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RECENT DECISIONS IN HINDU LAW.” 


Three recent decisons call“for discussioni” “They exemplify the present con- 
dition of Hindu law. -The first is a judgment which no one will applaud, for 
it ignores express provisions of law: and, the doubts it may arouse in the com- 
munity are.alarming. The second is a study” of an old problem, wrestles man- 
fully with some ¢onflicting cases, and provides an answer which, if it is not 
entirely consistent ‘with what text-book:writers have been saying for some years, 
is at any rate practical, welcome, and thought-provoking. The third is a deci- 
sion of the Supreme Court which, suffers from a-feature which has become 
prevaleht ih'recent years. ‘Reacting to the comment that Supreme Court judg- 
ments were too long, too loaded with ‘citation, and too difficult for the young 
practitioner to:master, a school of. thought has manifested itself in a new mode 
of judgment-writing: judgments are occasionally found which state the law 
in the shortest possible manner, without reference ‘eithereto text-books or to 
decided cases—with -the equally’ unfortunate result that the student, relieved 
of the necessity. of ploughing through page after page of discussion (which 
would always be enlightening to the profession); has now to do some indepen- 
dent research for which he may: not be-well equipped (this depends on the 
quality of the teaching he has received and the attention with which he has 
received. it). As this particular example may lead to very serious misunder- 
standings it deserves, eareful discussion here. 
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J. REMARRIAGE Or “MINOR WIDOWS, rE ‘POSITION OF THE FATHER-IN-LAW, 
AND S. 366 or TEE. INDIAN PENAL CODE. 


In Paras Ram v. State! persons, convicted under, inter alia, s. 366 of the Penal 
Code Successfully appealed against sentence. The Penal ‘Code defines: ‘‘abduc- 
tion’’ as follows in s. 362: 

Whoever by force compels, or by’ any deceitful means induces any person to go from 
any place, is said to abduct that person. e 3 
If we compare this with the definition, ‘of the erime of. -kidnapping (s. 361) we 
note the absence of reference to ‘‘the Keeping ofthe lawful guardian’’. There- 
fore itis possible for the ‘‘lawful guardian’? himself or herself to be guilty of 

“abduction”. The very long s. 366 fixes the, punishment for anyone who ab- 
ducts any woman with intent that she may be compelled, or knowing it to be 
likely that she will be compelled, to marry any person against her will. The 
circumstances in which Paras Ram and others were eonvicted may briefly be 
stated as follows. e 

Mohandei, aged between 17 and 18, had gone to stay with her mother during 
the last illness of her husband. -There had been reason to apprehend that she 
was about to be sold to Amar Singh, a friend of Paras Ram, her father-in-law. 
Soon after,she arrived home her own:father became seriously ill; shortly after- 
wards ñer husband died, and then her father died, leaving her in the sole care 
of her mother. ° She gathered that Paras Ram with a gang of men were coming 
to fetch her, and attempted to hide in a-neighbour’s house. Despite the objec- 
tions of her mother, who pleaded for tinie, or at the least that the question of’ 


~ . * By J. D. M. Derrett, M.A., Ph.D., Reader 1 [1980] A.I.R. All. 479, 
«in Oriental oe in the University of London. ` 
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Mohandei’s remarriage should be postponed until after th, funeral, Mohandei 
was dragged from her hiding place, conveyed to the place where Amar Singh 
was, where it is presumed a marriage ceremony of the customary Karao type 
was performed, after which the pair absconded and could not be found for 
some considerable time. Eventually Mohandei’s views were enquired into. The 
learned Judge, S. K. Verma, J. puts it as follows :ĉ2 aes 


“ ..Both Mohandei and Amar Singh have stated that she was, at first, unwilling to 
live with Amar Singh, but she got reconciled to him- later on. Mohandei has stated as 
follows: 

T am quite happy with Amar Singh now. When I went to Amar Singh he kept me 

well. Now that I have gone to him I am happy with him.’” 
It is difficult to see what else could have happened, especially as Paras Ram 
and his fellow criminals had taken care that the pair should not be given an 
opportunity to part. After the scandal the possibility that a third man of her 
own choice would have her would be limited, and it would be a good deal 
better to make the best of her new bridegroom. After all he paid, as he boasted, 
all of Rs. 850 for her. i 

The learned Judge’s method of disposing of the appeal is a miracle of mis- 
statement of the law. To commence with, he points out that the father-in-law, 
or nearest agnates of the deceased husband, are the legal guardians of a minor 
widow. The authorities which he cites are Khudiram Mookerjee v. Bonwari 
Lal® and Tota kam v, Ram Charan,* both of which do indeed deal with the 
guardianship rights of the family of marriage as against natural family, but 
neither of which has anything to do with guardianship for marriage, which 
is a very special type of guardianship, and for that very reason specially pro- 
vided for in the ‘‘Hindu Code’’. Indeed there is no reason to suppose that in 
either of those two cases a remarriage of the widow-in question would have been 
valid in any circumstances. He further cites Mt. Ganga Devi v. Narshing 
Das, but this too, though it recognises the guardianship rights of the deceased 
husband’s family, has nothing to do with the widow’s remarriage. He further 
points out that as the Hindu Minority and Guardianship Act, 1956, makes no 
reference to guardianship of a widow, the previous law must be applicable. He 
makes no reference to the Hindu Marriage Act, 1955, which in fact is relevant 
to the question. 

He concludes that the Karao form of remarriage is an established customary 
form, and that the payment of Rs. 850 would make no difference. That custo- 
mary forms of remarriage of widows are still valid no one doubts, but that any 
guardian can lawfully act as guardian in marriage of a minor for such a consi- 
deration, especially in cireumstances where the minor’s own mother strongly 
objects to the proceedings, seems very doubtful., Any custom of selling young 
widows, however attractive it may be to classes which follow the ancient custom 
of giving bride-prices, is bound to be disallowed by the court as contrary to 
public policy. In this particular case the learned Judge actually admits that 
if the minor’s welfare were to be considered in relation to appointment of a 
guardian for Mohandei he would have appointed the mother rather than the 
father-in-law; but, as he rightly says, these were not guardianship proceedings. 

The conviction and sentences were set aside on the ground that Paras Ram 
was perfectly entitled to take Mohandei away by force, and secure her marriage, 
even against her will, for he was the ‘‘legal guardian’’. Unfortunately he 
was nothing of the sort for this purpose, for excellent reasons, neither of whicht 
appears in the judgment, and neither of which (it seems) was cited to the 
learned Judge, so that the advocates share the blame. The Hindu Mafriage 
Act, 1955, provides in s. 6(7) who shall be the guardians in marriage of a girl 
for whose marriage consent is required by the Act. By s. 5 it is laid down 
_ that for the marriage of a girl under 18 the consent of a guardian in marriage 


2 [1960] A.I.R All. 479, 481, Col. a, 4 (1911) 33 All. 222. p 
3 (1889) I.L.R. 16_Cal. 684, 5 [1935] A.I.R, Lah. a reo Ua 
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is required. ‘It goes. without saying that. the learned Judge’s long disquisition 
into the rights of legal guardians would have had no point if he had had the 
slightest doubt but-that Mohandei was at the relevant time under 18, and so 
the words ‘‘aged between seventeen and eighteen years’’ mean exactly what 
they: say, namely that she was under 18 and, therefore, within the meaning of 
s. 5(vt). The Act provides that in the absence of' the father the mother is 
the, guardian in marriage, and thérefore the father-in-law, Paras Ram, had no 
locus’ standi whatever. He was a violent interloper, and notwithstanding his 
rights ‘in respect of residence, maintenance, ete., pending his daughter-in-law’s 
marriage (under the cases cited by the learned Judge), he had no rights what- 
ever in respect of the re-marriage, and the custom was to that extent abolished 
(if indeed it was satisfactorily proved that fathers-in-law sold their daughters- 
in-law in this community) by s. 4 of the Hindu Marriage Act. The conviction 
should, it is submitted, not have been quashed, and the culprit should have 
served the sentence he richly deserved. 

It may be urged that the Hindu Marriage Act is intended to apply to girls 
who have not been married previously. This cannot be supported by any 
argument, excépt by reference to the- Hindu Widows’ Remarriage Act, 1856. 
It might conceivably be argued that as that ancient and’ important Act was 
not repealed in the Hindu Marriage Act, 1955, the intention is that it shall 
stand in full force’ in all eases where its provisions do not conflict with those 
of the Hindu Marriage Act. . This must be the case with reference to questions 
of such a nature as does not fall within the purview of the Act of 1955 at all: 
but what of guardianship for marriage? It is true that theeMarriage Act says 
nothing of widows. Are we not to assume that its provisions apply to all 
women, and that in so far as the Act of 1856 differs (as it does) from the 
corresponding provisions of the Act of 1955‘ they.stand impliedly repealed? 
This, from the nature of the provisions of 1856, seems very likely indeed, but 
the matter must be left open until it is decided on careful consideration of the 
meaning and purpose of the earlier legislation, the history of which will re- 
main obscure until some research has been ‘done into, the proceedings of the 
legislature and the discussions which preceded them. However, this argument, 
even if it succeeds, is not.of the least help to Paras Ram and his conspirators. 
The Act of 1955 gives the right of consent to the mother in the absence of the 
father, and it is clear that in this ease she. had not declined to act as guardian— 
quite’ the contrary. And even if she had, there is nothing in the Act which 
would have let in Paras Ram, even if Mohandei’s: brother, who seems from 
the. evidence to have been scarcely honorable in his behaviour, had been on the 
spot and had authorised (as-he did not) the forcible removal. If the Act of 
1856 is to be relied upon Paras Ram is in a distinctly less favourable position. 
He managed to extract from Mohandei’s mother what would seem to an- un- 
instructed European. reader to be a promise that Mohandei should marry Amar 
Singh later. In fact she ‘seems to have been playing for time, and the move- 
ments of Mohandei previous to her capture were not consistent with any willing- 
ness on the part of the mother that the match with Amar Singh should go 
through. The learned Judge makes play with the mother’s poverty: but poor 
or not she it was whom the law authorised to consider her daughter’s welfare, 
and if she, poor and recently widowed, was prepared to forgo the Rs. 850 or 
whatever might- have been offered to her, we can be sure she had adequate 
reasons, which entitled her refusal of consent- to more than ordinary respect. 
Phe Act of 1856 in fact tells us (in s-7)"in very.-clear terms that where a 
‘minor wife has been widowed, and her. marriage- had been consummated, ‘she 
alone. is entitled, to consent to her'remarriage, and no other ‘consents ‘are re- 
„quired, or indeed relevant®.-- Sop- whether -the ancient or the modern. statute 
is applicable, Mohandei,was virtually her own mistress in law, though she was 
6 The Act provides that where the marriage 8 widow is her father, and, failing him. other 


+ was not consummated (did Paras Ram's sickly members of her family of birth in a long series. 
son Consort, guardian in marriage of : 
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under 18 years old: and the conduct of Paras Ram was an affront to law, mo- 
rality, and the peace and good order of the district. ` l 

It might be argued that the Allahabad High Court has a special attitude 
to the Hindu Widows’ Remarriage Act, 1856. Reference to the text-books 
will reveal that that special attitude applies only to the question of divesting 
of property where a widow re-marries in a caste where widow-remarriage has 
always been allowed irrespective of the sfatute. The discussions, which gre 
full of interest, and which tend to suggest that where the Act was superfluous 
its provisions regarding property do not apply (notwithstanding many judi- 
cial decisions to the contrary), have, however, nothing whatever to do with 
our case, and the rules relating to guardianship for remarriage must be pre- 
sumed to apply to all remarriages (other than those governed by the Act of 


i 


1955, according to what, it is submitted, is the better view) including remar- , 
riages in castes where remarriage was known before 1856. The special Allaha- 


bad position in regard to property might be worthy of extension by analogy to 
the guardianship question, for indeed the same ratio would apply fairly con- 
vincingly to both sections of the Act, if in fact the Allahabad position had 
commended itself to other High Courts. Actually that High Court stands 
alone, and it is much too late in the day to extend by analogy peculiar or ec- 
centric rules of Hindu law. In fact Allahabad is well aware of this, and has 
recently corrected a mistake which it cheerfully made in the days when Anglo- 
Hindu law flourished: in Kastoori Devi v. Chiranji Lal” the Allahabad High 
Court, dealing with a problem under the Hindu Marriages Validity Act, 1949, 
dissented from Padam Kumari v. Suraj Kumari? which had held inter-caste 


marriages void in Northern India, and this decision to bring Uttar Pradesh | 


into line with Bombay and Calcutta, though it is not quite certain that it renders 
the old case inoperative (for it is all obiter, in view of the statute), is a ten- 
dency which every observer will applaud. . 

What finally, of Mohandei’s marriage? If she had not cohabited with Amar 
Singh (which was what Paras Ram wanted) she might have had-her so-called 
marriage avoided or annulled under s. 12 of the Hindu Marriage Act, as a 
marriage brought about by force. In modern Hindu Law a marriage is only 
voidable for foree or fraud. The want of the proper consent is also immaterial, 
as factum valet applies. The learned Judge was correct when he thought the 
marriage was after all not so bad a thing for Mohandei, and her ‘‘natural 
shyness” was, he conjectured, nothing so very much out of the way: but the 
position under the provision of the Penal Code is quite unaffected by such 
reflections. i 


Il. UNAUTHORISED ALIENATIONS OF THE PROPERTY OF A MINOR BY GUARDIANS. 


No one doubts that if someone who has no connexion with a minor alienates 
his property that alienation is void ab initio, and even if the minor acquiesces 


wr ee 


or purports to adopt or ratify the act after he reaches majority he cannot give — 


legal life to an act which was from its commencement dead and inoperative. 
The position of a guardian is different. Is an unauthorised alienation by a 
legal guardian void or voidable? On principle it ought to be voidable, since 


the minor has an opportunity of adopting it on his reaching majority; more- | 


over, if it were void, the inconveniences would be very serious, since a chain 
of titles might stem from the alienation, which could be ignored by the minor 


ine = 


or someone who claimed through him, and this would lead to endless litigation. | 


On the other hand it must be admitted that the void view has an attraction. 
Where the minor dies, as happened in a memorable case, the dishonest guardian 


and his transferees were confirmed in their ill-gotten gains because no one . 
existed any more who could divest them. The Bombay High Court has several ' 


times become concerned with this problem, and other High Courts have taken 
various views at various times. The Federal Court had an opportunity to 


7 [1960] A.LR. Al, 446. 8 (1906) 28 All. 458, Yo * 
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settle the question for us, but all we have to go on is a somewhat unemphatic 
obiter dictum which leans in favour of the vordable view. 

There is no ground for supposing that the de facto guardian is dissimilarly 
placed from the legal guardian, and for the purposes of this note no notice 
will be taken of the prohibition in the Hindu Minority and Guardianship Act, 
1956, s. 11, by which no one may deal with a minor’s property in the character 
oftde facto guardian.? 

Two recent cases from Caleutta clarify the question somewhat. They are 
separated by exactly a year in date, and so it is curious that S. ©. Lahiri, Cw. 
and R. 8. Bachawat, J. made no reference to the work of B. N. Banerjee, J. 
of the same High Court a year before. We are to understand that an unautho- 
rised transfer, by a de facto but not by a legal guardian, as one without neces- 
sity or benefit of the minor, is void in the sense that a minor, if he is still in 
possession of the property when he reaches majority, may ignore the transac- 
tion and alienate the property free of the previous alienation by his guardian, 
and the provisions of the Limitation Act do not apply to such a case. If, how- 
ever, he is out of possession he must sue within the three years provided in 
art, 44 of that Act, and without that suit the transferee would be entitled to 
treat his transfer from the guardian gs valid for all purposes. This is.a curi- 
ous position, and one upon which the judgment of the later division bench 
might seem to throw doubt, so that it requires some explanation. 

In Panchu v. Hrishikesh'°the grandmother of Hrishikesh alienated a por- 
tion of jointly-owned property which belonged to Hrishikesh to X, but X was 
not put in possession, which remained all along with the grandmother and other 
co-sharers in the property. The grandmother was evidently de facto guardian 
and it was found as a fact that there was no necessity for the transfer and that 
it was not for the benefit of Hrishikesh. X’s alienee sought to recover posses- 
sion of the property on the ground that even if the alienation was unauthorised 
by the Hindu law it was voidable only; and since Hrishikesh had taken no 
steps to recover the property or rather to clear off the alienation within three 
years of his attaining majority X’s title became perfect and the plaintiff was 
entitled to hold the property free from any claims by Hrishikesh. The mass 
of judicial authority to the effect that alienations by de facto guardians in 
‘fexeess’’ of their ‘‘power’’ are voidable only and not void is formidable, but 
little of it is discussed by the learned Judge. In his view the case of Sriramulu 
v. Pundarikakshayya'' was sufficient authority for the proposition that the 
act of, the de facto guardian could only have legal force if it was for necessity, 
and that as soon as it was shown to be without authorisation by the Hindu law 
it was open to be treated as void, the minor could ignore it by conduct, ex- 
pression of intention in some other form, or otherwise as by retaining any of 
the property of which he was possessed. The position of the natural guardian 
was sharply contrasted: there, as shown in Man Mohan v. Bidhu Bhusan,'? 
the unauthorised transfer would be voidable, so that the minor might adopt 
or sue to have the transfer set aside within limitation as he thought fit. The 
learned Judge cut, or attempted to cut, several knots by saying,’S 
“The expression ‘voidable’, in my opinion, does not imply that the transfer is binding on 
the minor until set aside. It only means that although not binding on the minor the 
transfer may be ratified by the minor on his attaining majority.” 

In Kailash Chandra v. Rajanikanta, Chatterjee, J. had pointed out that when 
the de facto guardian alienates without justification he is not exceeding his 
powers, he is in fact acting without any power or authority at all, and that 
the act, which appears to be void ab initio, is ‘‘to that ‘extent voidable?? that 
the minor has an opportunity to ratify the act upon attaining majority. Upon 
9 See remarks of Chagla, C.J., in Narayan 218 


Ut ger ida Ramchandra, (1957) 59 Bom. L.R. 12 [1939] A.LR. Cal. 460, s.c. 43 C.W.N. 
765 295. 


10 [1960] A.LR. Cal. 446, 13 Voa 24 Pat, 273, s.c. [1945] A.LR. 
11 [1949] F.QR. 65, s.c. [1949] A.LR. F.C. Pat, 2 
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th basis B. N. Banerjee, J. held that. Hrishikesh’s act in retaining possession 
of the property was a sufficient repudiation by him of the act of his de facto 
guardian, so that the alienee and the alienee’s alienee had no rights in the © 
property. Since his guardian and he had retained possession the Limitation 
Act did not apply. . , 
Postponing for a moment the consideration of the problem raised by Katlash 
Chandra and attempts to equate the minor’s position with that of the re- 
versioner of a Hindu woman’s estate, we may turn to the judgment of $. C. 
Lahiri, C.J. and R. S. Bachawat, J, in Agr. I. T. Commr. v. J. C. Sahoo", a 
case decided in 1960. There the minor, instead of repudiating the improper 
alienation in favonr of a charity actually became a trustee of the said charity. © 
It was argued that the alienation was void ab initio and that any conduct of 
the minor upon reaching majority was irrelevant, since nothing he could ‘do ` 
could give the transferee any title. Here the alienation was by a natural” 
guardian, and the problems relating to the de facto guardian were not strictly. 
relevant. The court decided that, whatever might be' the position’ where the ` 
minor elected not to abide by the transfer—their Lordships inclined to think 
that the minor was not obliged to sue within the period prescribed under the 
Limitation Act’®—the alienation was good and binding when the minor adopt- 
ed it. 
One wonders whether, after all, in the cases of the co-parceners validating ' 
improper alienations by a manager, reversioners validating an improper aliena- 
tion by a widow, and minors validating improper acts by their guardians, the 
use of the terms veid and voidable has not caused more trouble than it is worth. ' 
It seems that the law as actually worked out in the instances provided for a 
peculiar position which is not strictly describable in terms of a void or voidable ` 
alienation. What happened was not at the time valid, in thé sense that it 
could not be supported on any ground known to law, but it was open to the 
person affected thereby to take steps, not necessarily’ very obvious steps, ‘where- 
by either he adopted, ratified, or acquiesced in the fast atcompl: (whichever 
may be the better term), ‘or he repudiated it. Until that: moment ‘the transfer 
had no de facto validity, it lay in the half-world of ‘légal indifference: any : 
steps taken upon the faith of such transfer would be likely to be upset by the: 
minor’s repudiation, whereupon the act would be void ab initio. This is a. 
curious situation, but it must be faced. We have a parallel in the law re- 
lating to marriages under the Hindu Marriage Act, 1955. There are mar- 
riages which are void for want of consenting mind, or of intention at the time’ 
they are solemnised, but which become valid when the spouse whose intention ' 
to marry was absent at the time actually approves the marriage, thus depriving » 
himself'or herself of the opportunity to dvoid the marriage’®S. The crucial: 
test octurs when the minor dies before reaching’ majority. The pdssibility 
that he may validate the improper act is lost for good. The correct decision : 
in such cases, it is submitted, is that the alienation was void and the alienee 
may be divested by suit (without regard to limitation) or’ the alienation may ' 
be simply ignored by the’ mihot’s heirs. On this view the decision in’ Palani : 
v. Vanjiakkal'? was`wrong, ‘and that in Tattya Mohaji v. Radha Dadaji'® was 
right. To explain the question in terms of excess of: powers is perhaps to blur‘ 
the issue. An improper act by a legal ‘guardian is just as much‘an unjustified 
injury to the minor as an impropef act by a de facto guardian. If*it were’ 
impossible for the minor to adopt‘or ratify the improper act of a de facto’ 


ms 


or * z $ t 
l4 [1960] A.I R. Cal. 546. be made good.by those of the guardian in 
16 Ibid., at 547, col. b. appropriate cases, but even this is not always 
16 It is impossible fully to discuss the possible. 

problem here. The Act speaks of the consent 17 [1956] A‘I.R. Mad.’ 476. s.c. [1956] 1: 

of the bride, so that consent would seem to M.L.J. 498. 

be a requirement; and the bridegroom must 18 (1952) 55 Bom. L.R. 40, relying upon 

have the intention to take the bride according Malkarjun Annarao v. Sarubai Shivyogi, (1942) 

to the Sastricand, therefore, Anglo Hindu law. 45 Bom. L.R. 269. 

Defects in point of consent or intention can ’ me 
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guardian there would be much sense in the view that such acts are void ab 
initio in the ordinary sense, as has been stated in several Bombay cases. But 
since it is evident that the minor can ratify it it is quite impossible for us to 
treat it as void in the ordinary sense. 

It seems we must start again, and divide the guardian’s acts into those which 
are valid and binding from the beginning and without reference to any act or 
expression of intention on the'minor’s part, and those which can only be ren- 
dered valid and binding upon the minor by his own adopting or ratification. 
Let us call the first class.of alienations ‘‘binding’’ (as indeed they must be, 
for they are justifiable by necessity or benefit of the minor), and the second 
class ‘‘inchoate’’. For this is what the improper acts of a guardian are: in 
certain circumstances they may be rendered good and valid ab initio, or the 
former minor may preclude himself from questioning them;-but if these circum- 
stances do not arise they remain incomplete, their legal effect never advances 
beyond. the provisional, and as soon as the minor’s death puts it beyond pos- 
sibility that they. may.,be validated they become void in the true sense of the 
word. Upon the, likelihood that the minor will live and ratify the act the 
stranger advances money or buys, the property; that is to say, if he has not 
made proper enquiry as to the existence of necessity or benefit to the minor. 
He cannot complain ïf'the minor dies, or fails to ratify. For Hindu law has 
no sympathy for the man who deals with the guardian of a minor and does 
not make sufficient. bona fide enquiry as to the existence of ee for the 
dealing in question. 

. Upon this basis it seems that, all the cases can be reconciled. Most of those 
which declare improper acts to be avoidable only relate to cases where the 
minor had an opportunity to-adopt or ratify. Palani, Goundan is the excep- 
tion, and is therefore, it is submitted, wrong. Panchu v. Hrishikesh'? is as 
correct as Subba Rao v. Ramamurti2° in so far as both recognise that where 
the minor repudiates the transaction he çan take advantage of the fact that 
limitation applies only to suits to set aside transactions which are prima facie 
binding on the person concerned, transactions, that is to say, which are void- 
able in the normal sense, of the word. The differences of opinion between the 
learned Judges i in the. Full Bench case of Sitaram v. Venkatarama?! can simi- 
larly be récouciled; andso far from the Federal Court case of Sriramulu?? 
supporting the; void’ view. ' the dicta theréin which in fact support the voidable 
view23 show us the correct manner of solving the problem. In a similar way 
the difficulties regarding gifts and improper alienations by a manager of a 


joint family might be ee It may be advantageous to clarify the present 
position in a chart. | 


Alienations By - oa: ' Justified or Unjustified . Result 
- Legal guardian “sv Justified Binding 
E oe a | Unjustified a ee Inchoate 
De facto guardian -~° ‘ > Justified a AE R ' Binding 
a, Sn ‘3 ' =. Unjustified ae Inchoate 
- Manager of"j. f. e` Justified mo Binding 
ween Unjustified =. °' °° Inchoate*4 
Widow etc. before ; en 2 ie 
HSA, Heed (s. 14). ‘ Justified ` Binding 
”» > pa a ` Unjustified ` Me ee a Inchoate ae 


"19, [1960] ALR. Cal. 446: 00 o 
20°[1958] A.LR. An. P. 626. 
21 [1956] Mad. 99, rB.” 36° 0o v 
22 See 11 above. 

23 See the closely connected Bapayya v. 


light of remarks in this Dni. article; baa 
ef. the highly interesting and doubtless at least 
partly ‘correct Tatoba Ganu v Tarabai Kedari 
(1957) 59 Bom. L.R. 633. It seems that in so 
far as he exceeds his own interest a manager’s 


Pundarikakshayya, [1950] 1 M. L. J. 612, 644; 
also Sriramulu itself ibid., pp. 605, 610, dicta 
per tapes a J. and Mahajan dJ (as they then 


red Seo (1999 55 Bom. L.R. (J) 105£., in the 


gift of coparcenary property ought to be 
inchoate (for the coparceners have, as Dixit 
and Vyas, JJ. admit, a right to affirm at any 
time.) de 
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In ease of inchoate alienations the person entitled to dispute them is spe- 
cially placed by the limitation statute. If he’is out of possession and wishes 
to recover it his suit must be within the period prescribed. If he happens still 
to be in possession the Limitation Act does not apply. He is not obliged to 
take any steps to recover possession and consequently no suit is needed, unless 
it be a suit for a declaration under the Specific Relief Act. In all cases, unless 
the person entitled, such as the minor, signifies his acquiescence in, or adoption ` 
or ratification of the improper alienation the alienation remains inchoate and, 
even long after the three years prescribed in the Limitation Act, it may be 
upset by some act of the former minor inconsistent with it. This is a feature 
of the law emphasised in Panchu’s case, and by no means weakened by any- 
thing said in Agr. I. T. Commr. v. J. Č. Sahoo®® or any of the previous cases. 

This leaves us with an awkward practical position. It is as difficult to face 
as the original void view which had many adherents. It may be, if the minor 
is in possession, that he will refuse to recognise the rights of the alienee, and 
that this position will remain unaltered for a long time, during which the 
alienation is ostensibly valid, and cannot be easily distinguished by third 
parties from binding alienation. Until Subba Rao?S, favoured obiter in 
Commissioner of Agr. I. T.27, and: Panchw’s case2® it had always been assumed 
that the Limitation Act afforded the third party ample protection.. The same 
may be said of reversioners and co-parceners and others who claim not to be 
affected by improper alienations, that the transferees who were not protected 
by the Hindu law might rest quietly under the protection of the Limitation 
Act?9, But if this is not true where the persons entitled are actually in pos- 
session of the property, the question adverted to in Panchu’s case arises in 
reference to all of them. 

Further study should be given to the matter, for it seems that the ‘‘inchoate’’ 
alienation has power to cause immense trouble to the successors-in-title of dis- 
honest or incautious transferees in hitherto quite unexpected ways. 


(To be contiuued) 


SYNTHETIC JURISPRUDENCE.* 


SOMETIME ago I chanced to look at a text on Jurisprudence by Dr. M. J. 

Sethna, a barrister of the Middle Temple, Professor of Jurisprudence in the 
Government Law College in Bombay. I expected to find a conventional text 
of analytical or historical or of analytical-historical jurisprudence and. per- 
haps some reference to a problem of a formative law of independent India. 
which ‘might well be beginning after a decade of independence. I did see in 
form what I was prepared to see. But in addition I found something which 
may give food for thought: A project for a new type of science of law, with 
a method of its own which conceivably may be a significant result of India’s 
, ndependence—a feature of consciousness of a formative law of India in a 
world in which movement is going on in the law everywhere. 
. In the generation in which I grew up (I came to the bar in 1890) there was 
much to justify the gibe of Kantorowicz: Rechtswissenschaft ist-Wortwissens- 
chaft. There was at best a severe logical precision in definition and applica- 
tion of rules of law. How thoroughly it was believed at that time that a law 
book was to be made to the model of a statute book was brought out by instruc- 
tions issued to me in connection with a report on some propositions of com- 
mon law. I was to define carefully the exact meaning of each term employed 
(in a statement of the law of liability for negligence) and see to it thatthe 
term used consistently with that exact meaning throughout the report. 


25 - [1960] A.T.R. Cal. 546. L.R. 426 F.B.; see also Jandhyala Sreerama . 
26 [1958] A.I.R. An. P. 626. Sarma v, Nimmagadda Krishnavenamma, 

27 [1960] A.I.R. Cal. 646, 547 col. b. An W.R. 565. á S ii 
28 [1960] A.LR. 448. *By Dr. Roscoe Pound, University Professor 


29 See in particular Ranodip Singh v. Emeritus, former Dean of Harvard Law 
Parmeshwar Prasad, (1924) L.R. 52 1.4.68; School; former Jadge of the Supreñe Court of 
Shivaji Ganpati v, Murlidhar (1953) 56 Bom. the U.S.A.: author of “Jurisprudence”. 
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In one way or another juristic science in the English-speaking world is 
sought to be fitted to an analytical or historical or metaphysical straitjacket. 
Law is thought of as the policing of a rural agricultural society—as a body of 
rules prescribing or proscribing details of conduct with provision of exact 
penal or constraining consequences, on the simple plan of the Code of Ham- 
murabi or the laws of Ethelbert. , Accordingly law 1s an aggregate of laws, of 
“commands of the political sovereign, requiring or prohibiting specific items of 
conduct, sanctioned by-imposing painful (or what the person subjected there- 
to would.regard as painful) consequences upon items of socially undesired 
conduct. Or it has been thought of as authoritatively stated custom of popular 
and individual conduct or as authoritatively formulated custom of decision of 
disputes. Or, in another way of putting it, law’ may be thought of as authori- 
tatively declared or recognized precepts of right conduct or of right determi- 
nation of disputes. Another group in the nineteenth century held law to be 
a body of reasoned precepts, of-conduct expressing reasoned ideals of justice 
in human conduct and relations with others. Or, if the jurist is thinking in 
terms or for purposes of the social sciences of today, he may regard the pheno- 
mena of the legal order as operations of social forces and put his juristie for- 
mula in terms of social psychology ‘or of a social economic interpretation. He 
may think in terms of logic or of history or of metaphysics or of social psy- 
chology or of a sociology on the analogy of the physical sciences. In any of 
these ways his thinking may proceed in a scientific straitjacket. 

But the apparatus of administering justice in the complex, mechanically 
operated society of today, as compared with the simple, rufal, agricultural vil- 
lage of the beginnings, calls for more than a simple apparatus of policing of 
Main Street. We have to think of more than rules. We must think of law as 
well as of laws; of precepts, principles, standards, of norms which defy treat- 
ment on the analogy of Ethelbert’s ‘‘for every nail a shilling.’’ 

There has to be a quest of a more inclusive order. There comes to be a ques- 
tion whether all the phenomena of the legal order can be reduced to one or 
included in one narrowly bounded field of learning or one science or treated 
by one exclusive method. How far, here, have we to do with fundamental differ- 
ences or is the matter one of limitations of traditional terminology? This is 
what Kantorowicez had in mind. 

That the problem of justice in action is not the simple one assumed by 
analytical jurisprudence in the Jast century was well brought out in Scripture. 
Compare St. Paul’s admonition to the Corinthians: Let all things be done de- 
cently and in order; and the precept which Moses addressed to the judges of 
Israel: ‘‘That which is altogether just shalt thou follow’’ or, as the revisers 
now translate it, more closely following the original than the Latin of the 
Vulgate, ‘‘Let justice be your only guide.”’ 

India (independent since 1950) in five years after independence begins to 
think independently about law. and laws, the legal order, judicial administra. 
tion of justice according to law, and the social, economie, ethical, philosophical 
and psychological problems of a people called upon to maintain and develop 
a regime of justice to the measure of its own needs. 

The American colonies declared their independence in 1776, their independ- 
ence was recognized by treaty in 1783, and their national status as the United 
States of America was put on a firm basis by the Constitution in 1790. But 
the formative era of American law took its ideal, methods, and dogmatic appa- 
ratus from England. It was not till the beginning of the present century that 
the analytical jurisprudence, founded by Bentham and developed by Austin, 
received in America from the English texts, began to be questioned seriously 
by American followers of the English historical jurists.. Later American 
jurists began to think beyond the English texts of the followers of Austin and 
the followers of Sir Henry Maine. If today there is independent American 
thinking jn our law schools upon the fundamentals of the science of law, it 
took at leas™a century after independence to achieve it. ° 
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Today, when telecommunication and television have been making every local 
community in the world a next door neighbour of every other, we are having 
increasingly, in our quest of a law of the world, to recognize a distinction be- 
tween local laws and general law. <A law of the land is not to be made to 
the model of local laws framed to local exceptional conditions. Much less is 
a law of the world to be made to that model. But newly enfranchised lands 
must be through a stage of developing a law of their own before they are in a 
condition to receive a law of the world. The task of developing a law of India, 
out of a system of application of the law of England to colonial conditions of 
British India, may well -be compared to the task of developing an American 
law out of application of the law of England to the American colonies subject 
to review at Westminster. i 


What was the task of the formative era of American law? The common’ 


law known to the colonists was the law of the time of Coke, not that of the 


age of Mansfield. It had not-received the enlightenment of the Humanists ` 


and was heavily burdened with the formalism of the strict law. It spoke from 
an era of organization while the colonists represented a coming era of .indivi- 


dualism. Moreover, a deep and widespread economic depressidn set in after | 


the American Revolution which joined with political conditions gave rise to 
general distrust of English law. Also in a country of long distances and a 
time of slow and expensive travel the common-law system of central courts’ and 
a centralized bar imposed an intolerable burden upon litigants. For a time 
there was a cult of local law. Hence in some respects the task of the jurists, 
legislators, judges, l&w-teachers, and law-writers in India will be less difficult 
in that English law of today is relatively nearer to the demands of the social 
and economic problems of the time, as they will have to be met in India, than 
the English law of 1790 was to those which had to be met in America of the 


fore part of the nineteenth century. But the task of keeping the legal order ` 


abreast of its social, economic and political problems today, anywhere in the 
world, in this time of change and expansion on all sides is‘sufficiently difficult. 
-fhe English analytical and historical jurisprudence of the nineteenth century 


Z «KN A A : Nive not sufficed for a science of law for twentieth- -century America. That they 
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do hot suffice fof India ‘of today is indicated by an open ‘and outright giving 
rae by a teacher of law in independent contemporary India. ` 

hall not attempt full exposition and critique of Proféssor Sethna’ $ syn- 
ES as foreshadowed rather than fully developed in the second 


toj the problems of justice in India calls for an‘apparatus of knowledge of 
8 cial, economie, historical, racial and ‘geographical conditions’ in India to 
ieh it would be idle for me to pretend. An, assured critique of his doctrine, 


“NOT TO BE REMOVED 


it come from, the East, not from the West. 


in 4 What is the purpose of Juristic doctrine? What does it do or do, we expect 
Sd to do for us? Is it not that we expect our science of law’ to’ enable us to | 


1 ee 


“grasp assuredly the nature and functions or purposes of the legal order, its 
relations to the moral, ‘social, political and legal orders, and to assess the extent 


to which the legal order and its workings and the working of its institutions" 


and agencies achieve thé postulated purposes? 

Analytical jurisprudence seeks to.find the essence of law, egal relations, and 
legal doctrine by logical analysis of the conceptions and their operation in 
practice. 

Historical jurisprudence seeks to find reality by study of the way law and 
legal institutions arose and developed in the experiences of peoples ‘and to 
reach principles of- development thereby. 


ion of his work, Jurisprudence, published in’ 1959. A. science of law equal | 


basis for teaching law in India, for the India of today and tomorrow, | 


Philosophical jurisprudence has been metaphysical or ethical or ‘religious. 


Metaphysical jurisprudence in the last century saw reality in ideals—in pic- 
tures of what underlay law and legal institutions and their operation-—and šo 


a general picture of the legal order, its development ang purposes, giving us a 
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critique of the extent to which they are realised. It may even become political, 
giving us-a political-legal philosophy. 

Sociological jurisprudence employs a social philosophy and can over-empha- 
size philosophy or, on the other hand, futilely seek to ignore it. 

In short, the question seems largely to, be whether philosophy is to be, for 
juristie purposes, thé servant or the employer of philosophy. 

Professor Sethna propounds what he calls a synthetic method, a method 
which i is to bring logical analysis of the given jurighi ~rthe historical 
development of those materials, the metaphysica arr philoso opica i 
ideals or principlés behind them, the political pian hile ples” fo w ch-they” } 
referred or which will give common directiog to” jurist: 2 and, AN institu- 
tions, as well as the principlés’of ‘social i Baers develo ment and: ‘their 
relation to juristic and to political philosophty,« Well "ay"a a Scighce of 
society ‘and social institutions—to bring all thy agit WELG. to-a“tommdn' focus 
upon the problems of jurisprudence in what No,calls sa synithitiewscience of 
law. What, if I understand him aright, is signift@sntsienthersingle common 
focus. Each of: ‘these branches is not to be brought to bear singly and suc- 
cessively upon the jurist’s-task. The united resources of each i DS, to 8i A 
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as one. . 

What he envisages is a long, hard task, not to be aahieved ii 
tainly not by a busy teacher in the scant five years since he ee it with 
respect ‘to the formative law of a land newly arrived at political independence. 

It will be said that the idea. of synthesis of the social sciences is not a new 
one. - Herbert Spencer had the idea of unification of knewledge, which was to 
be the mission of ‘philosophy. Orthodox natural law professes a universal all- 
inclusive juristic theory admitting of no change. Everything in law is fixed 
to be eternally ‘fixed plan. All details must be adjusted finally to this plan. 
Orthodox analytical jurispriidence reduced everything to .a logical legislative 
plan, and ‘orthodox: historical jurisprudence tied jurisprudence to a metaphy- 
sical idea of the self-unfolding of an idea. In other words, each of. the social 
sciences: has sought.. to, integrate all in terms of itself. Is this inevitable or 
may, it be.achieved while leaving to each its, own, province,and holding it there- . 
to? I take it, jurisprudence is one of the social sciences.. But is it therefore, 
merged in sociology? . .Or has each its..own epee problems and made of 
treating them? 

Attempts at unification of the social sciences in some one of them led to 
‘Kantorowicz’s gibe. We easily become involved, in definitions which lose sight 
of substance' when we draw precise, logical lines between the provinces and 
functions of their several separate branches of learning. 

May it not. be that Professor Sethna has a well taken point in seeking a syn- 
thesis, not in terms of: any one of them, and so not in terms of jurisprudence, 
which will enable- -us to: -bring the methods and achievements of. each and relat- . 
ed common purposes and. ideals to bear upon related problems? 

If the jurists of India gan do that, or help us to do it, we should 
God-speed.. ‘It is*not reasonable to ask of them a complete an 
tie method day after tomorrow. E a i 

> a n 
po O GLEANINGS. 


OBJECTIVE INTENT: Oowvomaor 


IN Ingram v. Little, reported i in Law J ournal, Vol. cx; p. 636; womGn aldept- 
ed a swindler’s ‘oral offer to buy her ear on payment by cheque, he F T 
himself. to ‘be, and she believing to be, the man whose name the swindler gave and 
who was. in’ fact an “honest. man of substance, With whom.did she intend to 
contract? Was-it with.the man to. whom she spoke or with the man whom. he re- 
presented himself to be? A. Court of first instance, and the Court of Appeal by a 
majority, fook the, latter view. Accordingly there was no contract, because the 
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vendor was not intending to contract with the swindler; and, therefore, the 
vendor recovered the car or its value from the ultimate purchaser to whom the 
swindler had sold it. The curious thing about the question of a vendor’s inten- 
tion in such circumstances is the impossibility of the question; the vendor’s in- 
tention must in fact have been contract with the man to whom she spoke on the 
basis that he was the other living person whom he represented himself to be. Her 
actual intention was, in a sense, to contract with both persons because she believed 
that they were one and the same individual. In finding, therefore, that the 
vendor intended to contract with only one of the two persons the Court ascribed 
to her an intention more single than she had ever formed. We venture to 
suggest that, viewed truly, this decision is a good illustration of an intention 
being ascribed to a person by a Court, because its inference will lead to a re- 
sult that the Court thinks just. The case shows an application of the objective 
test, which can be said to rest on presumption or to be a matter of mixed law 
and fact, but which in reality consists in attributing to a person that intent 
which seems to the Court to be just to be attributed in the circumstances, 
whether the persons concerned in fact had it or not.—L.d. 


CRIMINAL RESPONSIBILITY 


Every decision by a criminal Court involves the finding of responsibility or 
irresponsibility. The offender who is found guilty is responsible to society for 
what he has done; the.one who is acquitted is not. Yet for all the thousands 
of times that this operation is performed annually, there is so little understand- 
ing of the nature and function of the concept of criminal responsibilty. Any- 
one coming new to English law who read the report of the House of Lords’ 
decision in Director of Public Prosecutions v. Smith ([1960] 3 All E.R. 161) 
might well wonder at the extent to which the criteria of responsibility were 
removed from the realities of life. 

The assumption lying at the root of criminal responsibility is, of course, 
that the fixing of blame—technically, conviction—is all-important. A man who 
intends to commit a crime and does in fact commit it may be convicted of an 
offence. On this hypothesis the fact that one offender may be sentenced to life 
imprisonment, and an identical offender given an absolute discharge is unim- 
portant. It is the technical fact of conviction which is given predominance. 
If it is intention which is to lead to conviction, the Courts must be very. careful 
in discovering it. The only first-hand evidence—that of the accused as to his 
own state of mind—obviously cannot be trusted implicity. If it were the only 
permissible evidence, it would be much too easy for an offender to claim ab- 
sence of intention. Thus imputed intention comes into the picture. If in the 
opinion of the Judge (as reflected in his summing-up) and the jury, ‘the sur- 
rounding circumstances suggest that the. accused did have the necessary in- 
tention, then whether he admits it or not it may be imputed to him. There is 
a further possible refinement still—constructiwve intention. The Court does 
not claim that the accused had the intention either by his own admission or by 
considering the circumstances: it says that he would have had it in these cir- 
cumstances if he had been a reasonable man. Hx hypothesi, he was not. 

It is this last position which is so starkly illuminated by the speech of the 
Lord Chancellor in D.P.P. v. Smith ({1960] 3 All E.R. 161). Jim Smith, stop- 
ped questioning when a policeman became suspicious at the sight of a quantity 
of building materials in the back of his car, drove away at high speed with 
the policeman hanging on to the window. After the car had swerved from 
side to side, the policeman was thrown off into the path of an oncoming vehicle 
which ran over and killed him. At no time had Smith, on his own admission, 
any intention of killing of the officer or causing him grievous bodily harm. In 
fact he knew him quite well and only wished to shake him off the car so that 
he could escape. The House of Lords unanimously upheld the directions given 
by the trial Judge, Donovan, J., and reinstated the verdict of guilty“of capital 
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murder. The sole question, it was said, was ‘‘whether the unlawful and volun- 
tary act was of such a kind that grievous bodily harm was the natural and 
probable result. The only test available for that is what the ordinary respon- 
sible man would in all the circumstances of the case have contemplated as the 
‘natural and probable result”. As is well-known, the Home Secretary com- 
muted sentence of death to one of life imprisonment. 

Counsel for Smith had naturally urged the rejection of this objective test in 
favour of a subjective one on the lines of the actual intention and imputed 
intention tests: did the offender actually intend to murder or cause grievous 
bodily harm? There was certainly some English authority in support of such 
a test of responsibility (see, e.g., R. v. Steane ([1947] 1 All E.R. 813; R. v. 
Lenchitsky (1954), referred to at [1960] 2 All E. R. 454, n.7). This had been 
the approach favoured by the Court of Criminal Appeal, which had refused 
to accept that there was any absolute presumption that a man was to be taken 
to intend the natural and probable consequences of his acts. 

Of the actual effects of these two different tests on the deliberations of the 
jury we know very little. One needs to assume a very high standard of ratio- 
nality to believe that they will necessarily yield different results. Certainly, 
both to some extent involve some irrational step, some point at which the jury 
has to take a decision for itself and express an opinion about something 
which cannot be verified. In a subjective test, it must guess at the accused’s 
temporary state of mind which can never be recreated and which* will most 
probably be judged on the basis of the jury’s total impression of the case 
and the personal standards of conduct of its membess. The accused’s own 
story is put in the balance but is subject to all the normal qualifications as to 
eredibility when a man gives evidence for himself. Applying an objective test, 
each jury is expected to set up its own abstract standard of ‘‘normal’’ and 
‘*nermissible’’ behaviour and then to make a normal assessment of the offender 
and his actions. His personal account of his state of mind is strictly irrelevant. 

From what we know of the behaviour of juries, there is much to suggest that 
this. irrational step is not restricted to one point of the decision but that the 
verdict given is one formulated mainly on the basis of jurors’ moral standards 
and emotional involvement with the facts recounted. Certainly any psycho- 
logist would expect this in‘ the absence of evidence of some strong rational 
- leadership within the jury. The Royal Commission on Capital Punishment 
accepted it without question in making it clear that it did not matter much 
which formal test was applied in deciding on the criminal responsibility of the 
insane. Parliament has accepted it by using the expression ‘‘diminished 
responsibility’’ as if it were a precise term, yet in fact leaving it to each jury 
to give it content by its own moral sentiments. Of recent years two very 
‘gruesome and spectacular murdérs by sexual psychopaths have given juries 
the opportunity of emphasising that their instinctive revulsion can produce 
verdicts contrary to the weight of the evidence (R. v. Matheson [1958] 2 All 
E.R. 87; R. v. Byrne [1960] 3 All E.R. 1). Despite this, however, it is import- 
ant to express some preference for one criterion of responsibility rather than 
another. Verdicts are by no means predictable; the evidence of a man as to 
his own intentions may command attention whether or not it should legitimately 
be considered; a 'strong jury may be able to exclude it if so directed. Further, 
some verdicts are appealed and the process of decision on appeal is likely to be 
far more rational than that at the trail. Moreover, when a society formally 
expresses its standards through the law, there may be no guarantee that they 
will be observed but they are at least a mark of aspiration. 

There are two important questions. The first, can we justify setting standards 
which many people do not and perhaps cannot reach? AJl the world is not 
reasonable. It savours very much of Victorian foralism to stigmatise all irra- 
tional conduct, as if reason were the only governor of behaviour. Do our 
moral standards require us to apply different standards only to those who 
are actually insane or mentally abnormal within the diminished: responsibility 
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‘provision of the Homicide Act, 1957 and so prima facie incapable of making 
rational and responsible decisions? ‘The House of Lords, in repeatedly insist- 
ing on this, would have us believe so. It is unconcerned by the horrifying 
ease of R. v. Ward ([1956] 1 All B.R. 565), in which an uncertified mental 
defective was found guilty of murdering a baby, when he neither appreciated 
that shaking the child was dangerous nor intended to hurt the child but in- 
tended only to stop the child erying, and certainly did not foresee ‘that he 
would kill the child. It is surely clear that criminal responsibility has, -and 
should have, narrower scope than this. Special considerations apply to: chil- 
dren, to those suffering from organie defect or temporary defectiveness, tò the 
careless, the mistaken, and so on. If the community makes a moral decision 
when it decides which kinds of behaviour should be stigmatised as criminal, `t 
should be prepared to recognise that it is pointless to affix guilt here because 
of the unrealistic gap that exists: between the ideal standard and the actual 
capacities of these offenders. 

This is not all. The second point is the fundamental one whether it 
is important to emphasise the role of responsibility in the criminal process. 
The principal reason that it has assumed so much importance in murder trials 
is that the sentences are fixed. Responsibility for capital murder involves the 
death penalty; for non-capital murder, life imprisonment. It is regrettable 
that the sanctions should be limited in this way. : The criminal law should be 
viewed as a set of norms of prohibited behaviour. Breach of a norm should not 
incur a specified penalty but merely make the offender available for any cor- 
rective or training measure: which the Court can order. In fact, but for few 
offences, this is the system we know today—the sentence specified in the statute 
creating the offence is only one of several dispositions open to the Court. A 
wide range of measures, from absolute discharge to preventive detention, is 
the only way of providing effective correction for the equally wide range of 
criminal types. 

The broader acceptance of this idea would’ avoid much of the self-righteous 
rigmarole of fixing responsibility and then commuting the specified sentence 
with condescending humanity. The actual sentence imposed and carried out 
is, after all, the part of the process which is of the greatest social significance. 
It is perhaps important to ‘retain the conviction as part of the process’as a 
check on administrative action against the individual, but it should not be 
given an unnecessarily high moral cool aia LJ. l 


SMELL NOT A NUISANCE 


In a recent case in the Oxford County Court the proprietor of an hotel 
alleged that offensive smells of cooking, which were said to have originated in 
a nearby hamburger bar, were constantly allowed to enter the hotel, causing 
her loss of profit and a drop i in the value of her business, and she sought dama- 
ges and an injunction on the ground of the nuisance. The case reminded us 
of Adams v. Ursell [1913] 1 Ch. 269, where Swinfen' Eady, J., adopted the 
test laid down by Knight-Bruce, V. À; in Walter v. Selfe (1851) 4DeG& 
Sm. 315, at p. 322, that nuisance is ‘an inconvenience materially interfering 
with the ordinary comfort physically of human existence, not merely according 
to elegant or dainty modes and habits of living, but aceording to plain and 
sober and simple notions among the English people.” In Adams v. Ursell, 
supra, it was found that fried-fish shop, carried on in close proximity ne a 
dwelling-house, may cause an actionable nuisance. Swinfen Eady, J., had ‘ 
doubt that the plaintiff has proved that having the odour pervading ‘his ose 
is an intolerable inconvenience,” and in his lordship’s judgment he had made 
out a case of nuisance at common law. The plaintiff in the recent case at Ox- 
ford was less fortunate as in that case it seems that the court was not satisfied 
that the plaintiff had succeeded in establishing an ‘‘intolerable inconvenience’’ 
or ‘‘an inconvenience materially interfering with the. ordinary comfert phy- 
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sically of human existence.’’ We must admit that in our experience the odour 
which comes from a hamburger bar is less offensive than the ‘‘divers noisome, 
noxious, and offensive vapours, fumes, smells: and stenches’’ emitted from 4 
tallow-chandlery (Bliss v. Hall (1838) 4 Bing.. N.C. 183), fumes from a smelt- 
ing works (St. Helens Smelting Co. v. Tipping (1865) 11 H.L. Cas. 642) or 
even smells from fried-fish shop (Adams v. Ursell, supra), but there would 
seem to be no reason why, in a particular case, a person who suffers from the 
smell of hamburgers should not have a remedy, provided, of course, that such 
person can show that the smell was the cause of actual damage to him.—S.J. 


EDIBLE LITTER 


MAGISTRATES in many parts of the country have been called upon to interpret 
and apply the provisions of the Litter Act, 1958, but, so far as we are aware, 
it was not until a recent case in the West London Magistrates’ Court that a 
bench was required to decide whether feeding birds’ in a public place could 
constitute an offence under that Act. Section 1 of the 1958 Act provides that 
if any person throws down, drops or otherwise deposits in, into or from any 
place, in the open air to which the public are entitled or permitted to have 
access without payment, and leaves, any litter, then, unless that depositing and 
leaving were authorised, he shall be guilty of an offence. It must be shown, 
therefore, that there was both a ‘‘depositing and leaving’’ and in the recent 
case in the West London Magistrates’ Court the magistrate dismissed the sum- 
mons because there was no evidence that the defendant had left any food on 
the ground. It seems that a woman, the defendant, fed a flock of 200 pigeons 
and the local authority accused her of throwing down or dropping and leaving 
pieces of bread and other food on the site, but the court accepted a submission 
on behalf of the defendant that the local authority had failed to prove that 
food had not only been thrown down, but had also been left. There was no 
“‘leaving’’ of the food as ‘‘hundreds of pigeons’’ were there to consume it. 
However, in a recent case at Hartlepool Magistrates’ Court, two men, who said 
that they had ‘‘fancied some pigs’ trotters,’’ were alleged to have left a pile 
of gristile and bone on the pavement. They were each fined 10s. for deposit- 
ing and leaving litter in the street and it may be wondered what the court 
would have decided if the men had shown that there were some dogs at hand 
to enjoy this unexpected feast. Could it be said that in this case, too, there 
would have been no ‘‘leaving’’ of the food? We imagine that it could, unless 
there. was evidence that both the men and the dogs had failed to clear away 
the bones !—S.J. 


REVIEWS. 
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A Commentary on the Indian Contract Act. By Rar SAHIB JAINTI PRASAD 
GUPTA, M.A., LL.B., Adyocate. MEERUT. The Hindustan Law Publishing Co., 
Krishna Para. 1960. Roy 8vo. Pages xi + 401. Price: Rs. 8.50 nP. 

Tue Indian Contract Act is a. very important piece of legislation useful 
to the commercial world. Before the passing of the present Act, the law with 
regard to contracts was not uniform throughout India. Courts were obliged to 
decide disputes between Hindus and Mohammedans by their own laws or by 
the law of the defendant. The Indian Contract Act was enacted to put the 
relationship between the contracting parties on a rational and scientific basis. 
The present commentary lucidly explains the various provisions of the Act 
in clear terms. The case law on the subject has been brought up-to-date. All 
important topics such as effect of contract by a minor, whether third party to 
a contract can sue, effect of ‘mistake on contract ete. are fully dealt with. A 
comparative study of the Indian and the English Law has been given. Students 
of law wll find this book very-useful and instructive. 
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Essays In Law. Edited by T. K. Tors, Principal, Government Law College, 
_ Bombay. Bompay: Published on behalf of Government Law College Students’ 

Union, Churchgate. 1960. Crown 8vo. Pages 94. 

Tis book contains four essays on different subjects of law published on the 
occasion of the centenary of the Government Law College, Bombay. The four 
essays are, namely, (1) Freedom of Speech and Expression and Privileges of 
Legislature by Principal Tope; (2) Synthetic Jurisprudence by Professor M. J. 
Sethna; (3) Freedom of Expression and the Law of Sedition in India by Pro- 
fessor N. S. Ranganatha Rao; and (4) Liability of Government of India in Tort 
by Professor S. D. Balsara. The essays are fully illuminating and very in- 
structive. The learned authors have referred to the provisions of the Indian 
Constitution and relevant decisions, of the Supreme Court are referred to. 
Students of law will find this book very instructive. 


A Commentary on the Indian Partnership Act. By Rat SAHEB JAINTI PRASAD 
GUPTA, M.A., LL.B., Advocate. Mezrur: The Hindustan Law Publishing Co., 
Krishna Pura. 1960. Roy 8vo. Pages 151. Price Rs. 4.50 nP. 

Tars is a commentary on the Indian Partnership Act which was enacted in 
1932. It replaced Chapter XI of the Indien Contract Act which was. found to 
be very defective by Courts. This Act is principally based on the English 
statute. The commentary on the various sections clearly explains the meaning 
of the various provisions and the case law both English and Indian on the 
n has been carefully discussed. Students of law will find this book very 
useful. . 


The Bombay Public Trusts Act, 1950. By KESARICHAND NAMCHAND SHAH, 
B.A., LL.B. BomBay: N. M. Tripathi Private Limited, Princess Street. Second 
Edition. 1960. Roy 8vo. Pages xx + 384. Price Rs. 15. i 
Ts edition has been carefully revised and brought up-to-date. All amend- 

ments made to the Act subsequent to the publication of the first editoin have 
been incorporated and clearly explained. Latest circulars, orders and notifica- 
tions issued by the State Government have been incorporated. Lawyers will 
find the fresh matter introduced in this edition highly useful. This is a highly 
useful commentary on the Bombay Publie Trusts Act. 


The Law & Practice of Evidence (Civil & Criminal). By S. N. BHATTACHARJEE, 
M.A., LLB. CALCUTTA: Eastern Law House (P.) Ltd., 54, Ganesh Chunder 
Avenue. 1960. Demi 8vo. Pages xiv + 359. Price Rs. 10. Se 
Tris is a commentary on the Indian Evidence Act. The principles of cir- 

cumstantial and identification evidence, dying declaration, admission and con- 

fession, expert testimony, criminal conspiracy, accomplice evidence and all 
other important topics have been fully discussed. The case law on the subject 
has been freely referred to. Students of law will find this book instructive. 


K. L. Aiyar’s Principles, Procedure, Law and Practice relating to Sessions 
Trials. Second Edition. Revised by K. S. NARAYANA AIYAR, B.A., MLL. 
ALLAHABAD: Law Book Company, Sardar Patel Marg, Post Box No. 4. 1960. 
Roy 8vo. Pages lv -+- 842. Price Rs. 25. 

Tis work sets out in clear language the entire law relating to Sessions 
Trials. Every stage of a sessions trial has been discussed in full detail ahd in 
proper order. Decisions of the different High Courts in India and the Supreme 
Court have been referred to. This is a full and complete manual dealing with 
sessions trials. Courts as well as practitioners will find this book a valuable and 
useful guide to sessions trials. 
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RECENT DECISIONS IN HINDU LAW. 
(Continued from Journal page 8). 


`I. ‘INCOME-TAX, PARTIAL PARTITION, AND THE NIBANDHA: A MODERN PUZZLE 
IN- HINDU LAW. 

The case of diarani Haridas v. Commr. Inc. Tax, Bombay North, Kutch 
and Saurashtra, Ahmedabad®°, which has a short and unusually reference- 
free judgment, requires explanation, and raises problems of law. There is an 
area of modern Hindu law which is relatively unexplored; this case takes 
us some distance inside it; yet we are left wondering whether some practical 
difficulties exist which neither the Supreme Court’s judgment nor any existing 
textbook completely remove. 

The trouble started when the Income-tax Act, 1922, enabled the income-tax 
officials to determine whether a joint Hindu family was er was not divided, 
and to assess the income of a family either as income of an undivided family 
or as the income of individual members. It emerged that it would frequently 
be more advantageous to a family (treated collectively) if certain incomes were 
assessed separately as incomes of individuals than if they were assessed as in- 
eomes of the joint family. On the other hand partition of a joint family 
merely to avoid income-tax was not always practicable or desirable. In order 
to prevent colourable claims that the family was divided the statute provided 
that the officials should be entitled to insist upon proof that the family was 
actually divided as regards the income in question. If a division in status 
had taken place and the co-parceners were in law tenants-in-common in res- 
pect of the joint family asset which produced an income, this alone would not 
suffice: actual partition of the asset would normally be insisted upon. This 
might not always be practicable, and the wording of the relevant section at- 
tempts to cover all contingencies. 

25A(1) Where, at the time of making an assessment under s. 23, it is claimed by or 
on behalf of any member of a Hindu family hitherto assessed as undivided that a parti- 
tion has taken place among the members of such family, the Income-tax Officer shall 
make such inquiry thereinto as he may think fit, and if he is satisfied that a separation of 
the members of the family has taken place and that the joint family property has been 
partitioned among the various members or groups of members in definite portions he 
shall record an order to that effect... 

Very conveniently for Hindu joint families it turns out that whereas a 
severance of status is normal before the entire joint family property can be 
subjected to a partition by metes and bounds (though strictly even this is not 
essential), the co-parceners can live in commensality and under the umbrella 
of residual jointness although they have agreed to be seperate as to some por- 
tions of formerly joint family property. Partial partitions are often essen- 
tial?d, but the voluntary partial partition is at least equally well known®?. In 
such a situation the co-parceners can ‘‘have it both ways”. They have the 
advantages of jointness, whilst being separate for. the purposes of returns of 
income reeeived under the Income-tax Act. 

30 (1960) 62 Bom. L. R. 663, 5.C. .32 Ramalinga Annavi v. Narayana Annavi, 

31 Kristayya v. Narasimham, (1900) 23 (1922) 49 1.A. 168, s c. [1929] A.LR. P.C. 20; 


Mad. 608; Shivmurteppa v. Virappa, (1899) Jagmohan v. Ranchhoddas [1945] Nag. 892, s.o. 
1 Bom. LR. 620. [1946] A.T.R. Nag. 84. 
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It is perfectly evident that partition as understood for the purposes of m- 
eome-tax returns and partition as understood in Hindu joint family law are 
different, yet that whether a family are actually divided in respect of an item 
of income must be determined by reference to the Hindu law. Has the Hindu 
law produced an anomaly here? It appears that it has, and the exact limits 
of this anomaly must be explained, unless permanent, but accidental, damage 
is to be done to the framework of joint family law. The fact that the ‘Supreme 
Court judgment does not give us the necessary references makes it imperative 
to show what their Lordships meant. 

The story, from the point of view of law, commences with the rather undis- 
tinguished judgment of the Privy Council (Sir George Rankin) in Sunder 
Singh v. I. T. Commr.83. The question was whether, in relation to a parti- 
cular business, its profits belonged for income-tax purposes to the undivided 
Hindu family or to a firm consisting of the father, mother and three sons. Re- 
ference was made to s. 25A ( I), and`the purpose of that sub-section was ex- 
plained— 

“(it) deals with the difficulty in two ways, which are explained by the rule, applica- 
ble to families governed by the Mitakshara, that by a mere claim of partition a division 
of interest may be effected among coparceners so as to disrupt the family and put an 
end to all right of succession by survivorship. It is trite Jaw that the filing of a suit 
for partition may have this effect though it may take years before the shares of the 
various parties are determined or partition made by metes and bounds. Meanwhile the 
family property will belong to the members as it does in a Dayabhaga family—in effect as 
tenants in common. Sec. 25A provides that if it be found that the family property has 
been partitioned in definite portions, assessment may be made, notwithstanding s. 41(1), 
on each individual or group in respect of his or its share of the profits made by. the un- 
divided family, while holding all the members jointly and severally liable for the total 
tax. If, however, though the joint Hindu family has come to an end it be found that 
its property has not been partitioned in definite portions, then the family is to be deemed 
to continue—that it is to be an existent ‘Hindu family upon ee ia ‘can be 
made on ‘its gains' of: the previous year.”™ 
Upon this foundation it was decided that the partition naa been operative i in 
respect of the business, that it was the business of individuals and not ‘of the 
éxisting and subsisting joint family, and that its profits must be assessed: as 
profits of separated individuals, though in fact they were joint as regards 
other property. This was sufficient to enable the Madras High Court ‘in the 
erucial case of Meyappa v. I. T. Commr.3® to decide that even if the. source 
of the income or profits cannot practicably be divided, or could only be’ divided 
at the los§ of the persons to whom the income accrued, the appropriate agree- 
ments between the parties, followed out by appropriate entries in books: and 
accounts, would be sufficient proof that they had done all they could to parti- 
tion the source itself, so that the income would be assessable as income of 
divided individuals, and the fact that they all lived together and indeed were 
indisputably joint in respect of other properties would be immaterial.: 

“This decision of the Privy Council is...authority for the proposition that even if 
there was a partial partition or an item of rnal was alienated to a stranger or an 
asset of the family was divided and a partnership was constituted, as the family conti- 
nued joint and continued, to own-other properties, the assessment on the basis of un- 
divided Hindu family would be confined to the income of the property so remaining 
uridivided, atid the income of the property partitioned or alienated would be éxcluded 
from. computation’ ‘of the income for assessment, It follows from the foregoing discussion 
that so long as the family remains undivided the section has no application. If however 
the family is merely divided in status, that would not affect the legality of the assess- 
ment of the income received in the previous year as the income of the undivided family, 
as by the operation of sub-cl. (3) of sec. 25A, the family is deemed to continue undivided, 


+ , P f t 

33 [1942] ALR. P.C. 57, s.c. 10 LTR. 457, : 35 [1951] A.I.R. Mad. 506, s.c. (1950) 18 
©. S TR. 586. ' 

34 P. 61 col. a of the A.I.R. report. l . 
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and is assessed. accordingly. If, however, there is a partition of the properties in definite 
portions the result envisaged in sub-cl. (2) would follow,”” 
The position is confirmed in Devayya & Sons v. I. T. Commr.®? in which it was 
held that a business may be partitioned by specification of shares in the 
accounts, . 

What happened in Charandas Haridas’ case is very clearly explained in 
Chendradas Haridas v. Commer. I. T.88 when the same dispute was before 
‘Chagla, C. J. and Tendolkar, J. of the Bombay High Court. Shortly, the 
father, mother, and three sons purported to partition between them the incomes 
from certain partnerships, the incomes originally belonging to the joint family 
by reason of the joint family contribution to the partnerships. In the Bombay 
High Court it appeared that the document which embodied this partition was 

intended only to partition the income, and that the income when received by 
the family was joint family property and must be assessed as such. The Sup- 
reme ei ouet thought otherwise. 

..There is nothing in the Indian Income-tax Jaw or the law of Partnership which 

aeren the members of a Hindu joint family from dividing any asset. Such divisiqn 
‘must, of course, be effective so as to bind the members; but Hindu law does not further 


Teme that the property must in every case be partitioned by metes and bounds, if 


separate enjoyment can otherwise be secured according to the shares of the members. 
For an asset of this kind, there was no other mode of partition open to the parties if 
‘they wished to retain the property and yet hold it jointly but in severalty, and the law 
does not contemplate that a person should do the impossible...The respondent suggested 
‘that the family could have partitioned the managing agencies amqng the members of the 
family by allotting them severally; but that would not have been possible without a 
dissolution of the managing agency firms and their reconstitution, which was not alto- 
gether in the hands of Charandas Haridas (the father). It was also suggested that the 
managing agencies could have been allotted to Crarandas Haridas (the father) while 
-the others took some other property, or a receiver could have been appointed. No doubt, 
-there were many modes of partition which might have been adopted; but the question 
remains that if the family desired to partition these assets only and no more, could they 
have acted in some other manner to achieve the same result? No answer to this ques- 
tion was attempted.” 

It must be admitted at the outset that partition at Hindu law and antitiod 
for the purposes of assessment to income-tax had been confounded in the argue- 
ments before the Court. And there is a danger that it may be believed thatra 
joint Hindu family can partition a business or a partnership-share or indeed 
any ‘similar single source of profit, like a debenture, by merely entering into an 
agreement to receive the, income in fixed shares. The fact is that this is im- 


‘possible, and a somewhat lengthy explanation is needed of what the Hindu law 


is, since this problem so seldom arises in modern times that the dharmasastra 
ion the subject is hardly ever looked into. The sastra is, however, consistent 
with common sense, and must therefore be followed. 
There is a certain vagueness inherent in the word vibhajya, ‘‘partible’’, and 
the difficulty it creates appears equally in the Sanskrit texts and in the Anglo- 
Hindu literature. An asset is ‘‘partible’’ if it is liable to appear in the ac- 
counts at a partition, if, that is to say, it must be accounted for at a partition. 
‘Thus property acquired by a co-parcener through the use of joint family pro- 
perty is ‘‘partible’’, An impartible estate on the other hand is not ‘‘partible’’ 
in the sense that it cannot be divided into shares (subject to the provisions of 
the Hindu Succession Act, 1956), yet it is still ‘‘partible’’ in the other sense 
if a partition occurs in a family which has that estate as one (if the major) 
item amongst its joint family property. ‘We know that a partition of such 
a family which does not deal with the right to take the impartible estate by 
36 P.510 of the A.I.R, report. AIR. Bom. 343. 


37 [1953] A.ILR. Mad. 315, 318. 39 (1960) 62 Bom. L.R. 663, 666-7. 
38 (1955) 67 Bom. L.R. "430, 8.0, [1955] ae 


* 
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survivorship is not a complete partition, and the right of survivorship may 
become operative unexpectedly years afterwards*°. Thus a thing may be 
**nartible’’ (or must be ‘‘partible’’) in one sense while it is by nature imparti- 
ble in another sense. Partial partitions in which items are in the ‘hands 
of possessory mortgagees, etc., or are allotted to one co-parcener because 
they have not, as with debts due to be collected, come to hand at the time 
of partition+', are perfectly well known to law. There are however other 
sorts of impartibility which interest us in this connexion. Some items. cannot 
be divided at a partition because they are by nature indivisible, and if special 
arrangements are not made they will stay (like the impartible estate) joint 
family property in a special sense until by survivorship they come into the 
hands of one person. 

A cow is not strictly impartible, because she can be sold and the sale-proceeds 
distributed; similarly in ancient times a slave girl was not impartible, since 
she could work by turns in the houses of the separating co-parceners**, So 
also a well, though literally impartible, could be used by turns; and most ease- 
ments could be enjoyed individually instead of jointly+%. It has been noticed 
that our dharmasastra writers class together items as avibhajya, ‘‘impartible’* 
which were either not suitable to be partitioned because they were not really 
joint family property (i.e. bona fide self-acquisitions) or not capable of being 
physically or otherwise divided, such as paths. The concentration, then, was 
on proving that, whatever the smritis might say, the items selected under the 
second head were ‘‘partible’’ after all in the sense that they could be accounted 
for-at partition by special arrangements such as would put an end to the right 
-of survivorship in respect of them. And when once it was admitted that the 
‘‘impartible’’ items could figure in a partition the whole point of the texts 
seemed to have vanished. Some medieval jurists were so embarrassed by the 
smritis in question that they quietly forgot about certain of them**. As it 
happens, our Mitakshara*® and Dayabhaga*® pay little attention to the ques- 
tion of natural impartibility: the authors credited the readers with common 
sense, and to harp on the old texts of Manu, Katyayana and Brihaspati would 
do more harm than good. But the dharmasasira is not a matter merely of 
Mitakshara and Dayabhaga. Numerous other texts of great authority, such 
as the Viramitrodaya*’, the Vyavahara-mayukha*® and the Madanaratna- 
pradipa*? do give attention to this subject, and although they say little, what 
they say is relevant and clear. Apararka, Vijnanesvara’s contemporary, com- 
menting upon the Yajnavalkya-smriti, shows that he appreciates the texts5°. 
And last, but most certainly not least, Jagannatha Tarkapanchanana, the author 
of ‘‘Colebrooke’s Digest’’, whose contribution to the development of early 
Anglo-Hindu law cannot be overestimated®!, tells us exactly what we want 


40 Chinnathayi v. Kulasekara, [1952] A.I.R. 
C, 29. 

41 See the rare problem investigated in 
Seshanna v. Sankarnarayana, [1958] A.I.R. An. 
P. 695, where bad debts were distributed. 

42 The subject from the dharmasasira angle 
is discussed in P.V. Kane, History of Dharmasas- 
tra ITI (Poona, 1946) at pp. 587-590. See 
also Ganganatha Jha, Hindu Law in its 
Sources, It (Allahabad, 1933), at pp. 64-82. 
The best encyclopedia of Sastric texts in the 
original is the Dhkermakosa, Vyavahara-kanda, 
ed. Lakshmansastri Joshi, vol. I pt. ¢ (Wai, 
1938) pp 1204-33 (cited below as Dh. K. by 
pages and columns), 

43 ibid. Instead of avibhajaniya, “it should 
not be partitioned” we find generally the word 
sthapaniya, “It should be kept apart, set on 
one side”, scilicet, to be treated as jomt family 
property . 

44 Sarasvati-vilasa, ed. Foulkes (London 
1881), secc. 189-204; Smriti-chandrika, ed. J.R. 
Gharpure (Bombay, 1918), ii, 277. By con- 


4 


trast the Vivada-chintamani, trans. G. Jha 
(Baroda, 1942), 213f, ignores the topic, and the 
very practical Vyavahara-nirnaya, ed. K.V.R. 
Aryangar (Adyar, 1942) ignores the vital texts- 
at pp. 442-6. 

45 Colebrooke’s trans., I, iv, 20-27. 

46 Colebrooke’s trans., VI, 1i, 23-30. 

47 Benares edn, ofthe Vyavahera-prakasa 
(1932), 557, trans. G.C. Sarkar Sastri, Calcutta, 
1879, 249f. Not very full. 

48 Text, ed. P.V. Kane (Poona, 1926), 
128-131; trans. J.R. Gharpure (Bombay, 
1924), 97-99. A valuable and full text, giving 
proper weight to the texts of Brihaspati, who 
18 ignored in many contemporary work®, 

49 Text, ed. P.V. Kane (Bikaner, 1948), 
348-351, a useful and full discussion of the 
main texts. 

50 On Yajn. IT, 117, 119. 

5l R. Muthammal v. Sri S. Devasthanam, 
[1960] A.I.R. S C. 601, 605, col. a, where how- 


ever he was not followed. a 
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tò know®?, There are-classes of income which derive from a source which is 
by nature impartible. In most cases at a partition they can be allotted to one 
participant subject, if necessary, to an. owelty©3. Where this is not possible 
acute difficulties may arise if the source cannot be sold., There is no way by 
which the right of survivorship can be terminated. Even under the Hindu 
Succession Act, according to which shares in joint family property pass by 
intestate or testamentary succession, notional and actual partitions will re- 
‘peatedly occur. If an impartiblé object’cannot be divided in any way between 
the co-parceners, etc., the Court may order its sale: but it may be of such a 
a nature that it may not be capable of sale, indeed it might be a grant to a 
person and his heirs upon terms which precluded its alienation by the grantee. 

Yogakshema and nibandha are impartible. Yogakshema has been interpreted 
authoritatively in so many incompatible ways that a Court might feel reluctance 
in founding any rule upon texts unsupported by independent evidence.54 It 
seems likely, however, that the word meant a grant (to whomsoever) with 
certain motives (which might or might not have been religious). Maintenance 
grants, or subsidies, seem.to have been in the minds of many jurists; and typi- 
cal sources of such incomes are in fact mentioned by others. About the word 
mibandha no doubt exists. A nibandha is a grant of an income from a fixed 
source in favour of an individual and/or his heirs, for maintenance or otherwise, 
and is the nearest the ancient Indian law came to what we call a legal charge. 
The most common examples were grants by owners of a source of revenue, 
charged upon the revenue.65 They could be very valuable, though inferior in 
point’ of security to, for example land-grants. 

The word nibandha has been discussed judicially on numerous daada se 
Tt has-been applied in Anglo-Hindu law to incomes far wider in character than 
the illustrations provided by our sastric authorities. The nibandha during the 
British period covered, for example, the right to officiate at marriages or funerals 
in a village, district, or sub-caste, or group of families. Provided that the 
right cannot be terminated by the will of the person against whom or whose 
property it is charged, and that it is enjoyed by a representative of a family, 
and passes hereditarily to his descendants, there is a likelihood that it might 
be classed as a nibandha. A sastri would have difficulty in showing the differ- 
ence between a mibandha and a debenture. Nibandha was regularly rendered 
by Colebrooke as ‘‘eorrody’’5?, The Privy Council regretted his use of that 
term®®’ but it is clear that a corrody was ‘a nibandha im sastric eyes, as if a 


‘52 Original three-volume edn., ITI, 3765-7; 55 Kane, H.D., III, 575.n. 1082. Kane edn. 
two-volume edn. Madras, 1864-5, II, 471. For of Katyayana, trans, p. 311-2 notes on sloka 


another passage Bee below, n. 62. Sir Thomas 
Strange’s failure to understand this passage in 
1 Hindu Law 209 is quite extraordinary, 
especially in view of F.W. Ellis’ explicit 
opinion at 2 ibid., 363. Ellis’ reputation for 
understanding dharmasastra and Hindu custo- 
ret law unequalled in South India in those 

a 

"3 T'S. Swaminatha v. Official Recéiver 
[1957] A.I.R. 8.C. 577. 

54 Kane, H.D., III 687-8. Ithsto be noticed 
that Sarvajna-narayana, the extremely compe- 
tent commoentator on the Manusmriti, decl- 
ares that yogakshema, is, or can be, a nibandh : 


Dh. K. 1210a.: In case readers should be as~ 


tonished that yogakshema could be glossed 
“raja8, ministers, purohits, and so on”, it must 
be observed that what is contemplated is 
Brahmins dividmg amongst themselves with 
legal effect upon their patrons and employers 
the habits which had been formed amongst 
the latter or their ancestors of paying fees and 
otnerwise protecting the Brahmans in question. 
or their ancgstors., Partition of dependency 
of this sort, we are told, is not possible. 


882-3. K.K, Bhattacharyya, Law relating to 
the Joint Hindu Family (T.L.L. 1885) (Calcutta, 
1885), 445-450. 

Jagannatha himself is clear on the point: 
trans, TI, 471 1.0. MS. Skt. 1769, to 248a.! 

56 Collector of Thana v. ‘Krithnanath 
Govind and Another, (1880) 5 Bom. 322, 
331-2; Collector of Thana v. Hari Sitaram, 
(1882) 6 Bom. 546, ¥.8. 555-9; Lakshmandas 
Bhagatramji v. Manohar Ganesh Tambekar, 
(1885) 10. Bom. 149; neither permanence nor 
the fact that grantor was royal is a fixed 
characteristic of a` nibandha from the point 
of view of impartibility. Jatindra Mohan 
Mandal v. Ghanasham Chowdhury, (1922) 50 
Cal. 266, 270-1 {an annuity is a nibandha}. 
Also <Krishnabhat Hirange v. Kapabhat 
Mahalbhat, (1869) 6 B.H.C.R., ACJ m 137, 
140: Balvantrav T. Bapaji v Purshottam 
Sidhershvar, (1872) 9 B.H.C.R. 99; Krishnaji 
Pandurang v. Gajanan Balvant, (1909) 33 
Bom. 373, 375. 

57 Jagannatha, ubi cit. Mitakshara, I,v,3. 

58 Maharana Fattehsangji v. Dessai Kallia- 
nraiji, (1873) 1 I.A. 34, 51: 
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corrody was, then certainly debentures and pensions are nibandhas. Our texts 
show that sources of income which are analogous with yogakshema and mibandha 
are equally impartible; and we must follow out their intention. 
- The texts themselves seem unambiguous :— 

Manu says°? 


hii í I 
aaa wart a a fang saad 
e | .yogakshema and pasture-ground they declare to be: impartible”’ ; 
Brihaspati says®° 


qanat Bra: aac faasay 


‘ithe income derived from a yogakshema grant is to be equally divided”’; 

Katyayana says®! 

aq qafafase g wate a efaa 

wen ya area (area) far a: SANTA 
Yd AAAS AMET q Aqua | 

mer retreat Tar a Tey AT | 

“t Money that is entered in a document and is set apart for a religious purpose, 
water, women, a nibandha that descends hereditarily, clothes worn, ornaments, 
whatever else is not fit to be divided—these should be so employed by co-sharers 
that they may be enjoyed at the proper time...” 

‘Comments of commentators make it clear that in the cases of yogakshema and 
nibandha the source is impartible, and only the periodical income is divisible.6? 
The source remains a joint source, and it is because of its jointness that the 
several co-parceners or their lineal representatives may continue to draw share 
in the income until only one branch is left, or the source ceases. But of course 
these incomes are not impartible in the sense that they can never be allotted 
to a single co-parcener as his share or part of it; whereupon, of course, the joint 
family character ceases and the right of other co-parceners to participate in the 
income comes to an end. Jagannatha speaks about the nbandha‘in two places 


and so makes the position clear. Commenting upon Katyayana he says,©? 


aet a Roam qente aa a cet separa afte ora: aana aeoea 
wat | an fe faae ga aae aq aaar ar faer wea waTa afaa 
Sad l aq Saa aat g fears: Heer aq TeTT N 

**What is naturally indivisible”: what is`incapable of division, as a tree or 


the like. 


These things above mentioned are declared exempt from partition, 


because an actual division is almost impracticable.. For a nibandha or the future 


59 Manusmriti, IX, 219: also Vishnu- 
smriti, XVII, 44. Dh. K. 1206 (where the 
Vaijavanti is useful), 1209. Jha, HLS, 
I, 64f. Buhler’s Law of Manu (Oxford, 1886), 
379, and Jha, Manu Smriti, Notes. pt. ii 
(Calcutta, 1924), 747-8 should be consulted, 
J. Jolly, Institutes of Vishnu (Oxford, 1880), 
74n., is useful, but his statement, ‘There 
is no reason why an unliquidated demand 
should not be divided,” seems unsympa- 
thetic to the purposes of the text as a whole. 
The text ıs commented upon by Lakshmi- 
dhara, ‘Krityakalpataru, Vyavaharakanda, ed. 
K.V. Rangaswami Aiyanger (Baroda, 1953), 
678-681 (the passage is referred to in Aiyan- 
gar’s Introduction to Vyavahara kanda, Baroda, 
1958, at p. 96); and by Chandesvara in the 
Vivada-rainakara (Bibl. Ind. edn.) at p. 506. 
Lekshmidhaja explains that these items are 
only indivisible in specie while contrivances 
to enable them to be enjoyed by participants 
in the partition are quite in order. 

60 Text, ed. K.V. Rangaswami Aiyangar, 


Brihasnatismriti (Baroda, 1941), XXVI, 52a 
Dh. 1223a. 

61 Katyayanasmritisaroddhara or Katayana 
smriti on Vyavahara, ed. P.V. Kane (Bombay, 
1933), slokas 882-3 (trans. at pp. 311-2). Dh. K- 
1228b-1229a. 

62 Thisis the result of an examination of 
all the cited texts. The Vaijayanti, after 
explaining that yogakshema really refers to 
rewards expected from religious ceremonies 
or charitable endowments and claimed by 
coparceners, shows that the payment is to be 
made to the officiant, and not to, e.g., his 
brother-—~but the income when it actually 
comes to hand is partible. ishtapurte avtbhak- 
tadasayam yena krite tasyaiva nanyena tan- 
mulyam dapaniyam....(Laugakshi points out 
that these rewards are avibhakia)..kintu tad 
-udipanno labha eva vibhajyah. 

63 Ref. to trans. is at n. 50. Colebrooke’s 
original Ms. is 1.0. Ms. Skt. 1769, Egg. 1633, 
where this passage appears at fo. 248b. 
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receipt of ter certain things or the like, or the promise thereof, cannot be parti- 
tioned; it is therefore declared impartible: but the ten things received as the 
produce of it shall be partitioned, as will be mentioned. 

In another place he comments as follows :64 7 ' 


a maA af cred a TTA, ak e a N Gehan: 
qaey wearer som cr aariaa ENA frana farenin ÀT 
ua afaa: | 

“But if property is not created in a future ihing, why is partition of the 
gift of nibandha discussed? The word nibandha establishes the eventuality; 
the concept of nibandha arises merely from intentions; accordingly the con- 
cept of gift, etc., as in the cause of assignment of a debt and the like, is merely 
a charge causing the nibandha to attach.’’ 

The upshot of the matter is this, that where physical separation would have 
heen essential, and yet it is impossible, as in the case where the only joint 
family property is a share in a partnership, the eo-parceners, ete., can certainly 
separate in status. They are tenants'in common of the income as it arises (as 
is prima facie, the case with all property-of those who separate in status), 
and provided they cannot sell the asset or realise its value, or if they think it 
inadvisable so to do, their tenancy-in-common of the source is somewhat lacking 
in significance. The sastra tells us‘that they cannot partition it, and it seems 
far better to take the view that the source is in fact owned as if it were joint 
family property still. No joint family exists with regard to any other asset, 
but in this ‘special regard a residual jointness survives, until either one branch 
buy the other or others out, or it passes to one exclusively by survivorship. 
Alienations of the share in the income will not affect the ownership of the 
source, and so the possibility that it will come into one pair of hands eventually 
is not slight. This undoubtedly seems to be the sastric approach, and there is 
nothing in the Anglo-Hindu law to suggest that it has been modified. In 
practice these mibandhas and nibandha-like source of profit, where they were 
of such a nature as to continue after the death of the original grantee or pur- 
chaser, have always been treated as impartible, the income being shared out 
by the branch to whom the duty of collecting it has fallen, until eventually 
the source itself has passed to a single branch. It is only the peculiar deve- 
lopments of the law of partition to suit the convenience of persons wishing to 
avoid the incidence of income-tax that has brought about the inconsistency of 
the law applicable in income-tax contexts with the law normally applicable in 
the context of partitions of joint family property per se. 

There is nothing in Charandas Haridas’s case to suggest that a mere agree- 
mentor partition deed, coupled with separate entries in the family’s accounts, 
which will suffice for enabling the income to be assessed separately and indivi- 
dually, will have ‘any effect on the ownership of the source of income, if it is 
by nature impartible; for this possibility only arises when the source plays its 
full part in the arrangement of the joint family property to, as the Mitakshara 
puts it, ‘‘adjust various rights regarding the property held collectively, by 
distributing them upon particular shares of it.’’.SS When the source has been 
disposed of its proceeds are partible; when it is itself allocated to one co-par- 
cener it has featured in a partition; but mere agreement to share the income 
cannot prevent the source from remaining joint family property in the cireum- 
stances shown above, with the special results that flow from this fact. 


: (Concluded). 


64 Trans, I, 443. Original: 1.0 Ms. Skt, 65 Martand v. Radhabai, [1931] A.LR. 
1770, Egg. 1534, fo. 48 a.b. I have attempted to Bom. 97; Dagadu Govind v Sakhubat; [1924] 
improve on Colebrooke’s translation. Note A.R. Bom. 3, 47 Bom. 1773, relying on 
further at I,446=1.0 Ms. Skt 1770, of 52a, Ramalinga v. Narayana, (1922)49 i N 188.8.¢. 
where Jagannatha(under British legal influence) [1922] A I.R. P.C. 201, 24 Bom. L.R. 1209. 
feels compelled to admit on the basis of the 66 Prooem. to comm. on Yajn. II, 114 
nibandha teat a gift of future assets is not Colebrooke’s trans., I, i4. 
impossible. 
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-` PRESUMPTIVE PROOF OF KEEPING OR GAMING IN, COMMON... 
E © u “GAMING HOUSE." a ra 


SECTION 7 of the Bombay Prevention of Gambling Act refers to presumptive 
proof of keeping or gaming in common gaming house and it 1s as follows: 

“When any ‘instrument of gaming has been seized in any house, room or place en- 
tered under section 6 or about the person of any one found therein, and in the case of 
any other thing so seized if the Court is satisfied that the Police officer who entered 
Such house, room or place had reasonable grounds for suspecting that the thing so seized 
was an ‘instrument of gaming, the seizure of such instrument or thing shall be evidence, 
until the contrary is proved, that such house, room or place is used as a common gaming- 
house and the persons found therein were then present for the purpose of gaming, al- 
though no gaming was actually seen by the Magistrate or the Police officer or by any 
‘person acting under the authority of either of them: ` 

Provided that the aforesaid presumption shall be made, notwithstanding any, defect 
in the warrant or order in pursuance of which the house, room or place was entered 
under section 6, if the Court considers the defect not to be a material one.” n 

The aforesaid section lays down that the finding of any instrument-of gam- - 
ing in any house, room ‘or place entered under warrant in the terms of s. 6 
will be evidence that the said house, room or place is a common gaming-house 
_ and that the persons found therein were present, for the purpose of gaming. 
The aforesaid presumption will arise even though no play was seen by the 
Magistrate or Police Officer or by any person acting under the authority of such 
Magistrate or Police Officer, Once such presumption arises, it will be for the 
accused person to rebut it by proving to.the contrary. , l . 

A number of cases come before the Court where a Police Sub-Inspector gets 
information that a certain person conducts a common gaming-house and. hence 
he approaches the D.S.P. and takes a search warrant under s. 6 of the Bombay 
Prevention of Gambling Act.: He then calls panchas and with their help raids 
the house of the person concerned and when the house is raided it is found that 
certain persons are there and cards and money are found there. It is alleged 
on behalf of the prosecution that the person to whom the house belongs, con- 
ducts a common gaming-house and has committed an offence under s. 4 of the 
Bombay ‘Prevention of Gambling Act and the persons found therein are said to 
be found in a common gaming-house and they have committed an offence punish- 
able under s. 5 of the said Act. The question that.crops up for consideration 
in such cases is whether in view of -the presumption contemplated by.s. 7, the 
accused can be held guilty of the aforesaid offences. The question is replete 
with complications and merits serious consideration. . 

Gaming, instruments of gaming and common gaming-house are defined in s. 3 
and those definitions are as follows: a 

“In this Act ‘gaming’ includes wagering or betting except wagering or betting upon 
a horse-race, when such wagering or betting takes place— eget; 

(a) on the day on which such race is to be run, and 

_ (b) in an enclosure which the licensee of the race-course, on which such race is 
to be run, has set apart for the ptrpose under the terms: of: the licence ‘issued under 
section 4 of the Bombay Race-Courses Licensing Act, 1912, in respect of such race- 
course, and 

(c) between any individual in person, being present in the enclosure, on the one 
hand, and such licensee or other person licensed by such licensee in terms of the afore- 
said licence on the other hand or between any number of individuals in person in such 
manner and by such contrivance as may be permitted by such licence; ‘ 

but: does not include a lottery.” 

“In this Act the expression ‘instruments of gaming’ includes any article used or in- 
tended to be used as a subject or means of gaming, any document used or intended 
to be used as a register or record or evidence of any gaming the proceeds of any gaming, 
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and any winnings or prizes in money or otherwise distributed or intended to be distri- 
buted in. respect of any gaming.” . 

“In this Act, ‘common gaming-house’ means— 

(i) in the case of gaming— 

(a) on the market price of cotton, opium or other commodity or on the digits of 
‘the number used in stating such price, or 

(b) on the amount of variation in the market price of any such commodity or on 
‘tthe digits of the number used in stating the amount of such variation, or 

(c) on the market price of any stock or share or on the digits of the number used 
in stating such price, or 

(d) on the, occurrence or non-occurrence of rain or other natural event, or 

(e) on the quantity of rainfall or on the digits of the number used in stating such 
quantity, any house, room or place whatsoever in which such gaming takes place or in 
which instruments of gaming are kept or used for such gaming; 

(ii) in the case of ‘any other form of gaming, any house, room or place whatso- 
ever in which any instruments of gaming are kept or used for the profit or gain of the 
‘person owning, occupying, using or keeping such house, room or place by way of charge 
‘for the use of such house, room or place or instrument or otherwise howsoever.” 

It may be noted that the necessary elements of gaming are—(1) contest, (2) 
players, (3) active participation, and (4) stakes or wagers. The essence of 
gaming and wagering consists in the agreement that one party is to wm and 
the other party is to lose upon a future event which at the time of the agree- 
‘ment is of an uncertain nature. Games are classified into—(1) Games of 
hance, and (2) Games of skill. A’ game of chance is a game determined en- 
tirely or in part by lot or mere luck and in which judgment, practice, skill and 
-adroitness have honestly no office at all. In a game of chance hazard entirely 
predominates. A game of skill is one in which nothing is left to chance and 
in which superior knowledge and attention or superior strength, agility and 
practice gain the victory. .In so far as physical or mental skill or strength 
is developed thereby, the playing of games is socially desirable; but when games 
are used for the purpose of winning or losing money on the uncertain results 
of the contests, they become objectionable, and gaming is used in this latter 
‘objectionable meaning in the Act. Gaming is thus associated with staking of 
money on the uncertain results of a game of pure ehance. Gambling is a 
stronger term for gaming and suggests injurious stakes. Section 4 refers to the 
offence of keeping common gaming-house and s. 5 punishes for gaming in com- 
‘mon-gaming house. Section 6 says that it shall be lawful for the Police Officer 
to enter with the necessary warrant any house, room or place which, he has 
reason to suspect, is used as a common gaming-house. 

. Simply because the accused persons are found in a house, with cards and 
‘money, it cannot necessarily be concluded that they are playing a game of 
chance. If, for instance, persons are playing with cards in a house and they 
‘are playing bridge, the game would be a game of skill and the persons concerned 
would not be convicted. The Bombay Prevention of Gambling Act being one 
>of penal character must be construed strictly and the language must not be 
unduly strained so as to cover a case which would not directly come under any 
provision of the Act. There is a well marked distinction between the penal 
‘and remedial statutes and it is to be noted that a penal statute is to be con- 
strued strictly; whereas a remedial statute is to be construed liberally. Accord- 
ing to Halsbury, it is a general rule that penal enactments are to be construed ` 
strictly and where a penal statute is reasonably capable of two interpretations, 
the Court will give it the more lenient construction which avoids the imposi- 
tion of penalty and the person against whom the penalty is sought to be enforce- 
ed obtains the benefit of doubt. It may be observed that when there is an 
enactment entailing penal consequences wè ought not to do violence to the 
language in order to bring people within it, but ought rather to take care that 
no one is brought within it, who is not brought within it by express language, 
and that, if there is reasonable interpretation which will avoid the penalty in 
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any particular case we must adopt that construction. Before deciding the 
point in question, it will be apposite to advert to some important cases. 


Where a house is searched on the authority of a warrant duly issued and in- 
struments of gaming are found therein, the presumption under s. 7 arises and 
dispenses with the necessity of direct evidence that’ the gambling was being 
carried on for the profit of the, keeper of the house. If under s. 7 the house 
is to be presumed to be a common gaming-house as defined in s. 3, it means that. 
the house is being used by its occupier for the purpose of profit or gain. It, 
therefore, follows that even the purpose of the oceupier of the honse is to be pre- 
sumed under that section, and once that presumption is attracted, it is for the 
accused to rebut it. (Vide Emperor y. Chimanlal Sankalchand"). 


Section 6 does not require that information should be given in writing be- 
fore the issue of warrant. All that it requires is that there should be a com- 
plaint or information on oath, and it may be either oral or in writing. It is. 
not necessary that it must appear in the warrant itself that a complaint or in- 
formation was given on oath. (Vide Emperor v. Pokka Kuslappa®). The con- 
joint effect of ss. 6 and 7 is to create a wholly artificial method of proof. Tf 
the Police Officer making the entry is duly authorised in that behalf and if 
previous to entry he had ‘reason to suspect’ that the place ‘is used as a com- 
mon ‘gaming-house’, and if-on such entry any instrument of gaming is seized, 
then until the contrary is proved, the instrument of gaming itself shall be the 
evidence that the place is a common gaming-house, and that all the persons 
found therein, whether present for the purposes of gaming or not, commit an 
offence and are liable under s. 5 (Vide Emperor v. Mahomed Dawood®.) 


A marked coin may no doubt be an instrument of gaming. It becomes ar 
instrument of gaming if it has in fact been used as a means of gaming. (Vide 
Emperor v, Krishnajt Madhusudan*). There are two events on which the pre- 
sumption unders. 7 arises. The first is when any instrument of gaming 
has been seized in the house, room or place entered under s. 6 or about the 
person of any one found therein.. The other event is more difficult to -deter- 
mine. The occurrence of event requires two things to be proved. Firstly 
something has been seized, which is other than an instrument of gaming and, 
secondly, that the Police Officer had reasonable grounds for suspecting that the 
thing so seized was an instrument of gaming. When these two things are proved, 
then the Court must presume that the house, which has been entered into, was 
used as common gaming-house until the contrary is proved. But obviously, if 
the only evidence of the house being used as a common gaming-house lies in the 
seizure in the house of something which is in fact not an instrument of gaming, 
although the Police Officer had reasonable grounds for suspecting that it was an 
instrument of gaming, then there is no evidence of such user and the presump- 
tion is rebutted. The presumption arising in the second event in s. 7 must 
always be still-born, because it is rebutted by proof of the very event which 
gives it birth, namely, seizure of something other than an instrument of gam- 
ing. The second event can only arise, when it is proved that the thing whick 
was found in the house raided was not an instrument of gaming; and directly 
that is proved, the evidential. value of the thing found is destroyed. (Vide 
Emperor v Nathalal Vanmali)®, 


The fact that each of the players including the owner of the house has cask 
in his possession does not prove that any one of them is receiving remuneration 
for the use of the instruments of gaming... Play goes on in many private houses; 
and players will usually be found to have cash in their keeping; but from these 
two things alone it is not legitimate to draw an inference that the host is 
deriving from his visitors profit and gain from the use of his house and his 
cards. (Emperor v. M. T. Asiat®). 


1 (1944) 47 Bom. L.R. 75. 4 (1939) 41 Bom. L.R. 1114, 
. 2 (1946) 49 Bom. L.R. 150, ” "B (1989) 41 Bom. L.R. 648, 
3 (1946) 49 Bom. L.R. 603. 6 [1935] A.I.R. Sind 102. 
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A very important ‘caseis reported in State v. Abdulgafar?, wherein it is 
held as follows: re a i 
. “I the warrant is issued under Section 6'it'would ordinarily not be open to the 
Criminal Court to sit in judgment over the issue of the warrant itself and to enquire 
whether. the authority was justified in issuing the warrant. This dees not mean that, 
as soon as. a document purporting to be a warrant is produced before a Criminal Court, 
the Criminal Court is bound to draw the presumption under Section 7 of the Act. If 
the jurisdiction of the authority purporting to issue the warrant is challenged, or if the 
warrant is otherwise alleged to be invalid, objections can be taken by the accused and 
must be examined by the criminal Court when they are so taken. 

But that is not to say that the scope of the enquiry in a prosecution under the pro- 
visions of the Prevention of Gambling Act is so wide that the criminal Court can hold 
a preliminary enquiry into the propriety or validity of the action of the authority autho- 
vised to issue a warrant under S. 6.” 

In the aforesaid case the facts leading to the prosecution are very few. 
Mr. Shaikh, the Police Inspector of Crime Branch of Ahmedabad, received in- 
formation on July 14, 1957, that respondent No. 1 was running a common 
gaming-house at Naziwadi for his benefit. On the next day he verified the 
matter personally and having satisfied himself that the information was true, 
he obtained a search warrant under s. 6 of the Act from the 8.D.P.0. The 
warrant was issued after the authority approached in that behalf had received 
a complaint on oath from Mr. SHaikh and was satisfied on making additional 
suitable enquiry’ that the facts alleged in Mr. Shaikh’s complaint appeared 
to be true. After the warrant was issued Mr. Shaikh went to the place along 
with panchas and effected a raid. At ‘the raid the respondent and others were 
arrested and Rs. 41-8-0 were actually found at stake. In front of accused No. 1 
there was one cigarette packet wherein Rs. 25-12-3 were found and according 
to the prosecution this was the Nal money drawn by aceused No. 1 as his 
profit. All the respondents were individually searched and different amounts 
were found with them. Cards also were found and then a Panchanama was 
made and a charge-sheet was submitted under s..4 against accused No. 1 and 
under s. 5 against other accused persons. Though the Bombay High Court 
came to the aforesaid conclusion regarding presumption, still the evidence as 
it stood was held not to be sufficient to hold any of the accused guilty under 
the sections referred to above. 


As a result it will be seen that simply because the accused are found in a 
house with cards and money after the house is raided under a warrant given 
under s. 6, it cannot necessarily be concluded that the presumption contem- 
plated by's. 7 can be pressed into service and the accused can be held guilty. 
If, for instance, persons are playing cards in a house and they are playing 
bridge with stakes, the game would be a game of skill and the persons con- 
cerned cannot be convicted. Without adducing the necessary satisfactory 
evidence. to show that the accused are playing a game of chance, the mere 
circumstance of some persons found in a house with cards and money cannot 
necessarily lead to the irresistible conclusion that they are guilty. 


- A Judge, construing an Act is not a mere automaton and he must always 
consider the effect of any construction which he is asked to put on an Act, and 
if he comes to the conclusion that particular construction leads to a result 
which he considers irrational or unfair, he is entitled, and indeed bound, to 
assume that the Legislature did not imtend such a construction to be adopted, 
and to try to find some more rational meaning ‘to which the words are sensible. 
It is also to be noted that though the rules of evidence for civil and criminal 
eases are In general the same, still there is a marked difference as to the effect 
in civil and criminal cases. Whereas in a civil case a mere preponderance of 
probability is a sufficient basis of decision, in a criminal case persuasion of guilt 
must amount to such a moral certainty as convinces the minds of the Tribunal 


l 7 [1956] A..R. Bom. 420. 
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as reasonable men beyond all reasonable doubt. Where, therefore, there 1s, nọ 
such moral certainty ae there is reasonable doubt as to the guilt of the accused, 
the benefit of. doubt must be given to the accused, the reason being that it is 
better that ten guilty men should escape rather than one innocent man should 
suffer. Bearing in mind the aforesaid principles, it would be translucent that 
where a Police Sub-Inspector gets information that a certain person conducts 
a common gaming-house and then takes a search warrant under s. 6 and raids 
a house with the help of panchas and when it is found that certai persons are 
in the house and cards and money are there, the case is not proved beyond the 
pale of reasonable doubt and it cannot necessarily be concluded that the person 
to whom the house belongs, conducts a common gaming-house and is guilty 
under s. 4 and the persons found therein are guilty under s. 5. The evidence, 
as it stands, is not sufficient to burden the accused with the liability of the 


crime in question and they have got to be acquitted. 
GLEANINGS. 


THE PRESIDENTIAL OFFICE 


The United States has got a new President. Barring accidents, Mr. Kennedy 
—qualified (under the Constitution) for his new office by being a natural-born 
citizen, over thirty-five years of age and a resident of the country for more 
than fourteen years—will hold office until noon on January 20, 1965. 

Vested in the President (by Article II, section 2 of the Constitution) is all 
the Executive Power of the United States. This grant of authority has been 
interpreted as one in the broadest terms. As long ago as 1793 and before the 
himself became President, Hamilton was one of the first to claim the widest 
possible personal executive power for the President. A Cabinet there may be 
if a President is in need of guidance, but a strong President is completely within 
his Constitutional rights to carry out all executive duties personally. 

Precisely what are the powers and duties of the American President? He 
is the head of state, the leader of the country in its domestic and international 
life. The Constitution names him Commander-in-Chief of all United States 
military forces and though the declaration of war is the prerogative of Con- 
gress, he can summon the country’s forces and even take decisions as to the 
conduct of hostilities personally. It was President Lincoln in 1862 who ordered 
the general advance of Union troops in the hope of provoking his own General 
McClellan into action; Woodrow Wilson settled the question of an independent 
American command on the Western Front in 1918; and President Truman was 
personally responsible for the decision to drop the first atomic bombs on Hiro- 
shima and Nagasaki. Relying on the broad interpretation of the functions of 
a Commander-in-Chief, some Presidents have wielded wide powers to secure the 
internal regulation of the country when necessary for the war effort—such as 
Roosevelt’s perpetual seizures of aviation, steel and munitions plants to prevent 
stoppages due to strikes. It was only a strong Supreme Court which in 1952 
vetoed President Truman’s seizure of steel plants in similar circumstances, 
claiming that even though the Korean war was a national emergency, there 
was no justification for the President’s doing single-handed what Congress 
alone was empowered to do. 

The Constitution makes the President the country’s link with the fabulous 
world of international affairs. Technically, he can only act ‘‘by and with the 
Advice and Consent of the Senate’’, but as Justice Southerland realisti¢ally 
pointed out in 1936, ‘‘he alone negotiates. Into the field of negotiation the 
Senate cannot intrude: and Congress itself is powerless to invade it”. Con- 
gress must thus be satisfied with such information about international’ affairs 
as the President thinks fit to give it but, of course, exercises such control as is 
consistent- with the party line in its need to approve (by a 2/8:majority of 
those present) all international agreements to which the country is*a party. 


Pai 
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Ai the result of an early A EAA experience of the federal system, treaties, 
once voted on by Congress and ratified by the President, achieve the same status 
and validity as the domestic law. - 

The ‘‘ Advice and Consent’’ of the Senate also figures very largely in the im- 
portant Presidential function of appointing his Ministers and representatives. 
He has in his grant the offices of Ambassadors, Consuls, Ministers, Judges of 
the. Supreme Court and all other positions. in the Federal system excepting 
only the inferior ones. It was originally assumed that diplomatic offices were 
established by the Constitution itself and merely needed filling by’ nomination. 
For nearly the first seventy years of its -existence Congress did not intervene 
at all, but merely passed an annual appropriation ‘‘for the expenses of foreign 
intercourse’’, which the President expended on his diplomatic agents. By an 
Act of 1909, however, Congress intervened to provide that new ambassadorships 
should not be created without ‘its consent, while the Foreign Service Act of 1924 
theoretically organised both ambassadorial and consular divisions of the foreign 
service in detail. The Presidential power of appointment may now be exer- 
cised either on political or on administrative lines, 

Although the President’s choice of official overseas representatives must se- 
eure Senatorial approval, his power to appoint personal agents has been care- 
fully preserved by successive generations in the White House. Andrew Jack- 
son, challenged in 1881 over his right to appoint a secret emissary, was go 
delighted by Senator Livingstone’s defence of the Presidential power that he 
made him Secretary of State.: The power has been exercised frequently ever 
since: perhaps the most famous was the sending of J. H. Blount to Hawaii in 
1893 with ‘‘paramount authority’’ over the American resident governor there 
and the right to employ military and naval resources if necessary to protect 
American lives and property. More recently, Truman’s ` ambassadors- at-large” 
Averell Harriman and Phillip Jessup, and Eisenhower’s ‘‘personal trouble- 
shooter’’ Robert Murphy, have all achieved status and international recognition 
without Congressional authority for their appointments. 

The sanction of Congress, normally given more readily here than in some 
fields, is also necessary for the appointment of Justices of the Supreme Court. 
It was assumed for several generatidns—and backed up by the Supreme Court’s 
decision in Myers v. United States in 1926 (Chief Justice Taft giving the opi- 
nion of the Court)—that the President had the inherent right to remove from 
office all those to whose appointment he had been a party. Taft’s judgment 
eomprised a highly selective account of Constitutional theory and . 
practice supporting the alleged power, it being at the time perfectly clear 
that the one official that the President could not remove was a Justice of the 
Supreme Court. (Justices:are appointed for life and can only be removed 
by impeachment by both Houses of Congress. Only one Justice—Samuel Chase 
in 1805—has ever been afforded this treatment, but his impeachment failed. 
A later Supreme Court in 1935 cut the Myers decision down to size, stressing 
that as the appointment necessitated Congressional approval, so did the removal 
and whereas Myer’s dismissal might be justified as the act of the Head of the 
Executive directed against an inferior member of the Executive (Myers was a 
postmaster), this could not extend to allowing the dismissal of a member of 
an administrative tribunal. 

_ As with all Heads of State, the United States President has a hand in the 
legislative process. He must frame policy and suggest to Congress the steps 
he thinks ought to be taken at a particular time. The recent vivid reminder of 
this came from President Hisenhower: his congratulatory telegram to Mr. 
Kennedy ineluded a reference to his intention of ‘‘suggesting certain measures 
that may commend themselves to you’’. Part of the legislative policy ma- 
ehinery too is the annual ‘‘State of the Union” message to Congress, in whieh 
the President fulfils his Constitutional duty of presenting information and 
plans to the legislature. The part played by the President in actually passing 
legislation is by no means insignificant. He must approve all Bills which have 
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of Congress before they can become law. If he refuses to 
d to the House in which it originated and if it can obtain 


it ean pass into law despite the Pre- 
turned 


passed both Houses 
sign it, it is returne 
a 2/3 majority in both Houses, ; 
dent’s veto. Moreover, all Bills presented to him and not re 
by him within ten days will automatically become law. Poe 

The Powers of the President of the United States are those of the individual 
who is the corner-stone of American democracy. There have been 
undistinguished holders of the office and there have been giants; war- 
riors and weaklings. So much depends on his personal integrity and saga- 
city in conducting international relations, that the world tends to forget his 
vital role in the society which he. leads. He has powers which can corrupt, 
duties which can be shirked, privileges which can be abused. But he is only 
one—albeit a vital one—of the several instruments of government in the 
United States; the inter-action of each on the other somehow contrives 
‘to make it approach the American ideal of a ‘‘government of laws, not 


of man’’.—ZJZ./. 
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DamacaEs: Loss oF BARNINGS, 


_ Ix an action for damages for personal injuries, loss of earnings by the plain- 
tiff in his ordinary vocation which he has been prevented from following owing 
to, his injuries may be recovered as special damages. The general damages 
awarded may allow a fair sum for any future loss of earnings, but where damages 
are also claimed for loss of expectation of life the position becomes complicated 
by the question, on which there is a conflict of judicial authority, whether or 
not the Court is entitled only to measure the plaintiff’s loss of earning capacity 
by the amount of working life that is left to him. In Harris v. Bright Asphalt 
Contractors, Lid. ({1953] 1 All E.R. 395) Slade, J., came to the conclusion that 
damages for future prospective loss of earnings could be based only on the 
expectation of life which was left to the plaintiff as a result of the particular 
injuries. It was, however, decided in Benham v. Gambling ({1941] 1 AT 
E.R. 7) that in assessing damages for loss of expectation.of life no regard must 
be had to financial losses during the period of which the injured man has been 
deprived, and both in Phillips v. London & South Western Rly. Co. ([1879] 
5 @.B.D. 78) and Roach v. Yates ({1937] 3 All E.R. 442) the problem was 
approached by considering ‘‘what would have been the sum which the [plaintiff] 
would have been likely to have made during his normal life if he had not met 
with the accident’’ (per Slesser, L.J., [1937] 3 All E.R., at p. 447). In Pope 
v. D. Murphy & Son, Lid. ({1960] 2 All E.R. 873), the latest case on the subject, 
Streatfield, J., declined to follow. Harris’ case and adopting the dicta in Reach 
v. Yates (supra) decided that the plaintiff was entitled to be compensated for 
what he had in fact lost, and, consequently, the period to be considered in 
assessing damages for loss of earning capacity was the period during which, 
apart from the accident, he might reasonably have expected to work, not the 
period of' life left to him as the result of the accident.—Z.J. 


SUICIDE 


Tus Criminal Law Revision Committee were asked by the Home Secretary 
last year to consider what consequential amendments in the criminal law would 
be required if suicide and attempted suicide ceased to be crimes, but if inciting 
or assisting someone to commit suicide were to remain an offence. The Com- 
mittee have now produced their Report (Cmnd. 1187, H.M.S.0O., 9d.) whieh 
contains a draft Bill, The first clause provides that suicide shall no 
longer be a crime, so that attempted suicide goes with it. The second 
clause would make it an offence for a person to add, abet, counsel or 
procure the suicide of another or an attempt by another to: commit suicide 
This proposed amendment of the law would necessitate a slight -amendment to 
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£. 4 of the Homicide Act, 1957, so far as it relates to one person being a party 
to the suicide of another. This would cease to be manslaughter as it is at 
present and would be caught by the proposed new: Bill.SJ. ' teta 
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i ACKNOWLEDGMENT OF SIGNATURE 


' Ons of the requirements of s. 9 of the Wills Act, ‘1837, is that the testator’s 
signature should ‘‘be made or acknowledged by the testator in the presence of 
two or more witnesses present at the same time.’’ In order to establish such 
an acknowledgment, it’ is not necessary to show that the witnesses knew that 
the document which had been signed by the person whose signature they were 
èalled upon to witness was a will (In the Estate of Benjamin (1984), 150 L.T. 
417), but the court must be satisfied as to the existence of the signature at the 
time of the execution of the will (Hott v. Genge (1842), 3 Curt. 160: ef. Wright 
v. Sanderson (1884), 9 P.D. 149) and the witnesses must either have seen or 
had the opportunity of seeing it (Blake ' v. Knight (1848), 3 Curt. 547). The 
testator may acknowledge his signature by word of mouth (Gaze v. Gaze (1843), 
3 Curt. 451), by gestures (In the Goods of Davies (1850), 2 Rob. 337) or 
even by demeanour (Inglesant v. Inglesant (1874), L.R. 3 P. & D. 172). The 
court was confronted with a problem concerning the acknowledgment of a 
testatrix’s signature in In the Estate of Hadler; Goodal v. Hadler (1960), 
The Times, 20th October, where the plaintiff, a beneficiary under the will, sought 
a declaration that the will had been duly executed. It seems that the testatrix 
did not sign the will in the presence of. the attesting witnesses as her signature 
already appeared on the, will when the document was shown to them. ` How- 
aver, there ‘was evidence that the  testatrix was fully aware of what 
‘was happening whilst ‘the .attesting witnesses, of whom there were 
three, were appending their respective signatures and it was proved that she 
indicated: her approval by nodding her head. Marshall, J., held that the 
testatrix had impliedly acknowledged her signature to the will by the indica- 
tion she had given and, for this reason, that the will had been duly executed 
m accordance with s. 9 of the Act of 1837.—8.J. aa 
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Legal. Theory. By W. FRIEDMANN, LL.D. (LONDON), Dr. Jur (BERLIN), 


LL.M. (Melbourne). Lonpon:. Stevens & Sons.Ltd. Bompay: N. M. Tripa- 
: thi (Private) Ltd., Princess Street. Fourth edition. 1960. Royal 8vo. Pages 
xx ++ 564. Price £ 2 5s. Rs. 36. 


“Tus book contains a systematic treatment of the principal movements in 
lépal theory. The desire to present a constructive alternative to legal isola- 
tionism has largely determined the principal objects of this book. The eminent 
authors have fully succeeded in presenting the-technique of a particular jurist 
or movement as a coherent whole, while laying emphasis on the guiding ideas 
rather than on historical succession. Many readers ‘will find the analysis of 
German metaphysical legal philosophy heavy going. This book does not at- 
tempt to add a specific legal theory of its own to the many variations on a few 
basic themes which greater minds have developed. The present’ edition which 
comes after fifteen years from the publication of the first edition is completely 
revised.’ The most evident change is a far reaching re-arrangement of the book. 
The work is now divided into three major sections. The first, putting toge- 
ther general reflection on the place and function of legal theory. The other 
two sections are subjected to substantial rearrangements and revisions. The 
chapter on legal values of modern democracy has been put together with other 
Jegal theories of political movements in appropriate section. One of the princi- | 
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en to bridge the gap between continental and. 


pal purposes of this book has be 
This erudite work is extremely praiseworthy 


Anglo-American legal theories. 
and deserves highest encomium. 





Presidency Small Cause Courts Act. By DHIRAJLAL P. SHAH, B.A., LL.B., Ad- 
vocate, Supreme Court. Bomsay 2: N. M. Tripathi (Private) Ltd. Princess. 
Street. 1961. Demi 8vo. Pages xiv -+ 560. Price Rs. 16. . 

Tus is a noteworthy commentary on the Presidency Small Cause Courts. 
Act (XV of 1882). The learned author has treated the whole subject very 
exhaustively. The commentary on each section is carefully prepared and 
divided into paragraphs according to the subject-matter. The case law is fully 
brought up-to-date. For purpose of reference the learned author has ineluded. 
(1) Presidency Small Cause Courts Bill, (2) Proceedings in Council and (3) 
Report of the Select Committee. Rules of practice of the Presidency Small 
Cause Courts of Bombay, Calcutta and Madras are given in the Appendix for 
ready reference. Practitioners in the Small Cause Courts will find this book 
extremely helpful in their daily work as there is no other commentary on the 
Act which deals with the whole subject so exhaustively. 


Juvenile Justice. By Qta Nyquist, LL.D. Lonpon w.c. 2: Macmillan & Co, 
Ltd., St. Martin’s Street. 1960, Royal 8vo. Pages xxn -+ 302. Price 50$. 


Tuas book deals With the important topic of juvenile justice. Only at the 
beginning of the twentieth century full recognition was given to the principle that. 
young offenders differ from adult offenders to an extent which requires that they 
should be dealt with in a distinctly different way. The learned author deals witk. 
the whole topic of juvenile offenders in eight very instructive chapters. He sug- 
gests that a network of Courts endowed with appropriate powers and procedure 
to deal with young offenders between seventeen and twenty-three years of age 
should be established. This book is a notable contribution to the subject of 
juvenile delinquency and is really praiseworthye 


Indian Sale of Goods Act. By P. RAMANATHA Atyar. Second Edition by 
K. VENKOBA Rao, M.L. ALLAHABAD: University Book Agency, Elgin Road. 
1961. Royal 8vo. Pages 312. Price Rs. 12.50. 


AFTER the passing of the Sale of Goods Act, the first edition of this book 
was published in 1930. The present edition is completely revised in the light 
of the case law developed in the course of the last 30 years. Some of the 
matter in the first edition had become obsolete and it has been weeded out 
and the work has undergone a full and complete revision at the hands 
of the present learned editor. Practitioners, businessmen, and students of law- 
will find this book of great assistance. 


`- Shorter Constitution of India. By Durea Das Basu. Cancurra 12: S. C. 
Sarkar & Sons (Private) Limited, 1-C, College Square. Third edition. 1960.. 
Demi 8vo. Pages ux +-767 -+ xu. Price Rs. 30. 


Tse first edition of this book was sold out in a very short time, and this 
fact fully indicates its utility and popularity. The object of the learned author: 
is to furnish an ‘‘Annual Practice’ on the Constitution law of Thdia 
and it Seems that he has fully succeeded in this object. The case 
law relating to the Constitution of India is carefully brought up to date. Those 
who have to deal with the constitutional questions will find the present book 
of great assistance. 
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HURDLES IN THE WAY OF UNIFICATION OF THE BAR.* 


Tue preamble to the Bill regarding legal practitioners in India popularly 
known as the All-India Bar Bill or the Unified Bar Bill says that it is 
' 9 Bill to amend and consolidate the law relating to legal practitioners and to pro- 
vide for the constitution of the Bar Councils and an All-India Bar”. 
The main features as mentioned in the Statement of Objects and Reasons are 
as under :—(1) The establishment of an All-India Bar Council and a common 
roll of advocates, an advocate on the common roll having a right to practise 
in any part of the country and in any Court, including the Supreme Court. 
(2) The integration of the Bar into a single class of legal practitioners known 
as Advocates. (3) The prescription of a uniform qualification for the admis- 
sion of persons to be advocates. (4) The division of advocates into senior 
advocates and other advocates based on merits. (5) The creation of autono- 
mous Bar Councils one for the whole of India and one for each State. 


‘Following the recommendations of the All-India Bar Committee (1953) and the 
Law Commission (1958) the Bill recognizes the continuous existence of the system 
known as the Dual System prevailing in the High Courts of Caleutta and Bombay by 
making suitable provisions in that behalf. It would, however, be open to the two, High 
Courts, if they so desire, to discontinue the same at any timé.” 
' The Bill being a comprehensive measure, repeals the Indian Bar Councils 
Act, 1926, and other laws on the subject. 

‘Legal ‘practitioner’ is defined in the Bill to mean an advocate, vakil or 
attorney of any High Court, a pleader, mukhtar or revenue agent. 

“The Bill was introduced in the Lok Sabha on November 19, 1959, and refer- 

red to the Joint Select Committee which consisted of 45 members, 30 from 
Lok Sabha and 15 from the’ Rajya Sabha. Shree C. R. Patabhi Raman, a 
senior advocate of the Supreme Court was appointed its Chairman. Its report 
was presented to the Lok Sabha on March 28, 1960. The Bill now runs into 
57 clauses, instead of 52 in the original draft. 
_ As a result of the deliberations of the Joint Select Committee, the Bill has. 
been considerably improved in several respects, e.g. (i) Bar Councils have 
been made fully autonomous bodies, (ii) proposal for the reservation of seats 
‘on the Bar Councils has been dropped, (ili) representation given to the 
Supreme Court Bar Association has been omitted (iv) functions of the State 
Bar Councils have been enlarged, (v) enrolment fee of an advocate is reduced 
from Rs. 500 to Rs. 250, (vi) provisions relating to the seniority of vakils, 
pleaders and attorneys and of transferring names of advocates from one State 
roll to the other, have been clarified and (vii) an appeal to the Supreme 
Court of India in disciplinary matters has been provided for. 

It may be stated here that there is no indication in the Objects and Reasons 
of the Bill why it should not be made applicable to the State of Jammu '& 
Kashmir. The jurisdiction of the Supreme Court of India has been extended 
to that State and it would. be proper if provisions of the proposed Act are 
ee per to the said territories too as they. are an ‘‘integral part of 

ndia , i 
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It is interesting to note that one of the members of the Committee Shri W. 
S. Barlingay in a separate note, which is not a minute of dissent, has suggest- 
ed that Bar Councils created by this Bill should take active steps to see that 
legal work should be distributed amongst its members as equitably as possible 
and that every member of the profession is assured of a decent standard of 
living. 

This brings us to the six minutes of dissent, appended to the Report by 
different members. They deal with vital lacunae in the Bill e.g. (i) retention 
of heavy stamp duty for granting Sanad to advocates, (ii) continuance of 
Dual System in the two High Courts at Bombay and Caleutta, (in) exclu- 
siveness in the Bar, (iv) provision enabling Barristers to enroll as advocates 
without providing for reciprocity and (v) provision for compulsory examina- 
tion for being qualified for enrolment as an advocate, etc. The first three of 
these being inconsistent with the avowed object of the said Bill, viz. integra- 
tion of the Bar into a single class of legal practitioners, require due considera- 
tion. 

A. person desirous of obtaining a Sanad to practise as an advocate is, under 
the Stamp Act, required to pay a varied duty from Rs. 500 to Rs. 1031.25 nP 
in different States. In addition to stamp duty he or she has to pay a varied 
enrolment fee ranging from Rs. 10 to Rs. 100 to the Bar Council of which 
the person concerned desires to be a member. Under the proposed Act the 
enrolment fee has been definitely increased and fixed at Rs. 250. The result 
will be that,the vakils and pleaders practising in the mofussil Courts as also 
new entrants to this profession, will be compelled to pay a large amount of 
money (stamp duty and enrolment fee) varying in different States as stated 
above. 

According to one estimate, there were 26495 advocates and 39632 vakils and 
pleaders in India in or about the year 1953 (vide minute of dissent of Shree 
Bakshi Tekchand appended to the Report of the All-India Bar Committee 1953 
at pages 43-44). This vast number of vakils and pleaders would be surely 
affected by this top heavy payment of money for being enrolled as advocates, 
A majority of those thirty-nine thousand and odd legal practitioners would cer- 
tainly find it extremely difficult, if not impossible, to incur this prohibitive ex- 
penditure and would thus be indirectly prevented from getting themselves 
enrolled as advocates. This would definitely militate against the cherished object 
ef the Bil, viz. unification of the Bar at All-India level, for the simple reason 
that the State Bar Councils and the All-India Bar Council will remain open 
to the advocates who are already on the roll of the Councils of the various 
States, to the Supreme Court advocates and the fortunate few among the 
vakils and pleaders and new entrants who would be able to incur the heavy 
eost of enrolment. 

The Joint Select Committee have expressed a doubt that a provision in the 
Bill to abolish the stamp duty payable for obtaining Sanad to practise at the 
Bar may be of doubtful validity in view of the distribution in the Constitu- 
tion of legislative powers relating to stamp duty, but have at the same time 
recommended that State Governments might be persuaded to take such action 
as may be necessary so that no stamp duty in addition to the fee payable to 
the Bar Councils under this Bill is levied at the time of admission of advocates. 

Three dissident members of the Committee, Messrs. Hemraj, Santoshkumar 
Basu and S. G. Gupta have, therefore,.in their minutes of dissent justly voiced 
their dissatisfaction against the attitude of helplessness shown by the majority 
in the Committee. They point out that the Centre has powers to legislate on 
the subject under some entries under the union and concurrent lists, which 
should be invoked to abolish the stamp duty. Leaving the matter for the 
diseretion or rather the mercy of the States would not serve the purpose; for 
the States would not ordinarily be amenable to ‘forgo this item of revenue 
easily available to them, for the recovery of which they have not to exert or 
incur any expenses. Hence the matter should not be allowed to rest as a 
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mere recommendation. A way must be found out to abolish the exhorbitant 
stamp duty, which is at present recovered from the entrants to the legal pro- 
fession. The Law Commission have also remarked inter alia on -this point as. 
under :— 

“We have not been able to discover any sound reason or ‘principle for, this levy 
(the stamp duty)... In our view, this imposition is totally unjust ‘and should be abo- 
lished”. (14th Report on Reform of Judicial Administration, Vol. I, at pages 574-575.) 

The most vital issue, however, on which the Committee has disappointed the 
legal profession and the ,people in general in their expectations, is their omis- 
sion to recommend the abolition or even modification of what is known as the 
‘‘Dual System’’ prevalent on the Original Sides of the High Courts of Bombay 
and Caleutta. This system is wholly repugnant to the idea of a unified Bar 
with a common roll of advocates entitled to practise in all Courts. The com- 
pulsory retention of the said system keeps the legal practitioners divided into. 
two distinct classes of lawyers, viz. advocates and solicitors in principle as 
well as in fact. This is really inconsistent with the fundamental object and 
raison d’etre underlying the Bill. While the Bill was on the anvil of the 
Committee, it was at one stage thought’ that the Committee would, by a majo- 
rity recommend the abolition of the’ Dual System, but it appears that the 
vested interests prevailed and the tables were turned, with the result that the 
Committee has by a majority retained the clauses relating to the Dual System 
as they appeared in the Bull leaving its abolition or its retention to the will 
of the respective High Courts. With all respect to them, the Joint Select Com- 
mittee have in doing so shirked their responsibility and pnt the High Courts 
eoncerned in an embarrassing position by putting this burden on them. 

The Dual System is known to be in essence a distribution of work or a divi- 
sion of labour between two classes of legal @bractitioners, the solicitors and 
advocates. Such a division of labour is a special feature of the British legal 
system: and came to be introduced in India as far back as 1776 in the then 
Supreme Court at Calcutta during the regime of the East India Company. It 
was firmly rooted in the three Presidency capitals of Bombay, Caleutta and 
Madras when the High Courts were established there about 100 years ago, 
Needless to say that the system was imported in India to suit mainly the con- 
venience of the British business interests and was not extended to other High 
Courts in the country when they came into being later on probably because 
rc British commercial and financial houses were not so strongly entrenched 
there. 

The system was strongly criticized by the nationalist opinion in India as.. 
being too costly, dilatory and unsuited to the genius of the people and the- 
conditions obtaining in the land. When the present Indian Bar Councils Act 
was enacted in 1926 attempts were made to throw it overboard but the majo- - 
rity verdict prevailed (vide: Debates in the then Legislative Assembly, August- 
September 1926). It is interesting to note that the Indian commercial opiniom 
largely supported then the demand for its abolition. 

It is asserted that the Dual System ensures for the better preparation of 
the case and enables the advocates to effect a better and forceful presentation 
of the clients’ point of view before the Judge. It thus makes for greater effi- 
ciency. Granting this to be correct, at what cost and delay? And who can 
afford the same? The very fact that the Dual System has per force to employ 
two different sets of legal practitioners working as it were in water-tight com- 
partments in all matters whether of small or big value or of simple or 
complicated nature’ must necessarily increase costs and:make the procedure 
dilatory, if not cumbersome. There is, moreover, no clear line of division of 
labour as obtains in the medical profession between general practitioners and 
specialists. There is much duplication of advice and- consultation in the Dual 
System, which’is again in no small measure responsible for the high cost of 
litigation and delay without, conferring substantial benefits in most cases. 

True, under the Dual System the procedural portion is better done. The 


had 
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‘ynaterials are methodically arranged and neatly got up. ‘As regards the in- 


tellectual preparation, however, the single agency system in which the client 
and the advocate work jointly ‘is, in a large number of cases, more convenient, 
There are frequent opportunities for mutual consultations without the imeu- 
bus of piling up fees. Under’the Dual System, there is divided responsibility 
and solicitors look ‘to edunsel for even simple questions. The litigant is again 
more expeditiously and effectively served, where he has one ‘person to look to 
and prepare his case throughout the litigation. It does not suit him as the 
Americans say to be lathered in one shop and shaved in another (the Dual 
System is not in vogue in the U.S.A.) ! ` 
It is, however, argued and the Law Commission seems to have considered the 
question from this standpoint, that the commercial community desires 
the Dual System to continue and is willing to pay for its costs because 
it obtains double service, which yields efficient work. But what does the term 
commercial community signify? It would not surely include the small busi- 
nessman or trader having a capital investment not exceeding Rs. 50,000, for, 
such a litigant cannot afford the luxury of employing two types of lawyers when 


he is required to step into the High Court on its Original Side. The words 


commercial community would thus mean the big businessmen, large commer- 
cial houses, banks, insurance companies, etc. dealing in lakhs of rupees, which 
can easily incur the heavy costs of litigation on the Original Side. Even this 
elass of wealthy litigants would have no reason to complain if the Dual System 
is made optional’ as was done in Madras from about 1886. (It has, however, 
been almost replacefl there by the single agency system of advocates which has 
been working smoothly for more than 70 years and there has been no discordant 
note either from the Bench or the Bar. This shows that the unitary system 
is more’ suited to Indian condifions than the Dual System). 
Commercial litigation is moreover handled under the single agency or uni- 
tary system to the satisfaction of all concerned in cities like Ahmedabad, 
Amritsar, Delhi, Kanpur, Nagpur, not to’ speak of Madras, where too trade 
and commerce flourish. In Ahmedabad, where a new’ High Court ‘has heen 
established, it is not introduced. In Kanpur and Nagpur it was never thought 


‘fit to be adopted. The so-called commercial litigation should not, therefore, be 


made an excuse for maintaining the Dual System compulsorily in disregard of 
the main questions of heavy costs and cumbersome procedure which may per- 
haps be discriminatory as well, Besides the rich commercial community is not 
the only litigating public on the Original Side and commercial causes involving 


_large claims and/or comprising intricate points of law and/or facts'are compara- 


tively smaller to the number of other matters filed in the Bombay High Court 
on the Original Side. ° l 

Iù summary suits, in undefended causes and in simple cases the Dual System 
is ‘at any’ rate a needless luxury and it is hard on litigants to insist upon 
employing two sets of lawyers working in water-tight compartments. It is a 
common experience of all concerned that most of the suits are settled before 
they become ripe for hearing or at the date of hearing. The money, energy 
and time spent in preparing the case could well have been utilised for a better 
purpose. It ‘cannot also be said that this system works at present as suitably 
asin England. There is enormous waste of talent, and nepotism is commòn. 
' The Dual: System further violates the principle of equality of status and 
opportunity in the Bár inasmuch as in other High Courts, the advocates are both 
entitled to act as well as to plead. However, in the Bombay and the Caleutta 
High Courts they are denied the opportunity and privilege to act on*their 
own oxn the Original Side. The main idea of having a common roll is that 
every legal practitioner should have an identical right to practise in all the 
Courts from the highest to the lowest in the country. 

The Bill classifies advocates into senior advocates and advocates; the former 
of them will not be required to give notices of suits, drafting pleadings, pre- 
paring briefs for conducting cases and other spáde work, which will be left 
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to the advocates. The senior advocates, will only appear and plead. It will 
thus ‘be seen that there i is no propriety in retaining the expensive Dual System 
and preserving a separate class of legal practitioners known as solicitors, who 
do the same work which advocates would have to do. 

The ‘Dual System’, as it subsists, on the Original Side of the High Courts of 
Bombay and Calcutta, cannot be compared with the system at present prevail- 
ing-in the Supreme Court of India, wherein the advocate on record can not 
only act, but also plead for his client. For securing the right to ‘act’ in the 
Supreme Court of India, what the advocate on record is required to do is to 
maintain an office within a radius of 10 miles from the Court, employ a 
clerk and pay registration fee of Rs. 25 only and also to undergo a test. There 
are distinct advantages in the Supreme Court practice and procedure. An 
advocate can with ease interchange his position if he so desires. There is no 
water-tight compartment as it is found in the Dual System. If, however, any 
restrictions or safe-guards are necessary to secure payment of costs to the suc- 
cessful’ party to the litigation, rules to that effect may be framed. instead of 
imposing the top heavy Dual System on the litigant public. , 

‘It is really surprising that for the sake of maintaining the said bloated sys- 
tem in only two High Courts in India, the Committee have taken a retrograde 
step of recommending the repeal of the Supreme Court Advocates’ (Practice 
in High Court) Act, 1951, interpreted by the judgment of the Supreme Court 
in Aswini Kumar Ghosh v. Arabinda Bose’, whereby all Supreme Court adv 
cates were permitted to both act and plead on the Original Side of the Bomb As 
and Caleutta High Courts, without being instructed by a solicitor. The Com- 
mittee in doing so have retraced a step backward instead of going forward. 
Is it not taking away a valuable right given to a Supreme Court advocate, 
thus infringing his fundamental right under the Indian Constitution ? 

The Bombay High Court, moreover, in a memorandum sent to the All-India 
Bar Committee in or about the year 1952, have, inter alia, made the following 
observations regarding the Dual System :— 

“Their Lordships, however, feel that there may be instances even now where 
costliness of the: system may cause injustice and may prevent a litigant from bringing 
his just cause to this Court. In view of this, their Lordships feel that it would perhaps 
be desirable to make the system optional rather than compelling every litigant to come 
in this Court on. its` Original Side through the agency of a Solicitor and a Counsel. 
In the opinion of their Lordships it should be left to them to determine when the system 
should be changed from a compulsory one to an optional one.” (Italics mine). (Report 
of All-India Bar Committee at para. 80, p. 32.) 

Thus the Bombay High Court, presided over by the Hon’ble Mr. M. C. 
Chagla, the then Chief: Justice, a strong champion of the Dual System, even 
felt about eight years back that it would perhaps be desirable to make the system 
optional. The only question they left to be determined was ‘when’. The com- 
pulsory enforcement of the Dual System for ever or for any indefinite period 
cannot, therefore,.be justified on any ground. : There is certainly nothing sacred, 
inviolable ` Or indispensable about the Dual System. 

Since then some ‘significant changes have taken place in the procedure and 
practice on the . Original Side of the Bombay High Court. Supreme Court 
advocates have: been given: the privilege to practise without the intervention 
of the solicitor (vide judgment of Supreme Court in Aswint Kumar’s case). 
Writ. petitions to enforce fundamental rights are allowed to be filed and pro- 
secuted at the choice of the litigant ‘directly through an advocate. Land 
Requisition, Estate Duty, Sales Tax as well as Income Tax References, how- 
ever big, important or complicated they may be and in which the rich litigants 
and commercial interests are largely concerned, can now be brought before 
the Court on, the Original Side without having recourse to the Dual System and 
since PEREnATY 1960 advocates are permitted to appear in insolvency matters 
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for the creditor as well. These happy changes have really enured to the benefit 
of the litigants who prefer to come to the Bombay High Court on the Original 
Side through the unitary system in increasing numbers. Under the circum- 
stances, it is not understood why this optional system is not extended to all other 
proceedings on the Original Side as well. The time has surely come to do so. 

Although the Committee have left the question of the ‘‘Dual System”? to the 
High Courts of Bombay and Calcutta, they have strongly disapproved and 
recommended the abolition of what they have termed as a very undesirable 
practice found in certain High Courts of members of the Bar forming them- 
selves into different groups with separate associations and exclusive rooms in 
High Court buildings. 

It is known that this exclusiveness had its origin in the policy of racial 
segregation or discrimination adopted by the ruling British race, when the 
Dual System was first introduced in the then Supreme Court at Calcutta under 
nthe aegis of the East India Company since the year 1776, on the same pattern 
as it then existed in Britain, for the convenience of the white people. This 
Dual System got firmly imbedded in the three presidency-towns of Bombay, 
Madras and Calcutta, when Chartered High Courts were established in those 
towns in or about the year 1862. Even then the Original Sides of those High 
Courts remained the sole preserve of the Solicitors and Barristers of British 
origin. Indian vakils and mukhtyars were restricted in their practice on the 
Appellate Side of those High Courts and in mofussil Courts only. Gradually, 
however, the monopoly of the Barristers and Solicitors of British origin to 
practise on the Original Side of the said High Courts disintegrated and Indian 
Solicitors as also Indian Barristers and Advocates (O.8.) were permitted to 
practise there. Although the racial discrimination in the Bar gradually dis- 
appeared as time passed on, the invidious distinction and segregation between 
the Original Side Bar and the Appellate Side vakils continued and they remain- 
ed divided into two distinct groups as before. In this connection the Law 
dames has observed in their Report of 1958, Vol. I, at page 560 as 
follows :— 

“This division into groups seems to owe its origin to the division between advo- 
eates and vakils which prevailed in the Calcutta and some other Bars. The advocates 
who mainly practised on the Original Side were members of the English Bar—bath 
Englishmen and Indians—and they formed themselves into Bar Associations or Bar Li- 
brary Clubs and segregated themselves from vakils, who had their own ‘associations. 
“These associations were probably started by members of the English Bar, who for a consi- 
derable number of years had made the Original Sides of the High Court their exclusive 
preserve. Indeed it was for a considerable time believed by the litigating public that 
the Barristers who formed those associations were a type of lawyers superior to the 
vakils who had Indian qualifications”. 

This odious distinction. between the two Bars in the Bombay and Caleutta High 
Courts was again nurtured when the Dual System was given a further lease of 
life, and reservation of seats for Barristers and Advocates (O.S.) on the respec- 
tive Bar Councils was provided in the Indian Bar Councils Act, 1926, in teeth 
of opposition from rationalist opinion in the country (vide Legislative As- 
sembly debates on the Indian Bar Councils’ Act, 1926, August & September 
1926). The Dual System and differentiation between the two Bars thus goa 
hand in hand. In Bombay the Bar, the Appellate Side and Original Side, were 
unified since November 1949 and the reservation of seats on the Bar Council has 
been rightly abolished by their Lordships of the Bombay High Court. Al ad- 
vocates are now on the same footing of equality and there is hardly any advo- 
cate who confines himself to practise on the Original Side only. Still the 
Bombay High Court Bar remains largely separated into two distinct groups, 
represented. by the Advocates’ Association of Western India (Appellate Side) 
and the Bombay Bar Association (Original Side). The latter Association, it 
seems, still discriminates between an advocate and an advocate in the matter 
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of admission as members. In Calcutta, where the Dual System is rigid, the Bar 
Library Club has still the audacity to preserve its isolation by denying its 
membership to the non-Barrister Indian Advocates, however, qualified they 
may be. 

Jt will not be out of place to quote here the observations of the Law Commis- 
sion made in their Report of 1958, Vol. I, at p. 561:— 

“We are living under a Constitution which enjoins equality ` before the Law. The 
Bar, throughout, it is hoped, is about to attain its ideal of unification. The profession 
when united can rise to even greater heights of distinction and service. It is certainly 
anomalous that in these circumstances the Bar should still remain split into different 
groups. Bar Associations should in our view be constituted for a Court or a group of 
Courts only and the membership of such Bar Associations should be open to all the 
advocates practising in such Court or group of Courts, and all the members of the Bar 
practising in a Court should be able to enjoy equally the privileges and amenities of 
those Associations”. (Halics mine.) 

In High Courts, where the Dual System does not exist this evil practice of ex- 
clusiveness is hardly to be found. Here again, the Joint Select Committee 
have merely expressed a hope that ‘‘the authorities concerned would take early 
steps to put an end to it’’. If the matter is, however, left to the discretion of 
the associations concerned or the respective High Courts, it will remain hang- 
ing indefinitely. Shri S. C. Gupta, one of the Hon’ble members of the Com- 
mittee has, therefore, rightly suggested that legislative intervention seems neces- 
sary for its removal as well. 

In conclusion, one may state that the Bill.as it has emerged from the fire of 
the Select Committee’s deliberations has shown a progressive trend particular- 
ly in one respect viz., making the Bar autonomous. The retention of the Dual 
System in this progressive piece of legislation is, however, like a blot on a nicely 
drawn picture. Another serious lacunae in the Bill is leaving the levy of stamp 
duty or-its abolition at the time of granting Sanad to an advocate to the 
. mercy of the State Governments. Both these lacunae militiate against the idea 
of unification of the Bar as explained above. 

It may be pointed out lastly, that the opportunity to legislate for the legal 
profession is seldom offered to the Parliament. The proposed Bill is intro- 
duced after about 35 years when the existing Bar Councils’ Act of 1926 came 
into force and after more than 10 years of attainment of Independence. Simi- 
lar opportunity may not come for several years in future. One, therefore 
trusts that the Hon’ble members of the Parliament will carefully examine 
every issue when the Bill is placed before them. for consideration with a view 
to make the All India Bar completely unified and the administration of justice 
uniform throughout India. 


NEGLIGENCE IS NOT A CRIME.’ 


Warme the definition of crime, like every other definition of legal concepts, 
has led to several controversies, it must be admitted that there is unanimity of 
opinion that it has two elements, the mind and the act. The act must be actus 
reus, such act’ as the law seeks to prevent, and the act must be done with a 
eertain state of mind, mens rea or guilty mind. The act does not, by itself, 
constitute a cerime: actus non facit reum, nisi mens sit rea ( the intent and aet 
must both.coneur to constitute the crime). In other words, in order to involve 
a person in criminal liability his act must be the result or the product of his 
mens rea?. 

But the mind itself is conditioned by two factors: the desire and foresight. 
and either of them is sufficient to constitute mens rea. While desire goes to form 

*By H. Suresh, M.A., LL. M., Advocate. 2 Here, we are not concerned with offen- 


1 ‘Act includes omission also. Sees. 32, ces of absolute liability. 
Indian Penal Code. 
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intention, foresight imputes a presumption of knowledge. A man cannot in- 
tend to do a thing unless he desires to do it. And in doing the thing he might 
have foreseen the probable consequences of his conduct. But there might be 
such acts which he might have foreseen, yet not desired them to occur. And 
having foreseen the futuré unlawful event, if he persists in his conduct, he 
knowingly takes the risk of bringing about such a result. This state of mind 
is sometimes called ‘‘recklessness’’ or ‘‘rashness’’, Thus if a motorist while 
pressing the accelerator of his car foresees the probable consequence of his 
ear colliding with a pedestrian,-.and still drives in the same manner and thereby 
hits the pedestrian, he is said to be guilty of a rash or a reckless act. The: 
resulting act also shows that he was indifferent in his mind to the obvious risk 
he had foreseen. This attitude of mental indifference is that which makes reck- 
jessness complete. 

But this state of mind is sometimes indicated by the word ‘‘negligence’’. 
Very often ‘negligence’ is distinguished from ‘recklessness’ by referring to the 
former as ‘‘inadvertent negligence’’ and the latter as ‘‘advertent negligence’’. 
While the first is clearly tautological, the latter is .a plain contradiction in 
terms. «But by distinguishing the two in this manner, if it is sought to mean 
that in the case of ‘recklessness’ a person adverts to the probable consequences 
of his act, while in the case of ‘‘negligence’’ his attention was not drawn (in- 
advertence) to the probable result, the distinction has some value. In other 
words in the case of negligence there is neither foresight of consequences, nor 
the attitude of mental indifference, for the latter is the sequitur of the former. 
Negligence is simply thoughtlessness. It is inadvertence in the sense that there: 
is always an absence of ‘‘attention’’ and, therefore, cannot be a crime. 

But unfortunately the matter is not so simple. Sir John Salmond is partly 
responsible for adding to this confusion in thinking. He says: 

“,..The mens rea may assume one or other of two distinct forms, namely, wrongful’ 
intention or culpable negligence. The offender may either have done the wrongful act 
on purpose, or he may have done it carelessly, and in each case the mental attitude of 
the doer is such as to make punishment effective.” 

What is done carelessly is explained by him as that which is done with ‘‘want 
of sufficient care devoted to the avoidance of it’’+ Later he says: ‘‘Negligence 
is culpable carelessness’*®. This is further elucidated: 


“The careless person is a person who does not care. The essence of negligence is 
not inadvertance but. indifference. Indifference is exceedingly apt to produce thought- 
lessness or inadvertence; but it is not the same thing and may exist without it, as we 
have seen from the example already given”! 
The example referred to by him is that if a person drives furiously down a 
crowded street he may be fully conscious of the serious risk to which he exposes 
other persons. When he consciously exposes another to the risk of wrongful 
harm, but without any wish to harm that person, and harm actually ensues, it 
is inflicted not wilfully, since it was not desired, not inadvertently since it 
was foreseen as possible or even probable, but nevertheless negligently. In 
other words, if I consciously undertake the risk, I have the foresight; and after: 
foresight of the probable consequences, if I persist in my conduct, it shows 
that I am mentally indifferent. So far his analysis of negligence does not go 
one step beyond the description of ‘‘recklessness’’ as defined by us above. 
He says: 

“The negligent wrongdoer is careless...and does the act notwithstanding the risk 
(ie. foresight) that they may ensure...the negligent wrongdoer is liable because he 
does not sufficiently desire to avoid it” (i.e. mental attitude of indifference). z 


> 3 Jurisprudence by Sir Jobn Salmond, instead of qualifying ‘negligence’ is qualifying 
8th Ed. pp. 390-1. Look at word ‘culpable’ ‘carelessness’. An adjective is used io qualify 


before the word negligence. the noun. But how does it help to change the- 
4 ibid, p. 391:’ Note the added adjective meaning of a noun? 
‘sufficient’ qualifying ‘care’. 6 bid, p. 409. 


5 id, p. 408: Here the adjective ‘culpable’ 7 wid, p. 410. ° 
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In this form, negligence should be.rightly treated as a ‘Sonn of mens rea (for 
this is “recklessness” as, defined by us). This he himselfrtefms as wilful negli- 
gence or recklessness. 

But here he introduces another kind of negligence, which he terms as in- 
advertent negligence. a less 

“In the former the harm done is foreseen as possible ‘or probable, but it is not 
willed. In the latter it is neither foreseen nor willed. In each case carelessness, that 
is to say, indifference as to consequences is present; but in the. former case this indiffer- 
ence does not, while in the latter it does prevent these consequences being foreseen.” 

How can thére be“indifference if I am not aware of the probable consequen- 
ces? Carelessness is always with regard to a particular consequence which I 
have foreseen or willed. My'attention must be drawn to a probable consequence 
of my conduct. But I persist; I do not care; I am indifferent to the conse- 
quences. If I am not aware of the consequences, the question of my duty to 
exercise care does not arise. I may fail to reach a certain objective standard. 
But that does not mean that I am mentally indifferent as to consequences. 

Sir John Salmond himself knew this distinction between recklessness and 
negligence. But when he tried to include mental indifference as an ingredient 
of the latter he was unconsciously glossing’ over Into confusion.® 

His theory is sometimes referred to as the subjective theory of negligence. 
It is subjective inasmuch as it refers to recklessness only. The rest of his 
analysis has nothing subjective at all. This will be more clear when he deals 
with the degree of carelessness and the standard of care the law actually has 
to adopt. 

“The degree of carelessness” he says, “varies directly with the risk to which other 
persons are exposed by the act in question. The risk depends, in its turn, on two things: 
first, the magnitude of the threatened evil, and, second, the probability of it.’ 

All these are objective factors which occur as a result of a failure to reach a 
certain objective standard of care. And what is the standard of care? It is 
the ‘‘amount of care which is reasonable in the circumstances of the particular 
case. 211 This is very commonly expressed by reference to the conduct of a 

‘‘yeasonable man’’ or of an ‘‘ordinary prudent man’’ meaning thereby reason- 
ably prudent man. 

Does this analysis fit in with his earlier discussion of negligence? If negli- 
gence is carelessness as to consequences. in what way the magnitude of the 
threatened evil is relevant? . Further, how does the question of standard .of 
care arise in the case of carelessness or indifference? Apart from the proposi- 
tion that the test of reasonable. man itself is a myth, can there be any objective 
test in a subjective matter ? In other words is it possible or is it necessary to 
measure mens rea? 

A. careful analysis will; on show: that Salmond was E A dealing 
with a subject which was ‘not the premises of his earlier analysis. He was, in 
fact, considering a different subject—negligence, as an objective factor. The 
moment negligence is taken to mean a breach of the duty of taking care the 
measuring tape of an objective standard finds its application easily. But this 
is not an objective theory of ‘negligence. It is'just-a theory of negligence as 
distinguished from’ a theory of recklessness. While the former is objective, the 
latter is subjective. But the two' are different. 

But sometimes the two are reconciled by a synthetic approach and it is said 
that negligence is the faulty act of the lethargic mind. If lethargic mind means 
the negative mind it does not say anything new. But assuming it refers to a 
towards: the consequences is One of culpable 


indifference.) ibid, p. 411. Note the word 
‘culpable’ now used before indifference and 
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8 Jurisprudence, by Sir John . Salmond, 
8th odn., p. 411; 


"For example: | He says that in some 
cases “negligence is wilful. ...He is not merely 
negligent, but consciously, “wilfully & inten- 
tionally negligent. It is intentional with 
respect to the fact that his mental attitude 


‘alsd the other adjéctives before’ the word 


‘negligent.’ 
10 ibid, p. 414. 
' ‘Il ibid, p. 415.' + ‘ 
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particular state of mind it does not answer the question: ‘is the lethargic mind 
the guilty mind?’ However, if the answer is in the affirmative it would be tanta- 
mount to abolishing the distinction between recklessness and negligence, for, 
it would in effect be punishing both foresight, and lack of foresight, ‘attention’ 
and ‘absence of attention’. The proposition would even go so far as to make 
every harmful consequence of every conduct, an offence. From this to the 
presumption that a man has intended the natural consequences of his acts, is 
but one step. But these rules, as we know, are antithetic to the very basic 
notions of criminal jurisprudence. 


In other words the difference between rashness or recklessness and neghgence 
is fundamental. It is the difference between advertence and inadvertence; 
attention and absence of attention. While the former is punishable the latter 
is not, for, in the latter the mind is not involved, in the act at all. But it 
may be still argued that the mind itself should ultimately be held responsible 
for causing absence of attention or inattention and in any case for not avoid- 
ing such a tendency to inattention. 


Here we are in the realm of psychology. Let us start with an illustration. ` 
Suppose a person is driving a motor-vehicle; he feels drowsy; he does not 
stop; and he hits a pedestrian. The Courts are inclined to hold that he is 
guilty inasmuch as he did not stop driving just at the outset of drowsiness.1@ 
The question is: could he have done so? 


On an analysis of the concept of ‘attention’ we find that it has come from 
the original Latin, word ‘‘ad-tendo’’ meaning, await, expect; the condition of 
being ‘‘stretched’’ or ‘‘tense’’, So, when this tendency to await or to expect 
is absent in a negligent act, how can one insist to await or to expect 
the consequence of the act? In an act of attention this tendency can be de- 
tected in the form of a ‘‘conscious attitude’’, in the sense of conscious partici- 
pation of mind, but not so in an act of imattention. As volition (meaning 
conscious willing, in psychology) is absent in inattention, no conscious attitude 
is present. 


But still the question is: Why should one’s attention be absent at times? 
And secondly should the mind be held responsible for causmg inattention? 
There are several theories in psychology to prove the fact that attention fluctu- 
ates. Similarly it is a common fallacy to consider that mind as equated with 
consciousness is always present in any activity. This is similar to the fallacy, 
that an opened eye, organically perfect, sees continuously, as long as it is wide 
open. The eye, when open, takes photographs of what it sees, and a fresh 
photograph is taken once in every 1/6 of a second. Intermediary between two 
sensations there is a gap of insensibility, which, being too narrow and momen- 
tary, is difficult to be measured. So also, consciousness often sinks below a 
certain limit which is then experienced as an absence of attention on the part 
of the individual. 


Sometimes at the time of diminution of consciousness, as in the ease of 
drowsiness, the unconscious commands the scene. But then, a study of psy- 
chology will tell us that the individual is not able to control the unconscious, 
as it requires a conscious volition. As consciousness is least present then, the 
individual yields to the situation. To revert to our example if the driver is 
expected to stop being drowsy just when he feels that he is about to be drowsy, 
he will not be able to do so; because at that moment, he is the least conscious 
of his impending drowsiness and sleep; and without the presence of conscious- 
ness which is fast receding into the background, he cannot exercise his volition 
(or will) which requires the full impulse of consciousness to be effective. A 
parallel illustration is asking the dreamer when he later recalls his nightmare 
that he ought to have prevented the dream at its onset itself. As a matter of 


12 Kay v. Butterworth, (1945) 61T.L.R. 452. Per Lord Goddard C.J.: “If a driver finds « 


Ref. also Hill v. Baxter, [1958] 1 Q.B. 277. that he ia getting sleepy he must gtop” (p. 282). 
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fact the modern psychoanalytic doctrines have conclusively proved that man 
has little control on his unconscious, and an act of the unconscious cannot be 
modified by consciousness. . a 

If this conclusion is accepted we will find several: ‘instances of human con- 
‘duct in which there is no participation of the mind of the individual. In our 
illustration the driver could not really be said to be driving at all. It may be 
blameworthy if it results in harm upon another and in such a case the author 
of such a conduct may be held to be under a legal obligation to make repara- 
tion for it to the victim of the injury, who may sue him in tort for damages. 
‘But it is certainly not a crime, as the mind is in no way guilty of causing such 
‘a negligent act. 1% A 

This conclusion will find further justification when we find that none of the 
-theories of punishment will be applicable to an act of negligence. The retribu- 
tive object is obviously not applicable as punishment is no recompense for 
an act of negligence. The ‘deterrent theory is open to many objections, for, 
punishment or threat of punishment will not prevent the occurrence of a negli- 
gent behaviour. Deprivation of liberty is no cure for the inattentive mind. 
Because of a deterrent punishment if one expects that one would withhold 
“the eruption of the unconscious and diminution of consciousness’’—that 
‘too at the steering wheel of the car, in our illustration—that would be stretch- 
ing one’s imagination too far. With the best of intentions and attention, we 
‘are all prone to commit some act of negligence sometimes in our lives. 


Assuming that some kind of restriction is necessary it, should be directed 
firstly towards the exclusion of a person from the activity In which he has not 
‘the required capacity and secondly towards minimising the harmful conse- 
quences of a negligent act. The law, in fact, has made several rules, such as, 
‘requirement and suspension of licence, imposing a speed limit, requirement of 
-observing signals ete., the breach of which has been made punishable. These 
are statutory offences in which the element of mlens rea is not relevant, and the 
‘offender can be punished without any inquiry into negligence. 


If the foregoing analysis is correct, the Indian Penal Code needs to be amend- 
ed. Sections 279, 280, 284-289, 804A, and 836-338 are the twelve sections in 
which negligence is sought to be punished. In almost all of them no distine- 
tion has been made between ‘rash or negligent’ act, and in practice rashness 
and negligence have been taken to mean one and the same thing. While the 
majority of the judgments can be considered rightly under ‘rashness’, the 
only justification for making ‘negligence’ a crime seems to be the added ad- 
jective, ‘‘criminal’’ before the word ‘‘negligenee’’. The norm has varied from 
‘time to time, such as ‘‘the neglect of the civie duty of cireumspection’’, ‘‘want 
of reasonable caution’’, ‘‘want of due regard for human life” ete., but all of 
‘them have one common denominator being objective standards they do not 
seek to probe into the mind of the offender. Yet negligence is regarded as a 
erime! Whatever may be the justification at the time the Indian Penal Code 
‘was drafted, for making negligence an offence, the current psychological theo- 
‘ries have exploded the mystic sanctity of the same. While rashness requires 
‘to be defined as mentioned above, negligence needs to be deleted from the Code. 


. 13 Rf. Negligence in. Law by Thomas: (p. 7). Such a definition has two merits: (i) 
Beven: He accepts the definition given by ‘It avoids the query as to how the default 
“Willeg J as the best one: “Negligence is the arises. (ii) It stresses the circumstances and 
‘absence of- care according to circumstances” not the act as such. 
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GLEANINGS. 


BANK DRAFT: CONVERSION 


Tas principle that the purchaser of a chattle takes it, as a general rule, sub- 
ject to what may turn out to be defects of title has no application to a case of 
misappropriation of funds by an agent and their subsequent application for his 
own purposes. This principle is well illustrated by the unfortunate case of 
Commercial Banking Company of Sydney, Lid. v. Mann, decided by the Privy 
Council on October 6 (The Times, October 7, p. 17). M. and R. practised in 
partnership as solicitors in Sydney. In the name of the partnership they main- 
tained a trust account with the A.N.Z. bank, and under the partnership agree- 
ment all the assets of the partnership, including all the money to the credit 
of any bank account in the partnership’s name were M.’s property, but R. was. 
entitled to the income of the partnership. M. had given the bank authority 
- go that R. could draw on the account, and R., in purported exercise of that 
authority, drew a number of cheques on the account in favour of “H. Ward’’ 
or bearer. In each case an application on a prescribed form for a bank 
eheque—similar to a ‘‘bank draft’’ as known in this country—in: favour of 
H. Ward for the amount of the cheque was completed and signed on behalf 
of the partnership, and the bank debited the trust account and issued a corres- 
ponding bank cheque in the form of “H. Ward or bearer”. Hach of those 
cheques was taken by Ward to the appellant bank, where he had an account, 
and was cashed over the counter; in due course each of the cheques was paid 
by the A.N.Z. bank to the appellant bank against delivery. Ward was not 
a client of the partnership, and R., whose conduct was fraudulent throughout, 
concealed the fraud by fictitious entries in the partnership books. M., the res- 
pondent, sought to recover from the appellant bank the amount involved, om 
each of two counts, the first that the appellant bank had received the sum to 
his use, the second that the bank had converted the bank cheques, his property. 
In order to maintain the claim in conversion, M. had to establish that the 
cheques were his property, and for that purpose he relied on the proposition 
that R., in the capacity of his partner, was able to draw on the trust account 
and so to obtain from the bank the cheques (in legal significance, promissory 
notes made and issued by the bank); therefore the cheques were the property 
of the partnership and belonged to M., and R. could not give a better title to 
a third party than he himself had. The Privy Council rejected that contentio 
since a decision that M. acquired a property in the bank cheques would be in 
direct conflict with Union Bank of Australia v. McClintock ({1922] 1 A.C. 
240). R., by means of unauthorised cheques, had misappropriated moneys in 
the trust account and had used them to acquire bank cheques from the A.N.Z. 
bank which bound that bank to pay Ward or bearer out of its own money the 
amount specified in the cheques, and there was no case in which property so 
acquired had been held to belong automatically to the party defranded.—L.J. 


NUISANCE: UNLIGHTED Motor VEHICLE 


In Parish v. Judd (Law Journal, Vol. cx. page 700), Eomund Davies, J., 
_ decided that the presence on a road at night of a wholly unlit vehicle in a dark 

place, where there was no street lighting, was prima facie evidence of negligence 
by the person responsible for the vehicle (Crofts v. Waterhouse (1825) 3 Bing. 
319, applied). 

The lighting system of the denfendant’s car having failed completely, through 
no fault of the defendant, his car was being towed along the Epping-Harlow 
Road by a lorry on a dark night in March. In the course of towing the ear 
to make sure that.the defendant was all right, the lorry had stopped at a point 
on the road near to a street lamp. When the lorry had stopped the defendant’s 
car was positioned about six yards from the lamp and was close tq the kerb 
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behind the lorry. There were no ‘lights at all on ‘the ear. although there were 
three reflectors at the-rear of the car. Both the defendant and the lorry driver 
said that the car was visible from a distance of one hundred yards. Owing 
to negligent driving the car in which the plaintiff was a passenger ran into 
the rear of the defendant’s. stationary car and the plaintiff was injured. In 
an action for damages the plaintiff alledged that by having his car stationary 
on the highway in darkness and without rear lights tie defendant was guilty 
of nuisance and negligence. . ; 


' It-was held that (i) to constitute a nuisance it was necessary to show not 
merely that an unlighted vehicle was found at night on the road but that the 
-vehicle was a dangerous obstruction and on the facts the defendant’s car was 
not a dangerous obstruction since it was sufficiently illuminated (Maitland v. 
R. T. & J. Raisbeck & Hewitt, Lid. [1944] 2 All E. R. 272, applied), and (i) 
the presumption of negligence arising from, the presence of ‘the defendant’s car 
unlit on the road at night was rebutted (a) as regards place, because the car 
-was in a place where the lamp afforded’ ample warning to any driver keeping 
.a proper look-out, and (b) as regards maintenance, , because on the evidence 
the defendant had taken the car which a reasonably prudent owner could be 
expected to take; accordingly the plaintiff’s action failed—J.J. 


” 


l MAKING THE CARELESS DRIVER PAY 


‘In awarding damages for personal injuries to a pedestrain who had been 
knocked down by the defendant’s motor car, Hilbery, J., is reported as having 
said recently that ‘‘under our curious system I am unable to make him [the de- 
fendant] pay any part of the damages himself”. Many of us have been won- 
dering from time to time why our system should be ‘so ‘‘curious’’ as to allow 
the careless driver to escape all financial responsibility in cases which involve 
personal i injury to others when in eases where only damage to property occurs 
all Insurance companies offer financial incentives to careful drivers by premium 
reductions: It is, therefore, to be welcomed that attention has now been drawn 
from the High Court Bench to this- anomalous state ‘of affairs, and it may be 
hoped that with such powerful support- something may eventually be done to 
deal with this important problem. There should ‘be no difficulty in making 
a statutory provision to the effect that an unsuccessful. defendant against whom 
damages have been awarded shall pay such, contribution towards the damages 
payable by the msurer as his means permit and as the Court may determine at 
the conclusion, of the proceedings. In.order to assess a defendant’s means it 
-ould be provided that. discovery ‘should include an affidavit of means to be 
-sworn by the defendant and to be placed“in a sealed envelop which will be open 
‘to inspection only at the conclusion of the proceedings and on condition that 
judgment has been given for the plaintiff. The affidavit of means would then 
be inspected by the. Judge and disclosed to Counsel in order that the defendant 
may be subjected to eross-examination if so desired. Discretion could be vested 
in the Judge to.make such order against the defendant personally as he may 
think fit,’ either by way of a lump sum payment or. by instalments. Alter- 
natively, the affidavit of means might be dispensed ‘with and the defendant 
questioned as to his means after the conclusion ‘of the proceedings in much the 
same way as a legally aided plaintiff may now be questioned in certain cases 
where judgment has been given against him. It may be objected that to give 
these additional powers to the Court would result in more litigation and fewer 
-gettlements because insurers might feel that in cases where they can recoup 
themselves from a wealthy insurer the risk of incurring the expense of, a hear- 
ing ‘would be outweighed by the prospect of a sizeable contribution from the 
insured. This is ‘certainly ‘a matter’ of some complexity which would require 
. careful ‘thought. On the other hand, the paramount consideration must be 
the safety of the public, and it is believed that the prospect of personal financial 
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sacrifice would deter just those motorists who show the the least consideration for 
other road users.—L.d. 





Mixep Erocus 


ANGRY or earnest young men have already taken to adjuring us to ‘live in 
the nineteen-sixties,’’ to adjust all our hopes and habits to thoughts of nuclear 
fission and electronic computers and space-ships and interstellar travel and to 
abandon all other thoughts but these. But human life is not like that. Time 
is not a magic lantern show in which you change the picture on the screen with 
a sharp click and put the slide before back in the box. Each age is a composite 
picture of the centuries that have gone before. This very year I saw a, stage- 
coach in the Strand, complete with guard and horn, and only yesterday in 
Sussex I was in a shop which not so long ago one would have called an iron- 
monger’s but, judging by the utensils displayed, should now be called a plastic- 
monger’s, and the owner was congratulating himself on his good fortune in 
having just acquired from a traveller a dozen brand-new horse brasses. There’s 
life in the old horse still, but, all the same, I always find the mounted police 
something of an enigma. No doubt en masse this sombre civie cavalry fulfils 
in times of civil commotion the function formerly fulfilled on the battlefield by 
their military counterparts; in the words of the Victorian subaltern, ‘‘they 
give tone to what would otherwise be a mere vulgar brawl.’’ The mounted 
police no doubt bring out the better feelings of any rioting British crowd by 
recalling their love’of animal and conjuring up memories of happy days on 
Epsom Downs. On a job like that the horse has the internal combustion engine 
beaten every time, psychologically. 

But what of the solitary mounted policeman whom one encounters not in- 
frequently in the most incongruously traffic-jammed streets? What trouble 
is he looking for? High in the saddle he can perhaps detect suspected bad 
character lurking on the top decks of crowded buses where no pedestrain con- 
stable could recognise them. Without a search warrant he can observe illegal 
activities through first floor windows more easily than detectives disguised as 
window-cleaners. In the neighbourhood of Regent’s Park he would be better 
equipped than, say, a motor-cycle policeman to detect and pursue an animal 
escaping from the Zoo. Perhaps in the recent case of the elephant which made 
law by being parked beside one of the new parking-meters it would have been 
fitting that a mounted policeman should have dealt with the matter. But I have 
never actually seen one of these solitary cavaliers in action. 

A: recent prosecution at the Lambeth magistrate’s court, however, demon- 
strates just the sort of case in which a mounted policeman’s intervention is 
artistically precisely right, admirably appropriate. He arrested a bearded 
labourer on a charge of riding his bicycle in the wrong direction in a restricted 
street. The newspaper report does not specify what was the character of the 
bicycle, but one would like to believe that it was a ‘‘penny-farthing’’ or at 
least an old slid-tyred ‘‘bone-shaker.’’ This would not only make the episode 
of the arrest more vividly picturesque as a period piece. It would also fit in 
more appropriately with the defence put forward by the accused. «‘‘Under 
the Magna Carta,’’ he said, ‘‘there is no such thing as a restricted street.’’ 
What a light’ of other days breaks on the mind to hear Magna Carta invoked 
once more by a British Citizen. All through Queen Victoria’s reign the proud 
free Briton wielded it like a club, a knockdown argument against the encroach- 
ment of any tyranny. But between ‘‘the New Despotism’’ of bureauéracy 
and ‘‘the Welfare State’’ it was been long forgotten. And now all of a sudden 
out it comes again. Even the idea of a ‘‘penny-farthing’’ bicycle seems ab- ° 
surdly modern in such a contexte The defendant, bearded as a peasant of 
King John’s time, must have seen the mounted constable bearing down on. him 
as if he were a member of the tyrant king’s feudal cavalry. ‘‘ You have no 
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right to deal with me,’’ he told the magistrate. ‘‘I have the right to be tried 
by a judge and jury. Under the rights of Magna Carta a man is entitled to 
free speech and free access to every highway.” , The case has moral: Don’t be 
afraid a ya Magna. Carta. The charges against the defendant were dis- 
missed.—S.J. , 


A GRAVE MISFORTUNE 


Cases in which the courts are called upon to determine the extent of the 
_ responsibility which lies on school authorities to protect their pupils against 

injury resulting from the action of fellow pupils are not uncommon. Nor 
are the general principles applicable to such eases in doubt. The difficulty 
is to apply them to the facts. Instances in which the question has been deter- 
mined are correspondingly of assistance to practitioners confronted with this 
problem. Harris v. Guest (The Times, 25th October) is a recent case of this 
kind. The plaintiff, suing by his father, sustained severe injuries to his right 
eye when, at the age of 16, he was injured during an unsupervised period at 
school by a fellow pupil discharging an air pistol in the course of a fight in 
which the plaintiff had taken no part. Atkinson, J., found that it would be 
laying all too onerous a duty on the school authorities to require them con- 
stantly to supervise a class of 20 boys and girls aged about 16, who were as 
responsible as any in the school and including in their number two prefects. Nor 
was his lordship satisfied that pellet marks on the duster, ‘blackboard and walls 
of the classroom were such that a master must have notictd them, although, 
if he had, he would have been put on inquiry. 


The allegation which raised the most difficult problem in the ease was that 
to the effect that a master had on a.previous occasion picked up pellets dis- 
eharged by an air gun and had thrown them away. .That, his lordship said, 
was a point on which two views were possible; but, although | some such incident 
undoubtedly had occurred, it was too slender. a matter on which to build an 
allegation of negligence. Moreover, the class had been warned by the head- 
master at the beginning of the term and it. was quite certain that the class 
knew that if one of them was found firing an air pistol he would have been 
expelled or visited with corporal punishment. The warning was of a general 
nature, but it was not clear that.a more severe warning would have prevented 
the accident. His lordship deseribed the incident as,a grave misfortune but 
a a could not be visited’ upon the defendant governors and managers. 


. Roap Trarric: Drink AND THE DRIVER 


Tat the drunken motorist is a menace to himself and other road-users and 
should be severely punished goes without saying. This, however, renders it 
all the more important that fallacious tests should not be employed in making 
the distinction between those who are not fit to drive and those who are, 
notwithstanding moderate potations. Dr. Franklin Bicknell has recently writ- 
ten an informative pamphlet on the subject—Alcohol and the Motorist, obtain- 
able from Messrs. Watney and Powell, 7, Buckingham Gate, S.W.1—and it is 
much to be hoped that it will find its way into the hands of legislators before 
any change in the law is sanctioned. Dr. Bicknell makes an exhaustive in- 
vestigation into the problem from'the medical standpoint, which is not suit- 
able for reproduction here.. From the legal standpoint, however, his conclu- 
Sions are important and should be briefly indicated. He draws attention to 
the misleading character of tests of sobriety founded on alcoholic content in 
blood or breath when considered in isolation, and urges that any legislation must 
be grossly unfair and of little value if based on the idea that at a certain level . 
of alcohol jn the blood all motorists drive dangerously. If such a level were 
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adopted ‘it would either have to be so high that the ordinary clinical examina- 
tion used at present would show drunkenness or so low that many drivers 
would be punished when their driving ability was not impaired. Moreover, 
drivers could be exonerated by a low blood alcohol level when in fact they 
were dangerously drunk because they had taken, as well as a small amount of 
alcohol, drugs, such as tranquillisers. ` — 


The writer points out that at present juries have not only the level of alcohol ` 
in the blood as evidence but also details about the accident and about the 
clinical evidence of drunkenness. In arriving at their conclusions from all 
these lines of evidence they place the alcoholic tests in their right perspective ; 
and that they often reach conclusions which appear contrary to those to be 
inferred from blood alcohol levels is due to the fact that they realise that often 
these levels do not mean that-a man is driving badly from drink. In other 
words; they sometimes disregard alcoholic levels because they are. contradicted 
by the other evidence. Dr. Bicknell urges, in effect, that to regard a single 
ehemical test as of more importance than the combined wisdom and common 
sense of judge, counsel and juries would be folly. All that is needed, he says, 
is that the law'as it now stands should be effectively enforced.—L.T. 


OLIVER v. ASHMAN 


The infant plaintiff, a boy aged 20 months, sustained in February, 1958, 
severe injuries inea road accident for which the defendants admitted lability. 
These injuries damaged his brain and, as a result, he became mentally defective, 
unable to talk or to understand what was said to him. He did not, apparently, 
have sustained feeling, and so did not have prolonged pain and suffering in 
‘consequence of the accident. The medical evidence was that a slight improve- 
ment in his condition might occur and that education of a very limited character 
might be possible, but that for the rest of his life he would require constant 
care and attention. For some three or four years his parents might have to 
employ a nanny to look after him. Although the infant plaintiff might go 
into a private institution in the first instance, in a few years’ time he would 
probably have to go into a state institution for mental defectives. He would 
never be able to earn his living. His expectation of life was now a good deal 
less than normal. He had a younger brother who was normal and who would 
‘progress in advance of: him. The father of the infant plaintiff was an exe- 
cutive earning £1,250 a year. The damages of the infant plaintiff were 
assessed at £11,000. 


Heid—In assessing the damages awarded to the infant plaintiff the following 
factors should be taken into account:—(a) the infant plaintiff should be com- 
pensated for such expenditure as would have to be incurred on his behalf for 
extra help in the home and in sending him to a private institution in the first in- 
stance; (b) the mfant plaintiff was entitled to compensation for loss of the 
amenities of life, e.g. loss of opportunity to marry, to earn a livelihood and to 
enjoy life, whether he knew or did not know that he had lost those amenities 
-though the amount of such damages might be less than in the case of a person 
who had enjoyed life and its amenities and knew that he had lost them 
Benham v. Gambling (164 L. T. Rep. 290; (1941) (All E. R. 7) distinguished. 
The following facts should be ignored :—(a@) the reduction in the infant plain- 
tiff’s expectation of life as a result of his injuries (Pope v. Murphy and Son 
Limited, (1960) 2 All E. R. 873, followed), and (b) the probability ‘that a 


large part of the award of £11,000 would never be. 
of the infant plaintiff—Z.7. r be-expended by or on behalf 
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IS THE STATE BOUND BY ITS OWN STATUTE ?* 


In the Director of R. & D. v. Corp. of Calcutta’, the Supreme Court consi- 
dered the question as to whether the rule of construction that the Crown is 
not bound by any statute unless it is so provided in express terms or by neces- 
sary implication, derived from the Royal Prerogative in England can still be 
said to apply in India after the coming into force of the Constitution of India. | 
The relevant facts of the case were as follows: 

On July 1, 1952, the Corporation of Caleutta made an application for sum- 
mons under s. 488 of Bengal Act III of 1928 which was substituted by 
West Bengal Act XXXIII of 1951 against the Director of Rationing and Dis- 
tribution representing the Food Department of the Government of West Bengal 
for the alleged offence of using or permitting to be used certain premises for 
storing rice ete. under the provisions of the Bengal Rationing Order, 1948, with- 
out obtaining a licence as required under s. 386 of the Caleutta Municipal Act. 
The learned. Magistrate passed an order of acquittal relymg upon an earlier 
Calcutta -decision?, holding that the provisions’ of s. 386 of the Act did not 
bind the Government. The Corporation, thereupon, moved the Caleutta High 
Court in its'revisional jurisdiction whereupon the High Court distinguished its 
earlier decision™ on the ground that it had relied upon the decision of the 
Privy Council in Bombay Province v. Bombay Corporation* in a case arising 
before the Constitution. It was opined that the Privy Council decision was 
the law as being the pronouncement of the highest Court of Appeal before the 
Constitution, but that it ceased to have that effect.after the advent of the 
Constitution. The Calcutta: High Cotirt, therefore, relied upon the decision of 
a Division Bench of the Madras High Court in Bell vi The Mumevpal Commis- 
stoners for the City of Madras®, to hold that the Government was bound by a 
statute unless it was exempted either expressly or by necessary implication. The 
West Bengal Government appealed under special leave against the decision of 
the Calcutta High ‘Court to the Supreme Court. 

Two conflicting views as presented by the Privy Council® and the Madras 
High Court? were canvassed before the Supreme Court. According to the Privy 

“Council, the State is not bound by any statute unless it is expressly included 
or ‘such inclusion is implied therein, whereas the Madras decision held that the 
State is bound by any statute unless expressly exempted from its application. 
In the Madras case Benson J. examined various Indian and English enactments 
ma OOE 


It would, no doubt, seem to be the case that in England, owing to historical causes, 
the eis has proceeded on. the view that the Crown is not bound by a Statute 
unless named in it, and we, therefore, find that the Crown is in many Statutes expressly 
stated to be bound, but it is impossible to say broadly that in India the Crown is not 
bound by a Statute, or ‘the taxing provisions of a Statute, unless expressly named in it. 


*By Satyaranjan . P. Sathe, LL.M., Lecturer 3 Foot note 2. 
in Law, Department of Law, University of 4 [1947] AIR. P.C. 84, s.c. 2 ec! L.R. 
Bombay. 257, P.C., s.c. 73 Ind. App. 271 

1- [1960] A.I.R. S.C. 1355. 5 (1902) LL.B. 25 Mad. 457. 

2 Calcutta Oorpn. v. Sub-Post Master, . 6 [1947] A.I.R. P.C. 34, s.c. 49 Bom. LR. 
P need A.LR. Cal. 417, 54 Cal. 257 P.C. s.c., 73 Ind. App. 271, 
W.N. 4 a 7 (1902) LL.B. 25 Mad. 457. 
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Such express inclusion is altogether exceptional. It would be more conrect to say that, 
as a general rule, the Indian Legislatures have proceeded on the assumption that the 
Government will be bound by the Statute unless expressly or by necessary implication 
excluded from its operation.” 

The learned Judge further pointed out various instances in which such express 
exemption was granted to the Government such as under the General Stamp Act, 
1899, and contrasted them with cases where no such exemption was given, such ` 
as under the Court-fees Act where the Government when a party to a litigation 
pays Court-fees just as other suitors do. 

The Supreme Court observed that the law applicable to India before the 
advent of the present Constitution was authoritatively laid down by the Privy 
Council, which was based upon the common law rule that the King is not bound 
by a statute unless he is expressly named or unless he is bound by necessary 
implication or unless the statute being for the public. good it would be absurd 
to exclude the King from it.2 Their Lordships further proceeded to examine 
whether the Constitution has made any change in that position. On behalf of 
the Calcutta Corporation it’ was contended that since the State was a legal 
person as recognised under art. 300 of the Constitution and was, therefore, 
eapable of rights and obligations, unless there was an express exclusion of the 
State by the Legislature, the Act would apply to all including the State. It 
‘was further argued that the continuance of any such prerogative was inconsis- 
tent with the Republican form of the Constitution. Sinha C.J. did not agree 
with this view and observed (p. 1360) : 

"| ‘The immunity of Government from the operation of certain statutes, and parti- 
cularly statutes creating offences, is based upon the fundamental concept that the Govern- 
ment or its officers cannot be a party to committing a crime—analogous to the ‘preroga- 
tive of perfection’ that the King can do no wrong. Whatever may have been the histo- 
rical reason of the rule, it has been adopted in our country on grounds of public policy 
as a rule of interpretation of statutes.” ' ; 

It was further pointed out that this rule is not peculiar or confined to a monar- 
ehical form of Government and the learned Chief Justice illustrated this with the 
example of a few American judicial decisions. In the case af United States v. 
United Mines Workers of America’! to which a reference was made by their 
Lordships, it was laid down that the statutes in general terms imposing certain 
restrictions or divesting certain privileges will not be applied to the Sovereign 
without express words to that effect. Sarkar J. also reiterated that the rule 
is applicable in America too, even though the Government is of republican 
form. It was held that this rule of interpretation of statutes that the State 
is not bound by a statute unless it is so expressly provided in express terms or 
by necessary implication is still good law. Their Lordships held that the ex- 
pression ‘‘law in foree’’ used in art. 372 of the Constitution has been used in 
a very comprehensive sense, to include not only statutory -law, but also custom 
or usage having! the force of law and hence they held that it must be interpreted 
as including the common law of England which was adopted as the law of this 
eountry before the Constitution came into force. 

In his dissenting judgment Wanchoo J. has vehemently attacked the incor- 
poration of royal prerogative in the Constitution of a democratic or Republican 
form of Government., The learned Judge cited the following passage by 


‘Glanville L. Williams in his treatise on ‘‘Crown Proceedings’’!2 “i 


“With the great extension in the activities of the State and the number of servants 
employed by it, and with the modern idea, expressed in the Crown Proceedings Act, 
that the State should be accountable in wide measure to the law, the presumption 


wn 


should be that a statute binds, the Crown rather than it does not”. - 


8 (1902) LL.R. 25 Mad, 457, at page 466. referred to in this connection were Umted 

9 Blackstone (Commentarieg Vol. 1, 261, States v. Wittek, (1948) 93 Law. Ed. 1406; 
262) cjted in the judgment at page 1359. Larson v. Domestic and Foreign Commerce Corp., 

10 ‘ Supra, Note’ 1, p. 1360. (1948) 93 Law. Ed. 1628. 

11 (1946) 91 Law, Ed, 884. Othér cases 12 Supra, Note 1, p. 1365. œ 


> 
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Sa was further observed (p. 1365) 


..It is to my mind inherent in the conception of the Rule of Law that the State, 

no less than its citizens and others is bound by the’laws of the land. When the King 
as the embodiment of all power—executive, legislative and judicial—has disappeared and 
in our republican Constitution, sovereign power has been distributed among various or- 
gans created thereby, it seems to me that there is neither justification nor necessity for 
continuing the rule of construction based on the royal prerogative.” 
Wanehoo J. further observed that the English common law as such never 
applied to India, except in the territories covered by the original side of the 
three chartered High Courts, namely Calcutta, Bombay and Madras. It was, 
therefore, opined by the learned Judge that the proper rule of construction 
which should now be applied after the advent of the Constitution is that the 
State in India whether in the Centre or in the States is bound by statute unless 
there is an express exemption in favour of the State or an exemption can be 
inferred by necessary implication. 


The majority view, however, upheld the rule of interpretation as laid dowm 
by the Privy Council that the State is not bound by its statutes unless there 
is an express provision to that effect in the Act or unless it could be imphed 
from the terms of the statute. 


GUARDIANS IN MARRIAGE OF A MINOR HINDU WIDOW.” 


To a Hindu woman who has married and whose husband has predeceased her, 
the Smritis provided three courses of conduct namely :— ` 

1. Sati, or cremation with the deceased husband’s body. 

2. Life of asceticism. 

3. Re-marriagel. 

The first of these ways has been obstructed by legislation declaring Sati an 
offence?. The second path is taken by women of respectable castes. The third 
was and still is looked down upon by the Pundits. Arguments can be advanced 
and authorities cited in order to show that the sources of Hindu law permit 

widows’ re-marriage®, but it would be-wrong to-deny that i in the era after Shan- 
karacharya it was considered by the upper classes as an unapproved and de- 
grading manner of conduct. It must be remembered that the development 
of Hindu law has not been a logical evolution from within but was determined 
by historical forces from without. The times and manners disallowed such mar- 
riages in the face of the authoritative texts. In 1856 after vigorous striving by 
Pundit Ishwar Chandra Vidyasagar the legal bars to a widow’s re-marriage 
were removed by legislation‘. 

The Act of 1856 named the Hindu Widows Re-marriage Act was primarily 
meant to be an enabling legislation. The preamble to it declared: 

“WHEREAS it is known that...Hindu widows with certain exceptions are held to be: 
by reason of their having been once married incapable of contracting a second valid 
marriage and the offsprings of such widows...are held to be illegitimate and incapable: 


rd 


of inheriting property; 


AND WHEREAS many Hindus believe that this imputed legal incapacity although it is 
in accordance with established custom is not in accordance with a true interpretatiom 


‘of the precepts of their religion.. 


AND WHEREAS it is just to paltevé all such Hindus from this legal incapacity.. au 
the removal of all legal obstacles to the marriage of Hindu widows.” 


*By Brij Kishore Sharma, LL.M., Assistant 2 Bengal State Regulation XVII of 
Professor of Law, Lucknow University, 1829, Madras and Bombay State Regulation, 
ee 1830. $ 

Wa Sarkar, Hindu Diw. 3 Narada (ZII, a Parasara (IV, £79- 
p. 169. s 4 Act XY- of Dee 


Cd 
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The recitation needs no elucidation. The Acte was a small enactment com- 
prising of only seven sections., , < ee eee 
Section 1 legalised the ‘marriages of widows, : The second section of the Act 
effected forfeiture of her estate inherited from her husband as if she had then 


‘diedy This-portion of the Act raised disagreement between the Allahabad High 


Court® on the one hand, and the Calcutta®, Madras’, Patna®, and other High 
Courts, on the other. 


It is with s. 7 that we are primarily concertied here; the first part ofthe `` 


section provides: 

“If the widow remarrying is a minor whose marriage has not been consummated, 
she shall not remarry without the consent of her father, or if she has no father, of her 
paternal grandfather, or if she has no such grandfather, of her mother, or failing all 
these, of her elder brother, or failing also brothers of her next male relative.” . 
The second portion declares abetment of marriages without consent of guar- 
dians hereinbefore mentioned as punishable; the third part tells us that the 
presumption is, always, that the consent has been duly obtained. The last part 
is also relevant for our discussion, it recites: 

“In the case of a widow who is of full age, or whose marriage has been consummated, 
her own consent shall be sufficient consent to constitute her remarriage lawful and 
valid.” 

A. dissection of s. 7 reveals that it classified widows under two heads with 
respect to their capacity to contract marriage with or without the consent of 
their guardian. A* widow who is a minor and whose marriage has not been 
consummated can re-marry only. with the consent of her guardian, but a widow 
who has attained majority or whose marriage has been consummated is treated 
as ‘sui juris’ and.is competent to re-marry. The guardians in order of pre- 
ference are 1. Father, 2. Father’s father, 3. Mother, 4. . Elder Brother, 5. 
Other male relatives, It is at once noticeable that the five persons are -the 
ies as enumerated by Yajnavalkya®, though the last three have changed 
places. . cas 
' Now it is common knowledge that the Indian Parliament has attempted to 
formulate a code containing the personal laws of the Hindus. The first enact- 
ment is the Hindu Marriage Act, 195510.. This Act regulates the law of mar- 


‘riage of all Hindus'’, and has expressly been given overriding ef- 


‘fect'®. Section 4(b) specifically mentions that save as otherwise expressly 
provided in the Act, a 

: “any other law in force immediately before the commencement of this Act shall 
rease to have effect in so far as it ‘is inconsistent with any of the provisions contained -in 
‘this Act”  ' ‘ 


"Thus this section repeals the existing legislation not in agreement with the pro- 


-visions of this Act by necessary implication. 

Section 5 of the Hindu. Marriage Act lays down the conditions of a Hindu 
marriage. Clause (vi) of the section relates to the consent of the guardian in 
marriage and states that where the bride has not completed the age of eighteen 
years, the consent of her guardian in marriage, if any, must be obtained. Mar- 
riages without necessary consent are neither void nor voidable. But the per- 
‘son who procures a marriage for himself or herself is punishable under s. 18(c) 


‘with fine. Section 6 enumerates the persons who are entitled to give consent as‘ 


‘required under s. 5(vt). The first five persons are (a) the father, (b) the 
‘mother, (e) the paternal grandfather, (d) the paternal grandmother, and (e) 


5 Bhola Umar v. Mi. Kausilla, [1932 9 frar i 
A.I. R. All. 617, F.B. Ti: Rama aia eRe adt aai T 
- ` o 


6 Santala Bewa v..Badaswart Dasi, DATT: PIATT Gt: q: n 
[1924] A. I. R. Cal. 98. ' 10 Act XXV of 19565; received assent 
7 Bangaru Reddi v. Mangammal, [1947] on May 18 1955. 
A. I. R. Mad. 163. 1l Sec. 2 (a). 
8 Mst. Suraj Jote v. Mst. Attar Kumari, 12 Sec. 4 e 


[1922] A. I. R. Pat. 378. 
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the brother by full blood, as between brothers the elder being preferred. They 
get precedence in the, order enumerated and the:latter can act only in the 
absence of the former or where the former suffers from any disability as men- 
tioned in proviso: (2) and sub-s. (3) of s. 6. 


A comparison between s. 7 of the Hindu Widows’ Resear Act, 1856, and . 
s. 6 of the Hindu Marriage Act reveals the-existence of incongruity between 
them. The question that immediately crops up is how it should be resolved. 
The Hindu Marriage Act lays down conditions for the marriage of ‘any two 
Hindus’ and announces the guardians in marriage of ‘a bride’. Hence it ap- 
parently covers the same field as the Act of 1856 and the disagreement between 
them must be settled and explained. 


Here we find two canons of interpretation to guide us, One is general 
specialibus non derogant—a presumption arises that if ina “subsequent statute 
the Legislature lays down a general principle, that general principle is not to 
be taken as meant to rip up what the Legislature had before provided for spe- 
cially, unless an intention to do so is specially declared’?*. A general statute 
is not, in the absence of clear words to be construed as derogating from special 
ah ae in a previous statute unless the intention to do so is cléarly mani- 
fested14 


The second maxim leges posteriores priores contrarias abrogant, treats the 
previous maxim as its exception. But it is an established rule that an Act 
may be repealed by a subsequent Act either by an express repealing clause or, 
without such a clause, by necessary and, irreconciliable inconsistency between 
the scope and language of the two Acts15,- 


The Act of 1856 was directed towards the avoidance of a particular mischief 
viz. the disability attaching to a Hindu widow in case of her remarriage. The 
Act of 1955 is a general ‘Act which purports to lay down all the law relating 
to a marriage between ‘any two Hindus’'®, From a study of the history of 
the legislation and an examination of its general tenor it can be safely inferred 
that the Act of 1955 lays down the law for every Hindu, may he be unmar- 
ried, or a divorcee or a person whose spouse is dead. Now upto this we can 
reconcile the apparent conflict between the two statutes by suggesting that the 
earlier Act makes special provisions e.g. that for forfeiture of inherited in- 
terest on re-marriage which are not mentioned in the later Act. But when it 
comes to guardianship of a Hindu widow the two enactments cannot see face to 
face. The Act of 1856 provides that in case of a minor whose marriage has 
been consummated the consent of the guardians is not deemed expedient, while 
the Act of 1955 refuses to treat such a minor as a class separate and distinct 
from other minors. In the second place, there is a straight and serious conflict 
regarding the order of priority among the guardians and their number as pro- 
vided-in s. 7 of the Act of 1856 and s. 6 of the Act of 1955. Now the maxim 
generalia specialibus non derogant cannot prevent the repeal of the earlier 
Act, because the Legislature must be presumed when making a general law 
applicable to all Hindus irrespective of their status to have included widows 
in its ambit. Moreover, when a lady who is a divorcee whose marriage might 
have been consummated i is enjoined to marry only with the consent of her guar- 
dian in marriage it cannot be maintained that the intent of the Legislature was 

. that widows ought to be treated as a privileged class carved apart from di- 
voreees. When the’ words of a statute are clear and unambiguous (and in this 
case they are abundantly transparent) the import of.the language must be given 
the fullest effect and should not be fettered in its operation. Further in 
s. 4(b) the Legislature has unequivocally mentioned that they desire this enact- 
ment to be given precedence over other statutes. 


13. Interpretation of Indian Statutes— lectrice Tramways Lid., [1931] A. I. R. Mad. 
J. Swarup, p. 249. 152. 

14 Blackpool. Corperation v. Starr Estate 15 Hill v. Hall, (1876)"1. Ex. D. 411. 
Co, [1922] BA.C. 27; Oorpn. of Madras v. Madras 16 See sec. 5. 
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‘In view of the above discussion it is submitted that the Hindu Marriage Act, . 
1955, must be deemed to have impliedly repealed its forerunner the Hindu 
- Widows’ Re-marriage Act, 1956. © Sha ee 

The obscurity fostered by piecemeal, legislation has given rise to mis-statement 
of law and miscarriage of justice in the past’’. The present enactments re- 
lating to the Hindus have recently given birth to a decision of doubtful validity 
by the Allahabad High Court’®. 

In that ‘case Mohandei was married to Nanak. Nanak had been ill and ulti- 
mately died. Mohandei’s mother Reotidei had suspected that Nanak’s father 
Paras Ram would sell Mohandei during Nanak’s illness or after his death.. 
Reotidei, therefore, brought Mohandei to live with her about two months before 
Wanak’s death. After Nanak’s death his father Paras Ram one day forcibly 
took away Mohandei and married her against her will to Amarsingh for a con- 
sideration of Rs. 850. The age of Mohandei is reported as between seventeen 
and eighteen years. Paras Ram was charged with abduction and punished by 
the trial Court under s. 366, Indian Penal Code. He appealed to the High Court 
and won an acquittal. — i l 

The Court made reference to six cases in the course of its judgment. 

The first one is Tota Ram v. Ram Charan. In that case the applicant was 
a distant relative of the widow of one Jyoti Prasad and had moved the Court 
for appointing him as guardian of the widow. Ram Charan the father of the 
‘widow was opposing the application and the order of the Court was given in his 
favour under s. 17 of the Guardians and Wards Act, 1890. 

‘The second case ise Khudiram Mookerjee v. Bonwari Lal Roy®°, The judg- 
ment in this case was based on a text of Narada and Khudiram was preferred to 
Banwari Lal as guardian of the property of the widow. Khudiram was the 
‘widow’s husband’s sister’s son and a reversioner of the widow while Banwari 
al was her brother. It must be noticed that this case occurred for the grant 
of certificate of administration 

The third was a case21 under the Guardians and Wards A’ct, 1890, for the cus- 
tody of the minor widow’s person, which was granted to the mother-in-law of the 
widow and not to her father. `. . 

The next was a decision of the Madras High Court??. It was a suit for declara- 
‘tion of a sale by the mother of the minor widow as not binding. The purchaser 
was the minor’s husband’s stepbrother. The Court decreed it holding that the 
mother was not the legal guardian of the property of the minor in preference 
to the busband’s ‘relations... This too, was, like the cases hereinbefore dis- 
eussed, a dispute regarding guardianship of property of a minor widow. 

Chennappa v. Onkarappa*> involved: the determination of a guardian of 
property for a minor (not widow) and the Court held that the paternal grand- 
mother is not a lawful guardian. ie 

The last authority Ethilavulu Ammal v. Pethakkal*+ was a suit for the de- 
¢elaration of an alienation by the father of the minor widow as not binding on 
her on the ground that the father was not the de jure guardian. The petition 
was granted. 

It is submitted that none of these cases dealt with the guardianship of mar- 
riage of a minor Hindu widow. Their ratio was entirely foreign and inappli- 
cable for the decision of the point of law mooted before the Court. In the 
course of the Judgment at page 480, his Lordship observed- 


“,-The Hindu Minority and Guardianship Act, 1956, provided only for three: classes 
f guardians, namely father—in the case of a boy or an unmarried girl; the mother- 
iin the case of ‘an illegitimate boy or an illegitimate unmarried girl, and the husband in 


17 Hindu Women’s Right to Property 21 Mt. Ganga Devi v. Narshing Das, 
Act, 1937, is & case in point. [1935] A. I. R. Lah. 25, 

18 Paras Ram v. State, [1960] A. I. R. (22 Chinna Alagumperumal Karayalar vw. 

1 479. _  Vinayagathammal, [1929] A. I. R. Mad. 110. 

19 (1910) L.L.R. 33 All. 222. 23 -[1940] A. I. R. Mad. 33. 

20 (1889) LLR. 16 Cal. 584. 24 [1950] A. I. R. Mad. 390. è 
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the case of a married girl...I am of the opinion that when the statute is silent the rules 
of personal law of the minor widow must apply. I am further of the opinion that after 
marriage the persons entitled to be guardian of a minor widow are the relations of the 
widow's husband’ and not her parents.” 

With due respect, their Lordships’ bid to search the guardians in marriage 
of a minor widow in the Hindu’ Minority and Guardianship Act, 1956, was 
an attempt to locate Delhi in the state of Madras. That Act amends and codi- 
fies certain parts of the law relating to minority and guardianship among 
Hindus®>, It is further clarified by the interpretation clause in it®° which 
defines ‘‘guardian’’ as used in the Act as ‘‘a person having the care of the 
person of a minor or of his property or of both his person and property...’’ 
Section 6 from which their Lordships have quoted also expressly covers only 
guardians of person and in respect of property of a minor. Guardianship in 
marriage falls totally outside the operation area of the statute. 

At this juncture it would be of interest to note that a case on all fours with 
the Allahabad decision was neither cited before the bench nor was considered 
by it. It is a decision of a Division Bench of the Lahore High Court#’. The 
judgment was delivered by Tekchand J. One Mst. Sundro was tried for ab- 
ducting her daughter-in-law. Mst. Mahanti, with intent to marry her against 
her will for a consideration of Rs. 1,500. I deem it apposite to quote their 
Lordships in verbatim: 

“...l am not aware of any provision in any system of Law which invests a mother- 
in-law with the power to give her widowed daughter-in-law in marriage. There can 
be no manner of doubt that a Hindu mother-in-law does not posess.this right. Remarriage 
of widows being looked with disfavour by the Smritis, no texts bearing on the point 
can be found. So far as British India is concerned, the question is, however, concluded 
by the provisions of Act 15 of 1856, which was enacted to remove all doubts about the 
validity of remarriages of Hindu widows...As stated already, it is not known whether 
the marriage of Mt. Mahanti with her deceased husband Gorkhu had been consummated, 
but the question is immaterial as even if it had not been, the mother-in-law is not among 
the persons who are authorized by the statute to give their consent to the marriage 


- of her widowed daughter-in-law. It is thus clear that Mt. Sundro was not the guardian 


of Mt. Mahanti for the purpose of giving her away in marriage. The fact that the girl 
had been living under her protection and that she was the de facto guardian of her person 
cannot help her in any way. In fact, it makes her position worse. She had no doubt 
a right to the custody of the minor, so as to afford her protection from attack by outside, 
but this did not give power to abuse her position of advantage so as to give away the 
minor in marriage without her consent, or to deceitfully induce her to leave her house 
with intent that she might be compelled to marry against her will’28. 

In Parasram’s case the observations of Tekchand J. apply mutatis mutandis. 

Two cases can be conceived in the situation :— 

1. The Hindu Widows’ Re-marriage Act shall apply in the case and not the 


Act of 1955.. 


If this proposition is accepted then the accused must be held to be guilty 
in view of the decision of the Lahore High Court quoted above. The fact 
whether Mohandei’s marriage with Nanak was consummated will make no dif- 
ference (the reports are silent regarding the consummation of marriage). 

2. The Hindu Marriage Act shall apply and Act XV of 1856 must be 
deemed to have been impliedly repealed. 

In case this perspective is taken as the correct view then also the fathet-in- 
law is not afforded any shelter from s. 366, Indian Penal Code, in view of 
ss. 5(vi) and 6 of the Hindu Marriage Act, 1955. 


25 .Long title to the Act. Lah. 713; 30 P.L.R. 573. 
26 Sec. 4(b). 28 At p. 716. 
27. Sant Ram v. Emperor, [1929] A. I. R. i 
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GLEANINGS. 


HERE AND THERE 


No doubt somewhere in his voluminous works Professor Jung explains con- 
vincingly what it is in the collective unconscious of the female that makes the 
average woman frightened of mice. That fear is hard to account for in any . 
other terms. Mice are proverbially quiet. To speak of a person as ‘*mousy’’ 
suggests an almost extravagant degree of harmlessness. The book of nursery 
rhymes should have convinced every attentive little girl that it was the mice 
who had much to fear from the ruthless violence of women like the farmer’s 
wife whose ecarving-knife cut off the tails of the three blind mice. Indeed, 
so shockingly sadistic was the episode that a modern reformer of infant lite- 
rature has transformed the narrative into one of three kind mice who were fed 
by the farmer’s now humane wife. Mice have not the sinister grotesqueness 
of spiders nor the wriggly rawness of worms. They are voracious principally 
of cheese—a rather comic trait which should revolt no one. It has been sug- 
gested that, in the days of long skirts and innumerable petticoats, modest 
women were apprehensive that a mouse might effect an embarassing and even 
indiscreet intrusion into those sacred mysteries, but the raising of the skirt- 
hem in the last forty years has lifted it beyond the ambition of the most as- 
piring mouse; and yet in the average female breast this or some deeper, darker 
terror is still conjured up by the tiny rodent. 


Do you doubt thåt modern girls still have this psychological weakness? It 
is well enough known to have formed the basis of a recent robbery in She- 
pherds Bush. In the execution of the design by two lads escaped from an 
approved school it was essential to shift a shop girl from behind her counter. 
A razor or a gun might have done the trick with brutal lack of originality, 
but there was a better, gentler, cleverer way than that, and one just as effica- 
cious; they emptied four white mice out of a paper bag on to the counter and 
the girl immediately fled from the shop in terror. To a newspaper reporter 
she subsequently claimed that she had no fear at all of lions or big dogs, 
but mice, she admitted, terrified her. To the criminal classes this first-hand 
piece of evidehce should come as a relief. As coadjutors in crime, lions, in 
London at any rate, tend to be conspicuous as well as expensive to maintain. 
Big dogs too have exacting needs in diet and exercise. But white mice are 
quiet, discreet, unobstrusive, easily portable and, whatever may be their psy- 
chological effect, there is no precedent for holding them to be offensive weapons. 
It is a considerable advantage to command a technique for robbery without 
a hint of violence. 


May I suggest to the robbing classes an even tinier partner in crime, the 
flea? A box full of fleas opened on the counter of a Bond Street jeweller 
should instantly scatter alike his staff and his elegant customers effectively 
enough to facilitate a pretty good snatch. The agile flea might well enjoy 
crime. There are no flies on fleas. This is not altogether an original idea but only 
an adaptation of a method once used for emptying a railway carriage on a long 
train journey. A stranger dropped a wodden box which burst open. He then agi- 
tatedly announced that it contained his unique collection of performing fleas. 
He was instantly left in permanent undisturbed possession of the compartment. 
Another recent idea for recruiting the less ferocious members of the animal 
community into the crime wave comes from the United States. It is the more 
remarkable because hitherto the American criminal has been among the fore- 
most to adopt modern methods, modern weapons, modern transport. Now 
some original genius has found novelty in a return to the primitive and has 
invented blackmail by carrier pigeon. On the victim’s doorstep is deposited 
a box containing a homing pigeon, a threatening note and a demand that a 
named sum of money should be attached to its leg and that it shogld be re- 
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leased within a certain time, This method is, of course, in its experimental 
infancy owing to the limits of 'a carrier pigeon’s carrying capacity, but a 
big ideas have started in a small way—S.J. . 


` P f 
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Diwrawe v. Nove } 

The plaintiff was a passenger in the side-car of a motor cycle combination 
driven by her husband on a,dark stretch of road after lighting-up time, when 
a collision occurred between the combination and a motor car which was being 
driven by the defendant in the opposite direction. The plaintiff was injured 
and her husband was killed. At the time of the accident, the motor cycle 
combination was not showing any lights in front, because the lighting system 
of the combination had been damaged shortly before the accident and the 
head-light ‘on the motor bicycle was broken. The plaintiff was aware of this 
before the accident occurred. Liability for the accident was apportioned 
equally between the defendant and the plaintiff’s husband. In an action by 
the plaintiff claiming damages against the defendant for the personal injuries - 
which she had suffered as a result of the defendant’s negligence: 

Held—Any person using the highway owed a duty to other users of the high- 
way to take reasonable care of himself, and the plaintiff, in travelling in the 
motor cycle combination knowing that it was not showing any lights in front, 
was in breach of this duty and was therefore guilty of contributory negligence ; 
her measure of responsibility for her injuries was one-quarter, and the da- 
mages ‘recoverable would be reduced accordingly. "IN > 


ot 


ABANDONMENT OF Cats 


Tar courts have not been slow to take advantage of the provisions of the 
Abandonment of Animals Act, 1960, which came into force on 2nd June, and 
in a recent case at Loughborough Magistrates’ Court a farm labourer was con- 
victed of abandoning three cats in circumstances likely to cause them unneces- 
sary suffering. It seems that the man left the animals in a country lane and 
the magistrates were satisfied that this was sufficient to constitute an offence 
under the new Act. The term ‘‘animal’’ has the same meaning as in the Pro- 
tection of Animals Act, 1911, and s. 15 (a) of that Act provides that the ex- 
pression ‘‘animal’’ means any domestic or captive animal. The expression 
‘domestic animal’? means any horse, ass, mule, bull, sheep, pig, goat, dog, cat, 
or fowl, or any other animal of whatsoever kind or species, and whether a 
quadruped or not, which is tame or which has been sufficiently tamed to serve 
some purpose for ‘the use of man (s. 15 (6)). Lest it should be thought that 
kittens are beyond the protection afforded by the Abandonment of Animals Act, 
1960, the expression a includes a kitten (s. 15 (d) of the Act of 1911). 
L gJ. 


HYPOORISY 


HYPOCRISY, although an odious characteristic, i is niavantndlees a very good sign 
indeed. It is a long-drawn-out lie; it is a deliberate fraud; it is a whited 
sepulchre; it is a shameful masquerade; it is shadow without substance; it 
professes and does not perform; it is a hollow sham. Yet, in a sound society 
that knows its own mind, it must be present as a matter of course, for, as has 
been well said, it is the homage that vice pays to virtue. A society which 
knows its own mind about the framework which holds it together will naturally 
ask, before it. accepts or promotes a man: does he believe in murder or theft, 
seduction or sodomy, violence or untruthfulness or blasphemy? In such a so- 
ciety, if anyone happens to have takes of that description, he had best 
keep them to himself or it will be the worse for him; if he wishes for advance- 
ment, he. kad better simulate an ardent enthusiasm for the contrary virtues. 
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In short, he must practise hypocrisy. But hypocrisy only- derives its value 
and usefulness from the fact that the vast majority of people are virtuous or, 
anyhow, trying to be virtuous, just as the forged cheque only derives its value 
and its utility from the fact that most cheques are sound. Nobody would go 
to all the trouble to be a hypocrite if most people were not otherwise than he 
really is. When most people are cynics then it is the conventional thing to be 
cynical, and one may even find examples of an odd hypocrisy in reverse with 
the virtuous man simulating a cynicism which he does not feel.—S.J. 
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IMMUNITY FOR UNFORSEEABLE CONSEQUENCES 


THE cause of action in the Overseas Tankship case, [1961] 1 All. E.R. 404, 
was negligence. Owing to the carelessness of the defendants’ servants, furnace 
oil from a ship was spilt into a bay and spread or floated across the water to the 
plaintiffs’? wharf—a distance of some six hundred feet. The plaintiffs carried 
on business as ship repairers and were repairing a ship at that wharf. In the 
course of the work molten metal. dropped into cotton waste floating on the water, 
and the smouldering cotton waste ignited the oil on the surface of the water and 
much damage was done to the plaintiffs’ wharf by fire. It was found as a fact at 
the trial that defendants could not reasonably have been expected to know 
that the oil would ignite when spread on the water. Thus, the fire at the 
plaintiffs’ wharf was an unforseeable consequence, though it was directly caused 
by the carelessness for which the defendants were vicariously responsible. The 
decision was that of Viscount Simonds, Lord Reid, Lord Radcliffe, Lord Tucker 
and Lord Morris of Borth-y-Gest, the opinion being delivered by Lord Simonds. 
The appeal was allowed, the defendants thus succeeding in their defence. Two 
sentences sum up the principle established: ‘‘It was a principle of civil 
liability’’, Lord Simonds said, ‘‘subject only to qualifications having no present 
relevance, that a man must be considered to be responsible for the probable 
consequences of his act. To demand more of him was too harsh a rule; to 
demand less was to ignore that civilised order required the observance of a mini- 
mum of behaviour’’. The oil also caused damage to the wharf by eongealing 
and interfering with slipways. This was forseeable, and the trial Judge held 
that culpa, breach of duty by negligence, was made out. Thus, the essential 
distinction. between the criteria of culpability and of compensation was in 
issue.— Ll. ; 


Innocent MISREPRESENTATION BY A VENDOR 


‘‘A representation is a statement or assertion, made by one party to the 
other, before, or at the time,of the contract, of some matter or circumstance 
relating to it. Though it is sometimes contained in the written instrument 
it is not an integral part of it’. This was the definition given by Williams, 
J., in Behn v. Burness ( (1863) 3 B. & S., at p. 753). Curiously enough no 
equally neat definition of ‘‘misrepresentation’’ appears to have been given judi- 
cially, but a satisfactory one can be constructed by inserting the word ‘‘false’’ 
before the words ‘‘assertion or statement’’ in Williams, J.’s, definition of repre- 
sentation. Such a false statement may have been made ‘‘(i) knowingly, or 
(ii) without belief in its truth, or (iii) recklessly, careless whether it be true 
or false, in which case it will be a fraudulent misrepresentation (see per Lord 
Herschell in Derry v. Peek (1889) 14 App. Cas., at p. 874); or on the ‘other 
hand, it may have been made innocently, that is to say in the honest belief 
that it was true, notwithstanding that such belief was formed negligently or 
on insufficient grounds. 

It is with some aspects of the latter kind of misrepresentation. innocent mis- 
representation, and its.impact as between vendor and purchaser that this article 
is concerned. . 
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In order that the purchaser may obtain relief on the ground of innocent 
mMisrepresentation by the vendor, he must, as the Master of the Rolls said re- 
cently in Brown v. Raphael ((1958)] 2 All E.R. 79), establish three things: first, 
that the language relied on imports or contained a representation of some mate- 
rial fact, secondly, that the representation was untrue; and, thirdly, that in 
entering into the contract, he was induced so to do in reliance on it. 

As the state of a man’s mind is as much a fact as the state of his digestion 
any statement of opinion by the vendor is in one sense a statement of fact 
since it is an assertion that he in fact holds the opinion expressed, but a state- 
ment of opinion, however unfounded it turns out to be, will not usually give 
the purchaser any cause of action. Thus, a statement that land, which had 
never been used as a sheep farm, had a carrying capacity of so many sheep 
was a mere statement of opinion and the Privy Council held in Busset v. 
Wilkinson ({1927] A.C: 177) that the purchaser who had entered into a contract 
to buy the land on the faith of this statement was not entitled to relief when 
it transpired that the opinion could not be supported. 

Where, however, the facts on which an opinion is based are best known, or 
only known, to the party making the representation the statement of opinion 
may be, in the true sense, a statement of fact, for as Bowen, L.J., said in 
Smith v. Land & House Property Corpn. ( (1884) 28 Ch.D. 7 y, ‘Gf the facts 
are not equally known to both sides, then a statement of opinion by the one 
who knows the facts best involves very often a statement of a material fact, 
for he impliedly states that he knows facets which justify the opinion”. 

In that case the vendor of a hotel at Walton-on-Naze stated *in the particulars 
that it was let to a most desirable tenant. It turned out that this expression 
was quite inappropriate since the tenant was habitually in arrear with his 
rent, and the business he was able to do in what was then a decaying town was 
insufficient to support the rent. The Court of Appeal made an order for rescis- 
sion on the ground that the vendor had represented that he knew no facts 
which showed his opinion of the tenant’s desirability to be unjustifiable. Al- 
though the vendor was the only one of the parties who could have known 
whether the tenant was desirable in the sense that he paid his rent regularly, 
the purchaser might have formed a pretty good opinion whether he would be 
likely to do so by visiting the hotel and homg for himself the amount of trade 
done. 

Brown v. Raphael (supra) was E E an even stronger case for there 
no ordinary inquiry would have put the purchaser in possession of the facts. 
The subject-matter of the sale was a reversion in a trust fund set aside to pay 
an annuity to a lady, whose age (but not her name) was stated in the parti- 
eulars, under a will of which the Public Trustee was trustee. The reversion 
was offered for sale subject to any death duties which might become payable, 
and the particulars. stated that the annuitant was ‘believed to have no aggre- 
gable estate’’. “ The purchaser might have made inquiries of the Publie Trustee, 
‘but it was unlikely that the Public Trustee would have been able to help him. 
and there were no other means by which he could discover whether or not the 
annuitant was a woman of means. On the other hand a considerable amount of 
fact was known to the vendor and the means of obtaining further informa- 
tion was available to him. It was held by the Court of Appeal, therefore, 
that the statement of the vendor’s belief as to no aggregable estate involved 
the representation that the vendor, being competently advised by the solicitors 
whose name appeared on the particulars, had reasonable grounds for the belief 
and that this was a representation of a most material fact. 

Whether, therefore, there was a misrepresentation in the particulars: depended 
not on the question whether it was true that the annuitant had no aggregable 
estate, but on the question whether the vendor had reasonable grounds for 
believing that she had not, and it was held that the very meagre information 
available to the vendor through his solicitors, who had failed to make sufficient 
inquiries, was incapable of supporting the belief he put forward. 
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The common law granted no relief to a party who was induced to enter into 
a contract by an innocent inisrepresentation made prior thereto. Equity, how- 
ever, would not only refuse specific performance at the suit of the party who 
made the misrepresentation, but would order rescission at the suit of the party 
induced to enter into the contract by the misrepresentation, and rescission re- 
mains the only relief available despite various ingenious attempts to get the 
Court to give some other relief. Thus, in Heilbut, Symons & Co. v. Buckleton 
({1913] A.C. 80) the misrepresentation was contained in a statement relating 
to the subject-matter of the main contract, and it was contended that this was 
sufficient to establish a collateral contract and thus constituted a species of 
warranty, but, as Lord Moulton said, to infer such collateral contract would 
‘‘negative entirely the firmly established rule that an imnocent representation 
gives no right to damages. It would amount to saying that the making of any 
representation prior to a contract relating to its subject-matter is sufficient 
to establish the existence of a collateral contract that the statement is true and 
therefore to give a right to damages if such should not be the case’’. 

More recently, in Gilchester Properties, Lid. v. Gomm ([1948]. I All E.R. 
493) purchasers to whom an innocent misrepresentation had been made sought 
specific performance with a deduction from the purchase money by way of 
compensation, but this was refused by Romer, J., on the ground that to enforce 
the contract on the vendor with a compulsory deduction of part of the purchase 
money would be in a sense to award damages. 

So far as dealing in land are concerned there is, as Jenkins, L.J., observed 
in Leaf v. Internattonal Galleries ([1950] 1 All E.R., at p. 695), ‘‘a considerable 
body of authority to the effect that rescission on the ground of innocent mis- 
representation will not be allowed .after conveyance’’. This doctrine was ap- 
plied to share transfers in Seddon v. North Eastern Salt Co., Lid. ({1905] 1 
Ch. 326) and to leases in Angel v. Jay- ([1911] 1 K.B. 666), but it seems from 
the judgments of the Court of Appeal in Leaf v. International Galleries 
(supra) that there is no general rue that an executed contract cannot be 
rescinded. In particular, as Jenkins, L.J., said (at p. 695), ‘‘it cannot be 
assumed that it necessarily holds good with respect to a sale of chattles passing 
by delivery’’. In the case of such a sale; however, the right to claim rescission 
is lost once the buyer has accepted or is deemed to have accepted the goods.—L.J. 
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AN UNFETTERED House or Lorps 


In 1840, the Lord Chancellor, Lord Brougham, said that judges ‘‘in deciding 
important questions, should adopt the course, when they have gone wrong, 
of at once, in an open and manly way, retracing their steps, rather than persist 
in their error” (Birtwhistle v. Vardill (1840), 7 Cl. & Fin. 895, 922). But 
in 1898, in London Tramways Co. v. London County Council [1898] A.C. 375, 
the House of Lords finally held that it is bound by a rule of law laid down 
and applied in a previous decision of the House. 

The main argument of the Lords in favour of such a rule was naturally that 
of certainty in the law. But sixty years’ experience of the binding nature 
of their lordships’ decisions has not led to any great increase in the certainty of 
the law, for all that is involved in practice is that the House must either follow’ 
or distinguish its own previous decisions. There can be no real.certainty if 
there is a chance that the House of Lords, disliking an earlier decision of its 
own, might distinguish a later case in a subtle manner. Instances may be 
given of ‘narrow distinctions introduced by the Lords, and the effect of this 
activity on the certainty and justice of the common law is probably more serious. 
than if the Lords openly acknowledged their freedom, on rare occasions and for 
substantial reasons, to depart from an earlier decision. Spurious distinctions 
do more to complicate the law than a clean break with a past rule 


VOL. LXIL] JOURNAL. 61 


In‘any event, the ability to distinguish does not give the Lords a wide measure 
of flexibility in. regard to precedents, since they are naturally loath to distin- 
guish an earlier case unless they can find a difference in the facts which justifies 
a different rule. Again, the fear of laying down a rule which will bind the 
court in the future may tempt the Lords to shirk a major issue raised in a 
case and to decide upon the narrowest, possible point. Appellate judges would 
feel freer, in developing the common law, to attempt a generalisation if their 
mistakes were not irrevocable as far as they were concerned. 


It is the object of this article to urge that the House of Lords should consider 
itself free not to follow its own earlier precedent, if it is convinced that the 
rule was wrong and inconvenient at the time it was laid down, or has since 
become inconvenient in changed circumstances. The doctrine of precedent as 
a whole need not be abandoned: a lower court should still be bound to follow 
a rule laid down by a superior court, and possibly the Court of Appeal should 
continue to be bound by its own previous decisions (Young v. Bristol Aeroplane 
Co., Lid. 11944] K.B. 718). But it is submitted that our common-law system 
can survive only if some measure of flexibility is introduced at the apex of our 
hierarchy of courts. 

The rule that the House of Lords is bound by its own previous decisions is 
not unalterable by the House. The London Tramways Co. case assumes that 
the House can impose an obligation upon itself in this respect, at least until 
the House decides otherwise; the binding obligation has been accepted by the 
House in practice ever since 1898, but this does not mean that the House is 
constitutionally unable to lay down a different rule for the future. 


An attack upon the House of Lords for accepting its own previous decisions 
as absolutely binding need not rest solely on the argument that any human 
tribunal is fallible; a more weighty argument is that the rule ignores the 
ebvious changes in society throughout history, and the fact that such changes 
often render former legal rules obsolete or inconvenient. 


_ The double assumption in the London Tramways Co. case seems-to be that 

the majority of rules laid down by the House of Lords will continue to be 
good rules for all time, and that, if a few rules turn out to be inconvenient, 
Parliament is always ready and willing to.alter them. If these assumptions 
lie behind the decision, both are subject to challenge. First, it is wrong to 
assume that a rule which was just and reasonable in the circumstances of the 
nineteenth century is likely to continue to be just and reasonable in succeed- 
ing centuries. The so-called Historical School of Jurisprudence has shown that 
legal rules can be justified only in the circumstances of a particular society at 
a particular point of its history. The Victorian law lords no doubt believed in 
gradual progress in the improvement of social conditions, but they could not 
be expected to have foreseen the rapid changes in society during the twentieth 
century. The advent of the Welfare State has completely altered modern so- 
ciety, and rules laid down in a laissez-faire period may be out of date and 
likely to work injustice to-day. 

In the short period of sixty years after 1898, many important common-law 
rules have been altered by legislation, e.g., various Law Reform Acts (Miscel- 
laneous Provisions, 1984; Married Women and Tortfeasors, 1935; Frustrated 
Contracts, 1943; Contributory Negligence, 1947; Personal Injuries, 1948; En- 
foreement of Contracts, 1954), the Crown Proceedings Act, 1947, the Defama- 
tion Act, 1952, the Homicide Act, 1957, and the Occupiers’ Liability Act, 1957. 
Many other topics have been the subject of reports by various committees, 
though no legislation\has yet been passed, e.g., the doctrines of consideration 
and privity of contract, the law relating to perpetuities, damage done by ani- 
mals, and domicile. This trend in favour of legislation suggests that over a 
Jonger period it may be-found necessary to employ legislation to cover most 
‘of existing common law, unless the House of Lords provides the required degree 
of flexibility in adapting the common law to new circumstances. 
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The ultimate outcome of the binding doctrine of precedent in the House of 
Lords will be piecemeal codification of most of the common law, and the demise 
of the common law system of developing rules gradually over a long period in 
the light of actual experience in applying the rules. If the law lords wish 
English law to be nearly all statutory in its basis, a sure method is for them 
to continue to accept their own precedents as binding, so that Parliament is. 
forced to legislate more and more in the field of ‘‘lawyers’ law.” Many Eng- 
lish lawyers would, however, be sorry to see their law finally frozen into the 
form of a continental code. The great achievements of our judges in develop- . 
ing the common law during the last century would not have been possible if 
the law had been codified in 1860, nor should we assume that the common law 
will not make substantial progress in the future if the law lords permit them- 
selves the occasional liberty of reconsidering an earlier precedent. 


A doctrine of precedent under which the House of Lords binds itself irrevo- 
cably may work with some success over a comparatively short period of time. 
such as sixty years, but it seems impossible that it could work properly for a 
long period. An eventual breakdown is almost certain when the House lays it 
down expressly that a previous decision remains binding although it was based 
on industrial and social conditions which have changed (Radcliffe v. Ribble Motor 
Services, Lid. [1939] A.C. 215, at pp. 245-46). Where the common law for- 
mulates a rule which is, in itself, flexible and adaptable to changing cireum- 
stances (such as the test of what is reasonable in all the circumstances), the 
rule will probably survive many changes in society and yet be a good rule. 
The modern trend®in favour of such flexible rules is found not only in judge- 
made law, but in, legislation, e.g., s. 2(2) of the Occupiers’ Liability Act, 1957. 
This trend acknowledges that if rules of law are to be serviceable they must not 
be too specific, but should permit some discretion to the court in applying them 
to varying circumstances. This trend also supports the view that certainty 
in the law should not be achieved at the expense of justice, and, in particular, 
that the House of Lords should not be bound to follow an old rule if it works 
injustice. 


The second assumption in the London Miamia Co. case, that Parliament 
is ready and willing to amend the common law where necessary, is open to grave 
doubt to-day. Parliament is so over-burdened ‚with non-legal affairs, such as 
political, economic, colonial or international affairs, that it can seldom find 
time to consider reforms of private law. Some countries have adopted the 
practice of passing an annual or-biennial Law Reform Act, so that miscellaneous 
amendments in various parts of private law may be collected and enacted in a 
single measure. The United Kingdom, however, bas no such regular method 
of law reform, and as a consequence some reports on law reform have not been 
debated in Parliament until years after their publication. Indeed, the Lord 
Chancellor has recently said that ‘‘it is not right to entrust committees with 
the onerous task of considering and recommending reforms if there is no rea- 
sonable assurance that Parliamentary time can be found for giving effect 
to the resulting recommendations, for the precious time of eminent men serving 
as members of committees should not be wasted” (Journal of the Society of 
Public Teachers of Law, 1957, p. 81). It is a serious indictment of our present 
system of law-making if any reform of private law is to depend, not on the 
need for reform, but on the limited Parliamentary time available. 


There is no sign that Parliament would be willing to delegate to an expanded 
Law Reform Committee power to enact reforms of private law, but there is 
nothing to stop the House of Lords from occasionally amending the common 
law by judicial decision. The public has not objected to the Lords exercising 
undoubted legislative power within the limits imposed by the common law, 
namely, by laying down a rule which disposes of a particular case before them: 
why should the publie object to some subsequent variation in the rules so 
Jaid down? The layman is.far more likely: to object to the judicial attitude 
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of law lords who continue to uphold a rule, while saying that it is inconvenient 
and unjust in modern conditions (e.g., Radcliffe v. Ribble Motor Services, Lid. 
[1939] A:C. 215, at p. 245). 


The natural conservatism of English would prevent any abuse of the power 
not to follow a previous decision; as Lord Wright has said: ‘‘No court will 
be anxious to repudiate ‘a precedent. It will do so only if it is completely 
satisfied that the precedent is erroneous’? 8 Camb. L. J. 118, at p. 144). In 
any event, legislation could correct any improper vacillation in the opinions 
of the final Court of Appeal. The need for legislative intervention to correct 
the House of Lords when it exercised the power to refuse to follow its own 
precedents would certainly be less than under the present system. 


In National Bank of Greece and Athens S.A. v. Metliss [1958] A.C. 509, at p. 
525, Vicount Simonds said: ‘‘But, my lords, in the end and in absence of autho- 
rity binding this House, the question is simply: What does justice demand in 
such a case as this?’’ This is an admirable approach, but it leads one to ask 
why the search for justice should be entirely abandoned simply because the 
House of Lords, perhaps many years previously, laid down a particular rule. 
Might not the continuance of the rule in modern circumstances be also tested 
against justice? No other court of final appeal’in any other country follows 
such a doctrine of binding precedent. 


Recently some welcome signs have appeared which show that some of the law 
Jords are aware of the problem. In London Transport Executwe v. Betts 
[1959] A.C. 218, at p. 2382, Lord Reid said: ‘‘It has long been established 
practice that any decision of this House in a previous case on a question of 
law, such as the interpretation of a statute, shall be regarded as binding, and 
shall be followed, whether or not the question was adequately argued or con- 
sidered, and however much your lordships may disagree with the decision. I 
would not myself be against a modification of this strict practice, but so long 
as it exists I do not think that I am entitled to depart from it.’? At p. 247 in 
the same case, Lord Denning (dissenting) thought that the doctrine of precedent 
was being carried too far: ‘‘It would, I think, be a great mistake to cling too 
closely to particular precedent at the expense of fundamental principle.”’ 


Again in Qualcast (Wolverhampton), Lid. v. Haynes [1959] A.C. 743, at 
p. 758, Lord Somervell, referring to the application of the law of negligence to 
particular facts, said: ‘‘If the reasons given by a judge for arriving at the 
conclusion previously reached by a jury are to be treated as ‘law’ and citable, 
the precedent system will die from a surfeit of authorities.” It is perhaps not 
too sanguine to hope that this growing awareness of the dangers of a binding 
doctrine of precedent in the House of Lords may lead to relaxation of the strict 
doctrine.—S J. 


HUSBAND AND WIFE In Torr 


WE cannot understand how the present law relating to the liability to each 
other in tort of husband and wife has been allowed to survive for so long. It 
is wholly unsuited to the age of the motor ear. The Law Reform Committee 
(9th Report, Cmnd. 1268, H.M.S.0O., 9d.) has recommended that the old com- 
non-law rule. that husbands and wives cannot sue each other for civil wrongs 
should be abolished: it has already been eaten into by s. 12 of the Married 
Women’s Property Act, 1882. The committee also proposes that’ husbands 
should be able to sue wives for the protection of their own property and for 
ante-nuptial torts., The process of sweeping away anachronisms is long—sSJ. 
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REVIEWS. 


Taxation in India. By Waurer W. Brupno, Cuarues K. Coss, Jr. and Nant A. 
PaLKHIvALA. World Tax Series: Harvard Law School International Pro- 
gramme in Taxation. Bompay: N. M. Tripathi Private Ltd., 164 Princess 
Street. 1961. Roy. 8vo. Pages xxxi-+ 542. Price Rs. 37.50 nP. ' 

Tuis latest volume in the World Tax Series which is designed to present a 
comprehensive perspective of the various tax systems, gives a brief and lucid 
description of the structure of taxation by the Central and State Governments 
in India. Part I of the book deals with the background of the tax structure as 
a whole and summarises taxes on net income, the various taxes on capital and 
taxes on transactions. Part IT consists of a detailed analysis of the income-tax 
law in which statutory provisions, rules and up-to-date case law are integrated. 
Part III treats in detail Wealth tax, Expenditure tax, Sales and' Purchase taxes 
and Excise taxes. The international aspects of these taxes are also considered. 
The joint authors of this volume who are experts in their own field have made 
a very valuable and authoritative contribution to a series which aims at a 
world-wide service of information on national tax laws and administration. The 
neat get up of the book does credit to the publishers who have commendably 
brought out this low-priced Indian edition. 


The Bombay Public Trusts Act, 1950. By B.. B; A. PURANIK, B.SC., LD.B., Poona: 
1178/3, Shivaji Nagar. Second Edition. 1961. Demi 8vo. Pages xvi-+-520. 
Price Rs. 14. ° : 
Tue first edition of this book was published in 1952. The Bombay Publie 

Trusts (Unification and Amendment) Act, 1959, (Bombay VI of 1960), made 

several amendments in the original Act and this has necessitated a complete 

revision of the first edition of this book. The commentary has been completely 
revised in the light of the decisions of the Supreme Court and of the Bombay 

High ‘Court bearing on the Act, decided in the course of the last eight years. 

Important decisions and circulars of the Charity Commissioner lave ‘been re- 

ferred to. Courts, lawyers and trustees dealing with public trusts will find this 

edition very helpful. 


The Indian Sale of Goods -Act. By JAINTI PRASAD QUPTA, B.A., M.A., LL.B., 
Advocate. MerrRuUT: The Hindustan Law .Publishing Co., Krishna Para. 
1961. Roy. 8vo. Pages 240. Price Rs. 7.50;nP. 

THIS is a comprehensive, and lucid exposition of the law. relating to sale of 
goods as embodied in the Indian Sale of Goods Act, 1930. Some special features 
of the book are that subjects such as conditions and warranties, effects, of con- 
tract, when property in the goods passes to the buyer, the rights of unpaid 
seller, ete., are dealt with exhaustively. The relevant case law both Indian 
and English is fully dealt with in relation to the various provisions of the Act. 
The appendices contain some useful matter dealing with Bills of Lading and 
Charter Party and contracts of sale involving carriage of goods by sea. The 
book will be helpful not only to aident of law but also to the business com- 
munity. 


Lawyer’s Guide to en By JUGAL KISHORE CHATTERJEE, B.SC., B.L., 
CaucuTta: S. CO, Sarkar & Sons (Private) Ltd., 1-C, College Square. 1961. 
Demi 8vo. Pages 77. Price Rs. 4. 

Tis book is mainly intended for lawyers who have to deal with cases in- 
volving Commissions for Local Investigation and Commissions to make Parti- 
tion for which provision is made in the Civil Procedure Code, 1908. It will 
be very useful to them in understanding the matter of survey as well asin 
checking the reports and maps submitted by Pleader-Commissioners and in 
grasping.the mode of allotments in- ‘Partition, A special feature of the book 
is that it gives points for eross-examination in the aforesaid subjects. 
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BLOOD TEST AMENDMENT & SECTION 85 OF THE BOMBAY 
PROHIBITION ACT AND PENAL SENTENCE.” 


Ir was once thought that conviction under the Bombay Prohibition Act, s. 85, 
could be possible only if the accused person had consumed prohibited liquor 
and eventually in that case conviction if. any would be under both s. 66(b) 
and s. 85 of the Prohibition Act and that the provisions of s. 85 were of a 
minor nature. The decision of the Supreme Court in the case of Behram 
Pestkaka v. State of Bombay’ laid down that the prosecution must prove 
not only that the accused person consumed alcohol but that it must also prove 
that it was prohibited aleohol. This decision of the Supreme Court practically 
made conviction under s. 66(0) impossible merely on the evidence that he had 
consumed, some beverage. It appeared at that stage that if provisions of 
s. 66(6) could not apply to a particular case then provisions of s. 85 also would 
not apply and that conviction could be either both under s. 66(b) and s. 8d 
or under neither. However, it was held in the case of State v. Trimbak Dondu 
Bhoir? that if the prosecution is under s. 66(b) the burden would be upon the 
prosecution to establish that the liquor consumed is prohibited liquor, but if 
the prosecution is under s. 85 no question of discharging any such burden arises 
because a person would commit an offence under s. 85 if he drinks permitted 
liquor and if he is drunk and is incapable of taking care of himself. 


Apparently the State was not satisfied with the existing legal position and 
the lead for amendment to incorporate blood test provision in the Act was 
given by the Supreme Court itself. In the case of Behram Pesikaka v. State 
of Bombay it was observed that there was no provision of law in the Prohibi- 
tion Act under which the onus was put on the accused person to show that he 
had consumed permitted alechol though it was proved that he had consumed 
alcohol. Taking due guidance from the observation in Pestkaka’s case the State 
of Bombay by Act No. XXIT of 1959 added the following second clause to 
s. 66 of the Prohibition Act viz :— 


“Section 66. (2) Subject to the provisions of sub-section (3), where in any trial 
of an offence under clause (b) of sub-section (1) for the consumption of an intoxicant, 
it is alleged that the accused person consumed liquor, and it is proved that the concen- 
tration of alcohol in the blood of the accused person is not less than 0.05 per cent., then 
the burden of proving that the liquor consumed was a medicinal or toilet preparation, 
or an antiseptic preparation or solution,.or a flavouring extract essence or syrup, con- 
taining alcohol, the consumption of which is not in contravention of the Act or any rules, 
regulations or orders made thereunder, shall be upon the accused person and the Court 
shall in the absence of such proof presume the contrary.” 

(Sub-section (3) lays down some exceptions to sub-s. (2) of administration of 
liquors in hospitals ete.) 


Clearly the amendment to s. 66 by addition of the new sub-s. (2) seeks to 
provide some provision of law in respect of an offence under s..66(b) under 
which the onus is put on the accused person to prove that he has not consumed 
prohibited liquor when the 0.05 per cent. of alcoholic concentration is found 


* By K. D. Bhate, M.A., LL.B. 2 (1955) 57 Bom. L. R. 541. 
1 (1954) 87 Bom. L. R. 575, S.C. 
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in his blood. However it will be interesting and important to consider the 
consequences of the amendment upon trials where an offence under s. 80 is 
alleged. 

Firstly, it may be pointed out that 0.05 per cent. concentration of aleohol in 
blood is a percentage at which a man may be found to show signs of being 
intoxicated i.e. drunk. Conversely it can be said that if a person is completely 
under the influence of drink the alcohol concentration in his blood would be 
at least 0.05 per cent. Thus, if a person is found to be drunk and his blood 
is taken, the alcoholic concentration in his blood would be found to be at least 
0.05 per cent. However, if the percentage of alcoholic concentration in blood 
is found to be less than 0.05 per cent. then curious inferences will follow. Firstly, 
no presumption under s. 66(2) could arise. And, secondly, when the per- 
centage is found to be lesser than 0.05 it could not be said that he is under 
ihe influence of drink. In respect of the second inference there has been 
some lucid expression in the following judicial decisions. In the case of 
C. R. H. Readmoney Lid. v. State of Bombay, after considering various 
medical authorities, Tendolkar J. observed thus (p. 813) : 

“ In any event, what one has to determine for the purposes of attaching a mean- 
ing to the word ‘intoxicate’ is: What is the minimum blood concentration of alcohol 
that may be considered as showing the symptoms which may be fairly taken to be the 
symptoms of having had a drink, symptoms which by themselves may not be obnoxious 
or undesirable and yet are symptoms of having had a drink? I have no doubt that the 
concentration of bload at which it may be said that there are signs of intoxication is as 
low as 0.05 per cent.” 

In the case of Narayanan v. Sitatet Govinda Pillai J. after considering medi- 
eal authorities observed thus (p. 241): 

“Tt is generally agreed that with concentration below 0.05 per cent., there is little 
change to be observed on clinical examination; at 0.10 per cent. a number shows mild 
symptoms and quite possibly some more decided symptoms.” 

For the purpose of conviction under s. 85 it must be proved that a person was 
drunk. The word drunk is synonymous to a physical state of intoxication and 
intoxication connotes excessive use of aleohol. It was observed by Govind 
Pillai J. in the above said case of Narayanan* that (p. 240), 

“ ..In absence of any specific definition of this word in the statute in which the 
term is used, the word ‘intoxication’ applies only to the excessive use of intoxicating 
liquors or drugs...The state of intoxication may be taken to be practically equivalent 
to a state of drunkenness...” 

The decision of State v. Trimbak Dhondu Bhoir itself lays down that the 
definition of drunk requires that a person should be overcome by alcohol. 


Before proceeding further it may be considered whether the Bombay Prohi- 
bition Act is enacted with intention to effect the policy of prohibition only. 
The bare reading of the preamble and the provisions of s. 25 which enable 
exemptions of preparations containing aleohol not exceeding a specified per- 
centage from the provisions of the Act and Rules, and the low percentage of 
aleohol so exempted gives an idea that the intention of the Act is to penalize 
prohibited liquors only. If that was so being drunk under the influence of 
medicinal preparation would not fall within the purview of s. 85. However, 
this point is now clarified by judicial decisions. The decision of State v. 
Trimbak itself laid down that for conviction under s. 85 it was not necessary 
to prove that consumed liquor was prohibited liquor. It was observed in the 
ease of State v. Trimbak by Chagla C.J. in rather strong words thus (p. 545): 


“In our opinion, it is foolish to suggest that the Legislature permitted a person 
what is sometime euphemistically called a medicinal preparation even though he may 
drink in such quantity that it may result in his becoming intoxicated.” 


3 (1957) 59 Bom. L. R. 786. 4 [1952] ALR. T. C. 239. | 
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In the case of C. R. H. Readymoney Ltd. v. State of Bombay it was also 
observed by Tendolkar J. thus (p. 797): 


“,..The object of the provisions of the Prohibition. Act is not merely to prevent 
people from getting drunk, but is to prevent any citizen from having a drink at all...” 
The section concerned in the case of C. R. H. Readymoney Lid. was primarily 
s. 6A. of the Prohibition Act and it was urged that s. 6A related only to such 
articles as were medicinal in name only but in reality liquor. It was further 
observed by the learned Judge thus (p. 799): 
“,..There cannot be the least doubt that the object of amending the Act was to 
prevent the noxious use of articles the primary use of which is innocent and legitimate...” 

Thus, it is evident that though no express words are found in s. 85 that offence 
thereunder contemplate consumption of medicinal preparation, now in view 
of the judicial decisions it is really immaterial whether the beverage for con- 
viction under s. 85 is prohibited alcohol or medicinal preparation and any pre- 
paration containing alcohol leading to a stage of intoxication would come within 
the purview of s. 85. 

Now the question is how the stage of intoxication or drunkenness is to be 
proved. It cannot possibly be proved in positive manner that a person has 
consumed particular quantity of liquor or particular liquor preparation and. 
that, that quantity was sufficient to intoxicate him. In any event certain phy- 
sical symptoms must be found of intoxication in a person before he could be 
convicted under s. 85. It was observed by Govinda Pillai J. in the case of 
Narayanan v. State thus (p. 242): ° 


“,..The certificate, Ex. B, given by P.W. 6, stated that the accused was in a state 
of drunkenness for the following reasons, viz., smell of brandy from nose, redness of his 
eyes, very rapid pulse, and tremors in his hand. These findings are absolutely insufficient 
to hold that the accused was in a state of intoxication.” 

However, it can be said that the cumulative effect of the symptoms of smell of 
alcohol, dilated pupils, incoherent speech and unsteady gait lead to an inference 
that the person is drunk. 

It is generally the evidence of the doctor that is relied upon for the proof of 
these said symptoms. Apart from a suggestion that may be made that the doctor 
giving evidence is a state servant and that in view of major state policy, Police 
take keener interest to secure conviction of offences under this Act, it is worth 
considering whether mere outward observations by the doctor may not get exag- 
gerated in certain cases. If a doctor examines the temperature by hand and 
states that the temperature exceeds 103° temperature, could he be explicitly re- 
lied upon? There is some margin for mistake in clinical examination merely 
upon outward observation and in such examination even the finding of two 
persons may differ. Unless some mechanical device for reading results in this 
behalf is available it cannot be said that the observations of the doctor are in- 
fallible and very exact. From this point of view it can certainly be said that 
concentration. of alcoholic percentage in blood would give a good indication as 
to the state of intoxication or otherwise of a person. If concentration greater 
than 0.05 per cent. is found, it would certainly mean a corroborative piece of 
evidence to show that he was drunk. On the other hand if the concentration 
would be less than 0.05 per cent it would be futile to seek conviction under 
s. 85. Thus percentage of alcoholic concentration in blood would be very good 
evidence to prove an offence under s. 66(6) and also to corroborate or disprove 
an offence under s. 85 of the Act. 

In case where a person is tried under ss. 66(6) and 85 a curious position 
may arise upon reading of blood test report if the aleoholic percentage is found 
to be more than 0.05 per cent. but the clinical examination shows symptoms 
that his gait is steady or that his speech is coherent. It will not be rare that with 
0.05 per cent. concentration no cumulative symptoms are found as to indicate 
the stage of intoxication and a person on the same facts may stand convicted’ 
under the major offence of s. 66(6) but not under the minor offence of s. 85. 
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However, it may frequently happen that a person whose blood test gives result 
of alcoholic concentration of less than 0.05 per cent. would be acquitted of 
charges under both the sections. 


Thus on one hand the blood test amendment makes conviction under s..66(b) 
easier and probable, and ironically it may make conviction under s. 85 difficult 
and results of clinical examination report futile if blood percentage result 
shows less than 0.05 per cent. alcoholic concentration. To avoid a sort of 
gamble the police officer may. choose not to avail of blood test examination and 
he may merely seek clinical examination report and send a charge sheet under 
s. 85 of the Act. To avoid investigation of a serious offence, under s. 66(b) and 
to charge sheet a person for a lesser offence under s. 85 would be a curious 
decision but such instances are quite frequent. If there is misgiving that resort 
to blood test would render failure of the case under s. 85 of the Act and that 
blood test may not give expected percentage, avoidance of blood test may not 
be a very blamable step. Here two points arise for consideration. Firstly, 
whether blood test is mandatory and, secondly, even if not mandatory, whether 
failure of such step would justify adverse inference against the prosecution. 
The provisions of s. 129A, sub-ss. (Z) and (2), of the Act are as follows: 

“Where in the investigation of any offence under this Act, any Prohibition Officer 
duly empowered in this behalf by the State Government, or any Police Officer, has 
reasonable ground for believing that a person has consumed an intoxicant and that for 
the purpose of establishing that he has consumed an intoxicant, or for the procuring 
of evidence thereof,eit is necessary that his body be medically examined, or that his 
blood be collected for being tested for determining the percentage of alcohol therein, 
such Prohibition Officer or Police Officer may produce such person before a registered 
medical practitioner (authorised by general or special order by the State Government 
in this behalf) for the purpose of such medical examination or collection of blood, and 
request such registered medical practitioner to furnish a certificate on his finding whether 
such person has consumed any intoxicant, and to forward the blood collected by him for 
test to the Chemical Examiner or Assistant Chemical Examiner to Government, or to 
such other Officer as the State Government may appoint in this behalf. 

(2) The registered medical practitioner before whom such person has been produced 
shall examine such person and collect and forward in the manner prescribed the blood 
of such person, and furnish to the Officer by whom such person has been produced, 
a certificate in the prescribed form containing the result of the examination...” 

It can be validly urged that sub-s. (2) is added to s. 66 itself and that the 
test contemplated is in respect of offences under s. 66 only. The provision of 
s. 129A is inserted along with the amendment to s. 66 and is, therefore, in that 
behalf. The wording in s. 129A (J) “that for the purpose of establishing that 
he has consumed an intoxicant’’ contemplate evidence in respect of an offence 
under s. 66(b) of the Act and this phraseology in s. 129A capable of such inter- 
pretation could not be intended to cover reference to s. 85 of the Act. 

The scheme of s. 129A suggests that taking of blood test evidence is merely 
an enabling and discretionary provision for the police officer. The word ‘may’ 
in s. 129A (J) appears to be quite indicative about it. The word ‘‘shall’’ in 
s. 129A (2) refers to what .the doctor will do and it cannot control the enabling 
meaning of word ‘‘may’’ in s. 129A(J). It will be a very extreme view to urge 
that the doctor as soon as a'person is brought before him would be bound to 
take blood for test though merely clinical examination is required from him. 
Therefore, it cannot be said that provisions of's. 129A are mandatory and are 
intended for investigation of offences under s. 85 of the Act. 

‘However, it can be urged that it will be open for the police officer to seek 
blood test evidence even for cases falling under s. 85 by way of corroborative 
evidence to clinical examination report. This could be done under the existing 
s. 129 ofthe Act. But under this provision of s. 129 it will be optional for the 
accused to give blood and for want of ‘due’provision the police would not be 
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T to compel the accused to give blood for test. (Deoman hamji v. The 
tate’), 

Now as the provisions of blood test are apparently enabling and when the 
police officer wants merely clinical examination report the second eventuality 
as to whether adverse inference could be drawn against the prosecution for not 
availing of the best possible evidence, is rendered of greater importance. 

Provisions of s. 114 of the Evidence Act need some consideration. Adverse 
inference can be drawn against the prosecution if particular evidence could be 
produced but is not produced. Provisions of s. 114 would properly apply if 
blood is taken out for test and results of it are suppressed wilfully. Not taking 
the blood for test would not give due basis for drawing an adverse inference 
because it is not a case where evidence is not produced or where available evi- 
dence is kept back. What is done by the investigating officer in such case is 
primarily to neglect or avoid investigation of an important factor, evidence in 
respect of which would have probably helped the prosecution. Therefore, it is 
doubtful whether provisions of s. 114 could apply in such cases. But, if it can 
be validly suggested or shown that the investigating officer or the doctor could 
foresee the result of blood test and hence blood was not taken, then their con- 
duct would need consideration and it appears that in such a case there will be 
scope for urging adverse inference. 

However, even if adverse inference is to be drawn because of not availing of 
the blood test, in such cases two categories shall have to be-drawn. First will 
be where the offence alleged or registered is under ss. 66(b) and 85 both. The 
other category will be where it is under s. 85 only. In cases falling under 
first category where charge is under s. 66(6) and s. 85 also, the blood test 
evidence is necessary and is best kind of evidence; failure to avail of it 
(though charge sheet is only under s. 85 offence) could not be separated for the 
purpose of s. 85 because initially the accusation is jointly under both the 
sections. 

But when the allegations are about s. 85 only it cannot be said that prosecu- 
tion has not availed of best evidence because there appears no provision for 
blood test in respect of offences under s. 85 and the prosecution could not be 
supposed to seek blood test evidence merely for the purpose of securing evidence, 
to support the accused and which would ultimately result in his acquittal. It 
may happen that, when blood test is avoided the case under s. 66(b) would fail 
for want of presumption and also under s. 85 if adverse inference could be 
drawn. But it will be an ironical result difficult to be reconciled with the in- 
tention of the blood test amendment. To avoid such result some clarification in’ 
the Act is necessary. 

Provisions of s. 85 of the Act need some change even otherwise. A person 
some times is the victim of accusation under s. 85 of the Act merely on evidence 
of Panchanama and the Panchas. This is rather apprehensive looking to the 
penal sentence under s. 85. Instances are very frequent when Panchas become 
hostile. Such state of things is really not happy. Therefore, it will be fair 
if at the investigation stage some check is put in respect of eases under s. 85 
which in practice can be started upon (and sometimes concluded upon) the 
evidence of Panchanama. The influence of drink seems: to fade away within 
about three hours and in the interior it may happen that within this short span 
of time it does not become possible to avail of the clinical examination of the 
accused. However, in cases where such clinical report is available it cannot 
always be a very clear or absolutely dependable evidence. Even the doctor’s 
clinical report may not be very accurate or infallible. One of the methods for 
some such check would be to suitably amend the Act whereby the accused person 
will have the facility and privilege to offer his blood within a prescribed time 
for test of alcoholic concentration to a Government or recognised dispensary 
and that if alcoholic concentration in his blood is found to be less than 0.05° 


e 5 (1958) 6l Bom: L. R. 30. 


6 
70 , THE BOMBAY LAW REPORTER. [VOL. LXIII. 


per cent. it should be treated as a presumptive evidence in his favour that he 
was not drunk. In the absence of such facility instances may come forth where 
accused resort to the services of private medical practitioner and pathologist 
to get blood examined and to produce such evidence (only if found favourable) 
at the trial. Also the sentence provided under s. 85 needs reconsideration. If 
the severity of sentence under s. 85 of the Act is reduced the exalted importance 
of Panchas in such cases would naturally come down and efforts to win them 
over would much minimise. It can be seen that now in view of blood test amend- 
ment percentage of convictions of cases under s. 66(6) have considerably gone 
up. It can fairly be urged that for a successful prohibition policy what is really 
required is punishment for use of prohibited liquor only. Further it can be 
said that as offences under s. 85 of the Act are of a minor nature and similar 
to offences under the repealed provisions of the Police Act, penal punishment 
for breach of s. 85 of the Act was probably not intended by the Act. 

It was observed in the case of State v. Trimbak that (p. 543), 

“Under s. 61 AA of the District Police Act which was repealed by the Prohibition 
Act, what was constituted an offence was a person being drunk and incapable of taking 
care of himself or behaving in a disorderly manner under the influence of liquor and 
there was a similar provision in s. 122-A of the City Police Act. Therefore it will he 
noticed that under both these Police Acts what was made punishable was not drinking 
as such or even drunk as such, but the commission of certain acts which resulted from 
a person being drunk. 

In s. 85 of the Prohibition Act as far as sub-ss (1) and (2) are concerned, the same 
policy of the law has been maintained...” 

It could have been urged in the case of State v. Trimbak that if the policy of 
the Prohibition Act in respect of s. 85 was similar to Police Acts and that if 
it could be said that s. 85 of the Act contemplated any beverage for the purpose 
of the offence under s. 85(/) and (2) then the sentence contemplated under 
s. 85 could only be similar to the provisions of Police Acts and the word ‘and’ 
in punishment part of s. 85 really meant ‘or’. For intoxication by simple or 
medicated beverage the Legislature could not have contemplated penal punish- 
ment. Hither the penal punishment was contemplated for prohibited liquor 
and s. 85 of the Act contemplated prohibited liquor; or that the ‘and’ in the 
punishment clause of s. 85 meant ‘or’. It cannot be both ways. However the 
point was not urged in the case of State v. Trimbak. 

In any event. to be found in a public place under influence of permitted 
liquor, the present sentence appears to be very excessive. Now that judicial 
decisions have ascribed to the Legislature the intention to include permitted 
liquor also within the purview of s. 85, it remains for the Legislature to con- 
sider whether the quantum of penal punishment is necessary for excessive 
consumption of simple beverage. Changed circumstances in view of the blood 
test amendment and its results in getting convictions under s. 66(6) of the 
Act need to be viewed. It also needs consideration whether the raised import- 
ance that s. 85 of the Act has reached when convictions under s. 66(b) were 
difficult or impossible, need to be continued after the present blood test amend- 
ment. It is expedient that penal sentence under s. 85 of the Act is reduced and 
- made discretionary and the word ‘‘and’’ in the punishment part is replaced 

y “or”. 


GLEANINGS. 


SUBSTRATUM OF A CONTRACT 


Tre idea that every contract has a main object to it which, whatever terms and 
conditions may be appended to the contract, must always subsist and must be 
performed, is an attractive one, but it is not without its difficulties. The theory 
postulates that, notwithstanding the exclusion of conditions and Warranties, 
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the main object remains. Such a theory has ‘the support of logic since, if a 
contract can be construed as having a clause which excludes any liability for 
failure to perform the main object (and that goes so far as will surely exclude 
all the side-issues as well), then the contract must be self-contradictory and a 
nullity. . 

When we come to apply such a theory to a given contract, the first question 
to ask is whether the purchaser agreed to buy a chance or not: there is cer- 
tainly nothing to prevent a vendor making clear that what he is offering is an 
unknown quantity. Suppose, for example, a dealer offers a second-hand car 
which, let us say, he has bought only ten minutes earlier, without having 
had any tests or trial runs. He has taken a risk in buying it and he is offering 
the opportunity to the purchaser to buy the car ‘‘as seen.’’ In such circum- 
stances the purchaser can hardly complain if the car is practically useless: in 
effect he has not bought a car in the sense of a self-propelling vehicle fitted 
with a working engine, proper controls and the like. He has bought a chance in 
the shape of something that looks like a car in the above sense but may not 
prove to be so. 

Even such a contract to purchase a chance’ has its ‘‘main object’: in our 
example it is the.car hulk and accoutrements such as they are. Maybe the 
purchaser is a penniless engineer who can ‘‘make something of it’’ in one way 
or another. 

Such a contract is an exceptional kind. Normally a purchaser has a parti- 
cular object in mind and it is usually an object known to the seller. He wants 
a car, let us say, for everyday business purposes or a delivery van for his shop. 
He expects and is entitled to expect that what he buys is in ‘‘merchantable 
condition,’’ to use the words of the Sale of Goods Act. On the other hand, 
in a competitive world the seller, to keep his price down, wants to avoid liability 
in the future for multifarious complaints about the goods sold; of this are born 
the various exceptions clauses whereby the seller excludes such liabilities. The 
question is: how far can he go with his exceptions? 

The idea of a ‘‘fundamental term’’ or ‘‘main object’ of a contract was ex- 
plored by Devilin, J., in Smeaton, Hanscombd & Co. Lid. v, Sasson I. Ketty, 
Son & Co. (No. 1) [1953] I W.L.R. 1468, and by the Court of Appeal 
in Karsales (Harrow), Lid. v. Wallis [1956] 1 W.L.R. 936. In the 
latter case the seller of a car after inspection by the buyer but be- 
fore delivery apparently changed the engine and tyres of the vehicle and re- 
moved the radio and other articles. The engine substituted would not fun- 
ction and delivery was effected with the aid of a tow-rope. But the ‘‘vehicle’’ 
delivered had the same body and registration number as the vehicle 
seen and found excellent on trial, and as the governing contract contained 
an exceptions clause excluding liability for breach of condition or warranty 
express or implied, it was contended that the contract held. The full facts are 
a little more complex than the foregoing statement, involving both a firm of 
motor car dealers and a finance company as well as the buyer and seller, and 
the interested reader is referred to the report for the full details. It is sufficient 
for our purposes to say that the Court of Appeal held that exception clauses 
do not and cannot operate to give protection from the breach of a fundamental 
term; and that in the case in question there had been such a breach because 
delivery of the hulk with different ‘‘innards’’ from those fitted at the time of 
inspection was a failure to deliver the thing really purchased, namely a self- 
propelling vehicle, and that was the breach of a fundamental term against 
which the exceptions clauses could not protect. 

Recently, the principle was again applied in the ease of Sze Hai Tong Bank, 
Ltd. v. Rambler Cycle Co., Ltd. [1959] 3 W.L.R. 214. In that case 
a consignment of bicycle parts was sent by the Rambler Cycle Co., Ltd. 
to Singapore on the s.s. Glengarry under a bill of lading which provided that 
the goods were to be delivered to the consignee or his order or his assigns, 
and there was a further provision to the effect that responsibility of the carrier 
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should be deemed to cease absolutely after the goods had been discharged from 
the ship. The Southern Trading Company, the consignees, who had ordered 
the goods, wished to get them without paying for them immediately. Not hav- 
ing paid, they could not get possession of the bill of lading without which the 
carrier ought not to give delivery. Apparently a common practice had grown 
up to meet this sort of difficulty: the consignee persuaded his bank to give to the 
carrier an indemnity whereby the bank undertook to indemnify the carrier for 
giving delivery without production of the bill of lading. 

In this action the sellers sought a remedy for non-payment against the carrier 
for having delivered the goods without production of the bill of lading, and the 
carrier in turn sought to rely on the indemnity. The bank admitted liability 
if the carrier was liable, but pleaded that, since the bill of lading provided that 
the carrier was relieved of all responsibility after the goods had been dis- 
charged, there was no liability to be indemnified. 

The Privy Council, before whom this appeal came from Singapore, again 
adopted the principle that exempting clauses cannot operate to excuse the 
breach of a fundamental term. The obligation of a shipping company not to 
deliver goods except against production of proper documents was fundamental 
to their contract of carriage. However wide an exemption clause may be in 
wording, its application must be limited so as not to excuse failure to perform 
the main object of the contract.—S.J. 


r ‘Some Recent AWARDS 


Some recent awards are noted below. Age, occupation and earning capacity 
are stated wherever known. 


I. ‘Toran WRECK” Case 

Oliver v. Ashman ((1960]-3 All E.R. 677, Lord Parker, C.J.). Boy, under 
two years. Brain injury left him mentally defective, unable to talk or under- 
stand, apparently with diminished sense of pain or distress. Virtually inca- 
pable of education, would have to spend life in an institution eventually though 
his parents would keep him for a few years with nursing help. Total damages, 
£ 11,000. 

Note .—The factors taken into account were: (i) Loss of enjoyment of.life. 
(ii) Loss of prospect of earning a living. (iii) Expenses incurred and to be 
incurred. Damages under heading (i) would apparently be less than in a 
case where the plaintiff knew what he was losing. 


II. ‘PARTIAL WRECK” CASE 

Pope v. D. Murphy & Son, Lid. ([1960]- > All E.R. 873, Streatfeld, J.). 
Man, 52, builder on own account earning £750 a year. Crushed chest with 
damage to lung, ribs and spine, also brain damage: permanent invalid and in 
pain. General damages: (i) Injuries, pain and loss of amenities: £9,500; 
(11) Loss of expectation of life, £ 250; (iii) Loss of earnings, £5,000; (iv) Future 
medical expenses, £250. Total £15,000. (As to earnings, see also below.) 
HI. Lees 

Damms v. Winterton (Court of Appeal, October 7, 1960). Youth, 18, van- 
boy. Both legs amputated above-knee. Artificial limbs fitted but still had to 
use sticks. General damages of £ 18,500 (Elwes, J.) reduced to £ 9,000. 
IV. Arms AND HANDS 

(i) Pace v. Mountstuart Dry Docks, Lid. (Court of Appeal, November 22, 
1960: The Times, November 23). Man, 51, marine fitter. Loss of right arm 
below elbow. Karminski, J. awarded (in addition to special damages) £ 1,500 
for future loss of earnings and £-750 for the injury itself, total £2,250. ‘Court 
of Appeal held £750-was inadequate for the injury itself (as distinet from 
loss of earnings) -and increased the award under this head by $1,000. General 
OE £ #i 250. 
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(ii) Eaves v. Morris Motors, Lid. ((1960] 3 All E.R. 656, Winn, J.). Man, 
under 21, machine operator. Cut on left index finger resulting i in sepsis and am- 
putation ‘of finger. He was a left-handed man. General damages £1,250. 


V. Eves 

Harris v. Guest (Q.B.D., Atkinson, J., October 24, 1960: The Times, Octo- 
ber 25). Boy, 16. Right eye so badly damaged he must be considered one-eyed. 
Lost intended career in Merchant Navy. General damages (assessed but not 
awarded) £ 2,250. 


VI. Furure EARNINGS 

Pope v. D. Murphy & Sons ([1960] 2 All E.R. 873) ; : Oise v. Ashman 
({1960] 3 All E.R. 677). In the first of these two cases Streatfeild, J., held 
that where a man’s expectation of life is reduced he is entitled to damages for 
loss of earnings (suitably discounted) over the period of which he has been 
deprived, not just over the period -for which he is expected to survive. In the 
second case Lord Parker, C.J., followed and approved this decision. The 
earlier and controversial decision to the contrary in Harris v. Bright’s, etc. 
({1953] 1 All E. R. 395) was not followed. 
VII. RECOVERY or EXPENSES 

Gage v. King ([1960] 3 All E. R.. 62). Diplock, J. held that the right to 
recover, as special damages, expenses such as medical fees and household help 
depends upon who is legally liable for them. Accordingly in the ease of a 
wife living with her husband, these expenses, being for ‘‘necessaries’’, were 
part of the husband’s damages. (Aliter, no doubt, if it was lear that the wife 
undertook the hability.)—ZJ. : 


PayMENT oF Waces DURING ILLNESS 


THE effect of illness upon the rights and liabilities of the parties to a contract 
of employment differs according to whether the illness completely incapaci- 
tates the employee from fulfilling the contract or merely makes it temporarily 
impossible for the employee to carry out the duties of his employment: Cuckson 
v. Stones (1858, 23 L. T. Rep. (0. 5.) 242; 1 E. & E. 248, 257) per Lord Camp- 
bell; Storey v. Fulham Steel. Works Company (1907, 24 T. L. R. 89). Thus, 
in several cases concerning singers, actors and musicians it was held that the 
illness of -the performer made the fulfilment of the contract impossible and 
therefore terminated the employer’s obligation to employ and pay the perfor- 
mer: see Robinson v. Davison (1871; 24 L. T. Rep. 755; L. R. 6 Ex. 269); 
Poussard v. Spiers (1876, 34 L. T. Rep. 572; 1 Q. B. D. 410) ; Terry v. Variety 
Theatres Controlling Company Inmited (1928, 44 T. L. R. 451). On the other 
hand, where the employee’s illness did not substantially prevent the fulfilment 
of his envisaged employment it was held that the illness did not terminate T 
employment: Bettini v. Gye (1876, 34 L. T. Rep. 246; 1 Q. B. D. 183); K. 
v. Raschen (1878, 38 L. T. Rep. 38) ; Loates v. Maple (1903, 88 L. T. Rep. 288). 
Where the emplóyee’s illness does not determine the contract the further ques- 
tion has been raised whether the employer is obliged to pay the employee the 
agreed wages or salary for the period during which the employee did not work for 
the employer because of the employee’s illness. It is this question which had to be 
considered by Pilcher, J., in the recent case of Orman v. Saville Sportswear, 
Irimited ((1960) 3 All E. R. 105). It is a question with a long history. 

The earliest case is Cuckson v. Stones (sup.). There the employee had been 
engaged for ten years, during which time he was ill for a considerable period 
and was unable to do the work he had contracted to perform. It was held that, 
although if an action had been brought by the employee during the time of 
his illness it could have been met with the defence ‘that the employee was ill 
and so not ready and willing or able to render the agreed or any other service, 
nonetheless the illness of the employee did not entitle the employer to say 
that the eentract of employment had been rescinded. Hence he was liable, 
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after the employee’s illness had ended and the employee sued for the wages 
for such time, to pay the employee the agreed wages. 

It may be that in that case the fact that the employee, though prevented by 
illness from performing his contract of employment, was yet able to assist the 
~ employer to some extent by teaching him how to do the work that the employee 
had been engaged to do, was a relevant and material factor. But in Warren 
v. Whittingham (1902, 18 T.L.R. 508) there was no such circumstance. There 
the employee had been engaged for five years at a yearly salary, during which 
time he fell ill and was prevented from performing his work. It was held that 
the employee was entitled to his salary for the period of his illness, for although 
he was prevented from working, he was ready and willing to perform his work. 
In the same year, however, it was decided that an employee who had been ill 
and so prevented from working was not entitled to recover his wages from the 
employer where he had in fact received compensation under the Workmen’s 
Compensation Act, 1897 (then in force), for his incapacity to work: Elliott 
v. Liggens (87 L.T. Rep. 29; (1902) 2 K. B. 84). This decision recognised 
the employer’s liability to pay wages during illness, but was based upon the 
idea that an employee could not claim both wages and compensation in lieu of 
wages that would have been earned. 

Five years later, in 1907, the question again arose and it was held in Storey v. 
Fulham Steel Works Company (sup.), where the employee had a contract for 
five years and was ill for a time during that period, that since his illness was 
curable the contract was not rendered impossible of performance and was there- 
fore not capable ofebeing treated as rescinded by the employer, who was liable 
to pay the wages for the period of the employee’s illness. On the other hand, 
in the same year it was accepted by the Divisional Court in Niblett v. Midland 
Railway Company (1907, 96 L. T. Rep. 462) that the contract of employment 
could contain a term which exclude the liability of the employer to pay 
wages during a period of illness; and in that case it was held that the rules 
of the company, which were incorporated into the contract of employment as a 
result of the signing by the employee of an undertaking when he entered the 
employer's service, impliedly provided that the employee was not entitled to 
wages during any period of illness, though he was entitled to receive sick pay 
instead. 

A’ few years later, in Warburton v. Co-operative Wholesale Society Limited 
(116 L.T. Rep. 107; (1917) 1 K.B. 668), Lord Cozens-Hardy, M.R., said, relying 
upon Cuckson v. Stones: “‘It has been long settled that a contract of service 
is not terminated by incapacity to work by reason of temporary illness and that 
on return to work the man ean recover his wages during the period of his ab- 
sence.’’ It is to be noted that the case itself was not concerned with the re- 
covery of wages for a period of absence due to illness: it was concerned with 
the question whether a man who received compensation under the then Work- 
men’s Compensation Act could be said to have determined his employment by 
the receipt of such benefit. However, it was said by Lord Cozens-Hardy, as 
seen above, that absence through illness did not disentile a man to wages for 
such period, though Scrutton, L.J., pointed out that in some cases he would 
not be entitled to recover wages, e.g. if there was an implied contract that a 
man who was receiving money because he was not able to work should not also 
claim the full money he would receive were he able to work (Niblett v. Midland 
Railway Company) or if some kind of estoppel could be raised against him (as 
in Elliott v. Inggens), an idea which Serutton, L.J., could not understand. 

It was the statement of Lord Cozens-Hardy which caused some difficulty when 
the question again came before the Court of Appeal in the first of the cases in 
1939 and 1940. 

Highty years after the decision in Cuckson v. Stones the Court of Appeal 
reconsidered this matter in Marrison v. Bell (160 L. T. Rep. 276; (1939) 1 All 
E.R. 745). This was a case where an employee had fallen ill and was given 
notice of the termination of his employment when he returned to werk on his 
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recovery. During his illness he had received the benefits to which he was en- 
titled under the National Health Insurance Act at that time. He sued to re- 
cover his wages for the period of his illness, and it was held that he was entitled 
to recover such wages because the benefits under the National Health Insurance 
Act were meant to be an addition to, and not a substitute for, his wages. Thus 
the real decision in the case was that the principle applied in respect of work- 
men’s compensation in Elliott v. Inggens was not also applicable to this different 
statutory benefit. However, at one point in his judgment, Scott, L.J., seems to 
have suggested that the employer’s liability to pay wages during a period of 
illness was absolute; for, after referring to the passage in Lord Cozens-Hardy’s 
judgment in the Warburton case, cited above, Scott, L.J., continued: ‘‘It is 
to be observed that that sentence is absolutely unlimited and unqualified in its 
terms and a direct negative to the...argument...that the wages ceased to be 
payable at common law as a result of incapacity to work by reason of temporary 
illness.” It is true that a little later on in his judgment the learned lord justice 
accepted that this obligation to pay could be varied by an implied term in the 
contract of employment, or by the application of the Workmen’s Compensation 
Act as it had been interpreted. But the impression was given that, save for 
such instances, the employer’s liability at common law was clear and unqualified. 

Hence in Petrie v. MacFisheries, Limited (161 L. T. Rep. 408; (1989) 4 All 
H.R. 281) an employee attempted to argue that he was entitled to payment of 
wages for the time during which he was absent from work because of illness. 
In that case the facts were slightly different. Before the employee started work 
a notice had been put up by the employers at the place where he worked saying 
that half pay up to a total of 21 days per annum would be allowed as a matter 
of grace in respect of absence through illness. The employee was absent for 
short periods during several years, and was given half pay for the period of each 
absence. Then in 1938 he was absent for a period of over six months. In res- 
pect of that period he claimed to be entitled to full wages. It was held by the 
Court of Appeal that his claim was unfounded. 

It was pointed out that Marrison v. Bell did not decide that there was an 
unqualified right to wages during a period of illness. On the contrary, every- 
thing depended on the nature of the contract and the nature of the service. 
On the facts of Petrie’s case there was no evidence from which it could be said 
that the contract was such as to entitle the employee to payment of wages during 
illness. du Pareq, L.J., was very careful to insist that Lord Cozens-Hardy’s words 
in Warburton ease must be limited to the kind of contract there involved and 
that only where there was an express or implied term, or a custom, to the effect 
that wages would be paid during illness would the employer be liable to pay 
such wages. 

This point was underlined by the decision of the Court of Appeal in O’Grady 
v. M. Saper, Limited (163 L. T. Rep. 165; (1940) 3 AN E. R. 527), where 
again the contract of employment in question showed. that it had been impliedly 
agreed between the parties that no payment of wages was to be made during 
illness. MacKinnon, L.J., stressed that everything turned upon the terms of 
the contract. (See also Hancock v. B. 5. A. Tools, Limited, (1939) 4 All E.R. 
538). 

However, an important question seems to have been left unanswered by these 
cases, namely on whom was the onus of proving liability or non-liability to pay 
wages during illness? In this respect the decision of Pilcher J. in Orman v. 
Saville Sportswear, Inmited is interesting in the light of what was said im the 
earlier cases. 

It is accepted that everything turns upon the nature and terms of the contract 
of employment involved in a particular case. How is the contract to be viewed? 
In Petrie v. MacPisheries, Limited Atkinson, J., pointed out that the obligation 
to pay wages during sickness could not be said to arise in the weaving industry 
where the amount of wages payable depended upon the quantity and quality 
of the work done (see Sagar v. H. Ridehalgh and Son, Inmited, 144 L. T. Rep. 
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480; (1930) All E.R. Rep. 288); nor where by the custom of the industry 
wages were payable only for services rendered, as with agricultural labourers; 
nor in the mining industry (see Browning v. Crumlin Valley Collieries, Limited, 
134 L. T. Rep. 603; (1926) All E.R. Rep. 182). And the learned Judge drew 
‘a distinction between a contract where the consideration for the payment of 
wages was the actual performance of the work and a contract where the considera- 
tion for the payment of wages was the mere readiness and willingness to per- 
form the work, if of ability to do so. In all cases the right to wages depended 
upon whether the consideration therefore had been performed. On this view 
there was no presumption either in favour of or against the payment of wages. 
during illness. But in the Orman case-Pilcher, J., after considering the cases 
referred to above, came to the conclusion that they established the following 
proposition: ‘‘Where the written terms of the contract of service are silent 
as to what is to happen in regard to the employee’s right to be paid whilst he 
is absent from work due to sickness, the employer remains liable to continue 
paying so long as the contract is not determined by proper notice, except where 
a condition to the contrary can properly be inferred from all the facts and the 
evidence in the case. If the employer seeks to establish an implied condition that 
no wages are payable, it is for him to make it out.” And in construing the 
written contract the court will not accept any implied term which will not pass 
the test of being a necessary implication: see Reigate v. Union Manufacturing 
Company (Ramsbottom) (118 L.T: Rep. 479; (1918) 1 K.B. 592, 605, per 
Serutton, L.J.). 

`” In the Orman cage, which dealt with the employment by a company of skirt 
manufacturers of a man as a production manager for their factory, nothing had 
been expressly agreed by the parties as to the employee’s right to be paid dur- 
ing illness. He was paid a basic salary and a bonus on production. He be- 
came ill with coronary thrombosis and remained absent from work for a period 
of two months, at the end of which he told his employers that he was fit for 
work. His contract of employment was then terminated.' During the period 
of his illness the employers paid him his basic salary, as they claimed, as an 
act of grace. But they did not pay him the bonus. The employee consequently 
sued for the amount of such bonus for the period of his illness, and Pilcher, 
J., held that his claim was well founded. The learned judge decided that no 
term excluding the employers’ liability to pay wages (including bonus) during 
the period of illness could be implied into the contract-of employment. 

It would seem, therefore, that, at any rate in respect of the particular kind 
of employment involved’ in this case and where there was a written contract 
of employment, Pilcher, J., was prepared to accept the view that there was a 
presumption that wages were to be paid during illness. If this is a correct’ 
view to adopt, then it may well be that the Orman case has taken the principles 
settled in the 1939-1940 eases a step further.—L.T. i 
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THE PARKING PROBLEM: Common LAW REMEDIES? 


One of the worst headaches confronting any metropolitan or urban authority 
today is, without doubt, the problem of parking space for motor cars. For 
ihose who live in cities and large towns there is very often a private 
problem of the same nature: one read recently of an exasperated house- 
owner who brought 'a private action against a trespassing motorist who used the 
road space in front of the houseowner’s door. This case’ illustrates the often- 
forgotten axiom of English law that, while the surface of roads and streets is 
deemed to be vested in the highway authority, the subsoil remains vested in the 
adjoining landowner. The local authority is deemed to be seized only of such 
part of the surface and soil as is necessary to carry the road and necessary ser- 
vices. Moreover,-should a road or street be closed, owing to re-development or 
any other reason, that portion of the land previously vested in the highwa 
authority reverts in toto to the adjoining landowner. è ae 
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The enterprise of the individual houseowner referred to above reminds one 
also of the theoretically powerful rights vested in a landowner with respect to 
the highway on to which his property abuts. These rights may be considered 
under three heads: trespass, access and nuisance. It may be of interest to con- 
sider these rights and what the courts have had to say about their exercise. 

The landowner’s ability to treat users of the highway as trespassers in certain 
circumstances springs from the doctrine that, as adjoining landowner, the frec- 
hold of the subsoil of the highway remains vested in him. The surface of the 
highway is deemed vested or dedicated to the public. How, then, can it be 
trespassed upon? The answer to this question is to be found in the cases of 
Harrison v. The Duke of Rutland (68 L. T. Rep. 35; (1893) 1 Q. B. 142) and 
Hickman v. Maisey (82 L. T. Rep. 821; (1900) 1 Q. B. 752). The names of 
these cases may very well stir the memories of those who have sat for almost any 
legal examination in tort. While there have been other cases which have fol- 
lowed and applied their principles, these two remain the bedrock of this branch 
of the law concerning trespass upon the highway. In Harrison’s case, the 
plaintif went upon a highway that crossed the defendants grouse moor solely 
for the purpose of using the highway to interfere with the defendant’s en- 
joyment of his shooting by preventing the grouse from flying towards the 
butts. The defendant’s keepers forcibly prevented the plaintiff from inter- 
fering and he sued the defendant for assault. The defendant pleaded justi- 
fication and, by way of counter-claim, asked for a declaration that the plaintiff 
was a trespasser upon the occasion in question. The Court of Appeal held 
that, inasmuch as the plaintiff was upon the highway for purposes other than 
its use as a highway, he was a trespasser, and (by Lopes and Kay, L.JJ.) that 
the court ought to make a declaration to that effect. That case settled that the 
proper use of the highway by the public was one of passage and re-passage. 

The latter case, Hickman v. Maisey, went on to define when even the exercise 
of the right of passage and re-passage could be wrongful. There the plaintiff 
owned land crossed by a highway. A racehorse trainer had his permission to 
use some of his land for training purposes. The portion so used could be viewed 
from the highway running across the land. The defendant was the proprietor 
of a magazine which reported on the form displayed by racehorses during their 
training. He walked up and down a 15-yard stretch of the highway for one 
and a half hours, watching the racehorses and taking notes. His defence to 
the plaintiff’s action was that he was using the highway in a legitimate way, 
as a member of the public. It was held that the defendant had “exceeded the 
ordinary and reasonable user of a highway, as such, to which the publie was ` 
entitled, and he was therefore guilty of a trespass on the plaintiff’s land. Quota- 
tions from the judgments help to illustrate both the extent of the publie’s right 
of user and also the difficulties inherent in establishing wrongful user. A. L. 
Smith, L.J., said: ‘‘I cannot agree...that the acts which this defendant did, 
not really for the purpose of using the highway as such, but for the purpose of 
carrying on his business as a racing tout, to the detriment of the plaintiff by 
watching the trials of racehorses on the plaintiff’s land, were within...an ordi- 
nary and reasonable user of the highway.’’ At the same time, Collins, L. J., 
said: ‘‘It is not very easy to draw an exact line between the legitimate user 
of the highway as a highway and user which goes beyond the right conferred 
upon the public by its dedication.’’ 

More will be said shortly concerning the difficulties which are likely to beset 
an intending litigant. It is sufficient at the moment to emphasise that, no 
matter what the modern extensions, inevitable in-a populous and civilised com- 
munity, of the rights of user of the publie with regard to highways dedicated 
to their use may be, ‘‘the primary purpose of the dedication must always be 
kept in view.” 

As the judgments cited: above suggest, to sied in trespass a plaintif must 
show an improper or unreasonable use of the highway. A similar prerequisite 
is also necessary to succeed: on the grounds of interference with a right of 


78 THE BOMBAY LAW REPORTER. [VOL. LXUL. 


access. Such unreasonable interference with the landowner’s right of access 
imports such unreasonable behaviour as to amount to a public nuisance. The 
second and third heads, therefore, run more or less into one another with re- 
gard to the requirements of proof. Again, reference to decided cases shows that 
the problem under consideration may well be almost as old as wheeled traffic. 
Benjamin v. Storr (1874, 30 L.T. Rep. 362; L.R. 9 C.P. 400) concerned a 
plaintiff who kept a coffee-house near Covent Garden, facing a narrow street. 
The defendants were auctioneers whose premises had an outlet on to the street 
next to the plaintiff’s property. They were constantly unloading and loading 
horse-drawn wagons at this entrance. Their vans blocked out so much of the 
plaintiff’s light that he had to burn gas in his coffee-house all day. Access to 
his house was obstructed by horses, whose staleing furthermore rendered his 
shop incommodious and uncomfortable. Brett, J., in finding for the plaintiff, 
stated that ‘‘in order to entitle a person to maintain an action for damage 
eaused by that which is a public nuisance, the damage must be particular, 
direct and substantial.” In other words, the private plaintiff must show that 
he has sustained a particular damage or injury, other than and beyond the 
general injury to the public. | 

One example of such substantial and direct injury is an unreasonable inter- 
ference with access to property arising from obstruction on the highway. While 
this was but a secondary matter in Benjamin’s case, the decision in fritz v. 
Hobson (1880, 42 L.T. Rep. 225; 14 Ch. D. 542) turned precisely on this point. 
The plaintiff there was a dealer in pictures, old china and other curiosities, and 
was also a tailor. The defendant was a builder who had secured a large and 
valuable contract for rebuilding works to be carried out on land opposite the 
plaintiff’s property. Because of the geographical peculiarities of the site, 
which was near Fleet Street and Fetter Lane, the most convenient and expe- 
ditious route for the builder’s men to take was through a passage belonging 
to the plaintiff and on which his premises gave. The builder used this passage 
to remove rubble, earth excavated for new foundations, and to carry in equipment 
and materials, including scaffolding (which was removed upon completion), 
200,000 bricks, iron girders and large stone blocks, which were broken down 
later upon the site. The plaintiff complained that the defendant’s operations 
at times entirely denied, and throughout severely restricted, access to his house 
and to the part of it which he used as a shop. As a result, customers and 
potential customers were turned away. Fry, J., in the course of his judgment 
said: ‘‘The defendant has asserted...an unqualified and absolute right to 
approach the area of the building operations which he was carrying on by the 
nearest road, to any extent, for any materials, for any time, and without regard 
to the plaintiff’s convenience or inconvenience. Such a claim is, in my judg- 
ment, untenable.” The learned judge went on to suggest how the defendant’s 
unreasonable behaviour might have been rendered reasonable: ‘‘The defendant, 
having regard to the peculiar difficulties of the case, should have made some 
different arrangements as to the time during which his operations were carried 
on. In fact, he carried them on during the busiest hours of the day, and took 
no pains to diminish the inconvenience by carrying them on in the early mor- 
ning or late at night.’’ The plaintiff was awarded damages. 

Attractive, therefore, thought at first sight the possibilities of finding a re- 
medy may seem to long-suffering town dwellers, the cases show not only the 
nature of their rights but also the difficulties which beset their course should 
they seek to establish those rights. In Vanderpant v. Mayfair Hotel Company 
Inmited (142 L. T. Rep. 198; (1930) 1 Ch. 138) the plaintiff had a private 
residence next to a large hotel whose kitchen and windows overlooked the plain- 
tiff’s house. The hotel business transformed a hitherto quite little street into 
a busy highway and trades vehicles made constant use of a very small yard 
adjoining the plaintiff’s house and opening into the street, with the result that 
the roadway was often congested. The plaintiff complained of nuisance because 
access to his residence was thus obstructed and because he was deprived- of 
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reasonable use of the publie highway. He also complained of nuisance due to 
noise emanating from the hotel kitchen and other noises when the hotel staff 
changed duties. The court held that a private individual, as the cases already 
cited have shown, who seeks to restrain the obstruction of a publie highway 
must, to succeed, prove that he has sustained particular, substantial and direct 
damage beyond the general inconvenience and injury to the public. Luxmoore, 
J., found that the plaintiff had not established his case in this respect. The 
learned judge went on to say that, with regard to the complaint of noise, an 
actionable nuisance is created only if the noise materially interferes with the 
ordinary comfort of life, judged by ordinary plain and simple notions, and 
having regard to the locality, the question being one of degree in each case. 
The plaintiff was granted an injunction upon this complaint upon certain 
terms as to hours, ete. 

In conclusion, it seems only practical to say that, while the landowner whose 
land abuts the highway has certain and very definite rights with regard to the 
user of that highway by himself and by the public, the establishment of those 
rights in a court of law depends upon contingencies which can best be regarded 
as ephemeral. As far as the city and town dweller is concerned, unless he 
ean Invoke the helpful protection of the police in towing away offending car- 
owner’s parked vehicles, he is likely to find the maintenance of his rights in a 
court of law as infuriating as the problem he seeks to solve—and far more 
expensive.—L.T. 


e 
NULLITY oF MARRIAGE CELEBRATED IN ENGLAND 


Tur Court of Appeal (Ormerod, Willmer and Upjohn, L.JJ.) in Ross-Smith 
v. Ross-Smith (The Times, 21st December) held, on a preliminary point, that 
the court had jurisdiction to determine a suit for the annulment of a marriage 
celebrated in England although the parties were not domiciled, and the res- 
pondent husband was not resident, in this country. The petition was founded 
on the husband’s alleged incapacity or wilful refusal to consummate the marriage. 
Karminski, J. [(1960) 3 All E.R. 70], whose decision was reversed, regarded 
himself as bound to reach the opposite conclusion by the decision of the Court 
of Appeal (Bucknill, Somervell and Cohen, L.JJ.), in Casey v. Casey [(1949) 
2 All E. R. 110]. It may be recalled that Collingwood, J., in Hill v. Hal 
[(1959) 3 All E. R. 754] distinguished Casey on the ground that this decision 
was confined to eases based on wilful refusal to consummate and his lordship 
granted a nullity petition founded on impotence. In the recent case the Court 
of Appeal has came to the conclusion that Casey was wrongly decided. Juris- 
diction exists, it was held, to entertain a suit of nullity of any class whenever 
it is shown that the marriage was celebrated in England. In kamsay-Fairfas v. 
Ramsay-Fairfax the Court of Appeal (Denning, Hodson and Morris, L.JJ.) 
((1955) 3 All E. R. 695), affirming Willmer, J. [(1955) 2 All E. R. 709], held 
that jurisdiction to pronounce a decree of nullity existed where the parties 
were resident, though not domiciled, in England and that for that purpose no 
distinction was to be drawn between marriages that were void ab initio and 
those that were merely voidable. 

The question in the recent appeal was whether the Ramsay-Fairfazx principle 
applied when the husband was not resident in England. Wilmer, L.J., de- 
livering the judgment of the court, recalled that the ecclesiastical courts had 
drawn. no distinction from the point of view of jurisdiction between marriages 
void ab initio and those which were merely voidable: jurisdiction had been 
readily assumed in the case of voidable marriages as in cases of physical inca- 
pacity. Whatever the ground on which relief was claimed the decree was 
always in the same form and pronounced the marriage esse et fuisse nullum. 
The deeree of nullity pronounced by the High Court was substantially similar, 
and the same form was used, whatever the ground for pronouncing the decree. 
Since the passing of the Matrimonial Causes Act, 1857, the court had assumed 
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jurisdiction in nullity cases of.various kinds, where no ground for asserting 
jurisdiction. existed apart from the fact of the marriage having been celebrated 
in England. The conclusion was that jurisdiction existed to entertain a suit 
for nullity of any class whenever it was shown that the marriage was celebrated 
in England. The majority view in Casey could not stand with the unanimous 
decision of that. court in Ramsay-Fairfax. The reference to a majority view 
calls for a word of explanation. The decision was unanimous, but Bueknill 
and Cohen, L.JJ., based their conclusion chiefly on the analogy of the rule 
that the court of the husband’s domicile was the sole court which could dissolve 
a valid marriage, and thought that a similar rule should be applied to a marriage 
which was voidable on the ground of wilful refusal. Somervell, L.J., on the 
other hand, thought that when the validity of the ceremony was not attacked 
there seemed to be no ground in principle for giving jurisdiction to the court 
of the country of the ceremony.—L.T. 


LIBEL 


In Addis v. Crocker ((1960) 2 All E. R. 629) the Court of Appeal, held that 
the publication of statements contained in a document called ‘‘Windings and 
Orders’’ of the Disciplinary Committee of the Law Society was absolutely pri- 
vileged. In so holding the court applied the observations made by Lord Esher, 
M.R., in Royal Aquarium and Summer and Winter Garden Society, Limited 
v. Parkinson (66 L.T. Rep. 518; (1892) 1 Q. B. 481) that absolute immunity 
applied ‘‘wherever there is an authorised inquiry which, though not before 
a court of justice, 1s before a tribunal which has similar attributes.’’ 


There is no rule of law that the defence of a fair and accurate report of 
judicial proceedings does not apply to a report of an advocate’s address in 
court unless what he says is warranted by the facts. So held by Salmond, J., 
in Burnett and Hallamshire Fuel, Inmited v. Sheffield Telegraph and Star, 
Limited (1960) 2 All E. R. 157), disapproving dicta of Bayley, J., in Flint 
v. Pike (1825, 4 B. & C. 478, 479). 

In Webb v. Times Publishing Company, Limited ((1960) 2 All E. R. 789) 
Pearson, J., held, on a preliminary point of law, that the plea that the words 
of which the plaintiff complained in a libel action formed part of a fair and 
accurate report of a publie trial in a Swiss court of competent jurisdiction dis- 
closed a good defence. While there was no general rule that such reports 
enjoyed qualified privilege at common law, the report in question, purporting, 
as it did, to show that a British subject was being prosecuted in the Swiss courts, 
that he confessed to having committed ‘a murder of which he had been found 
not guilty in previous English proceedings and serious offences for which he was 
wanted by the English police, was so intimately connected with the administra- 
tion of justice in England as to render the report a matter of legitimate con- 
cern and proper interest to English newspaper readers’ and was privileged 
accordingly. i l 

In Speidel v. Plato Films, Limited (1960) 2 All E.R. 521) the Court of Appeal 
(Ormerod and Devilin, L.JJ.), allowing in part.an appeal from Sachs, J., dis- 
missing appeals from orders of Master Clayton, held that the defendants in a 
libel action were entitled to adduce evidence in mitigation of damages that the 
plaintiff had a bad reputation, but that such evidence must be confined to his 
general reputation and be so related to the alleged libel that it was a matter 
which a reasonable jury could properly take into account as diminishing the 
damages they would otherwise award. General reputation of bad character 
raised a material issue of fact which must be pleaded.—L.J. i 
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DOCTRINE OF ANTECEDENT DEBT.* 


Iv is said that the doctrine of antecedent debt is a special feature of pure Hindu 
law, but pleaders will be taken aback to learn that there is nothing correspond- 
ing to antecedent debt in the Sanskrit authorities. The liability to pay an- 
other’s debt arises on three grounds: (1) Religious, (2) Equitable and moral 
-and (8) Legal. The liability of a son to pay the father’s debt arises on reli- 
gious grounds and it is not gainsaid that this lability is recognised by several 
Sanskrit writers. The validity of discharging an antecedent debt rests upon 
the pious duty of the son to discharge his father’s debt not tainted with im- 
morality and the leading case on this point is the decision of the Privy Council 
reported in Raja Brij Narain v. Mangla Prasad’, wherein the following five 
propositions have been laid down (p. 56): 

“(1) The managing coparcener of a joint undivided estate cannet alienate or bur- 
den the estate qua manager. except for purposes of necessity; 

(2) If he is the father and the reversioners are the sons he may, by incurring debt, 
so long as it is not for an immoral purpose, lay the estate open to be taken in execution 
proceeding upon a decree for payment of that debt. 

(3) If he purports to burden the estate by mortgage, then unless that mortgage is to 
discharge an antecedent debt, it would not bind more than his own interest (A.LR. 1917 
P.C. 62 Dist.). 

(4) ` Antecedent debt means antecedent in fact as well as in time, that is to say, 
that the debt must be truly independent and not part of the transaction impeached. 

(5) There is no rule that this result is affected by the question whether the father, 
who contracted the debt or burdened the estate is alive or dead.” 

With regard to the aforesaid five propositions, the first proposition, namely 
that the managing member of a joint undivided estate cannot alienate or bur- 
den the estate qua manager except for purposes of necessity, is in tune and har- 
mony with the view of the Smritis and the commentators. Mitakshara has said 
that whatever debt is incurred by the head of the jomt family for the necessi- 
ties of the family has to be paid by the members who take the ancestral estate 
when the head is dead or goes to foreign country. 


“afaa: Feats Ae g Ht Wad | 
aat: st wife at Heftafa n ar TI. 45, 
gerarinaraa Tela safest at | 
greai a frameset g ITU 
pardale ta THT A THAT | 
uaaa yaa Fert Ht TAT: N 
_ erat. q. by wre p. 647, va. at. III p. 268. 
Our ancient writers used the word “gerqr{” which means “for the 
purposes of a family or for the benefit of the family.’’ 


The second proposition that when the managing member is the father and 
the other members are the sons, he may by:incurring debt so long as it is not 
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for an immoral purpose lay the estate open to be taken in execution proceed- 
ing upon a decree for payment of that debt, is also in consonance with the views 
of the Smritis and the commentators. 


amaaa: JATA: | A. KII 88; srad 
qea fS Paa a area: Gat aa ar Raag nq | 
aṣa ILI. 16; gasragaad seqenrafrcera i qaa ajg gal aaa 
gg aaa aa: aAA at a aga ey giga A a: Era: 1 
qr. 47. 54 ; a gat fat cargarcgaeg dara saagan Rapa 
faat u ama IV 10; qe qat aeg ar ger gesa qari a arad g GAT 
yey q aaga n sata q by fiar. on ar. I 47. 


The Privy Council, however, made a distinction between a simple personal 
money debt of the father and a debt secured by mortgage. But the ancient 
Hindu writers like the Smriti writers and the commentators do not make such 
a distinction. In Armugham Chetty v. Muthu Koundan?, it is said as follows 
(p. T31): 

«in the old Hindu Law texts relating to the son’s pious obligation which form the 
foundation on which the present law has been broadened from precedent to precedent, 
there is no distinction made between a mortgage debt and a personal debt of the father”. 
A reference may also be made to Sakrabhm v. Maganlal®, and the relevant ob- 
servations are (pp. 217-218) : 


“..Now, what warrant is there for the doctrine which would lend a more binding 
value for the purposes now under consideration to a secured debt? In the texts there 
is none of which I am aware. The industry of Mr. Setlur, assisted by Mr. Jamietram, 
has furnished us with a translation of much, if not most, that is material in the disserta- 
tion on debts and their recovery contained in the Mitakshara. From an examination of 
these passages and also of those portions of the Vyavahara Mayukha, Ydjnyavalkya and. 
Manu which deal with the topic of debts and their recovery, as well as the texts on 
this subject collated in Colebrook’s Digest, I have been unable to find anything which 
leads to the inference that a debt secured by a specific alienation is in Hindu Law re- 
garded with: greater favour than one not so secured.” 

A perusal of the various texts of the Smriti writers and the commentators 
shows that old Hindu lawyers do not make a distinction as made by the Privy 
Council between a simple personal money debt by the father and a debt secured 
by a mortgage. The 3rd and 4th propositions refer to an antecedent debt but 
nothing is said in old Hindu texts about antecedent debt. The distinction 
between an antecedent debt and debt contracted at the time of executing a 
mortgage or sale is unknown to the Smritis and the commentators. According 
to the 5th proposition of the Privy Council, the son’s pious duty to pay his 
father’s debt is as absolute during the father’s life-time as after his death. 
According to the Smritis, the son’s pious duty was not absolute but qualified 
and limited. 

The first Privy Council case which used for the first time ‘‘antecedent debt’? 
is Suraj Bunsi Koer v. Sheo Persad Singh* and it is held as follows (p. 171): 


“Ist—That where joint ancestral property has passed out of a joint family, either 
under a conveyance executed by a father in consideration of an antecedent debt, or in 
order to raise money to pay off an antecedent debt, or under a sale in execution of a 
decree for the father’s debt, his sons, by reason of their duty to pay their father’s debts, 
cannot recover that property, unless they show that the debts were contracted for im- 
moral purposes, and that the purchasers had notice that they were so contracted; and, 
2ndly, that the purchasers at an execution-sale, being strangers to the suit, if they have 
not notice that the debts were so contracted, are not bound to make inquiry beyond 
what appears on the face of the proceedings.” 

2 (1919) I.L.R. 42 Mad. 711, F.B. 4 (1879) LL.R. 5 Cal. 148, P.C.’ 

8 (1901) I.L.R. 26 Bom. 206, F.B. os 
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The propositions laid down by-the Privy Council in Raja Brij Narain v. Mangla 

Prasad and Suraj Bunsi Koer v. Sheo Persad Singh are open to some objections 

' based on the ancient Hindu texts, but it is not expedient at this stage to con 

sider the question purely in the light of ancient Sanskrit texts especially when 

for more than 80’ years, the decision in Suraj Bunst Koer’s case has been fol- 
lowed without dissent. For a number ‘of years, transactions as to immovable 
property belonging to Hindu, families have taken place and title passed in 
favour of alienees on the understanding that the propositions of law laid down 
by the Privy Council in the aforesaid case correctly represent'the true posi- 
tion under the Hindu law in that behalf. The principle of stare decisis comes 
into play and it is also to be noted that in dealing with those questions of 
Hindu law, the Privy Council introducéd’ considerations of justice, equity and 
good conscience and the interpretation of- relevant texts was sometimes in- 
fluenced by those considerations. It cannot be gainsaid that-the principle about 
the binding character of an antecedent debt of the father and the provisions 
about inquiry to be made by the creditor, have all been introduced on consi- 
derations of equity and fairplay. It is- ‘well-known that though the Smriti 
texts occupy an important place among the sources of Hindu law, still, in the 
development of Hindu law, Sadachar or approved conduct which is another 
source has also played a very important part. It is a remarkable feature of the 
growth of Hindu law that the commentators by skilful rules of construction 
succeeded-in attempting to bridge the distance between the law of the Smriti 
texts and the spirit of an existing custom and usages in different parts and at 
different times. This process was arrested: under the British rule and it may 
be said that what the commentators successfully attempted to do in the past 
can now be effectually achieved by legislators. Though the present law on the 
point of antecedent debt is open to objections in some respects in the light of 
ancient Hindu texts, still, it is now well established that the father of a joint 

Hindu family may sell or mortgage the joint family property including the 

son’s interest therein to discharge a debt contracted by him for his own per- 

sonal benefit and such alienation binds the sons provided the debt was antece- 
dent to the alienation and it was not incurred for an immoral or illegal pur- 
pose. (Vide kaja Brij Narain v. Mangla Prasad.) “== 

It is to be noted that the validity of any alienation made to discharge an 
antecedent’ debt pivots upon the pious duty of a son to discharge his father’s 
debt not tainted with immorality, that the mere circumstance of a pious obliga- 
tion does not validate the alienation and that to validate an alienation so as 

to bind the son there must be an antecedent debt. In Sahu Ram Chandra v. 

Bhup Singh® their Lordships of the Privy Council referred to the doctrine of 

antecedent debt as having arisen from the necessity of protecting the rights of 

third persons; but in Brij Narain’s case'the doctrine is described as a part of 
the doctrine of pious obligation and it is submitted that the view adopted in 

Brij Narain’s case must be taken to have superseded the former view. 

.  Regardmg the meaning of ‘‘antecedent debt’? there was a conflict of opi- 
nions in different High Courts. In Chandradeo Singh v. ‘Mata Prasad®, it is 
held that a debt is not ‘‘antecedent’’ if it is incurred at the time of the exe- 

cution of a mortgage for the purpose of securing such debt. In Venkatarama- 

naya Pamtulu v. Venkataramana Doss Pantulu’, it is held as follows: 

' “A sale or mortgage of joint family property ‘by a father is binding on the son’s share 

only when there is an antecedent debt, i.e, a debt existing prior to and independently 

of the sale or mortgage. 
Where the: debt is incurred at the time of sale or mortgage, it is not an antecedent 
debt within the meaning of those words as “used in the judgment of me Privy Council 

in Suraj Bunsi Koer v. Sheo Pershad.” í 


In Luchmun Dass v. Giridhur Chowdhry8, ‘the. manager of a son Mitakshara 


5 (1917)1.L.R. oe 437, P.c., 8.c. (1917) 7 (1905y I.L.R. 29 Mad.200, F.B. 
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family (family consisting of the father and a minor son) raised money on 
the mortgage of certain family property. It not being proved, on the one 
hand, that there was legal necessity for raising the money, nor, on the other 
hand, that the money was raised or expended for improper purposes, or that 
the lender made any enquiry as to the purpose for which the money was re- 
quired—it was held that, under such circumstances, a mortgagee could not 
enforee, by suit against the father and son, the mortgage itself during the 
father’s lifetime, but the debt being an antecedent one, he would simply be 
entitled to a decree directing the debt to be raised out of, the whole ancestral 
estate, including the mortgaged property. In Chintamanrav M ehendale ` v. 
Kashinath®, the plaintiff sued to recover the balance of a debt due on a mort- 
gage-bond alleged to have been executed by the defendant’s father to the plain- 
tiff’s father. The defendant pleaded that the loan was contracted for immoral 
purposes. On appeal by the defendant to the High Court it was held that 
the burden lay on the defendant of proving that the loan to the father secured 
by the mortgage-bond was for an illegal or immoral purpose, that the defend- 
ant had not discharged the burden and that, therefore, the decree of the lower 
Court was to be confirmed. 

It will be seen that according to the Allahabad and Madras decisions an ante- 
cedent debt meant a debt which existed prior to the date of sale or mortgage 
and money received at the time of sale or mortgage was not regarded as an 
antecedent.debt. According to the Caleutta and Bombay decisions a debt though 
not existing prior to the date of sale or mortgage was treated as an antecedent 
debt, if it was put into litigation in a subsequent suit. The aforesaid view 
of the Bombay and Calcutta rulings was not accepted by the Privy Council 
in Brij Narain v. Mangla Prasad. and it is now established that an antecedent 
debt means antecedent in fact as well as in time, that is to say, that the debt 
must be truly independent of and not a part of the transaction impeached. A 
borrowing made on the occasion of the mortgage or sale cannot thus be regarded 
as an antecedent debt. To constitute a debt an ‘‘antecedent’’ debt it is not 
necessary that the prior and subsequent creditors should be different persons 
and all that is necessary is that the two transactions must be dissociated in 
time as well as in fact. 

It was suggested by an eminent English author that Hindu law was a mere 
phantom of the brain, ‘imagined by Sanskritists without law and lawyers with- 
out Sanskrit. This charge was successfully refuted by several scholars and it 
is now accepted that there is no force or substance in the aforesaid charge. 
Ancient Hindu lawyers have discussed in a remarkably critical manner the 
law of debts, but for reasons stated above it will be -apparent that the doctrine 
of antecedent debt cannot be said to be a special feature of pure Hindu law 
and that their Lordships of the Privy Council developed that doctrine on the 
basis of justice, equity and good conscience. 


HURDLES IN THE WAY OF UNIFICATION OF THE BAR—A REPLY.* 


Luoyp. PAUL STRYKER, the aes American lawyer in his “Art of Advo- 
cacy’’ says, 

“Returning to the United reel while the memory of your visit is still fresh, if you 
visit almost any American court, you cannot fail to be impressed by the difference 
between what you see and hear there and that which you have so lately witnessed in 
Great Britain. The lawyers here will seem almost like amateurs compared with their 
English brothers. The sure touch: of the specialist is'lacking. What you will ‘see nine 
times out of ten is a performance’ infinitely‘ inferior to that of the trained English Barrister. 
Here, what in England would be a Solicitor may be -seen struggling with a task for 
which he is unequipped either by training, temperament or ability.” 


9 (1889) L.R. 14 Bom. 320. Barrister-at-Law. 
* By Mrs. Sujata Manohar, M.A. (Oxon) - 
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“Is it impossible or too laté in this country to create a special group of lawyers 
similar to the Barrister of England? If it could be done would it be desirable? I think 
it is neither impossible nor too late, and I am certain that it would be desirable.” (ecf. 
öl Bom. L.R. Journal P, 45 at P. 51.) 


It is somewhat surprising that a Bombay lawyer should have now come 
forward to plead the abolition of the ‘‘dual system’’. The article ‘‘ Hurdles 
in the Way of Unification of the Bar’’ deals in main with the dual system and 
its demerits. The surprise becomes all the greater when one realises that the 
arguments put forward against the dual:system in the article have been speci- 
fically and elaborately considered and decisively, rejected in two very learned 
Reports compiled after painstaking research ‘and based on a first-hand review 
of the situation. These are the Report in 1953 of the All India Bar Com- 
mittee presided over by Mr. Justice S.-R. Das of the Supreme Court and the 
Report of the Law Commission of. India in 1958 presided over by Mr. M. C. 
Setalvad, the Attorney General: of India. 

The author discusses: the dual system on the basis that the system is a 
hurdle in the way of unification of the Bar. The author, however, forgets the 
basis of unification of the Bar. What the champions of unification have urged 
and obtained is the establishment of the right of an advocate to practise in all 
Courts of India in accordance with the rules prevailing in each Court. The 
author, however, contemplates by unification an absolute uniformity in the 
qualifications of lawyers all over.India., Surely such a basis would postpone 
unification indefinitely. A comparable standard of education in the various 
universities teaching law would be a prime necessity. The Gifferent Courts in 
India would have to revise their rules in order to lay down uniform qualifica- 
tions for the admission of lawyers: The examinations for different grades of 
lawyers like Mukhtars and Revenue Agents would have to be abolished. Such 
a basis would require long term planning, and would have to be successfully 
carried out all over India over a period of years. The proponents of unifica- 
tion have sought only to establish an advocate’s right to practise in any Court in 
India without having to be admitted-to the separate roll of each Court. When 
this basis is borne in mind it becomes obvious that the dual system is not re- 
pugnant to the unification of the Bar—no. more than the existence of Vakils, 
Pleaders, Mukhtars and Revenue Agents... 

The first charge made by the, author against the dual system is that it is 
British in origin---a curious charge when one considers that the entire struc- 
ture of Administration of Justice in India is British in conception. If India 
were to discard everything in its culture and civilization that is foreign in 
origin, she would be denuded of quite a few of her heritages. One ought to 
approve of or condemn a system on its merits and not on its anthropology. 

The main defect of the system according to the author is its supposed high 
cost. On this question of costs a point stressed by the supporters of the dual 
system is that the commercial community which is the main community dealing 
with the High Courts on the Original Side (and hence affected by the dual 
system) is willing to pay the costs. To this the author’s reply is that only 
big commercial bodies have so opined. Nothing is said by the small business- 
man and trader who has a capital of Jess than Rs. 50,000. But then is he the 
person who has mainly to deal with the Original Side? Seldom would he have 
to come to the High Court with a claim of more than Rs. 25,000. (The Bombay 
City Civil Court has jurisdiction upto Rs. 25,000. The Caleutta City Civil 
Court’s jurisdiction extends to Rs. 10,000.) It cannot be gainsaid that 
péople directly concerned with the* Original Side of the High Courts have 
expressed an opinion‘that they are willing to pay the higher cost in order to 
secure a better standard of work. 

‘This, however: is no reason why litigants should be made to bear high costs 
unnecessarily. One must, therefore, examine the system and see whether it is 
really moré costly than 4 single agency system. The author gives two main 
reasons why, according te him, the dual system entails more costs for the client. 
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Firstly, there are two sets of lawyers, namely, the solicitor and the counsel work- 
ing on a matter. The litigant must pay for both. Therefore, according to the 
author, he pays more. Secondly, there is a duplication of advice and consulta- 
tion. This leads to higher costs for the litigant. The author goes on to say 
that In summary suits, undefended causes and ‘‘simple’’ cases the system is 
a needless luxury and the litigant’s needs would be more cheaply and ade- 
quately served: by a single advocate. 


Let us look at the first argument. Does the fact that two sets of lawyers 
work on a matter necessarily implies that costs are higher? The dual system 
rests on the principle of division of labour. It is a well-known principle of. 
economics that division of labour leads to greater efficiency at lesser cost. A 
litigant, therefore, pays less for the same quality of work done under the dual 
system than for the same quality of work done under the single agency system. 
A single man would have to devote far more time and energy on the work 
than the specialist who deals in one type of work day in and day out and has 
an organisation specially set up to deal with his special lime of work. 


The second argument deals with duplication of advice and consultation. The 
argument is based on an ignorance of the system. The system provides a clear- 
cut division. of work. The- attorney is concerned in general with the prepara- 
tion of the case, serving of notices, collecting witnesses and the like while the 
counsel handles the case in Court and gives advice on legal points. Seldom 
does any duplication of advice take place. An attorney, for example, is not 
allowed to charge the client for looking up the law. 


It is not clear how in Summary Suits, undefended causes and ‘‘simple’’ 
cases the dual system is a needless luxury. Does it mean that in these matters. 
one need not have as thorough a preliminary preparation as in other matters? 
Or does it mean that one need not look up the law in such matters? One has 
only to go to the City Civil Courts to see the disheartening spectacle of advo- 
cates doing direct practice asking for adjournments even in these ‘‘simple’’ 
matters because some essential preliminary has been overlooked by them. If 
this does not lead to delay and more costs, what does? 


The learned author also forgets the provision for taxation of costs on the 
Original Side of the High Courts. In the Bombay High Court the rules of 
taxation provide for fixed costs in certain ‘‘simple’’ matters such as un 
defended long causes. Since costs are the main battleground of the opponents. 
of the dual system, it will be profitable to look at the conclusions reached by 
the All. India Bar Committee and the Law Commission on the question of 
costs.. The All India Bar Committee Report states (p. 31): 


“Finally it is said that this dual system increases the cost of litigation. There is a 
good deal of controversy as to whether the costs on the Original Side of the High Court 
are ‘really heavier than the costs actually incurred on the Appellate Side or in the 
District Courts. As it appears from the separate note of Mr. Justice Coutts-Trotter, . 
evidence was placed before the Chamier Committee showing that the costs on the 
Original Side were not in fact heavier than those on the Appellate Side or in the Dis- 
trict Courts. The costs charged by the Advocates on the Appellate Side or by the 
Advocates and Pleaders in the District or other subordinate courts have no reasonable 
relation whatever to the costs calculated on the basis of the Court-fees Act. In the 
Harris Committee’s Report is given an instance where in a suit pending before the 
District Judge costs allowed amounted to Rs. 3,900/- whereas it transpired in the case 
that the actual costs of litigation of the plaintiffs were over Rs. 72,000/-. On the Ori- 
ginal Side there is a system of taxation and it is known how much the client has to 
pay the Solicitor, whereas on the Appellate Side and in the subordinate courts there is 
no scale of fee fixed by the Court which the client has to pay to the Advocate or Pleadér. 
It cannot, therefore, be said with any amount of certainty that the costs of a litigant 


on the Original Side are in excess of me cost which a Ghigant: in the District Cour 
actually incurs.” 
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The Law Commission confirms this finding of the: All India Bar Committee. 
Since the publication of the All India Bar Committee Report, High Courts 
have made further rules of taxation reducing costs. 

In the last analysis facts speak louder than any logic. And nothing is more 
clear than the fact that in the High Courts on the Original Side, even where 
In certain types of matters litigants are allowed to engage a single advocate 
to do their entire work, and in matters where Supreme Court Advocates are 
allowed both to act and to plead, preference is still given to Attorneys and 
Counsel who appear in a majority of such matters. 

The author goes on to give specific instances of High Courts in the country 
that do not have a dual system and are still working ‘‘satisfactorily’’. He 
cites the instances of Courts at Amritsar, Delbi, Kanpur, Nagpur, Ahmedabad 
and Madras. It is not clear what the author considers to be satisfactory work. 
Anyway, it should never be one’s aim to have Courts that merely work or that 
merely work satisfactorily. The aim should always be to have Courts that 
work with the highest degree of efficiency because it is essential that justice 
be not merely administered, but be administered efficiently. It is well known 
among legal circles that Bombay and Caleutta High Courts are among the 
leading High Courts of the country. These High Courts have adopted the 
dual system which has contributed in no small measure to their efficiency and 
their reputation. Looking at the Courts cited by the author and others, one is 
left in no doubt that on the whole, the High Courts having some form of dual 
system work more efficiently than the others. A step in the correct direction 
would be to introduce the system in other High Courts also in, order to improve 
the quality of their work. 

Even in the Supreme Court the need for a full-fledged dual system is keenly 
felt. As the Law Commission Report points out, the present truncated form 
of dual system in vogue there is found to be unsatisfactory. The Commission 
has advocated the introduction there of a dual system on the lines of that at 
Bombay and Calcutta in the interests of efficiency and a better preparation of 
the case. The Report says, 


“It is no exaggeration to state that the litigant in the Supreme Court is, in the 
matter of legal assistance, at a considerable disadvantage as compared with the litigant 
in most of the High Courts. In a large majority of cases, very little work in the matter 
of preparation of case is done by the advocate on record,, and in very many cases in 
which the advocate on record pleads beforé the court, very little assistance is derived 
by the Court from the Bar, This state of affairs in the highest Court of the land must 
occasion grave concern.” | 

The Commission recommends the introduction of a system closely analogous 
to that prevailing on the Original Sides of the Bombay and Calcutta High 
Courts to remedy the situation. 


It cannot be stressed too often that the dual system leads to efficiency and 
better standard of work at the Bar. In the present times, in the din for more 
quantity of work and equal status for everyone, the small insistent voice urg- 
ing for better quality of work is on the verge of drowning. There cannot be 
a greater calamity for the administration ‘of Justice in the country than that 
this voice be allowed to be submerged. Nothing is more important for the 
preservation of Justice than that the quality of work done at the Bar and 
from the Bench should be the highest. Honest blockheads cannot build the 
structure of Justice nor can clever rogues. Both honesty and intelligence, in- 
tegrity and efficiency are required if laws are to be properly and justly 
administered. The Bench ean be of the highest calibre only if the Bar is. for 
the members of the Bench are mainly chosen from the members of the Bar. 
Similarly, no Court ean hope to do adequate justice unless it receives adequate 
help from the Bar. Any step which tends to lower the efficiency of the Bar 
must be viewed with the gravest concern. It is a threat to the very foundation 
of Justice in the country. Even the bitterest opponents of the dual system 
concede thet it leads to the migneet: degree of efficiency. Some of the most 


88 THE BOMBAY LAW REPORTER. [VOL. LXIII. 


brilliant legal minds of the nation including the present Attorney General of 
India and the present Solicitor General of India, not to mention the legal 
giants of the past, are the products of this system. It is imperative that such 
a system be preseryed. j l 

It is, however, not surprising that many members of. the Bar, usually those 
not practising on the Original Side, ask for the abolition of the system on the 
ground that it is contrary to the principle of unification of the Bar.. Nor, is 
it surprising that many such people advocate unification on the basis of an 
absolute equality between various members of the profession, namely, Advo- 
eates, Attorneys, Pleaders, Vakils, Mukhtar, Revenue Agents and the like. 
After all, 


araq afi SAARA wer: faafia faaara | 
faama mafa ega ary gamag AMAA I 


(What is so surprising about young women tying together on one string glass, 
beads and gold, when even the learned Panini (the great Sanskrit grammarian) : 
tied together in one sutra dog, man and the Lord of the gods?) 


Small wonder then if some plead that Advocates, Attorneys, Pleaders, Mukhtars, 
Revenue Agents and the like be strung together on one roll. 


° GLEANINGS. 


. FAIR COMMENT 


We are not familiar with the law of Austria, but an interesting point arose 
in a recent case in the courts of the land. A music critice wrote that the piano 
accompanist at a concert had ‘‘struggled hard with the notes and lagged un- 
steadily behind. ”? 


' The accompanist sued the critic for ‘‘damaging his reputation and causing 
him material harm” and recovered 1,000 schillings: If this case had arisen 
in England, would the critic have been able to shelter behind the defence of 
fair comment? Perhaps he would not, although a person ‘‘who goes upon the 
stage to exhibit himself to the public, or who gives any kind of performance 
to which the public is invited, may be freely criticised’’ (per Deemer, J., in 
Cherry v. “Des Moines Leader”? (1901), 114 Iowa R. 298). In order to suc- 
ceed the accompanist would have beén required to show that the words used 
travelled ‘‘beyond the limit of fair criticism”? (per Collins, M.R., in McQutre 
v. Western Morning News Co., Lid. [1903] 2 K.B. 100). Singers, at least, 
have been able to recover damages from their critics. For example, in Cooney v. 
Edvean (1897), 14 T. L.R. 34, Miss Lotte Collins recovered damages from 
the proprietor of Society in respect of an allegation that one of her songs had 
supplied ‘‘the only touch of vulgarity’’ in the sort of show to which a man 
could ‘“‘with impunity take his maiden aunt.’ The words used in Newbury 
v. Triad Magazine, Ltd., of Australia (1920), 21 N.S.W.S.R. 189, were even 
more scathing. In the course of commenting upon the plaintiff’s performance 
at a certain concert, the defendants said that ‘‘a determined and appalling 
sound suddely broke upon the affrighted air,’’ and they found that the ‘‘pecu- 
liar-trussed-turkey-quality of his squawk is somewhat difficult of analysis. At 
times his throat appears to possess the real ‘rigor mortis’ rigidity.” The jury 
returned a verdict for the plaintiff for £500, but in all such cases the question 
is whether the words published are an ‘‘honest expression of the commentator’s 
real view-and not mere abuse or invective under the guise of eriticism’’ (per 
Lord Porter in. Turner v. Metro-Goldwyn-Mayer Pictures, Ltd. [1950] 1 All 
E.R, 449).—S.J. 
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WRONGFUL Use or TITLE 


THE wrongful and unauthorised use of a title or description may be restrained 
by injunction: it may also, in certain circumstances, be a criminal offence. For 
example, in Royal Institute of British Architects v. Hindle (1925), 69 Sou. 
J. 367, an injunction was obtained by the Royal Institute of British Architects 
against a person who falsely described himself as ‘‘A.R.I.B.A.,’’ and the 
Oxford magistrates were recently confronted with a case in which the defendant 
was charged with unlawful using of the title of State-registered nurse. This 
is an example of the circumstances'in which the wrongful use of a title of des- 
cription amounts to a criminal offence, as s. 27 (1) (a) of the Nurses Act, 1957, 
provides that a person who, not being a duly registered nurse, takes or uses the 
name or title of registered nurse, either alone or in combination with any other 
words or letters, or any name, title, addition, description, uniform or badge, im- 
plying that he is registered or is recognised by law as registered, shall be liable on 
summary conviction to a fine. In the case at Oxford it appeared that a woman 
advertised for'a nurse to look after her husband, who was in failing health, 
and received a letter signed ‘‘M. Hughes, §.R.N.’’ Mrs. Hughes, the defendant, 
had been trained.in South Africa, where she had practised as a State-registered 
nurse and was'‘entitled to use the initials ‘‘S.R.N.,’’ and she was said to have 
held posts all over the world, including responsibility for the nursery of the 
Crown Prince of Ethiopia. However, these facts afforded no defence, as her 
name did not’ appear on the register of nurses maintained in pursuance of s. 
2 (1) of the Act of 1957—SJ. : 


Excessive Drivinae 


Wire a view to protecting: the public against the risks which arise in cases 
where the drivers of motor vehicles are suffering from excessive fatigue, s. 19 
of the Road Traffic Act, 1930, enacted, inter alia, that it should not be lawful 
for a person to drive a ’ goods vehicle for any continuous period of more than 

54 hours, or for continuous periods amounting in the aggregate to more than 
eleven hours in any period of twenty-four hours (see now s. 73 of the Road 
Traffic Act, 1960). Convictions in respect of failure to observe these provi- 
sions are not uncommon, but cases in which it is shown that lorry drivers have 
worked for more than thirty consecutive hours must be rare. However, in a 
recent case at Stone Magistrates’ Court, it appeared that the defendants’ drivers 
left Staffordshire on Sunday night and arrived in London on Monday morning. 
On Monday they worked in and around London and on Monday night set ont 
for Staffordshire, arriving on Tuesday morning. In another case at Wolver- 
hampton, in which a cattle-lorry driver was said to have driven from Clitheroe 
to Exeter and back without a proper rest, the accused offered a novel excuse. 
He said: “It is difficult to put up at transport Cafes because they object to 
the smell of my eee but this was not a sufficient defence.—S.J. 


| EXPULSION oF DRUNKARDS 

Ar common law'an innkeeper has no right to refuse to supply a traveller 
with food and lodging unless he has a lawful excuse for so doing. It seems that 
the fact: that the traveller: is drunk would constitute such a lawful excuse 
(Æ. v. Ivens (1835), 7 Car &'P. 218), but the occupier of licensed premises, 
not being an inn, has an ocecupier’s ordinary common-law right of arbitrarily 
requesting any person to leave, and of ejecting him upon refusal: Sealey v. 
Tandy [1902] 1 K.B. 296. The licensee’s position has been reinforced by s. 41 
of the Refreshment Houses Act, 1860, and s. 188 of the Licensing Act, 1953, 
which provides that, without prejudice to any other right to refuse a person 
admission to premises or to expel a person from premises, the holder of a justices’ 
license may refuse to admit to, or'may expel from, the licensed premises any 
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person who, inter alia, is drunken, violent, quarrelsome or disorderly. If any 
person liable to be expelled under that section, when requested to leave the pre- 
mises, fails to do so, he is liable to a fine: ibid., s. 138(2). In a recent case 
at West Bromwich the licénsee’s wife called ‘‘time,’’ but the defendant, who 
was drunk and disorderly, refused to leave the premises and was fined £5.—S.J. 


{ 


' -MARRIAGE BY REPUTE , 


` Recently, the Court of Appeal upheld a decision of Danckwerts, J., that a 
couple who had enjoyed the reputation’ of married: status should be presumed 
to have been married despite the absence of a marriage certificate or any other 
written record ‘(Re Taylor, deceased: (1960), The Times, 10th November). 
The case had arisen from the intestacy of'a horse dealer, Mr. John Taylor, who 
died in December, 1955. The deceased had associated with a lady of Romany _ 
extraction known as ‘‘Isenda,’’ as a result of which children had been born 
in 1904, 1908, 1909 and 1911.: In June, 1913, Isenda died. One year later. 
Mr. Taylor married and from this marriage undoubted legitimate children were 
born. who were the administrators of his estate and the appellants in the case. 
The respondent was the youngest of the children of the intestate and Isenda. 
The question at issue was whether the late Mr. Taylor and Isenda were ever 
married. The Master of The Rolls reviewed the authorities and approved 
the law as expressed by Kekewich, J., in Re Shepherd’ [1904] 1 Ch. 456, at 
p. 463: ‘‘Where @ man and woman are proved to havé'lived together as man 
and wife, the law will presume, unless the contrary be clearly proved, that 
they were living together in consequence of a valid marriage, and not in a 
state of concubinage.” Lord Evershed was impressed with evidence that the 
intestate and Isenda had been accepted as man and' wife while living in a small 
community at Harefield between 1908 and 1913. On the birth certificates of 
their children Isenda had ‘been. described as the wife of John Taylor, and when. 
he remarried in 1914 Taylor was described''as a ‘‘widower.’’ The administra- 
tors submitted that their family never recognised Isenda as having been married 
to Taylor. In considering how far the administrators had discharged the onus 
of proof that rested on’ them, his lordship was satisfied that the inference of the 
Judge was not a wrong one, and accordingly his decision that the respondent 
was entitled -to share in the residiiary estate of ‘the intestate was upheld. —S.J. 
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T T . WAY TO THE BENCH 

You know, at least you ought to know, that in the United States a great many 
of the judicial and legal offices are elective. Here in England we take it for 
granted that the call to the, Bench shall come from aloft, an arbitrary, dis- 
embodied ,voice. from somewhere high up in the dome of the temple of Themis. 
All that is expected of the surprised and gratified recipient of the summons is to 
answer the call. This method, partaking as it does of the nature of an apotheosis, 
works very well indeed, for it nourishes that mystique without which no human 
institution can command the reverence necessary for its proper functioning. 
I think the Bàr commanded more reverence’ than now in those distant days 
when barristers were simply called without any of the degrading preliminaries 
of having to present themselves for examination.’ The silk, or super-barrister, 
who is still called’ within the bar by what is akin to simple natural. selection, 
now monopolises all the popular adulation. Yet’ there are many other ways 
besides ur own in which judges might be selected. In pre-Revolutionary 
France judicial office was largely ‘hereditary. One can- conceive a system in 
which Judicial office might be: purchased. Indéed, minor judicial offices, like 
Masterships in Chancery, were purchased in England until a sudden revulsion 
of public feeling over a ‘particularly picturesque transaction (the moriey was 
delivered in a clothes basket) brought about the’ downfall of Lord «Chancellor 
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Macclesfield. Still, the practice had passed muster until then. After all, com- 
missions in the army were sold far into the nineteenth century, and, if ever 
there was a matter of life and death’ on a large scale, that was it. Or judges 
might be chosen by lot or by alphabetical rotation, like jurymen, or by seniority, 
or by co-option, or of course, by competitive examination. The English never 
seem to visualise any of these stimulating possibilities, any more than they 
visualise the possibility of popular election in the American manner, so that 
one day we might find the Strand and Chancery Lane placarded with highly 
coloured exhortations to vote for aspirants competing feverishly to be Lord 
Chief Justice or Master of the Rolls. —S./. , 


CHOICE OF MATRIMONIAL HOME 


Ir is not a proposition of English law that a husband has the right to say 
where the matrimonial home should be: it is nothing more than ‘‘a proposition 
of ordinary good sense arising from the fact that the husband is usually the 
wage earner and has to live near his work’’ (per Denning, L.J., in Dunn v. 
Dunn [1949] P. 98). It follows that a wife who refuses to move to a new 
home is not necessarily in desertion, and this point was underlined in Jameson 
v. Jameson, a recent case in the Court of Appeal. The marriage was in 1950 
and there were no children. At the material time the wife was a well-paid 
shop manageress who was fond of dancing, parties and a gay life and she had 
a circle of friends whom she did not wish to leave. Her husband was quite 
and studious and, in order to gain experience and obtain promotion, he had 
held ten positions in six years. In 1956 the wife refused to move from Ste- 
venage to Chipping Sodbury, where her husband had obtained a post, but their 
Lordships held that she had not thereby deserted him as, in the circumstances 
of the case, her refusal was reasonable. As Hodson, J., said in McGowan v. 
McGowan [1948] 2 All E. R. 1032, neither the husband nor the wife ‘‘has, as 
a matter of law, the right to choose the matrimonial home.’’—S.J. 





MARRIAGE BY COHABITATION AND REPUTE. 


THE presumption in favour of a valid marriage, where there is no evidence’ 
of a ceremony, and even where it has been shown and accepted that a pretended 
ceremony was quite unlikely, has gained a good deal of strength. One might 
now almost hazard the statement that provided there is cohabitation and re- 
pute over a reasonable period, and no legal impediment, it does not matter 
much whether or not the actual fact of a ceremony, or pretended ceremony was 
ever mooted between the parties. Leaving out the position under Scottish law, 
which is sut generis, this is a somewhat surprising conclusion to have been 
reached in English law, and is a deduction that could hardly be expected from 
the earlier cases which established the maxim omina praesumuntur pro matri- 
mono. It is submitted, however, with great diffidence, that this is now the posi- 
tion so far as proof of marriage in civil cases is concerned. On the criminal 
side, particularly in prosecutions for bigamy, the proof required is still strict 
(R. v. Kay (1887) 15 Cox C.C. 292), and it would be quite safe to assert that 
no man is likely to be convicted of bigamy on mere evidence of cohabitation 
and repute. 

The recent decision of the Court of Appeal in Re Taylor ({1961] 1 All E.R. 
55) has brought the theory of' proof of marriage by cohabitation and repute 
alone into prominent view, and a consideration of the steps by which it has 
been reached is merited. 

In the facts in the Taylor case, which was an appeal from a deciston of 
Danckwerts, J., in favour of a marriage, nothing was adduced in support of 
any actual ceremony. There was a vague reference to an admission by the 
alleged husband that they had ‘‘gone and got married’’. There was no certi- 
ficate, no evfdence of a visit to a Church or Register Office at any date; not even 
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the rumour of a marriage feast. The evidence of cohabitation and repute was 
accepted by the trial Judge, but in the first place, one must look at the chain of 
authority which Lord Evershed, M.R., cited for the proposition that a marriage 
might be valid and subsisting, even though there was no vestige of proof re- 
garding a ceremony, civil or religious: 

The cases in question were Morris v. Davies ((1837) 5 Cl. & Fin. 163), and 
Piers v. Piers .((1849) 2 H.L. Cas. 381). In particular, Lord Evershed, M.R., 
referred to Lord Cottenham’s approval of Morris v. Davies in Piers v. Piers 
(at p. 8362). Lord Cottenham there shared Lord Lynhurst’s view that if two 
parties have cohabited long together as man and wife, the presumption that 
they have been married is not lightly to be repelled, and the evidence for re- 
pelling it must be ‘‘strong, distinct, satisfactory and conclusive”. It may be 
added that Lord Brougham and Lord Campbell in the same case supported the 
view that the presumption could only be rebutted by very strong evidence, 
though Lord Brougham demurred at the use of the word ‘‘conclusive’’, But 
the significance of the finding in Piers v. Piers is that in this case there was 
ample evidence that a ceremony had been performed by a clergyman, the only 
point in doubt being whether the special licence required in the ceremony had 
been first obtained. Piers v. Piers with its presumption of a valid marriage is, 
therefore, only an authority for saying that where there was a ceremony fol- 
lowed by cohabitation and repute of marriage, it must be taken that the cere- 
money was properly performed: omnia praesumuntur rite et solemniter esse 
acta. f i 

"The doctrine that where a marriage has been celebrated it is presumed in the 
absence of evidence to the contrary to have been duly and properly performed 
according to law, has prevailed up to the present, and has been the basis on 
which many declarations of validity have been made. 

A recent example is that of Russell v. A.-G. ([1949] P. 391). There the 
parties had cohabitated for a long period with the reputation of husband and 
wife, but there was no evidence that on the date of the marriage the requisite 
twenty-one day’s notice to the registrar had expired. It was held that the 
maxim of omnia praesumuntur must prevail and the marriage was accepted 
as valid (see also Mill v. Hill [1959] 1 All E.R. 281). But these decisions 
which were all based on the evidence of a ceremony, did not go the length of 
holding that under English law, a marriage could be presumed from cohabita- 
tion and repute alone. If that proposition was to be established it was necessary 
to‘look elsewhere. In the other cases cited by Lord Evershed, M.R., Re She- 
phard ([1904] 1 Ch. 456); Sastry Velaider Aronegary v. Sembecutty Vaigalie 
((1881) 6 App. Cas. 364) and Re Taplin, Watson v. Tate ([1937] 3 All E.R. 
105), there seems to have been some evidence of a marriage ceremony, but in 
each case the evidence was so tenuous that it was practically discarded in favour 
of the strong and emphatic evidence of cohabitation and repute. In the Sastry 
case, Sir Barnes Peacock based his judgment largely on the ground that the 
relevant law, Roman-Dutch. prevailing in Ceylon, was ‘‘not different from that 
prevailing in this country that where a man or woman are proved to have lived 
together as man and wife the law will presume, unless the contrary is clearlv 
proved, that they were living together in consequence of a valid marriage and 
not in the state of concubinage”. Again in Re Taplin, decided comparatively 
recently, the evidence of a supposed marriage ceremony was vague in the 
extreme, and no record could be found of it though registration was then in 
force in the part of Australia where the marriage was said to have been cele- 
brated. Yet, on’ the strong testimony of cohabitation and repute, it was held 
that there had been a valid marriage. , 
` It was evidently on the Jaw as laid’ down in the above cases, that the Court 
of Appeal gave a unanimous opinion in favour of a valid marriage, though in 
the evidence one looks in vain for any reference to a marriage ceremony—no 
name of Church, Parish or Registrar, is mentioned anywhere or any place 
suggested as the place of a ceremony. It would seem that this dfpision must 
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be regarded as carrying the law further than was ever done before. In all 
the previous cases there has been some attempt to give particulars by which 
a ceremony of marriage might possibly have been inferred, but in Re Taylor 
there was no evidence of that nature whatsoever. 

To what length has the presumption of a marriage by cohabitation and re- 
pute now taken us, and with the utmost respect, has it carried us too far? The 
presumption in favour of a valid marriage where there has been a ceremony 
but an imperfect record, can be well understood, particularly as it dates from 
a time when the law as to celebration and registration was not so strict or well 
known as it is at present. If there had been some overt act towards a ceremony 
followed by open cohabitation and marriage repute, the verfication of the latter 
evidence of repute should indeed cover up gaps in the earlier: the substance 
should be more valuable than the shadow. This is not quite the same, how- 
ever, as saying that in these days when much trouble has been taken by the 
legislature to see that the important contract of marriage must be effected by a 
ceremony properly recorded by the State, it is still possible to get round the 
law. While accepting with the utmost loyalty and respect that the learned 
Lords Justices had ample authority for the conclusion which they reached, 
one cannot help feeling some regret lest another legal fiction has been esta- 
blished. It is true that such a presumption can be rebutted, but we all know 
how difficult it is to prove a negative. If it is generally accepted that cohabi- 
tation and repute are enough, the importance of a ceremony may well be low- 
ered and when it comes to an evaluation of the evidence required to establish 
a marriage by cohabitation and repute, the points relied upen in the various 
cases are so diverse, if not actually conflicting, that it is a matter of the great- 
est difficulty to advise whether parties are, or are not, within the line. Uncer- 
tainty in this branch of the law is, perhaps, particularly unwelcome.—L..J. 


ASSAULTS ON CONSTABLES. 


As a general rule, constables have no right to enter or remain on private 
premises, except on the invitation or with the permission, express or implied, 
of the lawful occupier of those premises. This was made clear in Great Central 
Railway Co. v. Bates [1921] 3 K.R. 578, where Atkin, L.J., said that ‘‘it ap- 
pears to me quite impossible to suggest, merely because a constable may suspect 
there is something wrong, that: he has a right to enter a dwelling-house.’’ It 
is also clear that if a constable is asked by the occupier to leave premises, he 
is not entitled to remain merely for the purpose of making inquiries which 
cannot result in an arrest. Thus in Davis v. Lisle [19386] 2 K.B. 485, two 
constables entered some premises to make some inquiries and it was held that 
from the moment that they were told to leave, and they remained where they 
were, they were trespassers. Of couse, in such a case, the oceupier may expel 
the trespasser or trespassers, using no more force than is reasonable (cf. 
Collins v. Remson (1754), Sayer 138). It seems that these principles were 
applied in a recent case in Bristol. Magistrates’ Court. Some police officers 
went to the defendant’s house to make inquiries about a road accident in which 
the defendant’s car was said to have been involved. The defendant requested 
them to leave but they did not do so and the defendant was charged with as- 
saulting one of them. The charge was dismissed/and the defendant was award- 
ed costs of 20 guineas against the police because, at the time of the alleged 
assault, the police officers were trespassers. While it is normally a criminal 
offence to assault a constable acting in the execution of his duty (s. 38 of the 
Offences against the Person Act, 1861), it seems that the constable may bring a 
civil action for damages against his assailant. At least, in a recent case in the 
Southampton County Court a man who had served six months’ imprisonment 
for unlawfully wounding a police constable was ordered to pay him damages of 
£ 135 in respect of the injuries, which he inflicted. His Honour Judge Haring- 
ton told oe that if he unlawfully injured another ‘‘then you have to pay 
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for it,” and it mattered not whether that other was a police constable or any- 
body else.—S.J. 


eh a E a 





CIRCUMSTANTIAL EVIDENCE. 


In R. v. Onufrejczyk [1955] 1 Q.B. 388, the Court of Criminal Appeal held 
‘that! on a charge of murder the fact of death is provable by circumstantial evi- 
dence, notwithstanding that neither the body nor any trace of the body has 
been found and that the prisoner has made no confession of any participation 
in the crime. This decision was applied in an unusual but important case in 
the Supreme Court of India. In that case, Anant Chintaman Lagu v. The 
State of Bombay [1960(2)] S.C.R. 460, a person had been convicted by the 
Bombay High Court of murdering a woman im the course of a railway journey 
from Poona to Bombay and the Supreme Court dismissed his appeal because 
the fact of death by poisoning was provable by circumstantial evidence, not- 
withstanding that the autopsy as well as the chemical analysis had failed to 
disclose any poison. Their lordships took the view that the circumstances of 
the case and medical evidence of experts were sufficient to enable them to infer 
that the death must have resulted’ from the administration to the victim of 
some unrecognised poison, or drug which acted as a poison. In the words of 
Lord Goddard, C.J., in R. v. Onufrejczyk, supra, there was circumstantial 
evidence ‘‘rendering the crime certain.’’.—S.J. 
* 


Mororist’s Dury AT CROSSROADS. 


THE recent decision of the Court of Appeal (Ormerod, Devlin and Danck- 
werts, L.JJ.) in Williams v. Fullerton (The Times, 14th March), upholding 
Havers, J., emphasises the duty of care which rests on the driver of a motor 
car who approaches along the main road a junction with a minor road labelled 
at the points of intersection ‘‘Slow—-Major Road Ahead.’’ The case arose out of 
a collision, attended by fatal results, between vehicles driven by A. -along the 
major road and by B. along the minor road. The driving of the latter, who 
approached the junction at a speed between 30 and 60 miles per hour, was 
described by Devlin, L.J., as outrageous. His lordship observed that, if A.’s 
failure had consisted merely in failing to take into account such recklessness, 
it was at least doubtful if he could be considered negligent.‘ If his case had 
been that the other vehicle was going so fast that he panicked or that he could 
not do anything to avoid the accident or that he assumed the other vehicle was 
going to stop—all those would have been matters which would have been re- 
quired to be considered and weighed. 


A. approached the junction, which had a conventional cross-road sign, at a 
reasonable speed, looked right and left at the crossing and did not see any- 
thing; but he did not, as indicated by the Highway Code, look right again. 
: It was argued on his behalf that a driver on a major road approaching a crossing 
had no duty to keep a lookout except to see what might reasonably be seen, and 
there was no obligation to look out for what travelled at an excessive speed, 
although excessive speed was the commonest form of negligence. The trial 
judge, who ‘had held A. 25 per cent. and B. 75 per cent. to blame for the ac- 
cident, found that the former did not keep as good a lookout as he should have 
done and that, had'he done so, the accident might have been avoided. It was 
impossible to disturb that finding because, Ormerod, L.J., said, had A. lookéd 
at the right time or looked properly he must have seen the other car and could 
have taken avoiding action. If a driver exercised proper care he approached 
a crossing with his foot off the accelerator and ready to brake and deal with 

any trafic from the minor road by slowing down or stopping.—ZL.7. 


. 
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NEGLIGENCE AND Minicar PRACTITIONERS. 


Ir a person who holds himself out. as possessing any particular skill is to 
avoid liability for negligence, he is required to show ‘only that he exercised 
the skill normally possessed by persons, doing that particular work. For 
example, in Philips x. William Whiteley, Lid. [1938] 1 All E.R. 566, a jeweller 
undertook to pierce a lady’s ears and it was ‘held that he was. required to show 
that in performing this operation, he, had used the care and skill which was 
reasonably to be. expected of an. average jeweller, not a surgeon, performing 
this operation. The point arose in the much publicised case of Landau v. Werner, 
S. J. Vol. 105, p. 257, where the plaintiff claimed damages for personal injuries 
and pecuniary loss: sustained by her as a result, inter‘alia, of the negligence of 
the defendant, a psychiatrist, who- was her medical attendant. Barry, J., gave 
judgment for the plaintiff as he was satisfied that there was not ‘‘a body of 
opinion’’ which would have thought it desirable to treat the plaintiff in the way 
adopted .by the defendant,: This case:reminded us of Bolan v. Friern Hospital 
Management Committee [1957] 1 W.L.R. 582, where it appeared that among 
those in the medical profession skilled. and. experienced in electro-convulsive 
therapy there were two bodies of opinion concerning ,the use of relaxant drugs 
and manual control. McNair, J., told the jury. that the. question about which 
they had to make up their minds was whether the doctor concerned did some- 
thing which no competent medical practitioner using due care would do, or 
whether, on the other hand, he acted in accordance with “ʻa perfectly well re- 
cognised school of thought. 1 In that case, the jury foung in favour of the 
defendants as they were ' satisfied. that. the doctor had acted in accordance with 
a practice accepted as proper by a responsible body of medical men skilled in 
that particular art. ‘In Landau v. Werner, supra, ae d., came to the oppo- 
site conclusion, 8, de ee. y 
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‘REVIEWS. 


The Principles and Precedents of the Art of Cross-E'xamination. By P. RAMA- 
NATH ÅIYER, B.A., B.L, and P. RAGHAVA ÅIYER, B.A. B.L. Third Edition by 
G. L. KOTHARI, Civil: Judge.: ALLAHABAD: Law Book Company, Sardar Patel 
Marg, Post Box No. 4. 1961. Roy 8vo. Pagés xxxiii + 1246.: Price Rs. 35. 


CROSS-EXAMINATION Is a powerful weapon for testing the veracity of wit- 
nesses. The. object-of cross-examination ‘is to find out'the real truth before a 
Court.. The real interest of justice requires that’ the' falsehood should be ex- 
posed and: truth established in a Court of law and: for the achievement of this 
purpose the genius of man ‘has devised the instrument of cross-examination. 
This work attempts a systematic and> scientific’ treatment of the subject of 
cross-examination. The present author has: ‘provided’ a: wealth of illustrations 
giving short hints and’ comments on ‘the technique ‘employed by acknowledged 
masters. He has devoted a chapter to ‘‘Professional Ethics and Cross-examina- 
tion’’, The technique of: cross-examination' fully explained in this work will 
enable many a practitioner to- acquire great skill inthe art of cross-examination. 
Cross-examination is treated as a science in this work. This edition will prove 
highly useful and unnehye to the Bench and -the; Bar.. 


+ Seige ee aS 
} a t ' r Pa t ® fat hoe? 


The Lees ‘of Statiites and ‘General i Clauses ‘Act. _ By N. 8. BINDRA, 
Senior Advocate, ane Court of. India. Third Edition.  ALLAĦABAD: 


-7i Flee 


THE interpretation, of statuto is a ae difficult and PE subject. 
We, therefore, highly welcome this valuable production entitled the ‘“Interpre- 
tation of Statutes”. ’, The interpretation of statutes is a science by itself. It is 
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one of the most difficult duties of a Judge and of the lawyer who has to assist 
the Judge as best as he can. Since the Constitution of India came into force, 
the interpretation of its provisions has added enormously to the case law. There- 
fore, there is a great need for an authoritative work elucidating the principles 
of interpretation of statutes. The present- edition has been very carefully re- 
vised and enlarged where necessary. The case law has been brought up-to-date, 
and English and American decisions have been freely referred to. In fact 
this edition is a complete vade mecum on the subject and is bound to be very 
useful, for the purpose of reference, by the Bench and the Bar. 


The Supreme Court Decisions. Edited by Sri M. Sussa Rao, Senior Advocate, 
Supreme Court, and Sri G. K. Misra, Advocate, Supreme Court. Subscrip- 
tion: Rs. 25 per annum. 


Tus is a monthly law journal containing interesting articles on law, Central 
Acts, Ordinances, Rules, Notifications, ete., Short Notes of important and re- 
cent cases of all the High Courts in the Union of India and full reports of 
the cases decided by the Supreme Court of India. It is very carefully edited 
and gives many particulars which will be highly useful to the profession at 
large. The cases of the Supreme Court are fully reported and the journal is 
bound to be popular with the profession. 


— 


Prevention of Food Adulteration Act. By R. B. SETHI, B.SC., LL.B. Third 
Edition. ALLAHABAD: Law Book Company, Sardar Patel Marg, Post Box 
No. 4. 1961. Demi 8vo. Pages xv + 827. Price Rs. 10. 


Pusuic health is of paramount importance to every State. Purveyors of 
adulterated food must be punished with a strong hand if the common man is 
to be saved from the deleterious effect of the food sold by social miscreants. 
The Prevention of Food Adulteration Act serves an important social purpose. 
The book has been completely revised and the commentary is brought up-to- 
date in the light of recent decisions. It will prove very useful to the Bench 
and the Bar andthe officials administering this important Act. 


Muslim Marriage and its Dissolution. By R. B. SETHI, B.SC., LL.B., Advocate. 
Second Edition. ALLAHABAD: Law Book Company, Sardar Patel Marg, Post 
Box No. 4. 1961. Demi 8vo. Pages xix + 271. Price Rs. 8. 


MARRIAGE is an institution of great importance in civilised society. Forma- 
tion and dissolution of marriage form an important segment of Personal laws. 
This book sets out in clear language the law pertaining to muslim marriage 
and its dissolution. In this edition several parts of the original work have 
been re-written and enlarged and the whole commentary has been brought 
up-to-date. This book will be found very serviceable to those who have to 
tackle the problems pertaining to Muslim Marriage Law. 


Wealth Tax Act with Rules. By R. B. SETHI, B.sc., LL.B., Advocate. ALLAHABAD: 
Law Book Company, Sardar Patel Marg, Post Box No. 4. 1961. Roy 8vo. 
Pages xxxiii + 625. Price Rs. 20. 


Taxation laws always bristle with difficulties arising from their complex 
nature. This is due mainly to faulty draftsmanship. The Wealth Tax Act, 
1957, imposes an annual tax on the net wealth on certain classes of assessees. 
The commentary on the various sections explains in clear language their pro- 
visions. Intelligent synopsis headings have been provided under each section 
for the facility of the reader. Appendices containing up-to-date Wealth Tax 
Rules have been given. On the whole this is a very helpful commentary on 
the Wealth Tax Act and is bound to be popular with the profession, 
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CERTIFICATED LANDLORDS AND EXEMPTED TENANTS.* 


MAHARASHTRA Act No. IX of 1961 amending Bombay Tenancy and Agri- 
cultural Lands Act, 1948, has incorporated important amendments and has 
given special rights to ‘the certificated landlord to terminate the tenancy of 
an ‘‘exeluded tenant’ ? for personal cultivation and s. 38B has been newly 
inserted. 

“Certificated landlord” is defined E s. 33 A(i) to mean a person who 
holds a certificate issued to him under sub-s. (4) of s. 88C and ‘‘excluded 
tenant’’ means a tenant of land to which ss. 32 to 32R (both inclusive) do 
not apply by virtue of sub-s. (/) of s. 880. , 

The special rights are given notwithstanding anything contained in s. 31, 
31A or 31B and the time is extended for serving a notice before January 1, 
1962, but if an application under s. 88C is undisposed*of and pending 
on January 1, 1962, within three months of the landlord’s receiving such certi- 
ficate and the application must be filed before April 1, 1962, or within three 
months of recerving the certificate whichever event expires last. The landlord 
will be entitled to get possession if he requires the land ‘‘bona fide for personal 
cultivation.” He need not prove ‘‘principal source’’ which is the main stum- 
bling block of many landlords. He may contravene the provisions of the Bombay 
Prevention of Fragmentation and Consolidation of Holdings Act, and he would 
be entitled to get possession inspite of the fact that his application under 
s. 29 read with s. 31 is rejected or is still pending. 

The period for applying for a certificate under s. 88C has been diveady 
extended to September 30, 1961. 

There are consequential benefits given to the ‘‘excluded tenants’’ by s. 38C 
and they will be deemed to have purchased.from their landlords on April 1, 1962, 
lands held by them as tenants, if the landlord has not terminated the tenancy 
under s. 33B(3), and has not applied under s. 29 as required by s. 38B(3) and 
in ease of landlords who have applied for possession on the ‘‘postponed date” 
when the application is finally decided. 

In view of these important amendments it is necessary to consider the re- 
quirements of s. 88C, which empowers the Mamlatdar to grant an ‘‘exemption 
eertificate’’ which is final, subject to an appeal to the Collector under sub-s. (5). 

It has now been consistently held that the order of the Collector (D.D.C.) 
in Appeal is ‘‘final’’ and is not revisable by the Revenue Tribunal under 
s. 76 and the only remedy of the aggrieved party is to.approach the High Court 
under art. 227 of the Constitution of India.. 

The relevant s. 88C(J) reads thus: 

“(1) Nothing in sections 32 and .32R (both. aay shall ‘apply to lands leased by 
any person if such. land does not exceed an economic holding and the total annual in- 
come of such person including the rent of such land does not exceed Rs. 1,500:... 

(2) Every person eligible to the exemption provided in sub-section (1) shall make 
an application in the prescribed form to the Mamlatdar within whose jurisdiction all 
or most of the pieces of land leased by him are situate, within the prescribed period 
for a certificate that he is entitled to such exemption.” 


*By R. G. Samant, Advocate, Special Tribunal. 
Government Ploader, Maharashtra Revenue 
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The question arises as to who are persons eligible to the exemption and 
who are to apply. The word ‘‘person’’ has been defined in s. 2(J7) as includ- 
ing a joint family. The words ‘‘undivided Hindu family’’ are deleted and 
now the section is made clear by including the words ‘‘joint family’’ only, 
whether of Hindus or any other. community. 

If the land is leased by ‘‘joint family’’ the application for exemption certi- 
ficate must be filed on behalf of the joint family by its manager and the total 
annual income of ‘‘such person’’ viz. the joint family will have to be taken 
into account. By income of the joint family, the separate income of the undi- 
vided members of the family cannot be taken into account, unless the said income 
is thrown into common stock or blended. Even the separate income of the 
manager of the joint family cannot be considered, as he has separate existence 
as a member. The rulings under s. 31 are instructive on this point and a recent 
ruling m Ramachandra Kulkarni v. Nane Daulata Deokar’ which has reversed 
the order of the Tribunal and the lower authorities, and ineluded the income of 
the manager, who was a teacher, as income of the joint family, is in point. The 
Court remanded the case to consider whether the individual income was thrown 
into common stock or blended with an intention to treat it as joint family pro- 
perty. In Murlidhar v. Nageshwar? decided by Chainani C.J. and Tarkunde J. 
the income of the sons of the petitioner was excluded. ~ 

While considering the income of the ‘‘person’’ who happens to be a married 
woman, her income is to be considered, and her husband’s income cannot be 
considered as her income, though she is entitled to separate maintenance under 
certain circumstances. It is not considered as a ‘‘source of income” (Vide 
Danur Tukaram Patil v. Yeshodabai Ukhardu Chopde®). On the same’ parity 
of reasoning, ‘economic holding’ of the person applying is to be considered 
and not of other persons. The economic holding of the undivided member of a 
ae Hindu family or the husband, in the case of the wife cannot be con- 
sidered. 

As April 1, 1957, is the “‘tillers day’’ when tenants are deemed to be the 
owners of the land leased to them (subject to certain exceptions), the material 
date to be considered is that date and the subsequent extension of time for 
making applications for exemption is immaterial. In consequence, the parti- 
tions of members of family, after April 1, 1957, would not avail and the 
‘‘persons eligible to the exemption’’ cannot include a person who has acquired 
the land on partition after April 1, 1957. In Gopiben Premanand Trivedi 
v. Rajshar,+ Tambe, Acting C.J. and Gokhale J. have held rejecting Gopiben’s 
application for certificate that Gopiben acquired the status of a landlord by 
a partition effected between her and her husband Premanand and her son ou 
February 1, 1958. But on April 1, 1957, she was not the landlord; but the 
joint family was the landlord and the tenant will be deemed to have purchased 
the land on April 1,. 1957, unless the joint family filed an application for 
exemption certificate and fulfilled the requirements of s. 88(c). 

In ease of several co-sharers who have not divided by metes and bounds, 
one co-sharer cannot apply for an exemption certificate and obtain a certificate. 
In this connection Jainabhai v. Bakaji Bhav Mandali® is instructive. One 
Hazi Ramzan died leaving behind him his widow, two sons and one daughter. 
Under Mahomedan law they were all tenants-in-common and not joint tenants,’ 
One of the co-sharers applied for a certificate. While rejecting the application 
as being not maintainable the Hon’ble Judges observed: — l 

“If the owners hold the land as tenants-in-common every one of them will have 

1 (1961) Special Civil Application No. 1128 4 (1960) Special Civil Application No. 721 
of 1960, decided by Chainani CJ. and of 1960, decided by Tambe, Acting C.J. and 
Chandrachud J., on April 13, 1961 (Unrep.j. Gokhale J., on November 3, 1960 (Unrep.). 
*2- (1960) 63 Bom. L. R. 417. 5 (1961) Special Civil Application-No. 1251 

8 (1960) Special Civil Application No. 710 of 1960, decided by Chainani -C.J. and 


of 1960, decided bv Tarkunde and Shab, JJ., Chandrachud J., on March 28, 1961. 
on October 13, 1960 (Unrep.). À 
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defined shares, but not of specific part. All are collectively landlords and no one co- 
owner can be said to have leased any particular part and consequently cannot make 
an application. It must be in respect of whole....and income of all the members will 
have to be considered. This will be the position, whether co-owners are Muslims or 
Hindus or belong to any other community.” 

Several joint owners might have applied separately for exemption certifi- 
cates. They should withdraw these applications and file one application before ~ 
September 30, 1961, and in case some co-owners are unwilling to join, others may 
implead them as opponents along with the tenants. 

There are cases in which the landlords are co-sharers, but there is a division 
of the land leased to the tenants among the landlords and separate tenants 
are allotted to separate landlords. In such cases, there would be no difficulty 
in one co-sharer applying -against‘his tenants, who are separate as ‘‘he can be 
said to have leased the particular part” and his application will be maintain- 
able. : : 

While considering the income of the landlord “casual? o previous”? in- 
come- cannot’ be considered and the income of a labourer or an Ha olor or a 
mendicant or such other!cases cannot be-included. > . 

In this connection Devidas Dhamatulla v. Dipchand Chanhani® i is illustrative. 
This ‘case was decided on January 17, 1961, by Chainani C.J. and Gokhale J, 
and they reversed the order of the D.D.C. refusing exemption certificate to an 
astrologer and mendicant on the ground that he cannot be believed, as he has 
not produced his accounts. 

If an application has-been ‘filed by a person and he dies, his heirs can pro- 
ceed with the application and all the heirs will be entitled to such a certificate, 
provided they fulfil the requirements. 
~In’ this connection s. 88D’ (iv) clearly TAR ihat the State Government is . 
empowered to declare that the exemption is withdrawn, in case the annual in- 
come of the person exceeds Rs. 1,500 or ‘‘total holding” exceeds economic 
holding, on: being satisfied about it: and exemption certificate is not final. 

The second requirement is regarding ‘‘economie holding’’ which is defined 
in s. 6(/) as measuring 16 acres jirayat land or 8 acres seasonally irrigated 
land or paddy or rice land or 4 acres of perennially irrigated land and Govern- 
ment is empowered to vary the holding under s. 7. The explanation excludes 
‘‘warkas’’ land and land is defined in s. 2(8) to mean 

“Jand which is used for agricultural purposes or which is so used but is left fallow, 
and includes the sites of farm buildings appurtenant to such land”. 


Naturally ‘‘Kharaba’’ land is not agricultural land and naturally grass grow- 
ing land is not land used for agricultural purpose, as agriculture includes, 
‘‘rqising of grass” by agricultural operations, by human efforts and not grown’ 
by natural bounty. (Vide Nathubhai Gandabhai v. State of Bombay’). Grass 
gTOWS spontaneously. Grass is natural crop and no human agency or human 
industry, or effort is required for the purpose of growing grass. But there are 
eases in which improved seed of grass is planted, and human efforts are requir- 
ed to grow such grass. In such cases, the land can be included in ‘‘economie 
holding”’ if it is leased to a tenant. ; Tt is-to be noted that the land in actual 
possession with the landlord is immaterial for the purpose of s. 88C. It is only 
the land that is leased to the tenants that is to be considered. 

Now the question arises, what land is to be considered as land leased on April 
1, 1957, in cases in which the tenancy is terminated under s. 31 and an appli- 
cation for possession under s. 29.is pending on April 1, 1957. It is submitted 
that in such a ease. the tenancy is terminated in respect of half of the land 
leased by serving a notice on the-tenant and filing an application under s. 29. 
The tenant will remain a tenant only in respect of half of the land leased and 
that land should be treated for the purposes of ‘‘economic holding”. 


6 (1961) Special Civil Application No. 1118 Gokhale J., on January 17, Re (Unrep.). 
of 1960, decided by Chainani C.J. and 7 (1954) 57 Bom. L.R. 199. 
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The applications filed by the landlords should not be rejected on the ground 
that the extracts of Record of Rights are not produced, but proper opportunity 
should be given to them to produce the same. The rights of parties should not 
be defeated on formalities or technicalities and merits should be considered and 
proper aid should be given to the parties to fulfil the requirements. In Kham- 
suddin v. Yamunabai,® Chainani C.J. and Chandrachud J. remanded the matter 
to the Mamlatdar who had rejected the application for want of Record of Rights 
and the same was upheld by the Prant Officer. . 


SISTER’S PLACE IN THE ORDER OF SUCCESSION UNDER OLD 
HINDU LAW.* 

Brerorn the Hindu Law of Inheritance (Amendment) Act II of 1929, here- 
inafter referred to as the Act, the only females recognised as heirs under the 
Hindu law except in Bombay and Madras were (1) the widow, (2) the daughter, 
(3) the mother, (4) the father’s mother and (5) the father’s father’s mother. 
Accordingly, a son’s daughter, daughter’s daughter, and sister, the first three 
mentioned in the Act, were not heirs at all except in the Bombay and Madras 
States. 

In Bombay a sister is expressly mentioned as an heir in the Mayukha; though 
not: expressly mentioned as such in the Mitakshara her right as an heir has 
long since been recognised even before the Act. A sister is recognised as a 
gotraja sapinda both in Mayukha and Mitakshara. Her place in the order of 
oo was imħediately after the father’s mother and before the father’s 
ather. 

Section 2 of the Act lays down :— 

“A son’s daughter, daughter’s daughter, sister and sister’s son shall, in the order 

so specified, be entitled to rank in the order of succession next after a father’s father 
and before a father’s brother.” 
It is thus clear that a sister cannot succeed before a father’s father. In other 
words, her succession does not open till after a father’s father after the Act 
came in force on February 21, 1929. But in the opinion of the late Sir Din- 
shaw Mulla as stated in his book ‘‘Principles of Hindu Law’’, the place of the 
sister in the order of succession in Bombay is not affected by the Act, for the 
Act contemplates succession after the father’s father, while the sister’s place 
as determined by a series of decisions since 1865 is immediately after the 
father’s mother. 

The same view was upheld by a Division Bench consisting of Baker and 
Rangnekar, JJ. of the Bombay High Court in Shidramappa v. Neelavabai.' 
In this case, their Lordships interpreted the Act holding that in Bombay as a 
sister is assigned a special place and taken before a father’s father, it cannot be 
contended that the Legislature intended to degrade her so as to take away from 
her the superior and vested right she had and to allow other heirs to supersede 
an In Bombay, therefore, the sister is the preferential heir to the brother's - 
widow. 

On the strength of the aforesaid Bombay ruling, it has been observed in 
maar Hindu Law in subsequent editions including the latest one (12th.) 1959 
as follows: 

(a) In Bombay the sister had a higher place even before the Act and retains it 
(Vide Section 56, page 153, 12th Edition). 

(b) As regards the sister, she succeeded in Bombay immediately after the paternal 
grandmother...As regards her place in the order, of inheritance in Bombay the Act 
effects no change, and she will succeed immediately after the paternal grandmother 
as she did before the Act. (Section 61A(2), page 158). 

1961) Special Civi . No. : * i 
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(c) A sister is an heir in the Bombay State [s. 64 (1)], and she inherits immediately 
after the paternal grandmother both under the Mayukha and the Mitakshara as inter- 
preted in Bombay. - Her place in the order of succession is not affected by the Hindu 
Law of Inheritance (Amendment) Act 2 of 1929. (Vide Section 65, page 100). 

(d) A half-sister is an heir in the Bombay State and she inherits, in cases governed 
by Mitakshara, immediately after the full-sister, and in cases governed by Mayukha 
after the half-brother. Her place in the order of succession is not affected by the 
Hindu Law of Inheritance (Amendment) Act 2 of 1929. (Section 66, page 160). 

(e) A half-sister takes before a step-mother, a paternal uncle or a paternal uncle’s 
widow (page 161). 

(f) Full’Sister: Her place in the order of succession is not affected by the Hindu 
Law of Inheritance (Amendment) Act 2 of 1929. (Vide page 164). 

Thus, in the opinion of the learned author of Mulla’s Hindu Law the position 
of sister is not at all affected by the provisions of the Act and she retains her 
place in the order of succession after the father’s mother and before the father’s 
father. With great respect it is submitted that the said opimion does not 
appear to be sound in view of the rulings of the Privy Council and the Bombay 
High Court on the interpretation of the Act, subsequent to the ruling of the 
Bombay High Court reported in Shidramappa v. Neelavabm. I am going to 
discuss the said proposition in the light of the said rulings in this article. 

According to my humble opinion as deduced from the judicial precedents 
the 'sister’s place is altered in the order of succession in Bombay after the 
coming into force of the Act. In this connection, I would invoke with ad- 
vantage the ruling of their Lordships of the Privy Council in Sahodra 
v. Ram Babu? wherein the scheme of the Act and the effects of its provisions 
were considered in the light of the object and preamble to the said Act. Sir 
Madhavan Nair observed (p. 354): 

“It will thus be seen that the Act has amended and altered the old order of 

succession in Hindu law. It affects all Hindus governed by the Mitakshara...It is obvious 
that the object of the Act is to give effect to the principle of propinquity by bringing 
into the order of succession some of those persons more nearly connected with the 
propositus by ties of blood than others whose connection with him though as sapindas 
is but remote.” 
It is thus clear from this ruling that the Act has effected alteration in the order 
of sister’s succession. It is, however, arguable that in this Privy Council rul- 
ing the question whether the sister’s place in the order of succession in Bombay 
is altered or not was not at issue and hence it may be contended that this rul- 
ing does not help the proposition that the sister’s place is altered. 

But the said contention can be met by referring to a recent ruling of the 
Bombay High Court reported in Ben Madhu v. Bat Mahakore®. In this case 
tlie contest was between a sister on the one hand and daughter’s daughter on 
the other. It was contended that the sister’s place was higher than the daugh- 
ter’s daughter and the same was not altered by the Act in the Bombay State. 
The ruling in Shidramappa’s case was relied on on behalf of the sister. The 
Division Bench consisting of Chagla C.J. and Gajendragadkar J., which de- 
cided the aforesaid recent case, considered the object and the nature of the 
Act and reconsidered the position of the sister under the Act in the light of 
the aforesaid Privy Council ruling. On considering the ruling in Shidramappa 
v. Neelavabai, their Lordships held that (p. 816) :— 

“.,. With very great respect, however, it seems to us that there is not justification 
for limiting the application of s. 2 (of the Act) only to cases of succession after -father’s 
father. It is now well settled that s. 2 of this Act applies to the 4 persons mentioned 
in the section whether they were already recognised as heirs or not, and we feel no 
doubt that the Act wanted to alter the line of succession under the Mitakshara law 
by introducing these four persons in the order mentioned’ in the section by providing 


2 (1942) 45 Rom. L.R. 350, P.C., 8.0. [1943] 3 (1949) 51 Bom. L.R. 813, s.c. [1950] 
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expressly that they would come after a father’s father and before a father’s brother. 
In fact, in view of the decision of the Privy Council-in Sahodra v. Ram Babu, it must 
now be taken to be established that the Act has amended and altered the old order 
of succession, and in making the said alteration Legislature has given effect to the 
principle of propinquity...The fact that the position assigned to the sister in the Bombay 
Presidency has been altered to her disadvantage by the provisions of this section would . 
not, in our opinion, justify the conclusion that the sister does not fall within the pur- 
view of this section. If, as the Privy Council have observed, this Act was, intended to 
alter the old order of succession in Hindu law and if it applies to the parties before us 
even though they are governed by Mayukha, it seems to us unimportant and almost 
irrelevant to consider whether in applying the provisions of this section a sister’s posi- 
tion is affected either to her benefit or her detriment. Section 2 says that a son’s 
daughter, daughter’s daughter, sister and sister’s son shall succeed after father’s father 
and before a father’s brother, and they shall do so in the order so specified. This is 
now a part of the general law of succession under Mitakshara and effect must be given 
to ‘it ‘as such. The decision of the Privy Council in Sahodra v. Ram‘ Babu makes this 
position quite clear. We must therefore hold with all respect that the contrary view 
which was accepted by a Bench of this Court in Shidramappa’s case is no longer good law”. 
‘ Tt will thus become crystal clear that the position of sister assigned to her 
in Bombay State has been materially altered by the Act and hence she cannot 
succeed immediately after the father’s mother and before a father’s father 
whether under the Mitakshara or Mayukha. But her place in the order of 
succession is governed by the provisions of s. 2 of the Act. It may also be 
stated that in the ‘aforesaid Bombay ruling (Ben Madhu v. Bai Mahakore) her 
place in the order of succession in Bombay was tried to be taken out of the mis- 
chief of s. 2 of the Act on the ground that she enjoyed her place in the order 
of succession in Bombay on the ground of local custom, which is specifically re- 
cognised and saved from the operation of s. 2 by s. 3 of the Act. Their Lordships 
proceeded to examine this aspect of the case also and over-ruled the same and 
held that the sister’s place has been altered by the provisions of the Act. That 
being so, with very great respect, it is submitted that the observations made 
as quoted above in the Mulla’s Principles of Hindu Law need reconsideration 
as the same do not appear to be sound and supported by the current judicial 
precedents. 


POWERS OF SUB-DIVISIONAL MAGISTRATE UNDER S. 156(3), 
CRIMINAL PROCEDURE CODE.* 


AFTER separation of the J udiciary from the executive the State of Bombay 
effected suitable amendments in the provisions of the Criminal Procedure Code 
and its schedules. These amendments have not been exhaustive and some 
provisions still need suitable amendments. 


Schedule III Part IV contains a list of ordinary powers of sub-divisional 
magistrates appointed under s. 18 of the Criminal Procedure Code. Item 
No. 8 in the said list is as under. 

“8. Power to order police investigation into cognizable case, section 156”. 

Now we will turn to s. 156, Criminal Procedure Code. Section 156(7) em- 
powers the police to investigate any cognizable case within their jurisdiction 
without an order of a Magistrate. Sub-section (2) of the said section says that 
proceedings of a police officer in any such case shall not be called in question 
on the ground that the case was one which the police officer was not empower: 

ed to investigate. Sub-section (3) reads as under: 
“Any Magistrate empowered under section 190 may order such an EEA as 
above-mentioned.” 


* By G. H. Sarda, C.J.J.D. & J.M.F.C., Ashti (Dist. Bhir). } 
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- After bifurcation of the’ Judiciary from the executive, powers under s. 190, 
Criminal Procedure Code; to take cognizance of offences are exclusively vested 
in Judicial Magistrates and, therefore, according to the wording of ‘sub-s. (3) 
of s. 156, Criminal Procedure Code, only Judicial Magistrates are competent to 
direct a police officer within their jurisdiction to investigate a cognizable offenée. 
Section 156(3), as it stands today, does not allow Sub-Divisional Magistrates to 
pass an order directing the police to investigate into a cognizable case, as they 
are not empowered under s. 190, Criminal Procedure Code. ftem 8 in ‘schedule 
8, Part IV, Criminal Procedure Code, in-no way remedies this defect. ‘The 
schedules cantiot override express statutory provisions. 

Judicial Magistrate, after or without taking cognizanee under s.- 190, sub- 
s: (/)(c), of the Criminal Procedure Code, can direct the police to investigate a 
cognizable offence under s.. 156 (3), Criminal Procedure Code. In cases of non- 
cognizable offences’ such power can be exercised under s. 155(2) of the Criminal 
Procedure Code, 

There is close co-ordination Deinen two depann of the State Govern- 
ment namely Executive Magistracy and the police. As a rule police investigate 
all cognizable offences, and s. 156(3) is enacted’. with a view that if police 
machinery inadvertently fails to act promptly, an authority may, in appro- 
priate cases, direct the policé to act. ‘This is quasi-judicial function and as 
such, side by side with Judicial Magistrates, Executive Magistrates, should 
also ‘be empowered to act under s. 156(3), Criminal Procedure Code, and for 
that purpose ‘the provisions of's. 156(3), Criminal Procedure Code, need’ 
suiable one eee s` 


' GLEANINGS. 


THE Action ror MALICIOUS PROSECUTION 


. Cases of malicious prosecution in modern times are rare. It may be that 
the threat of such an action is a sufficient deterrent to would-be prosecutors 
to ensure that great care is taken about the bringing of a prosecution. It may 
also be that the requirements of the law,are so stringent that the circumstances 
will rarely appear to justify the bringing of such a suit, for there can be little 
doubt that what has to be shown before such an action can succeed involves the 
plaintiff in undertaking a considerable legal burden. 


- The plaintiff must show that the prosecution or other proceedings in respect 
of which he is claiming’ ended favourably: for him. For this reason the plain- 
tiff was unsuccessful‘in Everett v. Ribbands ([1952] 1 All E.R. 823) where, 
as a result of the prosecution in question, the plaintiff was bound over to keep 
the peace. This meant that the Court had decided, to some extent at any 
rate, against the” plaintiff; hence no action for ‘malicious prosecution could be 
brought against the prosecutor. It would seem that what is required is that 
the proceedings should. have terminated in a victory. for the-plaintiff,- even: if 
the victory was a technical one only, for example, where the’ indictment was 
formally defective and the plaintiff had therefore- to be acquitted (Wicks v. 
Fentham (1791) 4 Term. Rep. 247). “Hence, possibly, if the conviction is 
quashed on appeal, the successful appellant may bring an action for malicious 
prosecution (see Herniman v. Smith [1938] 1 All E.R., at p. 3, per Lord Atkin: 
Berry: v. British Transport Commission £1960] 3 All ER. 322, where this 
point -was not decided, since the preliminary issue ' on ee was decided - 
against the plaintiff; see below). 

Secondly, the plaintiff must prove that the- prosecute tacked reasonable and 
probable cause for ‘bringing the prosecution. . This- question is an objective 
one, to be decided on.the evidence (Tims v. John Lewis & Co., Ltd. [1951] 
2 K.B. at è 473, per Lord Goddard, C.J.). 
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It has been suggested that the test of reasonable and probable cause is whe- 
ther the prosecutor had an honest belief in the guilt of the plaintiff (see 
Tempest v. Snowden [1952] 1 All E.R. 1). Thus, Cave, J., in directing the. 
jury in Abrath v. North Easter Rail Co. ((1883) 11 Q.B. 440) asked them 
whether the prosecutor had taken care to inform himself of the facts of the 
case, and whether the prosecutor honestly believed in the case. The classic 
definition of honest belief is contained in the judgment of Hawkins, J., in 
Hicks v. Faulkner ((1881) 8 Q.B.D. 167), which was approved by Lord Atkin 
in Herniman v. Smith (supra). The learned Judge said that it meant ‘‘an honest 
belief in the guilt of the accused based upon a full conviction, founded upon 
reasonable grounds, of the existence of a state of circumstances which, assum- 
ing them to be true, would reasonably lead any ordinarily prudent and cau- 
tious man, placed in the position of the accuser, to the conclusion that the 
person charged was probably guilty of the crime imputed’’. However, the 
relevance of honest belief was questioned by Denning, L.J., in Leibo v. D. 
Buckman, Lid. ({1952] 2 All E.R. 1057). Whereas Hodson, L.J., said in that 
ease that lack of honest belief destroyed the defence of reasonable and probable 
cause, Denning, L.J., thought that honest belief was irrelevant except where 
the charge against the accused was groundless and the prosecutor knew that it 
was groundless. In any event the question of reasonable and probable cause is 
one for the Judge, even though it can be regarded as one of fact. The jury 
may only decide what the facts were, leaving it for the Judge to determine 
the legal effect of*those facts. 


Where only part of the prosecution can be justified as having been brought 
for reasonable and probable cause, the plaintiff will succeed in an action for 
malicious prosecution if he can show that the substantial part of the charge 
was not so justified (Letbo v. D. Buckman, Lid. (supra) ). 

It might be thought that the question of reasonable and probable cause was 
a sufficiently difficult hurdle for the plaintiff to negotiate in order to succeed 
in his action. But it is necessary for him to prove in addition that the prose- 
cutor was actuated by malice. In this context that expréssion means a wrong 
or indirect motive (Brown v. Hawkes [1891] 2 Q.B., at p. 722, per Cave, 
J., where it was held that anger at the injury suffered would not be 
such an improper motive). Proving malice may be difficult, but proof that the 
prosecution lacked reasonable and probable cause may be evidence of malice 
(Brown v. Hawkes (supra)). However, in Tims v. John Lewis & Co. Ltd. 
(reversed on another ground by the House of Lords [1952] 1 All E.R. 1203) 
the Court of Appeal held that, where the plaintiff was put on remand where 
the case against her was not believed strong enough for a conviction, this was 
not evidence of either malice or of lack of reasonable and probable cause. 

Lastly the plaintiff must prove that by reason of the prosecution he suffered 
damage. It is this aspect of the action which raises some difficulty, as was 
shown by the recent decision of Diplock, J., in Berry v. British Transport 
Commission ([1960] 3 Al E.R. 322). For it involves the consideration of 
the proceedings in respect of the failure of which an action for malicious pro- 
secution will lie, assuming that the plaintiff who was the defending party in 
such proceedings can prove the grounds discussed above. 

The action for malicious prosecution is designed to provide a remedy where 
a criminal prosecution (or even a civil action) has been brought against an 
innocent person in circumstances in which the Jaw regards the institution of 
the proceedings as unjustifiable, i.e., where the plaintiff can ‘establish the re- 
quirements discussed above. However, not all criminal prosecutions, or civil 
actions, so it would appear, are covered in this way. A prosecution must be of 
such a kind as to involve the accused in suffering one of the three sorts of 
damage which were stated as founding an action for malicious prosecution by 


} 


VOL. LXIL] . ‘ JOURNAL. ` 105 


Holt, C.J., in Savile v. Roberts ((1698) 1 Ld. Raym. 374). These are: damage 
to a man’s fame, -as if the matter whereof he is accused be scandalous; damage 
to the person, as where a’ man is put in danger:to lose his life or limb or liberty; 
or damage to a man’s property, as where he is forced to expend his money in 
necessary charges to acquit himself of the crime of which he is accused. 


The scope of these various sorts of ‘damage, t.e., the kinds of proceedings 
which involve such damage to the accused, has been the subject of much judi- 
cial development. Thé judgment of Diplock, J., in the Berry case, in which, 
it is submitted, with respect, the learned Judge displayed a keen sense and 
understanding of the’ processes and importance of legal history in the develop- 
ment of the'law, shows how, whatever Holt, C.J., may have meant in the light 
of the 17th century meaning and connotation of the language he used, a subtle 
change has taken place in respect of the first two sorts of damage that he stated 
as founding an.action. |. 2 ; 

Thus, Holt, C.J., spoke of damage to a man’s fame by involving him in a 
scandalous accusation. From the cases cited by Diplock, J., from the 17th, 
18th, and early 19th centuries, it would appear that this was understood to 
mean a crime the: accusation of which would constitute slander actionable per 
se, ie. would affect his fair fame and credit. This was indeed given almost 
explicit approval by Bowen, L.J., in Quartz Hill Gold Mining Co. v. Eyre 
((1883) 11 Q.B.D. 674), in which case it was held that because the instituting 
of proceedings to wind up. a limited company involved an imputation on the 
eredit of the company, and was therefore defamatory, such proceedings could 
be the basis of an action for malicious prosecution; (cp. the situation in res- 
pect of an improper institution of bankruptcy proceedings in Johnson v. Emer- 
son (1871) L.R. 6 Exch. 329). Hence if the proceedings were in respect of a 
crime involving imputations upon the character of the accused an action for 
malicious prosecution will be maintainable. 


However, there is a second kind of prosecution in respect of which the action 
may be brought. This is if the accused has been put in danger of losing life, 
limb, or liberty. This was thought to mean that an accusation had actually to 
have resulted in a loss of liberty by the accused or the infliction of corporal 
punishment on him before he could sue for malicious prosecution. But by the 
time of the decision in Rayson v. South London Tramways Co. ([1893] 2 Q.B. 
304) it would appear that an accusation of any crime, whether such accusation 
had actually resulted in loss of liberty by imprisonment, or in corporal punish- 
ment, or might result. in such loss of liberty or punishment or might be punishable 
in some other way, e.g., fine, would substantiate an action for malicious prose- 
cution. However, in Wiffen v. Bailey and Romford Urban Council ([1915] 1 
K.B. 600) the Court of Appeal distinguished this case, and held that an accu- 
sation of any crime -was insufficient if the crime, was not one punishable by 
imprisonment or corporal punishment. In deciding this the Court did not 
revert to the earlier idea contained in Savile v. Roberts (as expounded by 
Diplock, J., in the Berry case) that actual imprisonment or corporal punish- 
ment must have occurred before an action would lie. What the Court decided 
in the Wifen case was that where the crime with which the plaintiff had been 
charged was not one punishable by ‘imprisonment or corporal punishment, it 
would not give rise to an action for malicious prosecution unless the charge in 
question involved the first sort of damage.stated by Holt, C.J., as subsequently 
understood, namely, damage to the fair fame and credit of the accused. In the 
Wiffen case no such damage was involved because the offence there, non-com- 
pliance with a notice about a nuisance in the accused’s house which was an 
offence under the Public Health Act, 1875, did not necessarily involve impu- 
tations as to the accused’s character. By -way of contrast, in the Rayson case 
the offence charged was travelling without paying the fare on a tramway. It 
was held, without any argument as to the real point, that this was a charge 
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on which an action for malicious prosecution would lie, even though the only 
penalty for the offence was a fine. Though nothing was said as to the reason 
why such a criminal proceeding came within the scope of the principles stated 
in Savile v. Roberts, the Court of Appeal in the Wiffen case justified the deci- 
sion ex post facto on the ground that the crime alleged there involved the 
imputation that the plaintiff Rayson had been attempting to cheat the tramway 
company, which was certainly an imputation against his fair fame. 

The result- therefore seems to be that, although Holt, C.J., was putting 
forward what might appear to be two separate kinds of allegations in respect 
which an action for malicious prosecution would lie, the present position is that 
these two kinds of allegation must be considered together, in order to see whether 
the crime with which the plaintiff had been charged was one which caused him 
‘‘damage’’ upon which an action could be brought. Hence only a crime (or 
an action) which involves imputations against the character of the accused 
will suffice. Therefore, in Berry v. British Transport Commission the plaintiff 
was defeated first of all by the fact that the offence of pulling the communi- 
cation cord on a train without reasonable and sufficient cause was not one 
conviction of which necessarily involved an imputation of such kind. Such an 
imputation must be a necessary and natural consequence of the prosecution, as 
Pickford, L.J., said in the Wiffen case ([1915] 1 K.B., at p. 613). Just as the 
Court in that case considered the circumstances in which the crime involved 
there could be committed without the accused being involved im any slur on his 
character, so Diplock, J., in the Berry case showed how the offence theré in 
question could bë committed technically but ‘‘innocently” from the point of 
view of the reputation of the accused, i.e., without lowering the plaintiff in the 
estimation of right thinking members of society (which was the test of defa- 
mation enunciated by the House of Lords in Sim v. Stretch [1936] 2 All 
E.R. 1237). 

This did not conclude the case, however, for there was still the third sort 
of damage which Holt, C.J., had stated would suffice for an action for malicious 
prosecution. This. it will be remembered, was where the accusation. had in- 
volved the accused in exnenditure on defence. What this involved was con- 
sidered in the Quartz Hill case, where it was stated that, where a party to 
litigation had already received costs as a result of winning the proceedings, 
those costs were the only recompense that the law adjudged were deserved by 
such party. Hence nothing further could be recovered in an action for mali- 
cious prosecution. That case was concerned with an action based upon civil 
proceedings. namely, an improper winding-up petition. But it was annlied 
in the Wiffen case, where the proceedings were criminal, on the ground that 
there the justices had allowed the successful accused a sum representing his costs, 
even though he had incurred more than that sum. A similar situation arose in 
the Berry case, where. on the plaintiff’s successful appeal to quarter sessions, 
the Recorder had allowed her a sum by way of costs, which was Jess than what 
she had actually incurred in defending the original accusation and appealing 
against her conviction by the magistrates. Dipvlock, J. followed the earlier 
‘eases, and held that, since costs were awarded in the. exercise of the Court’s 
discretion under the power granted to quarter sessions by the Summarv Jnris- 
diction (Appeals) Act. 1933, the amount of costs actually awarded to the plain- 
tiff were the limit of what the law regarded her as deserving: hence that amount 
was the extent of her damages sustained by the prosecution, and there was 
no further damage in respect of which the action would lie. 

It would seem. therefore, that in view of the statutory provisions relating to 
the granting of costs in criminal cases, where costs have been awarded to a 
successful accused person, no action for malicious prosecution will lie, anv more 
than where the proceedings were civil in nature and costs were awarded. The 
justifieation for this would seem to be that in the first litigation the question 
of damage was considered and dealt with by the Court trying the issue in 
those proceedings. } 
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This does not mean that no action will ever lie, for the plaintiff may be able 
to prove that other damage was incurred, for example by showing that the 
prosecution carried with it the possibility of imprisonment, or corporal punish- 
ment, or involved a ‘‘scandalous’’, te., defamatory, imputation upon the 
plaintiff. Moreover, the Berry case does not really decide two other points. 
First, what is the position if the crime alleged did not involve either punish- 
ment, corporal punishment, or defamation, and the accused made an unsuccess- 
ful application for costs? Secondly, what would be the position if the Court 
in awarding costs to the innocent accused in the first proceedings took into 
account the means of the accuser and awarded a smaller amount of costs accord- 
ingly? Although the Berry case restates and clarifies some points’ about this 
rare and difficult type of action, it does not completely answer all the questions. 
—LJ. | 


On Brerna REASONABLE. 


You will not be able to spend any appreciable time in the Law Courts without 
hearing some reference to the reasonable man, woman, child and even domestic 
animal. But there is only one test of reasonableness in such animals. If they 
bite or kick, they are acting unreasonably—unless it is entirely in fun. No 
one, of course, objects to being lifted out of the stable by the hind legs of his 
favourite hunter or bitten to the bone by the scottie which shares the bed—pro- 
vided it isn’t meant as an act of unkindness. If it happens to'be someone other 
than the owner who is the victim of the animal’s exuberance it is, of course, 
explained at once that he or she doesn’t actually dislike strangers but has to get 
to know them first. So it is simple enough for a domestic animal to be reason- 
able. It has to obey one rule only——not to be vicious. 

But the standard for man and woman and, to a lesser extent, child is a far 
more exacting one. Where a duty to be reasonable exists, the law will have 
regard to a person’s age and sex but, subject to this qualification, at no time 
during the existence of the duty may he or she fall below the required stand- 
ard. Their driving, for example, must always be careful—at no moment must 
they take their eyes off the road, drive too fast or back into their neighbour’s 
pram. (And here let it be said emphatically that the reference to the law 
taking account of sex does not mean that there is one standard of driving for 
the lady and another for the gentleman. It may be that she finds parking the 
car rather more difficult than he does, it may be that reversing and turning 
round—perhaps even due to her inferiority in physical strength—cause her 
considerable anguish, but this will be no excuse when she scrapes the paint off 
the wing of a ear within striking distance.) And in walking, too, the reason- 
able person always looks where he or she is going, never steps backward without 
first turning round, moves only as fast in the dark as is safe, and never trips 
over a stone which he or she should have seen. 

If, as a result of a failure to take these elementary precautions, you fall into 
a well or river or a lime-klin, the law will say that justice has been done. 
But it is not only out of doors that this high standard of behaviour must be 
maintained. The reasonable man never spills his beer, nor the reasonable 
woman her tea or gin. They never play the wireless too loud, lose their 
temper (unreasonably), leave their umbrellas or suitcases in omnibuses 
or taxis, or do anything which a reasonable man or woman would not do, or omit 
to do anything which a reasonable, man'or woman would do. It is useless for 
the octogenarian to contend that, up till the one moment which is the subject 
matter of a lawsuit in which he is involved, he has acted reasonably every se- 
cond of his life. Highty years’ unblemished record will serve him not a jot. 
He must pay damages. He has omitted to do that which a reasonable octoge- 
Pa ‘would do or he has done that which a reasonable octogenarian would not 
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But what about the judge who holds the octogenarian liable? What are his 
duties and liabilities? Far heavier than those of the ordinary reasonable man. 
For not only has he in his private life to come up to the same standard of rea- 
sonableness as the accountant or coal-heaver who lives next door to him, but 
he has his duties in court as well. There he has to expound and apply the law 
of the reasonable man to and for the benefit and alternatively to the complete 
humiliation of his fellow men. One might have thought that English law— 
judge-made as so much of it is—would have allowed a little licence to its un- 
fortunate judges who are compelled to dole out reasonableness day after day, 
week after week. Toffee for breakfast, toffee for dinner and toffee for tea, 
complained the Duke in ‘‘Patience’’—you can have too much even of toffee. 
Think of the poor judge, imprisoned on his Bench from 10.30 to 1 and from 2 
to 4.15, five days a week for at least thirty-eight weeks in the year. Surely he 
can be allowed a little unreason in the hours he spends away from his prison? 

Not at all. He must keep his place in the queue like everyone else; he must 
not leave litter in the street—not even the torn-up sketchs he made during 
counsel’s final speeches; when driving, he must leave pedestrians, who are on a 
pedestrian crossing, well alone. From his Bench in court he may tell a witness 
to stand up and behave himself and take his hands out of his pockets, and any 
back-answer by the witness could be rewarded by arrest and imprisonment. 
Yet, should the judge let his very natural feelings get the better of him after an 
instance of bad driving—by someone else, of course—to such an extent that in 
the purple vernacular he tells the offending driver what he very properly thinks 
of him, he himsebf will be liable to be arrested for conduct likely to cause a 
breach of the peace or for using insulting words and behaviour in a public 
place. And if this happened, the reasonable judge would be brought uv before 
a reasonable magistrate and subjected, no doubt, to a reasonable fine. But this 
is just a happy pipe-dream. It doesn’t happen. The reasonable judge is so 
used to acting reasonably in court that he is incapable of doing anything else 
outside it. 

In court he sits and listens—always awake—never allowing his attention to 
wander, never being prejudiced by the unprepossessing appearance of the plain- 
tiff or the demure and rather charming (‘‘Perhaps you would like to sit down, 
madam’’) looks of the defendant, never giving a hasty or rash judgment, never, 
never losing his temper, never being affected in his mind by a most prejudicial 
piece of inadmissible evidence which somehow slipped out during the proceed- 
ings, and of course, always disclosing that he has one share in the British Trans- 
port Commission’s undertaking before trying a running down case in which 
the Commission is involved. 

. But there is one mistake he is allowed to make. This may surprise the public 
who assume that, if lawyers don’t know the law, at any rate judges should. 
Le so they should and quite often do, but they are allowed to make mistakes 
in law. 

Yes, the reasonable omnibus driver must make no mistakes in driving but 
the reasonable judge may make mistakes in law. His mistakes may cost the 
parties a lot of money, but, although his decision may be reversed in the Court 
of Appeal and although its decision may be reversed in the House of: Lords, 
the salary; and vosition of all the judges concerned remain intact. For the 
truth is that, although all the law is locked up in the breasts of the Judges. it 
is not expected to come out in all circumstances from all judges. The 
reasonable man never. omits to do anything which a reasonable man would do. 
But one reasonable judge—in his judicial capacity—may omit to do some- 
thing which another reasonable judge would do. And; indeed, who is to say 
which of two reasonable judges is the more. reasonable? The reasonable 
judge of first instance says that, in his view, the’ plaintiff is in “the 
right. Champagne is drunk by the plaintiff and his legal advisers. Three rea- 
sonable Judges in a most reasonable Court of Appeal say that, in their view, 
the defendant was in the right Champagne is drunk by the defendant and his 

i 


VOL. LX. | JOURNAL, 109 


legal advisers. Five reasonable judges in the most reasonable of all Houses of 
Lords say that, in their view, it has not been proved that anyone was in the 
right and the thing should start all over again. On this occasion only the legal 
advisers on each side can afford to drink champagne. 

Many lawyers will tell you that litigation is a mug’s game. Should rea- 
sonable men, then, go to law at all? If they didn’t there would be no reason- 
ble judges. And, if there were no reasonable judges, there would be no rea- 
sonable men. Would the world be poorer? The inside of omnibuses would 
certainly be overcrowded, for the reasonable man has sometimes been referred 
to as a man on top of the Clapham omnibus. The idea that reasonable men 
never went inside is odd, particularly as when the phrase was first used the 
tops of omnibuses were uncovered. Possibly it has something to do with smok- 
ing, for not even a reasonable judge can smoke inside an omnibus without the 
certainty of ejectment. Disclosure of his office would make no difference. 

‘‘D’you know who he is? He’s a judge of the High Court!’’ 

‘““Well—he wouldn’t allow smoking in his court, and I don’t in my bus.” 

Poor, reasonable judge; but perhaps there are compensations, if only in his 
private dreams when he pictures himself doing all the unreasonable things he 
has never done and omitting to do all the reasonable things he has always done. 
And if these glorious thoughts in his subconscious mind make him snore and 
his wife, that reasonable little woman by his side, wakes him up to call at- 
tention to the offence, does he strangle her or strike her with the back of his 
hand? Not at all. 

“I£ I were to strike you, my dear,” he says, ‘‘it would be an assault, and 
might amount to cruelty. There was a case I had the other day——’’ 

‘*Oh, do let me go to sleep, George,’’ says the reasonable little woman, very 
reasonably.—S.J. 


THEIRS TO Reason WHY. 


AN important point of principle was stressed by Lord Merriman, P., in 
Johnson v. Johnson S.J. Vol. 105, p. 64. In that case a husband appealed against 
an order, made by the Dynas Powis justices sitting at Barry, in favour of his 
wife on the ground of desertion. At the hearing it was revealed that the justices’ 
reasons for their decision had, at the request of the clerk to the court, been 
drawn up by counsel for the wife and approved by the justices, the source of 
the draft reasons being unknown to them. The President firmly repudiated 
the making of such a request. ‘‘We insist, and the rules insist,’’ he said, 
“that we should be provided with a note of the evidence and with the reasons 
of the justices for their decision....This practice must stop and if it goes 
further, in the sense that solicitors are asked to do the same thing if there is 
no counsel appearing in the case, the same remarks apply.’’ In this instance the 
order was set aside and a rehearing by a fresh panel of justices was required, 
the clerk concerned being prohibited from sitting on the new trial—S.J. 


No NEED ror SHAME 


A SpanisH newspaper has lately criticised the vacillations of United States 
foreign policy for showing that it does not know how to reward its friends 
or punish its enemies, thereby producing results abroad which are becoming 
painfully obvious. In the same way, what used to be the virtuous and law- 
abiding section of society has lost faith in the basis of its own assumptions, 
becoming eagerly, almost neurotically, anxious to appreciate the opposite point 
of view, with a corresponding irresolution in rewarding its friends and punish- 
ing its enemies. The natural and probable result has been a sharp decline in 
hypocrisy and a smart fashion in suggesting that crooks, thieves, hooligans, 
confidence tricksters and prostitutes with their free, easy, relaxed, uninhibited 
ways are the only people who really know how to live properly. It has be- 
come abundantly clear in private life (as in-modern international affairs) that 
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it no longer pays not to be a ruffian. ‘‘It’s fair cop. PI come quite?’ is 
a cliche far less often heard by the police now than formerly.—S.J. 


ENGAGING FRANKNESS 


Convictep prisoners no longer feel somewhat self-conscious about being in 
prison. On the contrary (like juvenile delinquents and homosexuals) the 
earnest publicity lavished upon them has convinced them that they are **in- 
teresting’? and ‘‘significant.’’ Prisoners no longer feel that it is advisable 
to maintain a decent reticence about their impenitence. They no more feel 
obliged to repudiate or seem to repudiate their way of life than prisoners of war 
(in the old days before ‘‘brain washing’’) felt obliged to repudiate their coun- 
try. Not long ago a representative selection of prisoners were interviewed on 
television without masks or other disguises, since they felt no particular shy- 
ness about showing themselves to the million. Shyness? Their self-confidence 
came pretty close to bravado and truculence. No hypocritical acknowledg- 
ment of conscience, no show of repentance, marred the engaging candour of the 
men on whose untiring activity the Member of Parliament who interviewed 
them based the prediction that in the next five years three million crimes will 
be committed.— S.J. 


MASTER AND SERVANT 


Tue appellant in Brown v. Rolls Royce, Limited ( (1960) 1 All E. R. 577), 
who had contracted dermatitis in the course of his employment as the result 
of contact with oil, claimed damages against his employers for negligence in 
that they had failed to provide him with barrier cream as a protection. The 
House of Lords (Lords Reid, Radcliffe, Cohen, Keith and Denning), upholding 
the Court of Session, rejected the claim on the ground that, considering the 
facts as a whole, the appellant had failed to discharge the burden of proof 
which rested upon him. It would be wrong, the House indicated, to regard 
certain findings of fact separately and, having deduced from them that negli- 
gence should be inferred, to conclude that the burden of proof shifted and that 
it was thereafter for the respondents to rebut negligence by proving that, 
if barrier cream had been supplied, it would not have protected the appellant 
from contracting the disease. ~ 

In Riordan v. The War Office ( (1959) 3 All E.R. 552) an unestablished civi- 
lian employee, who was given four days’ notice of his discharge notwithstand- 
ing that two weeks’ notice was required by reg. 437 of the War Department 
(Outstations) Civilian Staff Regulations, 1950, was held by Diplock, J., not .to 
be entitled to damages for wrongful dismissal, since the regulations, not having 
been made under statutory authority, were in effect no more than instructions 
by the Army Council and were void in so far as they purported to take away 
_the Crown’s right of summary dismissal: Gould v. Stuart (75 L. T. Rep. 110; 

( (1896) A. C. 575). Alternatively (on the facts) the employee had terminated 
the employment by giving one week’s notice himself under reg. 488.—L.T. 


RAPE: DEFENCE or DRUNKENNESS 


In early times, the courts refused to accept drunkenness as a ground on which 
a person could be excused from criminal responsibility, but to-day drunkenness 
is a defence to a charge of crime if ‘‘it amounts to unsoundness of mind, or has 
produced in the defendant a mental or physical condition inconsistent with the 
inference that acts done by him under the influence of drink were intentional, 
where intent or premeditation is of the essence of the crime’’ (Russel on Crime, 
lith ed., p. 86). To what extent is drunkenness a defence to a charge of rape? 
This question arose in R. v. Vandervoort [1961] O.W.N. 141, a recent case 
before the Court of Appeal for Ontario, and the real point to be decided was 
whether “‘intent or premeditation is of the essence of the crime.” Aylesworth, 


we 
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J.A., thought that it was clear that one of the essential elements demanding 
proof in a charge of rape is a specific intention by the accused to have inter- 
course without the woman’s consent, and this finding is in accord with the’ 
direction to the jury given by Channel, B., in R. v. Wright (1866), 4 F. & F. 
967, that, in order to convict of a rape, they ought to be ‘‘satisfied that there 
was an intention to commit the act, notwithstanding any resistance on the part 
of the prosecutrix.’’ It follows that drunkenness short of that producing un- 
soundness of mind may be a defence to a charge of rape, and Aylesworth, J.A., 
said that ‘ʻa man far advanced in drink may intentionally’ indulge in inter- 
course with a woman in the sense that is, that the act of intercouse is not 
indulged in by accident or through honest mistake and yet be incapable of 
formulating the deliberate and specific intent of forcing that intercourse upon 
the woman without her consent.’’ . His Lordship concluded that, in the case 
which was then before him,'one of the ‘questions that ought to have been put 
to the jury was ‘‘whether or not accused had raised a reasonable doubt in their 
minds of his capacity to- form the specific intention to have intercourse with 
the complainant is disregard of her failure to consent.’’—S.J. 


REVIEWS. 


Law of Foreigners and Citizenship. -By R..B.. Surat, Advocate ALLAHABAD: 
Law Book Company, Sardar Patel Marg, P. B. No. 4. 1961. Demi 8vo. 
Pages xviii + 452. Price Rs. 12.50 nP. i ° 


THE law relating to citizenship and to foreigners as expressed in relevant 
statutes forms an interesting study. The Foreigners Act, XX XI of 1946, applies 
only to foreigners. Before the enactment of the Citizenship Act, LVII of 1955, 
no machinery was provided for determining whether a citizen of India had lost 
his citizenship. The Foreigners Act, XX XI of 1946, mainly reproduces the 
provisions of the Foreigners Act, 1940. The Citizenship Act, LVII of 1955, 
embodies all the provisions relating to acquisition and termination of citizenship. 
The Constitution of India not only guarantees fundamental rights but also their 
enforcement. This book is divided into four parts and each part contains 
appendices made up of related Orders or Rules: Lucid commentary is given 
on the provisions of the Foreigners Act, XXXI of 1946, the Registration of 
Foreigners Act, XVI of 1939, the Passport Act, XXXIV of 1920 and the Citi- 
zenship Act, LVII of 1955. All relevant cases Indian or foreign have been 
referred to. This book is bound to be of practical, value to foreigners and 
oe of India, to the Bench and the Bar and to those who have to administer 
these laws. 


The Indian Railways Act, 1890: By SURANJAN CHAKRAVERTI, M.A, B.L., Ad- 
vocate. CALOUTTA: S. C. Sarkar & Sons~(P)~Ltd., 1-C, College Square. 1961. 
Demi 8vo. Pages xxxii + 486. Price Rs. 12.50 nP. - 


THis is an elaborate commentary on the Indian Railways Act. The case law 
on the different provisions of the Act has been brought up to date. Deci- 
sions which had become obsolete and redundant have been carefully weeded 
out. The provisions of the,Act have been carefully explained in detail and 
all the latest amendments on the principal Act have been given. In the com-: 
mentary the learned author has given a correct lead both to the bailor and the 
bailee in matters pertaining to the transit of goods. The commentary is bound 
to give an adequate and safe guidance to those who are in charge of the claims 
against the Railways. l 


Pleading & Practice. By N. S. Buypra, Advocate, Supreme Court of India. 
Second Edition. ALLAHABAD: Law Book Company, Sardar ‘Patel Marg, 
Post Box No. 4. 1961. Roy 8vo....Pages-xlvii-+ 1116. Price Rs. 27.50 nP. 
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Tux first edition of this book appeared three years ago. This edition contains 
‘a lucid exposition of the basic principles underlying pleadings. In this edition 
obsolete passages from the first edition have been removed and several portions 
have been re-written. It is bound to be very popular with the legal profession. 
It is a high water mark of legal craftsmanship. 





Special Marriage Act. By Manraa RAMAMURTI, M.A., B.L Advocate. ÅLLA- 
HABAD: Law Book Company, Sardar Patel Marg, Post Box No. 4. 1961. 
Roy 8vo. Pages xvii +506. Price Rs. 16. 


Tar institution of marriage is of paramount importance to the social order. 
The modern man or woman desires to be free to marry as he or she pleases 
shaking off the shackles imposed by custom out of tune with changed 
conditions of society. The Special Marriage Act of 1872 was found to be ob- 
solete with the growth of modern society. It was superseded by the Special 
Marriage Act of 1954 which provided (1) a special form of marriage in certain 
eases, (2) for the registration of such and (3) for divorce. The object of the 
commentary is to explain in clear language the purport of each section in the 
light of English and Indian decisions. Practitioners will find this book of great 
help as it clearly explains the provisions of the Act in a lucid manner. The 
Bench and the Bar will find this book useful. 


Workmen’s Compensation Act. By R. B. BETHI, B.SC., LL.B., Advocate. Second 
Edition, ALLAHABAD: Law Book Company, Sardar Patel Marg, Post Box 
No. 4. 1961. Roy 8vo. Pages xvii -+-731. Price Rs. 20. 


THis is an expanded edition of the original work. The object of the Work- 
men’s Compensation Act is to improve the relationship between the workman 
and his employer. To facilitate reference, synopsis headings are provided under 
each section. Many portions of the book have been enlarged and re-written. 
Several appendices containing rules of different States have been given. The 
book is bound to be useful to those who have to deal with the relationship between 
workmen and their employers. 


Sastri’s Criminal Manual, Vol, I, Second Edition. By S. N. BAGGA, M.A., LL.B. 
ALLAHABAD: Law Book Company, Sardar Patel Marg, Post Box No. 4. 1961. 
Royal 8vo. Pages xlviii +1004. Price Rs. 20. 


THis is a collection of Criminal Acts which are useful to every practitioner 
in Criminal Courts. The present Manual contains every criminal Act and every 
penal provision in non-criminal Acts. This volume is bound to be of great 
utility to those who practise in Criminal Courts. 


A Treatise on the Law of Agency. By Brinpapan Karwar, B.A, B.SC., LL.B. 
Second Edition by J. P. SINGHAL, Advocate. ALLAHABAD: Law Book Com- 
pany, Saad Patel Marg, Post Box No. 4. 1961. Roy 8vo. Pages lii +1144. 

rice Rs. 35. 


THE present edition contains a complete revision of the whole matter that 
appeared in the first edition. Obsolete passages have been excised, many others 
re-written or enlarged and plenty of new matters added. The text of the Act 
and the case-law have been brought up-to-date. The principles are explained 
in a clear and analytical manner. Authorities—Indian and foreign—have been 
fully discussed. The chapters carry intelligent synopsis headings. The index 
18 copious and will be found useful for the purposes of reference. This is a 
very valuable work on the Law of Agency and its utility to the profession 
cannot be gainsaid. 
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THE HON’BLE MR. JUSTICE B. N. GOKHALE. 


, On July 14, 1961, the members of the Original Side and the Appellate 
side Bar gathered together i in the Second Court to bid farewell to Mr. Jus- 
tice Gokhale on the eve of his retirement from the High Court Bench. 


Mr. Justice Gokhale was born on July 16, 1901.. In 1918 he passed 
in the Matriculation Examination from .the Elphinstone High School. 
Throughout ‘his’ college career he was a scholar and prizeman. He took 
first class’ honours in the B.A. Examination of the Bombay University 
standing first in History and Economics and won the James Taylor 
Prize of the University, and Cama and Raja of Dhar Prizes at the 
Elphinstone College. In 1925 he passed in the LL.B. Examination 
of the Bombay University. As a Research Scholar he did work 
in the School of Economics and Sociology of the Bombay University 
in 1925-26 and ‘submitted':a thesis on ‘State and Municipal Enter- 
prise in India’, advocating for the first time, a socialist economy for 
India and nationalization of. at least, the basic and key industries and 
municipalization of the textile industry and co-operative farming in agri- 
culture. In 1926 he passed the M.A. Examination in History and Econo- 
mics standing first in the group and winning the Telang Gold Medal and 
Prize and the Sir William Wedderburn Scholarship. , In June, 1926, -he 
started practice as an advocate on the Appellate Side of the Bombay High 
Court. From 1938 to 1941 he was a part-time Professor at the Govern- 
ment Law College, Bombay. A keen student of Indian political, econo- 
mic and educational problems, he took, at one time, an active part in 
politics as a member of the Indian National Liberal Federation of which 
he was the Hon. Secretary for several years, and he was also one of the 
Joint Secretaries of the Bombay Presidency Association. Like his father, 
the late Mr. N. V..Gokhale, a leading lawyer, he edited the English 
columns of the Gujarati for nearly ten years. ‘His work as Editor won 
for him high praise from ‘eminent journalists like Sir C. Y. Chintamani. 


o in 1936, he was- elected a Fellow of the Bombay University from the 
Registered Graduates’ ‘Constituency, and became a- member of the Board 
of Studies in Law, and in 1944 he became a member of the Syndicate of 
the Bombay ‘University. Of thé Indian Women’s University he is a 
Fellow and a Member of its Syndicate and of its Academic Committee. 
He is one of the Vice-Presidents of the Mumbai Marathi Sahitya Sangh, 
Bombay Social Service League, and the Swastik League, Bombay. Of 
the Bombay State Social Reform Association he is the President and is a 
member of the Advisory Board of the All India Radio, Bombay. He was the 
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President of the Advocates’ Association of Western India for about three 
years and took a leading part in organizing the Bombay Advocates and 
Pleaders Conference in 1931-and the first Bombay State Lawyers’ Con- 
ference held in Bombay in 1951, of which he was the Chairman of the Re- 
ception Committee. 


On the Appellate Side of the Bombay. High Court he practised for 
over twenty eight years and commanded a large practice, 


On January 21, 1955, he was appointed a Puisne Judge of the Bom- 
bay High Court. 


Mr. Justice Gokhale discharged his high judicial functions with 
great satisfaction to the public. He had the cold neutrality of an impar- 
tial Judge. According to Socrates four things are essential in the case of 
a Judge: to hear courteously, to answer wisely, to consider soberly, and 
to decide impartially. Mr. Justice Gokhale followed these wise words 
admirably. During his tenure on the Bench he delivered several impor- 
tant judgments, for instance, E. G. Barsay v. The State (60 Bom. L.R. 159), 
confirmed by the Supreme Court; State of Bombay v. Shastriyagna Puru- 
shadasji (61 Bom. L.R. 700) and Servants of India Society v. Charity 
Comr. (63 Bom. L.R. 379).. His anxiety to’ render substantial justice in- 
spired confidence in all who appeared before him, whether as an advocate 
or as a suitor. His never failing courtesy and patience won the esteem of 
all branches of the legal profession. His knowledge of jaw and sound 
sense of justice made him a popular and conscientious judge. 


' We wish him a long, useful and happy life. 


Farewell! a word that must be, ‘and hath been, 
A sound which makes us linger ;—yet-farewell. 


Mr. H. M. Diria Advocate General, said :— 


On. behalf of the Bar I convey to your Lordship the warm feelings of ad- 
miration and regard which we have for you. Your Lordship came to the pro- 
fession of the law after a brilliant academic career, and -it is some comfort to 
realise that in spite of all your pre-oecupations, you maintained your interest 
in a large number of activities, in journalism, in politics, in social service, in 
language, and in university affairs, in the midst of a large practice, and later 
on when Your Lordship was on the Bench. 


My Lord, I do not have the same advantage which the learned Government 
Pleader has of: being constantly before Your ‘Lordship. But we in this Court, 
especially on the Appellate Side Writ matters, have frequently come before 
Your Lordship and we all feel grateful for the kind .and courteous treatment 
meted out to every member of the Bar, senior or junior, and for the thought and 
attention that was directed to see that justice was being done and that a party 
went out of the Court satisfied. Not very much more can be expected of a 
Judge than that litigants feel confident that the Judge has_ striven his best 
to arrive at the conclusion which he thinks ought to be drawn, and that he 
stood ae in spite of all the winds of prejudice and passion that may have blown 
around him. 


On behalf of the Bar I would like to convey to Your Lordship our best 
wishes for your future health and happiness; we are sure that what the High 
Court loses, the social and educational pees of the State Maharashtra 
and India will gain, 


ate -~ 
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Mr. R. B. Kotval, Government. Pleader, said: —, 


M Lord, f 

A is with a heavy heart that I Tise on behalt ‘of the Appellate Side Bar t to 
bid farewell to Your Lordship. ` ‘Parting is always ‘painful, but it is more par- 
ticularly so when we are parting from one who has treated us with uniform 
kindness and courtesy., Your Lordship’s association with the Bar dates back 
to the 19th century. Your Lordship’s father, the late Shri N. V. Gokhale, 
practised on the Appellate Side of this High Court ‘from’ ‘the year 1889 to 1922. 
Few of us had the privilege of watching. him in action. But his legal acumen 
and his keen intellect are stamped on many, a case repor ted in the Law Reports 
of this Court. After a very brilliant career during which your Lordship bag- 
ged a number of prizes and scholarships, your Lordship joined the appellate 
Side Bar in the year 1926. There was nothing very spectacular about the pro- 
gress your Lordship made at the Bar, Steadily and slowly your Lordship 
rose from one rung of the ladder to. the other till the year 1945-46 when your 
Lordship was acknowledged , on all hands to be the unofficial leader of the Ap- 
pellate Side Bar. Your Lordship had the honour of being elected’ President 
of the Western India Advocates’ Association’ for a continuous period of three 
years. Your Lordship organised the first Bombay State Lawyers’ Conférence 
which was held in Bombay in 1951 and of which Your Lordship became Chair- 
man of the Reception Committee. Your Lordship’s elevation to the’ Bench 
then was a certainty, but it Ya delayed and when in 1955 it came, it came 
none too early. ' 

As a Judge of this Court: Your’ Lordship has E nen many of 
which, especially those dealing with’ the questions of Hindu law and with the 
law of Public Trusts will go down to posterity as monuments of learning and 
deep study. Your Lordship’s judgment in Bhai Pratap’s case running into 
hundreds of pages is remarkable'for its: carefulness and clarity of thought and 
expression. Your Lordship’s relations’ with the ‘Bar have always been extr emely 
eordial.. Your Lordship heard. the Advocates with respect and patience. “You 
examined their arguments with a real desire. to find -out‘how much substance 
they contained and not with a pre-determination to reject them as hollow. 
Your Lordship made no distinction between advocate and advocate. Seniors 
and juniors, those who were busy as well as those who were less busy were 
treated with the same courtesy and cordiality. To the Juniors your Lordship 
always extended the protection and the encouragement | ‘that-they deserved. 
With characteristic generousness your Lordship. eorrected their mistakes and 
overlooked their faults. They owe a deep debt of gratitude to your, Lordship. 
My Lord, there is nothing in this world that is permanent, and your Lordship’s 
tenure as a Judge however beneficial was bound one day or the’ other to come 
to an end. It has. ended to-day and we console ourselves with the thought that 
we have to submit to it as we submit to any other calamity.. Another, consoling 
thought is that your Lordship being free from your responsibility as ‘a J nudge 
will ‘be free to devote more attention and time to, other institutions like. the 
Bombay University and-the Women’s University, of which your Lordship is 
an active member of the Syndicate: “What is a calamity to us might prove a 
blessing to these institutions. 

On the eve of Your, Lordship’s retirement, may,. I wish you and yours a 
happy and long life of peace and contentment during which, your, Lordship ` 
will enjoy not rest but a vigor ous pursuit of your extr a-judicjal activities of 
which there are many. 

With these words, my Lord, I bid Your Lor dete a sorrowful farewell. 


tog : 


Mr. R. A. Gagrat, President of the Incorporated Law Society, said : — 


On behalf of the Incorporated Law Society, aud on behalf of myself: a es 
of the Solicitors’ profession, I join the learned Advocate General and the learn- 
ed Government Pleader in bidding farewell to your Lordship from: ‘the Bench. 
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It is really a sad thing that when Your Lordship is in full possession of all 
the vigour and faculties that entitle a Judge to discharge his functions, you 
should part from this High Court. One could easily wish your Lordship a 
five more years’ career on the Bench. However, the time has come and your 
Lordship has to retire. On behalf of my profession I can say that whenever 
we Solicitors had an opportunity to appear before your Lordship as ‘instructing 
solicitors we always found in your Lordship a very courteous, patient Judge, 
entirely unassuming, with no pretence to knowledge and always eager to do 
justice, after fully hearing the parties. ‘There is no more satisfaction to a 
litigant or to a lawyer than to find that whether he loses or wins he had a 
complete and fair hearing before the Judge. That Your Lordship possessed 
this in great abundance is testified by the presence of all the members of the 
Bar here and what has fallen from the mouth of the learned Advocate General 
and the learned Government Pleader. Your Lordship is greatly interested 
in educational activities, and though lawyers will lose your Lordship as ‘a 
Judge, the field of education will be enriched by your Lordship. I wish your 
Lordship a long and happy life and an equally successful career in the edu- 
cational field, which I have no doubt your Lordship will achieve knowing your 
Lordship’s intimate connéction in the field of education. 


Mr. T. N. Walavalkar, President, Western India Advocates’ Association, said :— 


On behalf of the Western India Advocates’ Association I associate 
myself with all that has been said by the learned Advocate General, the learned 
Government Pleader and the learned President of the Incorporated Law So- 
ciety. There was one important thing which I found personally and my learned 
friends will agree with me, and that was your Lordship’s ideal temper. As a 
Judge in Court your Lordship never lost temper, never used a harsh or un- 
toward word. That indeed was a wonderful thing which your Lordship main- 
tained throughout your career as a Judge. So saying, I again associate with 
the remarks made by my learned friends and I wish happiness and good health 
to your Lordship after retirement. 


The Hon’ble Mr. Justice Gokhale replied: 


Mr. Advocate General, Mr. Government Pleader, Mr. President of the Incor- 
porated Law Society, Mr. President, Advocates’ Association of Western India, 
and members of the Bar— | 

I must express from the bottom of my heart my sense of gratefulness for the 
kind words you have spoken about my work on the Bench on the eve of my 
retirement. I would rather attribute this praise to your generosity than be so 
vain as to think that I deserve it all. 

To-day my mind goes back to more than thirty five years when I entered this 
High Court building not without considerable misgivings. Partly because of en- 
couragement received from my revered father, himself a lawyer of infinite in- 
dustry and keen intellect, and partly due to personal liking, I had decided 
to join the profession of law. But I had already a close association with 
journalism and a good deal of attraction for publie life. For some years at 
least in the beginning of my career, I could not come to a definite decision as 
to whether I should, in the words of an eminent English lawyer, compromise my 
prospects in this profession by uniting the political and journalistic career 
with the legal career. I must confess that in those formative years of my 
life as a lawyer, I must have flouted, not without adverse effect, the well- 
recognised rule of the profession that law is a jealous mistress. In the legal 
profession, the lot of the struggling junior is ever unhappy and those on 
the Appellate Side, who could boast of no mofussil connection, like myself 
found it harder still to make headway. I did not feel sufficiently confident also 
to listen to the advice of my well-wishers in the solicitor’s profession to trans- 
fer my allegiance to the Original Side considering the galaxy of legal talent 
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there. I must admit, however, that owing to .the encouragement I received 
from senior and eminent members of the Appellate Bar and my luek, the prize 
of a part-time professorship at the Government Law college soon came my 
way. I have always held the view that the experience of teaching for a few 
years at a Law College stands in good stead to junior members of the profession 
and that proved to be so in my ease also. 

When I joined the Bar, unlike to-day, there used to be very few entrants on 
the Appellate Side, and those of us who joined before 1930 were soon absorbed 
in the Bar, Looking in retrospect ‘at rey career at the Bar, I remember with 
pride the part that I was able to take in organizing the First Bombay Advocates 
and Pleaders’ Conference ‘in 1931, the ,Kirtikar Law Library, and the First 
Bombay State Lawyers’ Conference held in this city in 1951. I remember my 
close association with the Bar Council and its work when I was a member, and 
I must not fail to mention the thrill with which all of us on the Appellate Side 
greeted the step taken by the High Court under Chief Justice Chagla in 
bringing about the long cherished dream of the unification of the High Court 
Bar for which’ many of us had worked: for years. 

After more than twenty-eight years of practice at the Bar, I had the good for- 
tune and privilege of joining the Bench, though not without a period of suspense. 
A judicial career, as has been well said, is not like the drama’ of the Bar, and 
after a long period of practice it is not very easy to adjust oneself on the 
Bench soon.. If I have achieved any measure of suecess as a Judge, that is un- 
doubtedly and‘ solely due to the unstinted co- operation that I have uniformly 
received from ‘the members of the Bar. m4 : 

_ As a result of the reorganization of States, the strength of this Court increased 
to twenty Judges, and the jurisdiction of this Court spread over thirty-nine 
Judicial Districts and I had the privilege of being associated with the work 
of administration of this large area. Thereafter came the break-up which led 
to the formation of the State of Gujarat and the establishment of the Gujarat 
High Court and painful separation from valued colleagues.’ I must acknow- 
ledge on this occasion that the facility with which we Judges were able to 
deal with the work on the Marathwada side could not have been possible without 
the willing co-operation of advocates who joined the Appellate Bar from that 
area. I must not also forget to record to-day that I entertain most happy me- 
mories of my close association with the Bar at Nagpur. Three times I visited 
Nagpur in connection with the work of the Nagpur Bench and I received nothing 
but kindness and co-operation from my colleagues and the members of the 
Bar there. I must not also fail to acknowledge the co-operation and assistance 
that I received from the officers of this Court in the discharge of my duties 
as an Administrative and Finance Judge. ` 

When I took charge of this high office, I took the liberty of appealing to the 
members of the Bar to adjust their outlook in the context of the rapid changes 
which we have witnessed and are witnessing in our country. The lawyers in 
a Social Welfare State have an important contribution to make and so have the 
Judges. It is for the judiciary to administer’ the law as laid down by the 
Legislature. ‘Since the Second World-War and the attainment of Independence, 
the tempo of legislation has increased tremendously and the proper function- 
ing of the’-judiciary with the assistance of a well-knit arid strong Bar is un- 
doubtedly essential for the maintenance of the rule of law. I feel that the 
responsibility of this Bar has increased ‘now' that. a uniform autonomous All- 
India Bar is coming into existence.. This is another dream of many of us 
which has been realized but hot ‘soon’. I have always held the view that if 
the noble -ideals of our Constitution are to be achieved and Parliamentary de- 
mocracy is :to: suéceed; lawyers ‘have a vital role to play in building up this 
soéial' democracy. I‘ can do no better on this occasion than refer you to the 
words :of an eminent American writer, Prof. Robinson, who called on the 
lawmen of America years ago to play ‘the role of what, he called social en- 
gineers, and I appeal toyou' in his words to become leaders in social thinking 
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and apply the 'scientifie method even in the legal sphere for the practical solu- 
tion ‘of urgent social problems, ‘which face us. ` 

~ The’ ‘High Court at: Bombay has built up: great traditions and the Bar of 
this Court has‘ undoubtedly played a prominent part in building up: of these 
traditions: The’ independence ‘and integrity: of the judiciary is .one of. our 
most prized possessions, and it has been a potent force in the preservation of the 
integrity’ and unity ; ‘of our country. » ‘Ou August 6, 1961, one hundred years 
will have ‘elapsed ‘since the passage of the Indian High Courts Act of 1861, 
arid’ in ‘the next ' year ‘this Court will be celebrating the centenary of its esta- 
blishment: ` Let ug lawyers as well as Judges resolve on that occasion to: main- 
fain and ‘strengthen these great traditions and see that nothing: happens which 
wight undermine the influence of the’ judiciary which represents a unifying 
and integrating force ‘of incalculable value amongst the numerous fissiparous 
tendencies “which are ‘unfortunately in evidence to-day. 

‘‘T -was born and'bred up ‘in this Bar and when, I took my seat on the Bench 
in- 1958; I felt'a great wrench in being separated from friends and associates 
with whom I had shared the joys ‘and sorrows of professional lifes To-day 
I feel a wrench, which' is greater, because I am not only leaving my: colleagues 
on the ‘Bench, but also because my association with this great Bar is being: 
irrevocably severed. Whatever little I may have achieved is solely due to your 
co-operation and I am happy in the thought that I have played my part. not 
only“in‘ accordance with the dictates of-my conscience but with the approbation 
of the'Bar. Benjamin Cardozo, an eminent American Judge and jurist, said 
in one of his addresses to lawyers in America that he had not allowed the 
official to swallow úp'the man.in him. I -trust I can make that somewhat, modest 
claim for’ myself.: . Cardozo also referred on that occasion to an address deli- 
vered by: Stanley. Baldwin, at one time Premier of England, in which Baldwin, 
addressing his party members: -in. the House of Commons, , impressed on them 
never. to lose touch with their.own constituency. He said that it was the country 
that had ‘sent the members and it was the, country that would judge them. 
Cardozo has. observed that one-could not give precisely that advice to a Judge 
and: yet in essence perhaps the advice could not be greatly different, If the 
judgment of.the great constituency of this Bar is somewhat in my favour to- 
ae ‘I think I should Ka content while laying down the robes of my high 
omgée, `» 

‘I sincerely thank you again and beg to bid you all a most affectionate farewell. 
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THE INCOME TAX BILL, 1961. g 


h (An ‘Analytical Review) 


oA NEW “Income Tax Bill was: introduced in the'last session’ of Parliament to 
seis Act No. XI of 1922..:,The Bill has been referred to the Select Committee. 
The Bill: with the recommendations of the. Committee is to be considered in ‘the 
August ‘session’ of, Parliament. ‘Though ‘as a general rule the Bill contains in 
a re-arranged form. provisions which are found -in the present Act still there 
are cértaihn new points, and'some provisions reproduced from the Act, to which 
itii a necessary ‘to draw particular attention. - 

(4) Clause 2(22) of the Bill contains an ‘inclusive’ definition of dividend 
cor ae to s. 2(64) of the Act. Under the present séction'the distribu- 
tion of horus shares does. not come within the definition of dividend as there 
is no release of its assets to its shareholders by a company. This position 
is now sought to be slightly altered, ‘in that, a distribution by a company -to 
its: preference: shareholders of preference sharés as bonus is proposed to be in- 
elnded. within. the. definition. of dividend. : The full implications of. tig addi- 
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tion are not very plain.. It might very well. be that preference shares issued 
as bonus might .be taxed twice; first under cl. 2(22)(b), when such shares 
are issued, and later on if and when the company is taken into liquidation 
under cl. 2(22)(c). Undoubtedly under cl. 2(22) (7) exemption is granted to 
eases falling under cl. 2(22)(c) or (d) in respect of shares issued for full cash 
consideration. But would this cover preference shares issued as bonus? In a 
recent decision of the Patna High Court, Dalmia Investment Co. Ltd. 
v. Commr. of Inc.-tax', it was held that bonus shares are not issued ‘‘free.’’ 
But even relying on this decision it does not appear that the position is beyond 
doubt, because granting that bonus shares- are issued for a consideration still 
it cannot be said: that they are issued for:a full ‘‘cash’’ consideration as requir- 
ed by cl. 2(22) (4). For the sake of greater clarity a proviso. to the following 
effect may, therefore, be appropriately added to clause 2(22): 


“Provided that nothing will be taxed as dividend under sub-clause (c) or (d) which 
has already borne tax under sub-clause (b).” ° 

(it) Clause 2(47) introduces a definition of ‘‘transfer”’ which would now 
bring within ‘the ‘scope of ‘‘capital gains’’ even -the ‘‘extinguishment of any 
right in a capital asset.’’ 

2. Clause'6 of the Bill defines a resident and-replaces s. 4A (a). The main 

criterion for determining whether a person is or is not “‘resident’’ is whether 
he was present in India for a particular period of time or not. Even though 
such ‘presence may be entirely involuntary, for example if he is detained in 
jail, still that would -be ‘deemed ‘to be residence. under the Act. It would be 
better if an idea that the stay should be of a voluntary nature can be conveyed 
by- the definition. It may be noted that the artificial category of assessees 
known as ‘‘Resident but not ordinarily resident’’ is now sought to be abolished. 
- 3. Income derived by a charitable institution is exempted under s. 4(3) (i) 
of the present Act: The exemption provision is now sought to be considerably 
tightened up as re-enacted in cis.: 11-13 of the Bill. One of such ‘provisions is 
contained in cl. 13(a). Under it the income of a charitable institution would 
not be entitled to be exempted if a relative of the author of the trust or of the 
founder of the institution derives any benefit, under the terms of the trust, 
from such income. The word ‘‘relative’’ is defined in rather wide terms by 
cl. 2(41). This restriction does not appear‘ quite fair. If a needy relative 
becomes entitled to a benefit without any undue preference being shown to 
him then the exemption conferred under els. 11 and 12 should not be taken 
away. If under the terms of the trust benefit under it is restricted to the 
relatives of the author of the trust or if an undue preference is to be shown 
to them then there may be justification for not Braue such trusts this ex- 
emption. 
- Under el..11(2)(b) income derived from property held only partly under 
trust for charitable purposes is exempt‘from -tax to the extent :to which it is 
applied for such purposes.. Clause 13(a@) is quite inconsistent with this scheme, 
because even if only a part of the income enures for the benefit of a relative 
of the author of.the trust then the entire income is deprived of the exemption. 
The rest: of the income which does ‘not enure for the benefit of such a relative 
should at least be eligible for exemption from. tax. - 

Clause 11, further, restricts the right of a charitable kenik to accumulate 
its income. This may cause hardship if the institute wants to accumulate its 
resources for a contemplated capital expenditure, say, the acquisition of a 
building for further expansion of.the institute’s charitable activities. 

There is a typographical error in cl. 11 as there are-not any sub-clauses to this 
elause ; the (1) after 11 is quite redundant... 

-> 4, Clause 30(a) of the Bill is referable to's. 10(2) (i) (ii) and w of the 
present Act.. If premises are used for his business by the assessee as a tenant 
then he becomes a to claim a deduction for the rent paid and expenses 
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immcurred on repairs (30(a)(t)). If, however, he occupies those premises 
‘ otherwise tham as a tenant” he would be entitled to claim a deduction only 
for the amount paid on account of current repairs. What do the words ‘‘other- 
wise than as a tenant” mean? Do they refer to a person who is the owner of. the 
premises or do they extend to a licensee also? If it includes a licensee then 
the licensee may not be able to claim a deduction for the compensation ‘paid 
by him. He cannot claim advantage of cl. 37 either (s. 10(2) (xv) at present) 
because for that clause to apply the expenditure should not be of the nature des- 
eribed in els. 30-86. Nowadays due to housing shortage several people carry on 
their business in premises occupied by them as licensees. To deny them a deduc- 
tion for the amount paid as compensation is unfair. It is suggested that el. 30(a) 
should be ré-drafted as follows: 

“30. In respect of rent, compensation, repairs,...used for the purposes of the busi- 
ness or profession the following deductions shall be allowed: 

(a) Where the premises occupied by the assessee are: 

(i) not owned by him, the rent or compensation paid for such premises, and further, 
if he has undertaken to bear the cost of repairs to the premises, the amount paid on 
account of such repairs; 

(ii) owned by him, the amount paid by him on account of current repairs thereto.” 

5. Clause 34(3) of the Bill corresponds to el. (b) of the proviso to s. 10(2) 
(vib) of the Act. In the said clause as framed there is a slightly anomalous 
position. Under el. 34(3) (a) development rebate in respect of an asset is not 
to be allowed unless a reserve amounting to 75 per cent. of the development re- 
bate is credited to a reserve account. Such a reserve account has not to be 
utilized by the assessee for a period of 10 years for certain purposes. Under 
cl. 84(3) (b) an asset in respect of which development rebate has been allowed 
can be transferred during a period of 8 years following, only on the pain of 
losing the development rebate already allowed: Thus in the ninth and tenth 
years after development rebate has been allowed, though:a person can transfer 
the asset without losing the rebate he cannot still freely utilize the reserve 
required to be created under cl. 34(3) (a). It would, therefore, be more logi- 
cal to have a uniform period of time under both the sub- clauses of el. 34. 


There is another ‘difficulty in the interpretation of el. 34(3) which can best 
be understood by means of an illustration. A company has a profit both for 
tax and accounting purposes of Rs. 75,000 in 1960 (before any development 
rebate is charged to the profit and loss account). The company is entitled ta 
a development rebate of Rs. 1,00,000 for 1960. Is it sufficient compliance with 
the provisions of cl. 34(3) (a) if Rs. 75 ,000 is debited to the profit and loss 
account in 1960 so as to create the statutory reserve of 75 per cent. of the 
development rebate? Would that entitle a company to claim rebate to the 
extent of Rs. 75,000 in 1960 and the balance in subsequent years. The difficulty 
arises due to the use of the words ‘‘to be actually allowed.’’ Does it mean that 
75 per cent. of the amount of the rebate should ‘be debited in the accounts in 
the very year in which the assessee would become entitled to the rebate under 
el. 33(2) or is it sufficient if the entire 75 per cent. of the rebate is debited in 
the profit and loss account in the year in which the asset is installed though 
the entire amount may not be allowed to the company as a deduction in that 
year by virtue of cl. 33(2) ? 


Development rebate is granted in the year of installation of the asset. It 
would be better if it is allowed in the first year of user. This would also 
obviate the difficulty which may otherwise arise when different machinery. is 
installed in a factory in different years before the factory commences production. 


6. A change of far reaching importance has been introduced by. el. 37(2) 
of the Bill which corresponds to s. 10(2)(zv) of the Act. , The as 
‘necessarily’? has been added so that an expenditure even though wholly an 
exclusively laid out for the purpose of the business would be disallowed unless 
the Income-tax Officer considers ‘it also ‘‘necessary’’ for the business. Thus 
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the Income-tax Officer’s judgment as to the need for an expenditure would 
substitute the management’s discretion in the matter. Business expediency may 
be disregarded by the Income-tax Officer who may be inclined to take far too 
technical a view of the matter. The word ‘‘necessarily’’ should, therefore, be 
omitted: ° . 2% Pee ih 

The same objection applies to the addition of the word ‘*necessarily’’ in 
cl. 48 which corresponds to s, 12B(2) of the present. Act and in el. 57(i7) (the 
old s. 12(2)). ‘Incidentally, these changes constitute fundamental changes and 
are not merely formal changes as the notes to these clauses seem to suggest. 
(See Lomax (H.M. Inspector of Tastes) v. Newton”). 

7. Clause 87(2) contains a provision originally inserted in our present Act 
by the Finance Act, 1961. Entertainment expenditure is no longer to be al- 
lowed as a deduction allowance to any assessee save a ‘company. Even in the 
case of a company a maximum limit, on a graded scale, is laid down as far 
as such allowance is concerned. No company can claim more than Rs. 1,00,000 
as such allowance whatever its income.. .In a modern, competitive, fast selling 
economy this’ may prove quite inadequate. The necessity for such an over-all 
limits is questionable: After all under el. 37(/) (corresponding to s. 10(2) (sv) 
of the present Act) the Income-tax Officer has the power to disallow any un- 
justifiable expenditure. There is no need to fetter his discretion further. 

8. Explanation 4 to el. 48(/) corresponds to the second proviso to s. 10 
(5)(a). Under it the ‘‘actual cost’’ to an assessee of an asset which was his 
property and which is re-acquired by him, is his original actual cost less de- 
preciation which had been allowed to him when he had sold it or the actual 
price paid when he re-acquires it, whichever is lower. It is suggested that a 
proviso should: be' added to Explanation 4: ' 

“Provided that if the re-purchase is a bona fide one the actual price paid may be 
treated as the actual cost at the option of the assessee.” ON 
9. Under the third proviso to s. 16(7)(e) of the Act if a trust is not re- 
vocable for a period of six years it is deemed to be irrevocable for the purpose 
of s. 16(7) (c). This exemption is now proposed to be taken away and trusts 
though irrevocable for six years will no longer be deemed to be ‘‘irrevocable’’ 
for the purpose of cl. 61 of the Bill (which clause corresponds to s. 16(/)(c)). 

10. (4) Clause 64 changes slightly the language s. 16(3) so as to overcome 
the difficulty felt by the Department as a result of the decision in Commr. of 
Ine.-tax v. Kodra Devi As a result income arising to a minor by admission 
to the benefits ‘of a partnership where the minor’s mother is a partner will also 
be now covered by this provision. As a result of cl. 64(7) income arising to the 
spouse ‘of' an individual from his or her membership in a firm in which such 
individual is a partner is to be included in the income of such individual. 
However a proviso should be inserted to this sub-clause: 

“Provided that this sub-clause shall not apply where such spouse is admitted as a 
partner because of the spouse’s special technical or professional qualifications.” 

‘ (ii) The Bombay High Court in Manilal Dhanji v. Commr. of Inc.-tax4+ held 
that s. 16(3) (b) would have no application where income during the minority 
of the beneficiary is to be accumulated and added to the corpus and the in- 
comé from such increased corpus is to be awarded to the child on attaining 
majority.. Clause 64(v) seeks'to bring within the scope of tax such transactions 
also. No provision, however, is made as to how the immediate worth of such 
deferred benefit will be calculated. This would undoubtedly create great 
difficulties. oe 

_ 11. Clause, 68 is new and deals with the case of cash credits. Under it if any 
sum is found credited in. an assessee’s books and the assessee does not satisfac- 
torily explain its nature and source then ‘it is to be deemed to be the assessee’s 
income. This principle is correct if such credit is found in the assessee’s own 
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account. According to judicial dicta if such credit stands in the assessee’s books 
in thé account ‘of a third party then the onus is generally held to be shifted 
to the Department to show that such amount’ does not belong to the third 
party in whose name it stands but to the assessee. According to cl. 68 the 
burden of proof in all cases of cash eredits in the assessee’s books (whether 
standing -in the assessee’s own account or in that of a third party) is now 
shifted on the assessee. This would be manifestly unfair in. quite a few cases. 
Clause 69 is complementary to cl. 68 and provides for the inclusion in the 
assessee’s income of certain investments made by him in the previous year, 
which have not been recorded in his books of account and which he cannot 
satisfactorily explain. 

12. (+) ‘Clause 79 of the Bill introduces a revolutionary proposal. A con- 
trolled company would no longer be entitled to set off past losses against profits 
of the previous year unless fifty one per cent. of the shares carrying voting 
rights were beneficially ‘held by the same persons both on the last day of the 
previous year when the loss occurred:and on the last day of the previous year 
in which profits, against which the past loss is sought to be set! off, were made. 
Once you recognize a company as a distinct entity for all purposes, including 
taxation, it is not logical to consider the identity of its constituent shareholders. 
But that ilogicality apart, cl. 79 as it is worded creates a great hardship.’ If a 
major shareholder dies during a year—and in a controlled company.it would 
not be uncommon to find one single person holding 30 to 35 per cent. of the 
shares entitled to a right to vote—then the company may not be able to fulfil 
the conditions of this clause and would lose the benefit ‘of set off. To obviate 
this aiproviso should be added to cl. 79: 

“Provided that in computing'such changes in the shareholding, EET peusing by 
reason of devolution of interest on account of death or by operation of law shall be 
ignored.” 

(ii), ÀA`provision as dubious as cl.. 79 i is also ‘found. in el. 179 which Seder 
tally illustrates the fact that our tax laws have a departmental bias. The law. 
taxes a company on its profits and then taxes the shareholders when such pros 
fits are distributed on the ground that the two are distinct entities. However, 
under cl. 179 if tax cannot be recovered from a private company then the direc- 
tors and failing them shareholders, holding shares commanding 10 per cent. 
or more voting power, become liable for the same. Where is our principle of 
at distinet entities one may ask? . 


' (4) A rebate of income-tax is allowed under el. 87 of the Bill (cones: 
a to s. 15 of the Act) on the amount paid by way of life insurance 
premium by an assessee out of his total income. Suppose the only income of 
Mrs: A is'from assets gifted to her by ‘A. She effects an insurance on her 
life and pays premium out of her income. This income is included in A’s assess- 
ment-by virtue of cl. 64 (s. 16(3) (a) of the Act). -Under cl. 87, as it stands, 
it would be open to argue that no rebate should be allowed to A (who is the 
assessee even in respect “of Mrs. A’s Income) because the premium has not been 
paid by ‘A but by Mrs. A. Lest this stand be taken by the Department it may 
be. better to re-frame cl. 87(/) (a) to read 

“ (a) where the assessee is an individual any sums expended out of his total income. 

. (ii) In-the case of an assessee who is a Hindu undivided. family no deduction 
is allowable in respect of premium paid by the assessee to effect an- insurance 
on the life of a widow. Such insurance should be permitted when the widow, 
has minor children who are of uninsurable age because of which the family 
has insured -the widow’s life. 

14. Clause 104(2)(7) of the Bill corresponds to s. 28A(1)(4). In 
this sub-clause the words ‘Shaving regard to the losses incurred by the company. 
in earlier years or to the smallness of -the profits made in the previous year’? 
should be omitted. In considering whether the declaration of a larger divi- 
dend would be reasonable or not the Department at present confines “itself to 
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these two factors and does not go beyond them however ‘logical they may be and 
this stand is taken despite the decision of ‘the’ Privy Council in Commr. of 
Inc. taz v. Williamson Diamonds Lid.© ‘Full discretion should be given to the 
Income-tax Officer to decide the reasonableness or otherwise of the declaration 
of r larger dividend without’ being tied down to these two matters only. 

(2) Under el. 109 (iit) (4) of thé proposed Bill’ (see el. 4 to the Second 
Pees to s. 23A: in the present Acti), a:controlled company has to declare 
90 per ‘cent. of its distributable income as dividends if its accumulated profits 
and reserves exceed certain specified items, The word ‘‘reserves’”’ is deemed 
to include ‘depreciation reserves.’ : The use'of words ‘‘ depreciation reserves’ 
may cause unnecessary confusion. The entire depreciation reserve should not 
be included in accumulated profits. but only; such- an amount as is in excess of 
the actual depreciation suffered by the assets». Undoubtedly the use of the 
words. ‘‘depreciation reserves’’ as distinguished from ‘‘depreciation provision”? 
is correct with reference to the Companies Act but it may, be desirable to he 
more specific and clearly to Jay down that only such, amount of the depreciation 
reserves should, be ‘included in ‘‘aceumulated profits and reserves’’ as is in 
excess of the,actual depreciation. allowed; on the assets under the Act.. 

(ii) When bonus shares aré received by a company, .on account of its hold- 
ings in another company’ which has declared the bonus sharés, the procedure 
usually followed is to debit ‘‘Investment:Account’’ and credit a ‘‘Capital Re- 
serve Account’’:. Such‘ a reserve should not be included under ‘‘reserves’’ in 
finding. out whether the.provisions of cl. 109(%2) (4), are attracted or not. 

(it) Under cl.:109(¢) distributable ińcome is ‘arrived at by. deducing from 
the total income certain items specified in sub-els. (a), (b), (e) and (d). Now 
total Income under. cl. 2(45) read with cl. 14 would include ‘‘capital gains’’. 
Under Company Law ‘‘capital: gains, are not’ distributable unless certain con- 
ditions ; ‘are fulfilled. In: view of this’ restriction t` would be desirable if 

‘capital gains’? are excluded from total, income in arriving at the distributable 
income.: Incidentally, sub-cl. (c) makes aiweleome’ addition to the items to 
be :deducted.from the. total income in arriving at the distributable income viz. of 
any ae for cai ta purposes kar is muen to .an exemption un- 

er el. 88 an? sau 

16. -Clause’131(2) of thé new: Bill gives an aoet “Authority the power 
to. levy penalty: on' a person if hé intentionally omits to aena or to produce 
any: books or documents as.required by a summons. 

Certain changes in'the wording of thè clause are ‘called for: 

(i): After ‘the words: ““intentiónally ‘omits’? the phrase ‘‘without reasonable 
cause’’ should be added, ` As the clause stands at‘preserit an Income-tax Autho- 
rity would be’ entitled 'to levy a penalty if. a ‘person intentionally, as distin- 
guished from unintentionally‘ or absent-mindedly, omits to attend whether or 
not he had good cause for such non-attendance.’ 


(ii) According to the clause’ as it stands the person who i is required to attend 
is one “to whom'’a' summons ‘is ‘issued. It may be better to’ substitute the 
words “on whom ‘a summons “has been served.” ` 

(wt) According to el. 131(2) any Indonie-tax Authority. is entitled to levy 
a penalty of Rs. 500. It may perhaps be better to restriét the Income-tax Off- 
cer’s discretion by making’ its’ exercise conditional on his obtaining the prior 
written consent‘ of the Inspecting Assistant Commissioner. . A 

17. Clauses 138 and 287 reproduce the provisions contained. in s. 59B and 
s. 59A of the present: Act:"These clauses are, therefore, open to the same ob- 
jection as these sections viz: 

(i) Under ;cl. 138 a person can. obtain from the Conon informatiou 
as “regards the amount of tax. finally determined as payable by any assessee. 
The avowed purpose, is to prevent people from concealing their i income because 


nE l g EJST) 35 LTR. 290, r.o.” 
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of the fear that another person may volunteer information concerning it. But 
how does this provision achieve its purpose? Merely knowing the amount of 
tax determined as finally payable will not enable that person to know what 
income has been returned by a particular assessee and far less whether he has 
concealed any income. This objection as to the elause’s utility is quite inde- 
pendent of the other evils—for example blackmail which it may generate. 


(it) Under cl. 287 the names of persons on whom a penalty of a particular 
amount is imposed are to be published in the Gazette. Such publication is 
to be withheld till the disposal by the Appellate Assistant Commissioner of an 
appeal, if any, from such order levying penalty. In the memorable words of 
Beaumont C.J. in Commissioner of Income-tax v. Edulji Dinshaw :® 

“,..in at least ninety per cent. of the cases which have come before this Court the 
Assistant Commissioner has agreed with the Income-tax Officer, and the Commissioner 
has agreed with the Assistant Commissioner, however complicated and difficult the ques- 
tions may have been.” 

It would, therefore, be just to withhold publication of the assessee’s name till 
all legal proceedings connected with the levy of such penalty are over. 

18. In el. 140(d) and in el. 283(2) the words ‘‘not being a minor” are wn- 
necessary as a minor can never be a partner, but is only admitted to the benefits 
of ae To say, therefore, ‘‘a partner not being a minor’’ is meaningless. 

(4) The provisions of s. 42(/) of the present Act are found scattered 
in “different portions of the Bill—for example, els. 9, 160, 161 and 173. The 
phrase ‘‘busines$ connection”? though used in cl. 9 are nowhere defined. A 
suitable definition, if included, would be extremely useful. At any rate a pro- 
vision should be added to el. 9 exempting from tax any profit aceruing or 
arising in India to a non-resident person if it acerues or arises to him by reason 
of a transaction entered into by him with an assessee on a principal to principal 
basis. Such an exemption is in practice granted today but the insertion of a 
definite provision to this effect in the Act itself would be salutary. 

(ii) Under el. 161 of the Bill the liability of an agent or densi agent of 
the non-resident is co-extensive with that of the non-resident. Actually the 
agent may be called upon to pay tax in respect of the profits arising to the 
non-resident in India through a business connection though the agent may not 
hold sufficient funds of the non-resident from which such tax liability could 
be met. Under these circumstances the agent has no remedy against his non- 
resident principal because a foreign Court will not entertain his claim to re- 
covér tax paid by him in India under the provisions of the Indian Income-tax 
Act on behalf of the non-resident. Aceording to the decision of the Supreme 
Court in Commissioner of Income-taz v. Abdullabhai Abdulkadar’ such an 
amount cannot be claimed by the agent either under the existing s. 10(2) (zt) 
or 10(2) (av). A provision enabling the agent to obtain such a deduction: in 
his own assessment is called for. 

, 20. The time limits for re-opening an assessment under s. 34—el. 147 of the 
B ae considerably extended. From a perusal of the clause one may deduce 
the following rules regarding the period within which assessments can be re- 
opened in cases where there has been omission or failure on the part of an 
assessee to disclose his true income: 

(a) For a period of eight years such assessment can be re-opened in all eases. 

(b) For a period of sixteen years if at least Rs. one lac in the aggregate is 
likely to have escaped assessment during such period. 

"(c) For an indefinite period if at least Rs. 50, “a is likely to have escaped 
during any one year. 


NOTE: In all such eases the period is to be computed from the end of the 
assessment year in which the income ought to have been assessed. 


s oe (1943) 45 Bom. L.R. 589, s.c. (1948) 11 7 (1961) 41 LT.R. 545, S.C. 
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The lengthening of this period for re-opening an assessment may adversely 
affect, an assessee who may have lost or destroyed the books of accounts, apper- 
taining to such year or years and against whom an adverse inference may be 
too readily drawn by the Department.. | 

91. Under both the present Act and the new Bill ‘“‘Salary’’ and ‘‘Interest 
on Securities” are taxable on a ‘‘due’’ basis. However, there is a provision in 
the second proviso to s. 7(4) of the 1922 Act whereby no tax is payable by an 
employee on His salary unless he has received the same without a deduction. 
According to the note to el. 205 of the Bill the relief contained in s. 7(1) (se- 
cond proviso) is now proposed: to be extended to incomes under other heads. 
In fact due to slightly faulty wording the general result appears to be a re- 
duction in its scope as far as salary income, at any rate, is concerned. Clause 
205 provides that the assessee shall not be called upon to pay tax under any 
_ head of income to the extent to which tax has been deducted from that income. 
If, therefore, the assessee does not receive salary for some month then as no 
tax has been deducted, the case does not fall under cl. 205 and he may be 
called upon to pay full tax on such salary which he has not received. Clause 
205 should, therefore, be re-drafted to read as follows: 


“905. Where tax is deductible at source under sections 192 to 195 the assessee shall 
not be called upon to pay the tax himself on such income unless he has received the 
same without the appropriate deduction at source having been made.” 

Under el. 205 the emphasis is on tax having been deducted—it should actually 
be on the assessee having received the income without the pregeribed deduction. 

22 Under cl. 239(2) a limit of four years has ‘been laid down for the 
making of an application for refund. Cases of refund would mainly affect 
widows and the poorer people. This time limit should be relaxable in genuine 
and bona fide cases at the option of the Income-tax Officer. The addition of 
a proviso to this effect would, therefore, be desirable. 

23. The powers of the Appellate Assistant Commissioner are set out in 
el. 251 of the Bill—which corresponds to s. 81(3) of the Act. A new Explana- 
tion is added‘to the clause which gives him power to decide a matter which 
may not have been raised by the appellant. This is a very dangerous position 
and the conferment of such a power in a judicial body is most non-judicial. 
It is alleged that the raison d'etre of this provision and of the power to enhance 
an’ assessment—which is also given to the Appellate Assistant Commissioner—is 
that, the Department cannot appeal against an order of the Income-tax Officer. 
But we must not forget that it is always open to the Commissioner to revise the 
assessment under cl. 263 of the Bill, (corresponding to s. 33B of the Act), if he 
feels that. the interests of the Revenue have been prejudicially affected by the 
Income-tax Officer’s orders. 

24. Even if there is some sort of a justification for conferring powers of 
enhancement and of traversing beyond the grounds of appeal on the Appellate 
Assistant Commissioner there is absolutely none so far as the Tribunal is con- 
cerned. Yet this is exactly what cl. 254 of the Bill provides. This clause 
corresponds to s. 33(4) of the Act with the important addition that the Tribu- 
nal may now enhance an assessment even without an appeal by the Department. 
That such wide and unrestricted powers should be conferred on the final Court 
of facts is distressmg. It makes it more a limb of the tax collecting machine 
rather than an independent judicial body endeavouring to hold even the scales 
of justice between the State and the subject. 

25. Under el. 264(4) of the Bill, corresponding to the first proviso to 
s. 88A(2), the Commissioner cannot exercise his powers of revision of an order 
if an appeal is pending from such order even if the relief sought in revision 
is not actually the subject-matter of the appeal. (See C. Gnanasundara Nayagar 
v. Comm. of Inc.-taz.®) This provision coupled with cl. 264(3) laying down 
a time limit for the making of a revision application causes great hardship. It 
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is, therefore, suggested that a right to approach the Commissioner should: be 
conferred .on the -assessee when. the point on which revision is sought is not 
under appeal even though some other points in the. same.order may be.. . 

26. Clause 271(J) (ii) enables the Income-tax Officer to’ levy a penalty , in 
the case of a concealment of ‘income. . The provision corresponds to s. 28(/) (c) 
of the Act, but is bound-to result in a somewhat harsh position as can be easily, 
illustrated., . å returns an income of Rs. 1,00,000. Actually he is assessed to 
tax on: Rs. '1,50,000., The addition, of Rs. 50 ,000 is due to disallowance of, 
an expenditure of. Rs. 40,000 and: an: addition of Rs. 10,000 as concealed in- 
come.' Due to the, concealment the case falls, within the, ambit of el. 271(1) 
(c) and: penalty .is to. be levied according. to. el. 271(1) (wi). Following this 
provision strictly would,. therefore, imply that the penalty would have. to be 
levied on the. amount. of the. difference between the tax on Rs. 1,00, 000, and 
Rs. 1,50,000 and not on the difference between the tax on Rs. i: 40, 000 and 
Rs. 1,50,000. The latter would-undoubtedly be more just., It would, ther ore f 
appear to be. better to reframe cl. 271(J) (iii) :— 

“(iti) in the case, referred to in clause (c), in ‘addition to any tax payable by. ‘him, 
a sum which shall not be less than twenty per cent but which ‘shall not exceed .one and 
a half times the amount of-the tax, if any, which would have been avoided if the conceal- 
ment had not been detected.” | , 

27 (i) Under el. 288(4)(b) if a penalty i been imposed on any: person. 
under the Act then,he ceases to be qualified to represent an .assessee. It, is 
conceivable that a penalty may be attracted by a person even though there 1S, 
no ‘‘mens req” Behind his act. Mere absentmindedness: may also result-in , 
a small penalty. ,. Therefore, some sort, of minimum penalty should be attracted 
before his disqualification can be Imposed.. | 

(it) Under ‘cl 275 a person may become liable to a penalty for abetting 
in the making of a false return.’ From an order imposing such penalty no 
appeal lies (c.f. cl. 246). „It, is, thus conceivable that a. penalty. may be:im- 
posed on a person for abetment which might result in him being disqualified to 
represent an assessee and thus losé his means of livelihood even though he cannot. 
appeal from an ‘order levying such penalty.. It is also possible that a penalty. 
under el. 275 may be levied by an Ineome-tax Authority without following the 
exact rules of procedure and evidence, prevalent in a Court. It, would. thus 
be better if cl. 275,is transferred to Chapter, XXII and the right, of imposing 
a penalty for abetment assigned to'a Magistrate of the First Class or-a Pre- 
sidency Magistrate. -If an Income Tax Representative is dishonest and abets 
dishonestly most certainly punish him but only on;incontrovertible proof. Let. 
not a man bé deprived ; Of his livelihood lightly. , i 

[To be continued. | 
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vi - Ona OWNER’S ene i. ye 
To what ‘extent is an owner of a car liable for Injuries resulting from the’ 
lack of skill of someone driving with the owner’s consent? ‘This question was 
recently before the Court of Appeal of the Federation of Malaya in the case 
of Dee Chong v: Tan Kwee'Low, of which a short’ account’ is given in the 
Malayan Law Journal, February, 1961, P. xy. Upon the authorities’ the court: 
. concluded that in all cases where injury was catised to the ‘person or property 
of a third party as the result of the negligent driving of a motor-car driven 
by a-person other than the owner, vicarious liability was held to ‘attach to the 
owner ohly by reason of the fact that he was physically present in the ear at 
the time and, therefore, deemed to retain the right of dominion and’ control’ 
(Samson v. ‘Aitchison T1912] ‘A. C. 844 at’ p. 850, and Pratt v. Patrick 
[1924] 1 K. B. 488, cited), or that he retained control ‘through his servant who 
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was present inthe car. (Richard v. Shard..(1941) 31_T.L.R. 24, and The Trust 
Co., Lid. v. De Silva [1956] 1 W.L.R.. 376, cited), or that the car was ‘being 
driven by: the person’at the request of the owner in pursuance of ‘ʻa social and 
moral. obligation to drive the car’’'( cf.: Hewitt v,.Bonvin [1940] 1 K.B. 188, 
and.Ormrod v. Crosville Motor- Services, Ltd... [1953] 1, W.L.R. 1120). In the 
case under consideration the court: held that the car owner appellant had parted 
With his car unconditionally, retaining neither control nor the: right to exercise 
any control over it. The facts as found disclosed that the appellant, had lent 
his car to a third person to be.used. for. purposes in which he had no interest 
or concern. : Accordingly,: the appellant was not.jresponsible for any act .of 
negligent driving by a third party during the iain of the bailment.—SWJ. 


Eai kto 


LARCENY or BIRDS 


| THE position of birds and animals ferae naturae in ‘relation, to the law of 
larceny is both interesting and, surprisingly complex. The point arose re- 
cently at Leighton Buzzard. when two men were accused of, inter alia, stealing 
four monkeys and nearly 150’ tropical birds, including a parrot. As a general 
rule, it, may be 'said that at‘common law larceny may be cominitted of animals 
ferae naturae if they are fit for the food of man and dead or, if alive, reclaimed 
or confined. Thus in R. v. Shackle (1868) L.R. 1 CCR. 158, it was held 
that young partridges which, from instinctive attachment to the hen that reared 
them, were practically in the ` power ‘and dominion of the prosecutor, were 
the subjects of larceny ‘at common law, | but some birds have. been said to be 
larcenable at common law although not fit for the fodd of man. A hawk falls 
into this category because of “the nobleness of its nature, and its use for princes 
and great men” (1 Hale P.C. 512). ‘Statute intervened and provided: 
‘Whosoever shali steal any bird, beast or other’ animal ordinarily kept in a state 
of confinement, or for any domestic purpose, not ‘being the subject of larceny at 
common law, or shall wilfully kill any such bird, béast, or animal with intent 
to: steal: the same or any part thereof, shall on ‘eonvietion thereof before a 
justice: of the! ‘peace, at the discretion of: the justices, either be committed ‘to 
the: common gaol: or house of correction, there to ‘be imprisoned for any term 
not exceeding six. months, or else shall’ forfeit: and pay 'over and above the 
value of the bird, beast, or ‘other animal such sum' of: money not exceeding 
twenty: poulds ‘as to the Justices shall'seem meet”: s. 21 of the Larceny Act, 
1861; see however, ss. 25' and 98 of the’ Magistrates’ Courts’ Act, 1952. Thus 
ferrets’ (R. ‘v. Sheriff (1903) 20-Cox'C.C. 384)' and all other animals and 
birds ferae naturae dre now protected if they are ‘‘ordinarily kept in a state 
of. confinement; or for any domestic purpose, 2 even though they are not the 
subjects of larceny at common law. ‘Presumably such animals and birds are 
also protected by the Larceny: Act, 1916, if they are of value and are the pro- 
perty of: any ‘person: (ibid., s. 1 (3))," but the offence remains punishable only 
on summary conviction (ibid., s. 47 (2) ).—8.J. 
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‘REVIEWS. 


Commentary on the Constitution of India, Vol. I. ' By ere Das Bago. 
“Caucurta: S. C. Sarkar & Sons (Private) Ltd., 1-C College. Square. Fourth 
Edition. (1961. Roy 8vo, Pages Ixvii+746, Price Rs. 40, 


. Tris is’ a monumental commentary on the Constitution of adie: It is to 
run into fiye volumes. - This: edition has been fully revised, rewritten -and 
enlarged. The present edition has. been greatly expanded owing to the inclusion 
of various matters pertaining to the subject. . Thus, it has become a vast 
storehouse ‘of principles governing constitutional law. The growth of Ad- 
ministrative Law has prompted the learned author to develop that subject 
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exhaustively in this edition. The provisions of the new Constitution of France 
adopted in 1958 have been included for comparative study. Principles of the 
Constitution of India have been elaborately explained in the light of the recent 
decisions of the Supreme Court of India. When this stupendous work is com- 
pleted in five volumes it is bound to be great importance in relation to princi- 
ples of Constitutional Law. We have nothing but praise for the supreme effort 
which the learned author is making in developing the principles of constitutional 
law and practice. 


The Electricity (Supply) Act, 1948. By Nausuirn BHARUCHA, M.A., LL.B., M.P. 
Bompay: The Bombay Presidency Association, 107, Mahatma Gandhi Road, 
Fort. 1961. Roy 8vo. Pages 490. Price Rs. 30. 


THE Electricity (Supply) Act, 1948, aims at rationalisation of production 
and supply of electricity and provides for measures conducive to its develop- 
ment. This book which is mainly a commentary on the Act deals also with 
the varied aspects of the electricity supply industry in India. Cases decided 
by the State Courts and the Supreme Court of the U.S.A. are referred to in 
the context of the diverse aspects of the electricity industry. Much labour 
has gone into the preparation of this book which lucidly explains the provisions 
of this intricate statute. This comprehensive work on a highly technical sub- 
ject will be indispensable not only to the legal profession, the State Electricity 
Boards and the licensees but also to the consumers at large who are made 
aware of the obligations and liabilities of electric supply companies to pro- 
vide an efficient service at reasonable cost. The publishers have to be com- 
mended for the very neat get-up of the book. 


Hindu Woman’s Right to Property. By Roop L. CHAUDHARY, LL.M. (LOND.). 
Caucurra-12: Firma K. L. Mukhopadhyaya, 6/1A, Banchharam Akrur 
Lane. 1961. Demi 8vo. Pages 156. Price Rs. 10. / 


Tus book is an attempt to show not only what were the limited proprietary 
rights of a woman to alienate or to surrender the estate inherited by her from 
her husband in Hindu law, but also how they came to be what they are. The 
Hindu Succession Act has created a great uproar in the orthodox Hindu society. 
It will have far-reaching effects on the structure of Hindu joint family. The 
book is divided into seven chapters. Chapter I shows position of woman re- 
garding her property; Chapter II deals with the origin of the Hindu woman’s 
limited rights; Chapter III deals with her right to alienate property; Chapter 
IV discusses her right to surrender her property; Chapter V treats of the rights 
of the reversioners to her estate; Chapter VI discusses the woman’s estate and 
the Hindu Succession Act and Chapter VII concludes the whole subject. Thus 
the subject of proprietary rights of Hindu women in property is fully 
covered. The whole matter has been dealt with carefully in clear language and 
the book is bound to be serviceable to the profession at large. 


Income-tax Cash Credits & Secret Profits. By M. K. Suaxpwirt. Nasik: 203, 
ee Gandhi Road. Second edition. 1961. Demi 8vo. Pages 49. Price 
s. 3.75. 


WE welcome with great pleasure the second edition of this brochure which 
was first published in 1959. The first edition was exhausted in a year’s time. 
The learned author has re-shuffled the whole matter and re-written many por- 
tions of this edition. The entering of cash eredits and secret profits in the book 
of account is the result of the system of taxation. In this edition the learned 
author has further discussed ‘‘The Sources and Methods of Cash Credits’’. 
Reported cases on the subject have been brought up to date. This edition 
a n to be popular with those who have to deal with this intricate subject 
of taxation. 


The 
Bombay Law Reporter. 


JOURNAL. 
September 15, 1961. 


THE INCOME-TAX BILL, 1961. 
(Continued) 
Some SUGGESTIONS. 


If a ‘‘non-business loan’’ is granted then interest thereon is lable to tax on 
an accrual basis under the head ‘‘Other Sources.’’ However, though subse- 
quently no such interest may be recovered still there is no provision under 
either the new Bill or the present Act by means of which a deduction can be 
claimed in respect of the same. 

Similarly ‘‘Dividend Income’’ is liable to be taxed with reference to its date 
of declaration. (See cl. 8 of the Bill, corresponding to the present s. 12(JA)). 
Thus if a dividend 'is declared by a company at a time which corresponds to 
the end of a ‘‘previous year’’ for some of its shareholders and is made payable 
at a time which corresponds to the beginning of their next (‘previous year’’ 
then such dividend would be included by such shareliolders as the income of the 
previous year in which the declaration was made. Suppose however that after 
the date of declaration of dividend the company is unable actually to pay the 
amount. Under such circumstances there is no provision under the Bill by 
which relief can be granted to him. Such an addition is called for. 


Notes To CLAUSES. 


Generally one may say that the notes to the various clauses appended at the 
end leave a large scope for improvement. Some of them are based on wrong 
premises; others on an incorrect view of the present law. Some of them are 
quite misleading for example the notes to-els. 32, 37, 48, 57 and 77. 

Clause 67(2) seems to introduce a new principle but the notes to this clause 
make it, appear that it only lays down a well accepted rule. The new principle 
which cl. 67(2) introduces yiz; that the share of a partner in the income or 
loss of a firm shall be apportioned under the various heads of income in the 
same manner in which the income or loss of the firm has been determined 
under each head of income, may be supportable by itself but to say that the 
provision is clarificatory is misleading. Again sub-cls. (7) and (2) of el. 41 
are dubbed Pan IICAnOry. though it is doubtful whether they are merely that. 


WELCOME CHANGES. 


- There are certain provisions introduced in the new Bill which are most 
desirable.’ 

Clause 8b(2)(w#) and (iit) make the conditions to be fulfilled to obtain a 
þad debt allowance far less stringent. 

By cl. 46 a new provision is inserted whereby a company is no longer liable 
to pay capital gains tax on a transfer, by way of distribution, of its assets 
on its liquidation. Instead the shareholder who has received any portion of 
‘such capital assets is chargeable to capital gains tax in respect of the market 
‘value on the date of distribution of such portion as is in excess of the aggregate 
of (1) the cost of acquisition of the shares to him and (2) any sum assessable 
as dividend under cl. 2(22) (e). 

The proviso to cl: 71 of the Bil also introduces a long needed change. Just 
now if an assessee suffers a loss under any head of income the same is set off 
against his income, if any, under the head ‘‘Capital Gains.’’ This is disad- 
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vantageous to the assessee because capital gains are assessed at, a lower rate than 
other incomes and therefore the loss which could have been utilised by the 
assessee to reduce his income liable to tax at the full rate is now utilized to 
reduce certain income which is taxable at a lower rate. 

By cl. 106 a time limit is imposed for the first time—for the passing of an 
order under el. 104—corresponding to s. 23A. 

The Explanation to el. 153 introduces certain provisions which seek to plug 
some loop-holes in the existing Act, for example, under the present law if it is 
stated in a judgment in appeal that a particular income does not appertain 
to a certain assessment year then that is not taken as a direction authorising the 
re-opening of the assessment for any other year to which the income may be- 
long. Explanation 2 seeks to overcome this. Explanation 3 seeks to circum- 
vent the difficulty created by S. C. Prashar v. Vasantsen. 

The procedure for granting registration to a firm has been made less strict. 
Under el. 185(2) an application for registration is not to be rejected swo motu 
by the Income-tax Officer but an opportunity is to be given to the assessee to 
rectify the error. Again cl. 184(7) makes the continuance of registration for 
a firm once it has been granted automatic on the firm fulfilling some conditions. 

Under the present Act (see s. 18A(6)), a margin of error of only 20 per cent. 
is allowable to an assessee in estimating his income for the purpose of payment 
of advance tax. This is now increased to 25 per cent. by the proposed cl. 215. 
Further, if there is a deficiency in the payment of advance tax the rate of in- 
terest payable on such deficiency is now proposed to be reduced from 6 per cent.. 
to 4 per cent. 

A. very welcome provision, viz. payment of interest by the Department if the 
granting of refund is delayed beyond 6 months from the date of making an: 
application therefor, is inserted by el. 243. 

Clause 246 makes several orders of the Income-tax Officer appealable from 
which no appeal lies under the present Act. An order under s. 35 is just 
now not appealable. It is now proposed to make orders under cls. 154 and 155: 
(corresponding to s. 35) appealable where the assessee is adversely affected by 
the rectification of a mistake. An appeal would now also lie from an order: 
treating the assessee as an agent of a non-resident. An appeal would now be: 
competent even from an order levying a penalty (1) for non-deduction of tax 
at source where it is necessary so to do and (2) for wilfully making a false 
estimate of the advance tax payable or for failure to furnish an estimate. 
Another innovation is that it is now proposed that an appeal may lie from am 
order merely determining the status of an assessee. 

A provision is introduced by el. 253(4) which corresponds to O. XLI, r. 22, 
of the Civil Procedure Code. This enables either the Income-tax Officer or- 
the assessee to file cross objections before the Tribunal even though he may- 
not have appealed from the order of the Appellate Assistant Commissioner: 
if the other party has filed such an appeal. 

This provision has worked very well in the civil Courts but whether the same 
will be the case in income-tax proceedings only time can tell. As stated, by 
Beaumont C. J., in most cases the Appellate Assistant Commissioner confirms 
the Income-tax Officer’s order. Hence the main advantage of filing these cross 
objections will lie with the Department. It remains to be seen whether the 
Department makes use of this additional power to file bona fide cross objections 
or merely to harass the assessee so as to discourage him from appealing to the 
Tribunal. 

The first proviso to el. 256 fills a lacuna in the law and. enables the Tribunal 
to condone delay in the making of an application for referring a case to the 
High Court. Correspondingly s. 66(3) of the present Act has been omitted. 
Under this sub-section if the Tribunal rejects an application for reference as 
being time-barred then the aggrieved’ party may apply to the High Court 


. 9 (1955) 58 Bom. L.R,.184, s.c. 29 I.T.R. 857. 
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to have the rejection set aside. Clause 257 confers a further power on the 
Tribunal which is most desirable. If the Tribunal feels that it is expedient 
that the point involved in the application for reference should be referred 
directly to the Supreme Court, because of the different opinions held by the 
different High Courts, then the Tribunal may do so. 

Justice should not only be done but should seem to be done. To keep the 
fount of justice as clear as possible it is provided by cl. 288(3) that if a person 
holds the rank of at least an Assistant, Commissioner for a minimum period of 
three years then he cannot practise as an authorized representative for two 
years from the date of his retirement or resignation, as the case may be, from 
such office. 

Clause 291 introduces a provision similar to s. 837 of the Criminal Procedure 
Code. It enables the Central Government to tender pardon to a person in- 
volved in an offence connected with income-tax proceedings so as to procure his 
evidence regarding the same. It is obviously based on the maxim, ‘‘To catch 
a big offender forgive a smaller one.” One can only hope that such a power is 
judiciously exercised and not used as a bait to induce a person to make state- 
ments which may implicate an innocent person or enhance the gravity of the 
offence committed by him. It may perhaps be better to vest this power in 
the Tribunal and not entrust it to the Central Government. 

Under the present law tax dues are to be recovered as arrears of land revenue. 
The procedure for recovery of land revenue in different States varies. More- 
over this means that the Income-tax Act is not a self-contained statute. To 
overcome this exhaustive provisions are laid down in chapter XVII D read 
with the Second Schedule to the Bill for the recovery of taxes. Part ‘‘C’’ 
of the Fourth Schedule sets out the conditions which must be fulfilled before 
an assessee can claim a deduction on account of gratuity paid by him. This 
replaces executive instructions which govern this deduction at present. 

Two further changes introduced by the Bill may be noted in passing: (1) 
At present it is open to an _assessee to file a return of his income at any time 
before an assessment is made. By cl. 189(4) a time limit is now sought to be 
imposed and a return ean no longer be filed beyong a period of 4 years from the 
end of the relevant assessment year. (2) New provisions dealing with the assess- 
ment of executors as representatives of an assessee are introduced. Similarly 
els. 178 and 179 set out the procedure to be followed in assessing companies in 
liquidation. 

Clause 176(4) tries to overcome certain awkward decisions of our Courts 
(See In re Kamdar'°) to the effect that if a profession is discontinued in any 
year then subsequent receipts relating to such profession are not Hable to tax. 
But while appreciating the anxiety of the Legislature to throw the taxation net 
as wide as possible one does feel that out of fairness to. the assessee certain, ex- 
emptions contained in the present Act should not be discontinued unless there is 
some very good ground for it—other than the desire to collect as much money as 
possible. For example certain reliefs available to persons who have been assessed 
under the Income-tax Act, 1918, (see s. 25(3) and (4) of the present Act) are 
now taken away without any cogent reasons. It would be better if such exemp- 
tions are continued. Again, if a professional man is sought to be taxed on fees 
received by him subsequent to his retirement it is but fair that a businessman 
who may be keeping his accounts on a mercantile basis should be allowed any 
loss he may suffer after the closure of his business but related thereto. Sup- 
posing A closes down his business in 1960 and values his book debts at 
Rs. 10,00,000. Assessment is made.on the basis of taking his ‘“‘book debts? 
at such figure.. Later in 1963 he finds that-he can recover Rs. 9,00,000. Pro- 
vision should be made which would enable him to- have his assessment for 
1960 re-opened with a view to his eee a deduction for Rs. 1,00,000 which 
he cannot recover. 


10 (1945) 47 Bom. L.R. 742, s.c. 14 LTR. 10, 
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In conclusion one may say that though the new Bill as a wholk would perhaps 
tend to simplify the law, still, certam provisions therein do require serious 
re-consideration, 3 

(Concluded.) 


A PLEA FOR AN AMENDMENT OF ARTICLE 226 OF THE 
CONSTITUTION OF INDIA.* 


Tre Supreme Court of India, in Lt. Col. Khajoor Singh v. Union of India," 
by a majority judgment laid down that the High Courts have no authority to 
issue writs against the Union of India. In that case Khajoor Singh, who was 
an officer in the Jammu and Kashmir forces which were amalgamated in the 
Indian forces in 1949, was issued with an order of the Government of India 
in 1954 to the effect that he would retire from service. Ordinarily he would 
have been entitled to remain in service till 1961. He submitted to the High 
Court of Jammu and Kashmir a petition against the Union of India for issue 
of a writ under art. 382(2-4) of the Constitution of India as made applicable 
to the State of Jammu and Kashmir. The said sub-clause is as follows :— 


“Without prejudice to the powers conferred by clauses (1) and (2), the High Court 

shall have power throughout the territories in relation to which it exercises jurisdiction 
to issue to any person or authority, including in appropriate cases any Government 
within those territories, directions or orders or writs, including writs in the nature of 
habeas corpus, mandamus, prohibition, quo warranto and certiorari, or any of them, for 
the enforcement of any of the rights conferred by this Part.” 
This petition was opposed on a number of grounds, one of them being that the 
Union of India being outside the territorial jurisdiction of the High Court 
of Jammu and Kashmir, the writ petition was not maintainable. The High 
Court upheld this contention and dismissed the petition but granted a certi- 
ficate under art. 132, for appeal to the Supreme Court. The High Court based 
its judgment on two decisions of the Supreme Court. The decisions are, 
Election Commission v. Venkata Rao? and K. S. Rashid & Son v, I. T.I. 
Cammuission.® 


The appeal was heard by a bench of seven Judges of the Supreme Court. The 
Chief Justice presided over the bench. The important words, in art. 32(2-A) 
which is similar to art. 226, which needed clear ruling from the Supreme Court 
were ‘‘to any person or authority including in appropriate cases any Govern- 
ment.’ What is the criterion for deciding the jurisdiction of the High Courts 
under art. 226? Does it depend upon the residence or location of the person 
‘who is affected by the order or does it depend upon the location of the person 
or authority passing the order? The Supreme Court laid down that 


*,, therefore...it is not permissible to read in art. 226 the residence or location 
of the person affected by the order passed in order to determine the jurisdiction of 
the High Court. That jurisdiction depends on the person or authority passing the order 
being within those territories and the residence or location of the person affected can 
have no relevance on the question of the High Court’s jurisdiction. ..It would, therefore, 
in our opinion be wrong to introduce in art. 226 the concept of the place where the 
order passed has effect in order to determine the jurisdiction of the High Court which 
can give relief under art. 226. The introduction of such a concept may give rise to 
confusion and conflict of jurisdiction....If we were to introduce in art. 226 the concept 
of the place where the order is to have effect we would not be advancing the purpose 
for which art. 226 has been enacted. On the other hand, we would be producing conflict 
of jurisdiction between various High Courts...” (p. 538). (Italics added). 


* By T. K. Tope, Principal, Government 2 - [1953] A.T.R. §.C. 210. 
Law College, Bombay. 3 [1954] A.T.R. §.C. 207. 
1 [1961] A.LR. S.C. 532. . 
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The Supreme Court further observed that ‘‘the function of the Government is 
really nothing other than giving effect to the orders passed by it” and laid 
down that ‘‘by introducing the concept of functioning in these words (any per- 
son or authority) we shall be creating the same conflict which would arise if 
the concept of the place where the order is to have effect is introduced in art. 226.” 
Hence the Supreme Court laid down that (p. 539): 


“..-There can, therefore be no escape from the conclusion that these words in 
art. 226 refer not to the place where the Government may be functioning but only to 
the place where the person or authority is either resident or is located.” 

The Government is located in that territory when the seat is within those 
territories. As the seat of the Government of India is New Delhi, which is 
not within the territorial jurisdiction of the High Court of Jammu and Kashmir, 
the High Court has no jurisdiction to issue a writ under art. 226 against the 
Union of India. 

This is the main part of the judgment of the Supreme Court. Incidentally, 
it also laid down that the proceedings under art. 226 are not suits. They 
provide for extra-ordinary remedies by a special procedure and give powers 
of correction to the High Court over persons and authorities and those special 
powers are to be exercised within limits set for them. The High Court cannot 
issue a writ against a person or authority even though it may not be within 
its territories simply because the cause of action has arisen within those 
territories, 

This majority decision of the Supreme Court is consistent with its earlier 
two rulings. The Court did not find any convincing reason to overrule earlier 
decisions. The Court, however, expressed an opinion that the Supreme Court 
should not, except when it is demonstrated beyond all reasonable doubts that 
its previous ruling was erroneous, go back upon its previous ruling, particularly 
on a Constitutional issue. There is no reason why one may not accept this view 
of the Supreme Court. But the Supreme Court itself was apologetic when it 
observed that if any inconvenience is felt on account of this interpretation of 
art. 226, the remedy seems to be a Constitutional amendment. This observation 
clearly indicates that the Supreme Court was conscious that the interpretation 
laid down by it will lead to inconvenience and that the Constitution may be 
amended if necessary. This observation of the Court appears to be inconsistent 
with its earlier statement wherein it remarked that the introduction of the con- 
cept of place where the order passed has effect in order to determine the 
jurisdiction of the High Court may give rise to confusion and conflict of 
jurisdiction. Are we to understand that the Supreme Court in suggesting an 
amendment of art. 226 with a view to avoiding inconvenience created by its 
interpretation does not mind the probable confusion and conflict of Jurisdiction 
that may oceur in the wake of the amendment? 

Subba Rao J. in his dissenting opinion laid down that the Union of India 
has no Constitutional situs in a particular place. It exercise its executive 
power in respect of matters to which Parliament has power to make laws and 
the power in this regard is exercisable throughout India. Hence, the Union 
must be deemed in law to have functional existence throughout India. The 
expression ‘any Government’ includes the Union Government. Hence, the High 
Court can issue writ to the Union: Government, for, in law it must be deemed 
‘within’ that State also. 

The‘majority opinion is the law, with the result that the High Courts except 
the High Court of Hast Punjab cannot issue writs to the Union Government. 
In the earlier two eases of Saka Venkata Rao and Income tax Commissioner, 
the decision of the Supreme Court was with respect to a statutory authority 
and not with reference to the Union Government. Hence, it was possible for 
the Supreme Court to distinguish the present case from the earlier two cases 
and uphold the right of: the citizen to move the High Court for issue of writ 
to the Union Government. But it seems that the Supreme Court was not 
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prepared to take this decision. It was conscious that its decision was going 
to cause inconvenience. A citizen from Kerala will have to go to New Delhi 
for filing a petition for a writ against the Union Government., Justice has 
become thus extremely costly. The hope expressed by the first Chief Justice 
of India Shri Harilal Kania on the eve of the inauguration of the Supreme 
Court that the establishment of ‘the Supreme Court gives to people justice 
nearer at hand and at a relatively small cost could have been translated mto 
action if the Supreme Court had accepted the reasoning of Subba Rao J. But 
the hope still remains a hope only. The interpretation of the Constitution: in 
this case is rather a rigid interpretation. Kania C.J. had also said that . - 


“the Supreme Court will declare and interpret law of the land and -with the high 
traditions behind the judiciary of this Country, we are convinced that the work will 
be done in no spirit of formal or barren legalism. It will be our endeavour to interpret 
the Constitution not as a rigid body but as a living organism having: within itself the 
power and force-of self government”. : 

This hope also remains unfulfilled. i 

If justice is to be within the means of people, and if the guarantee of the 
fundamental rghts is not to be illusory because of the difficulty in resorting 
to the remedy, an amendment of art. 226 is not only desirable, but netessary 
also. : 


SECURITY PROCEEDINGS & CASH DEPOSIT IN LIEU OF BOND.* 


Procreepines taken under Chapter VIII of the Criminal Procedure Code are 
commonly known as Chapter Case Proceedings. They are proceedings (by 
way of preventive steps) against a person to take security for keeping his 
peace and good behaviour for a particular period. The proceedimgs are started 
on some allegations, that a person is likely to commit breach of peace (s. 107), 
or that he disseminates seditious matter or intimidating or defamatory matter 
concerning a Judge (s. 108), or that he is concealing his presence to commit 
any offence or has no ostensible means of subsistence (s. 109) or that he habi- 
tually commits certain offences or is desperate or dangerous to community 
(s. 110). Provision is made under s. 106 to require a person to execute a bond 
when he is convicted of certain offences, like membership of an unlawful 
assembly, and the convicting Court feels expedient that he should be re- 
quired to execute a bond for keeping the peace. Powers to hold proceedings 
under ss. 107, 108, 109 or 110 are usually vested in the executive Magistrates, 
who are revenue officers. Upon due inquiry if it is proved that a person should 
execute a bond for keeping peace or good behaviour the Magistrate can under 
s. 118 pass an order that the person should execute such bond with or without 
sureties. If-the person fails to execute such bond and surety he can be com- 
mitted to prison under s. 123. It is not rare these days that an order is found 
to be made that a person do deposit the amount of bond in cash in lieu of the 
security bond. Question is whether a person can be required to deposit cash 
instead of furnishing surety bond. 

The terminology throughout the sections is execution of bond with or without 
sureties and nowhere words deposit of cash with or without sureties are found. 
Therefore, it is to be seen whether power to require bond ineludes power to 
require deposit in cash instead of bond. Bond is stated to be an instrument 
whereby a person binds himself to pay a sum of money to another by virtue 
of the terms of the said instrument. Therefore, evidently, the word bond does 
not include cash. However, it is important to note that Chapter Proceedings 
are held with a particular purpose that a person should be required to keep 
peace and good behaviour and that he is required to execute a bond is with an 
idea that after execution of bond he would keep peace and be of good behaviour. 
Thus it is the jurisdiction that is vested in the Court to inquire into the matter 

*By K. D. Bhate, M.A., LL.B. ' i 
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and to require a person to keep the peace and good behaviour which is important 
and execution of bond is just compliance of the order of the Magistrate who is 
‘vested with jurisdiction to take steps to bind over a person in such- a way as 
would require him to keep peace and good behaviour. Therefore, the question 
really is not whether ‘bond’ meludes ‘cash’ but is whether jurisdiction is 
duly vested. Power to require execution of bond ineludes power o require de- 
posit of cash. 

The exact point whether in security proceedings a ETE can require 
a person to deposit cash instead of execution of security was considered in two 
old ‘cases. 

The first case in this behalf was of Queen v. Kristendro Roy’. Therein it 
‘was observed by Markby Jd. thus: 


“Two grounds are submitted to us by the Judge for reversing the order of the 
Magistrate requiring the defendant to enter into a bond to keep the peace which are 
as follows: 

1. 

2. That the Magistrate had no legal authority to compel the defendant to deposit 
money in lieu of security for his good behaviour.. 

With regard to the order to deposit the money. we also think it was legal... 

We are unable to see any illegality in such a proceeding.” 

However a contrary view was taken in the case of Empress v. Kala Chand 

Dass? wherein it is observed that ah order requiring persons to deposit cash 
in lieu of entering into a bond as security for their future good behaviour was 
bad in law. 
‘ Both these cases were under the earlier Code and prior to the present Cri- 
minal Procedure Code of 1898. However the provisions therein for execution 
of bond to keep the peace are similar. Both these above cases are decisions of 
Division Bench and the case of Kala Chand Dass though. later does not refer 
to the earlier ruling on the point viz. that of Queen v. Kristendre Roy. In this 
behalf a further provision in the present Code, viz. s. 499, may be referred 
to. This section pertinently refers to the case of a person ‘who is to execute 
a bond about his attendance before the police officer or appearance in the Court 
in respect of a case in which he is accused of some substantive offence. Under 
this section it is made permissible for such a person to pay cash instead of 
execution of bond.. A provision is made under s. 499 to enable deposit of cash 
instead of execution of bond in respect of bail for appearance before 
a police officer or Court proceedings and it has been interpreted that 
a person can be permitted to deposit cash instead of security bond exe- 
cution but that he cannot be compelled to deposit cash in lieu of security 
bond®. But in fact considerations under s. 499 are confined primarily to giving 
of bail and these thoughts are extraneous to the purpose of security proceedings. 
Clearly the provisions of s. 499 of the Code are enabling provisions merely in 
favour of the accused and enable him if he is so minded to deposit cash instead 
of furnishing a security. There is no section similar to s. 499 in respect of 
bail in security proceedings. Section 496 itself seeks to exclude provisions of 
s. 107 or 117. Thus the fact that provisions similar to s. 499 were deemed not 
necessary in regard to proceedings under Chapter VITI itself indicates that the 
intention of the Code is not to hamper discretion of the Magistrate in 
such proceedings. 

However, provisions of s. 499 can be of little help to construe powers of the 
Magistrate ‘under Chapter VIII of the Criminal Procedure Code.. Firstly be- 
cause s. 499 expressly refers to investigation and Court proceedings and presence 
of a person in that behalf and also because it seeks to exclude Chapter VIII 
from the purview of s. 499: Secondly, it is evident that what is important 
about s. 499 is the intention to give relief to the accused person by enabling 

1 (1867) 7 W.R. (Cr.) 30. L. J. 773; R.R. Chari v. Emperor, (1948) 49 


2 (1880) I.L.R. 6 Cal. 14. es a m ON LW. 282. 
3 Abdul Gani v. Emperor, (1947) 48 Cr. 
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him to deposit cash instead of security bond of another person; while what is 
important under Chapter VIII is the jurisdiction of the Magistrate to hold 
inquiry and the proper step that the Magistrate can take to require a person to 
undertake keeping of the peace and good behaviour. The question, therefore, is 
not whether power to take bond includes power to require cash deposit but 
the proper approach will be to see whether there is any prohibition upon the 
Magistrate to take cash deposit in lieu of bond because in absence of such pro- 
hibition the authority of the Magistrate would be very wide. This approach 
enunciated above about the extent of authority of a Magistrate in absence of 
some express provisions finds lucid expression in the case of State v. Murlidhar.* 
In this case the Court was primarily concerned with the jurisdiction of the 
Magistrate to require a police officer to submit charge sheet instead of granting 
‘A’, ‘B? or ‘C’ Summary. However, the point involved was the same viz., 
whether the Magistrate had the power to do so. In this case it was urged on 
behalf of the State that a Magistrate has no power to call for a charge sheet 
from a police officer because there is no express provision in the Criminal Pro- 
cedure Code investing the Magistrate with such jurisdiction. About it, it was 
observed by J. ©. Shah, J. thus (1659-60): 

“The learned Government Pleader contends that jurisdiction’ with which the Magis- 
trate is invested to deal with and dispose of the report judicially, does not import the 
power to order that a charge-sheet be lodged against the accused. The sole argument 
urged in support of this contention is that there is no such power conferred by the 
Code upon a Magistrate. In our View, absence of a provision expressly, conferring such 
a power is not decisive...In our judgment, there is nothing in the scheme of the Code 
which justifies the view that the Magistrate who has power to supervise the investigation, 
has no power to correct the opinion of the police officer, though he has, as is conceded, 
power to ignore the police officer’s opinion. We would require some strong indication 
in the Code which may justify the view which the learned Government pleader is asking 
us to adopt, but none such is to be found in the Code. 

Thus as there is no strong indication in the Code to show that a Magistrate 
acting under Chapter VIII is prohibited from taking cash deposit instead of 
bond, it can be validly urged that absence of express provision to take cash 
deposit instead of security bond is not decisive. In absence of express prohi- 
bition. to the contrary a Magistrate invested with jurisdiction to hold security 
proceedings can require deposit of cash instead of bond because the order of 
execution of bond or cash deposit is merely incidental to the jurisdiction to hold 
inquiry, and the Magistrate, if he feels that condition of cash deposit would 
better-secure the result of keeping the peace and security by the person, must 
certainly be held to possess the authority to require cash deposit, as the same is 
necessary and incidental to the jurisdiction vested in him to hold the inquiry 
and to take steps to secure the peace and good behaviour of the apprehended 
person. 

Finally it may be observed that Chapter VIII of the Code is not a penal 
but a mere remedial law. It cannot be said that any offence is created by 
Chapter VIII of the Code and that requiring the execution of bond to keep 
the peace and good behaviour is a penalty imposed for any offence. Also the 
principle of implied power can properly apply in the present reference. If 
for the effective exercise of the jurisdiction vested in the Magistrate under 
Chapter VIII of the Code, it is necessary that cash deposit be ordered instead 
of requiring execution of bond, then the Magistrate who is duly vested with the 
necessary jurisdiction has impliedly also the power to do all such acts as are 
essential for its necessary execution. It is observed by Maxwell thus (p. 360): 


“Where an Act confers a jurisdiction it impliedly also grants the power of doing 
all such acts, or employing such means as are essentially necessary to its execution.” 


4 (1959) 61 Bom. L. R. 1656. 
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GLEHEANINGS 


Tae Rute In HENDERSON v. HENDERSON 


A husband who has intercourse with his wife knowing that she has committed 
a matrimonial offence is thereby conclusively presumed to have condoned the 
offence, unless the intercourse was induced by fraud on the part of the wile. 
So well known is this rule, which was first applied in Cramp v. Cramp ([1920] 
P. 158), and affirmed by the House of Lords in Henderson v. Henderson ({1944] 
1 All E.R. 44), that a restatement of it would seem'to be otiose. The same 
observation might be made of the rule that in the converse situation the wife’s 
resumption of intercourse with her guilty husband is not conclusive evidence 
of condonation. The recent case of Morley v. Morley ({1961] 1 All E.R. 428), 
has shown how the distinction drawn by these two rules can completely over- 
look the changing status and position of the married woman in modern society. 

The bar of condonation has always operated strictly against the husband. 
When it arose for consideration in the ecclesiastical Courts and it was proved 
that after the commission of the matrimonial offence there had been a resump- 
tion or continuance of cohabitation, that cohabitation had in practice been 
accompanied by a renewal of sexual intercourse. (Indeed, until it was so re- 
ecognised by Keats v. Keats (1859) 1 Sw. & Tr. 334, it was uncertain whether 
cohabitation without sexual intercourse could ever amount to condonation). 
Those Courts, however, never offered a closely reasoned explanation for their 
strict attitude towards the innocent husband, but were apparently content to 
justify it on the ground that since he was the head of the household, the master 
of his own house, he would not have permitted his delinquent wife to remain, 
or to return, there and ‘‘take her to his bed again unless he had forgiven her’’ 
(per Lord Stowell in Beeby v. Beeby (1799) 1 Hag. Ecc. 789, 793). So long 
as condonation continued to involve actual cohabitation this reasoning proved 
adequate; but, in laying down in Cramp v. Cramp the above rule concerning 
condonation by act of intercourse, McCardie, J., realised that the justification 
for that rule must be sought elsewhere. The learned Judge found it in the 
principle that it would be immoral if the husband were allowed to exercise 
his rights to marital intercourse and then seek dissolution of the marriage. Sub- 
ject to the qualification that it should be related not only to the right to peti- 
tion for divorce but also to any other legal remedy which, but for the condona- 
tion, the husband might otherwise have, this principle is preferable to the 
alternative reason which more recent cases have emphasised, namely, the pos- 
sible serious prejudice which the wife might suffer, in that she might conceive 
a child as-a result of the intercourse, since this explanation would not meet 
the case of a spouse who was sterile (see Kee and Cowper-Coles, Divorce Case 
Book, p. 222). . m 

Various reasons were given by the ecclesiastical Courts for their reluctance to 
infer condonation on the part of the wife, but essentially they fall under one of 
three heads, namely, the wife’s subservience to her husband’s control, her in- 
ability (usually for financial reasons) to leave the matrimonial home, and, 
thirdly, an exceptional degree of altruism and sense of forgiveness which were 
attributed to the wife but which in corresponding circumstances the husband 
was not expected to possess. After 1857 no more is heard of this third factor, 
but otherwise the difference in the situations between husband and wife con- 
tinued to be recognised, and after Cramp v. Cramp the distinction acquired 
added significance, now that it was accepted that intercourse would in itself 
constitute condonation on the part of the husband. 

That this distinction can be relevant when applying the principle of con- 
donation by act of intercourse to the innocent wife is not disputed, but there is 
a danger of placing excessive emphasis on it (see Morley v. Morley (infra)). 
Proprietary and political emancipation, the immense changes with regard to 
education, to name the most important reasons, have transformed the status 
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of the married woman. No longer -is it-true to say that normally she is sub 
potestate and inops consilii: in many cases, too, she enjoys independent financial 
freedom. Thus, she is often in a far stronger position than her nineteenth 
century predecessor was to break off relations with her husband as.soon as 
she becomes aware that he has committed a matrimonial offence. It is submit- 
ted that the Courts should take greater cognizance of these sociological changes 
and, when- determining whether a wife has condoned the husband’s offence by 
having intercourse with him, should distinguish between two sets of‘ circum- 
stances. First, where she remains in the home after learning of his offence 
and intercourse takes place, there should be a rebuttable presumption in favour 
of condonation, although, -for the above reasons, it ought not easily to be re- 
buttable. On the other hand, where she leaves her husband after becoming 
aware of his offence or where she is at that date already living apart from him, 
a subsequent act of intercourse should operate as strictly against her as it 
would, under the Henderson rule, against the husband. A, fortiori the bar 
should operate if there were not only sexual intercourse but also an actual 
resumption of cohabitation. l 

: These views are not simply academic, for considerable support for them may 
be.drawn from the decision of the Court of Appeal in Baguley v. Baguley (The 
Times, October 10, 1957), where the issue was whether the wife had condoned 
her husband’s eruelty as a result of one act of intercourse which had occurred 
when the parties had met to negotiate a reconciliation, which, in the event, did 
not materialise because difficulties about arranging a new home were not. re- 
solved. At the date of this meeting the wife had been living apart from her 
husband for almost twelve months and had already presented her petition for 
divorce. The Court of Appeal found no difficulty in holding that there had 
been condonation. For this conclusion Hodson, L.J., relied on the following 
passage in the judgment of Sir Cresswell in Keats v. Keats ((1859) 1 Sw. & 
Tr. 334, 347) where, referring to a wife who continued to share her husband’s 
bed after knowing of his adultery, the Judge Ordinary said: ‘‘The wife is 
hardly her own mistress; she may not have the option of going away; she may 
have no place to go to; no person to receive her; no funds to support her; and 
therefore her submission to the embraces of her husband is not considered by 
any means such strong proof of condonation as the act of the husband in re- 
newing his intercourse with his wife.’ Hodson, L.J., was of the opinion that, 
unless a wife can bring herself within one of the circumstances described in 
the above passage, her voluntary submission to intercourse is conclusive evi- 
dence of condonation. It is submitted that on this approach the conditions 
outlined in Keats v. Keats will have practical relevance only in those cases 
where the wife-is still living in the matrimonial home when intercourse 
takes place. 

_ Unfortunately, Hodson, L.J.,’s view did not commend itself to the Divisional 
Court in Morley v. Morley, where the facts were essentially similar to those 
in: Baguley v. Baguley. The parties were both in the fairground industry, 
operating in the north of England. The wife left the husband because of his 
eruelty and went to her mother in the south. Shortly afterwards she insti- 
tuted proceedings in a magistrates’ court on the ground of persistent cruelty, 
but the hearing was adjourned at the request of the parties in order that they 
eould discuss a reconciliation. With this object in mind the parties met at 
the husband’s caravan, where they spent two days together during which time 
intercourse, in which the wife willingly engaged, took place on two occasions. 
The attempts at reconciliation were not, however, successful, primarily because 
of the husband’s unwillingness to accept the wife’s condition that he should 
leave his parents and change his circuit to the south. Consequently the wife 
finally left the husband and returned to her mother. It is difficult to see how, 
from the point of view of condonation, Mrs. Morley’s action at the time of 
the attempted reconciliation differed from Mrs. Baguley’s. Nevertheless, it 
was ‘held that the bar did not operate. Lord Merriman, P., felt unable to 
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follow Baguley v. Baguley on the ground that Hodson, L.J.’s statement of the 
law went beyond anything to be found in the authorities. But, with respect, 
is there any authority to show that Hodson, L.J.’s view was wrong? ‘The learn- 
ed President seems to have’thought that it did not accurately reflect the princi- 
ple which was reaffirmed by the House of Lords in Henderson v. Henderson 
that ‘‘the conclusion of condonation by an innocent wife of her husband’s pre- 
vious misconduct is not in all cases so strictly drawn from the fact of subse- 
quent intercourse, for there may be instances where the innocent wife, owing to 
the difficulties of her situation, may have no means of immediately breaking 
off relations”. But this statement of the law is simply a reaffirmation, in gene- 
ral terms, of the distinction which had long been drawn between the respective 
positions of the husband and the wife in applying the doctrine of condonation. 
It does not purport to prescribe specifically the degree of strictness, or le- 
niency, with which the inference of condonation is to be drawn. It is sub. 
mitted that after Henderson’s case it was open to a Court to lay down further 
rules of guidance as to how the principle enunciated in that case was to be 
applied. It is, therefore, to be hoped that when facts similar to those in 
Baguley v. Baguley and Morley v. Morley next come before the Court Hodson, 
I..J.’s modern and more realistic approach will be followed.—Q2L.J. 


Damages For Loss Or EARNING CAPACITY 


The recent case of Pope and Others v. D. Murphy & Son, Lid. ((1960] 2 All 
E.R. 873) dealt with a short but important point in the law of damages. Be- 
fore this case it was doubtful whether a plaintiff whose expectation of life had 
been shortened by reason of an accident could recover damages both in respect 
of his ‘‘loss of life’’ and of his future loss of earning capacity during the period 
of his normal life. It should be clearly understood that damages for ‘‘loss 
of life’’, as defined in Benham v. Gambling ([1941] 1 All E.R. 7), excluded 
loss of earnings. ` In that case, Viscount ‘Simon, L.C., stated: ‘‘No regard 
must be had to financial loss or gains during the period of which the victim has 
been deprived. The damages are in respect of loss of life, not loss of future 
pecuniary prospects’’. ` 

At first glance it would seem that to deny damages to a plaintiff under this 
head would be unfair. It would obviously benefit the tortfeasor that the in- 
jured person’s expectation of life had been reduced, thereby reducing loss 
of future earnings and hence damages. It would be cheaper to kill than to 
maim. Against this it is said to be extravagant to award damages in respect 
of loss of earning capacity when the person concerned is presumed to be dead. 
This tendency is also apparent in relation to loss of expectation of life in the 
case of Benham, where Lord Simon observed that, stripped of technicalities, the 
compensation was not being given to the injured person, for that. person was 
dead. In Rose v. Ford [1937] 3 ‘All E.R. 359), a claim under s. 1 of the 
Law Reform (Miscellaneous Provisions) Act, 1934, Lord Wright remarked that 
it was immaterial whether the person was alive at the date of the trial or not. 
This, however, was also relative to a claim for loss of life. But in the same 
ease Lord Atkin thought it doubtful whether s. 1 (2) (e) of the Act of 1934, 
according to which damages are calculated without reference to gain or loss 
to the deceased’s estate consequent on death, would not in fact preclude re- 
covery of any loss of income. - 

In Pope v. D. Murphy & Son, Lid. ([1960] 2 All E.R. 873), the plaintiff, 
who was fifty-two years of age, was seriously injured in a motor accident. 
For the rest of his life he was condemned to be a permanent invalid. His ex- 
pectation of life was probably five years and possibly ten. Streatfeild, J., listed 
in his Judgment the various heads of damages under which the plaintiff might 
recover, namely, (i) actual physical injuries, (ii) pam and suffering which 
had occurred in the past and might reasonably be expected to con; 
tinue in the future, (iii) loss of amenity and of the enjoyment of life, 


» 
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(iv) future medical expenses, (v) loss of future expectation of life, and (vi) 
future loss of earning capacity. In assessing the damages under heads (v) and 
(vi), Streatfeild, J., was careful to distinguish them and pointed out that 
damages for loss of life did not demand a very high figure nowadays. He was 
also concerned to reject the contention that the annuity principle should be 
used to calculate the plaintiff’s future loss of earnings, discounted by the 
fact that he would probably be dead within the next five years. On the -con- 
trary, that principle was to be employed, and discounted if need be, on the 
assumption that the plaintiff had not been injured. Consequently his dimi- 
nished expectation of life was not relevant for that purpose. Compensation 
was to be awarded for what the plaintiff had lost, viz., ‘‘the prospect of earn- 
ing...from his business over the period of time during which he might other- 
wise, apart from the accident, have reasonably expected to earn it.’’. Streat- 
feild, J., assessed damages for loss of life at £250 and for loss of future earning 
capacity awarded £ 5,000. 


It is apparent in limine that damages for loss of life and for future loss of 
earning capacity may very easily become confused. The same item cannot 
logically figure in both heads of damages. It is therefore of some importance to 
isolate the concept of damages for loss of life. Although Field, J., in Phillips 
v. London & South Western Railway ((1879) 4 Q.B.D. 78) referred to the 
plaintiff’s prospects of a speedy death as a factor -which the jury was entitled 
to take into aecount in assessing damages, the concept was first recognised as 
a legitimate head for damages in the case of Flint v. Lovell (11934] All E.R. 
200). There, it was held that as the loss of ‘life was a direct consequence 
of the accident, it was an admissible item of damages. Slesser, L.J., was at 
some pains to distinguish it from damages for pain and suffering. There was 
no question of future loss of earning capacity in Flint as the plaintif was a man 
of sixty-nine years of age. Flint was followed in Slater v. Spreag ((1935] 
All E.R. 900), where the injured person died two days after the accident 
without regaining consciousness. MacKinnon, J., admitted that he did not 
understand the full import of Flint but was ‘of the view that it formulated 
a subjective test which if applied to the facts before him was sufficient to pre- 
vent recovery. -It is interesting to note that in Slater a claim was advanced, 
but was not pressed, in respect of future loss of earning capacity. With re- 
gard to this item of the claim, MacKinnon, J., thought that s. 1 (2) (c) of the 
Law Reform (Miscellaneous Provisions) Act, 1934, prevented recovery. There 
is, however, no suggestion that, if the plaintiff had been alive, he would have 
been unable to recover. In Rose v. Ford (supra), the decision in Flint v. 
Lovell was explained. Damages for loss of life’ were not part of damages for 
pain and suffering. They were a quite separate head of damages and it was 
immaterial that the person concerned was dead, the right to compensation 
having vested in her before her death. Damages for loss of earning capacity 
were not urged in Rose and as seen above from the opinion of Lord Atkin, 
they were placed in a slightly dubious position. .The sum of £1,000 which 
the Court of Appeal had thought suitable for loss of life was adopted by the 
House of Lords, Lord Roche stating explicitly that the Court of Appeal had 
arrived at this figure without taking earning capacity into account. The posi- 
tion of this head of. damages was not.yet entirely clear because in the follow- 
ing year in Roach v. Yates ((1937] 3 All E.R. 442), Slesser, L.J., agreed that 
‘care must be taken thatthe plaintiff is not compensated twice over, once 
on the basis of wages which he would have received in the future if his life 
has been extended to its normal period and also for the loss of the expectation 
of life”. Finally, in the ease of Benham v. Gambling (supra), it was esta- 
blished that damages for loss of life was-a head of damages quite distinct. from 
future loss of earning capacity. It was not to be measured. by actuarial princi- 
ples by the length of life lost, but rather by the loss of a positive measure of 
happiness. i z ; . i : 
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The development of loss of future loss of earning capacity is to some extent 
parallel. In the case of Phillips v. London & South Western Railway ((1879) 
4 Q.B.D. 781) Field, J., directed the jury in the first trial to consider what 
sum the plaintiff would have been likely to make during his normal life if he 
had not met with the accident. In that case the plaintiff had sustained very 
serious injuries which had considerably shortened his expectation of life. In 
the argument before the Court of Appeal, James, L.J., who later delivered the 
judgment of the Court, stated that the plaintiff’s loss should be calculated on 
an annuity subject to certain allowances, ùe. an annuity purchased before the 
accident with the plaintiff’s expectation of life as at that date. In the case of 
Roach v. Yates (supra), however, the plaintiff was thirty-three years of age 
and claimed inter alia in respect of loss of life and loss of future earning 
capacity. The Judge of first instance assessed the special damage at £542 
and awarded a total sum of £2,742. On appeal, this sum was increased lo 
£6,542. Only Slesser, L.J., in the Court of Appeal revealed his quantification 
of future loss of earning capacity, putting it at not less than £2,000. Slesser, 
L.J., stated: ‘‘Speaking for myself I can see no justification for approaching 
the problem by starting with the assumption that he would only have lived 
so long as the accident allowed him to live.... He would have lived, if he had 
not met with this accident, and although he would have met with all the other 
risks of life for probably upwards of another thirty years ... it would not he 
right to say that the plaintiff might not reasonably have expected, had he not 
met with the accident, to earn in and during the next thirty years less than a 
sum in the neighbourhood of £2,000’’. Moreover, Greer, L.J., appears to have 
followed the line of reasoning of James, L.J., in Philips. But this develop- 
ment came to an abrupt halt in the case of Harris v. Brights Asphalt Contrac- 
tors, Ltd. ((1953] 1 All E.R. 395). There, the plaintiff’s maximum antici- 
pation of life was two years. He claimed both for loss of life and for future 
loss of earning capacity. Slade, J., awarded bim £ 500 in respect of the former 
head of damages, but after careful examination of the decision in Roach found 
that the latter claim was bad in law. He thought that the loss of earnings 
when the plaintiff was not alive to earn them was purely imaginary and, in 
any event, was incapable of assessment. Slade, J., stated: ‘‘The only relevance 
of earnings which would have been earned after death is that they are an ele- 
ment in assessing damages for loss of expectation of life’’. 

The decision of Slade, J., did not, however, escape criticism. The learned 
author of Employers’ Inability in an article at 103 L.J. 227, remarked that it 
introduced a curious anomaly. Kemp and Kemp on Quantum of Damages, 
at p. 78, et seq., subjected the decision to severe criticism. The following pas- 
sage appears at p. 91, which was quoted by Streatfeild, J., in his judgment in 
Pope v. D. Murphy & Son, Lid. ([1960] 2 All E.R. 878): ‘‘But all awards 
for loss of earnings are in respect of imaginary earnings in the sense that as 
the result of his injuries the plaintiff cannot earn these earnings. It is power 
to earn: what he earned before the accident which has been taken away from 
him’’. In Streatfeild, J.’s, view these criticisms appeared effectively to dis- 
pose of the principal conténtion that the loss of earnings of a man who was ex 
hypothesi dead, was imaginary. The only difficulty was the decision of the 
Court of Appeal in Richards v. Highway Ironfounders (West Bromwich), 
Lid. ((1955] 3 All E.R. 205), where the plaintiff unsuccessfully claimed a spe- 
cial item of £1,000 in respect of his inability to support a family by 
reason of his injuries. In that case not only did Lord Evershed, M.R., draw 
a parallel between the claim before him and the claim advanced in Harris, hold- 
ing that that was a sufficient reason for its rejection, but he expressly approved 
the decision of Slade, J., in view of the decision in Benham v. Gambling. That 
case was, however, concerned merely with loss of expectation of life. 

The decision in Pope has certainly clarified some obscurities in the law. Be 
that as it may, the key decision is that of Slade, J., in Harris v. Brights Asphalt 
‘Contractors, Lid., (Supra), and in view of the ease of Richards v. Highway 
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Ironfoundery (West Bromwich), Lid. ({1955] 3 All E.R. 205) it seems likely 
that uncertainty will prevail until the Court of Appeal has another opportunity 
of considering the matter.—L.J. ; 


Jira 


Damaces For FRAUD 


WHERE a person has been induced to enter into a contract by the fraud of the 
other party, he may either affirm the contract or repudiate it. If he elects 
to affirm the contract, he may still bring an action for damages for deceit (see, 
e.g., Dobell v. Stevens (1825) 8 B. & C. 623) and, in a recent case at Birming- 
ham Assizes, the plaintiff chose to follow this course. It seems that the plain- 
tiff bought a house from the defendants, and he mamtained that the defen- 
dants had concealed from him the fact that there was a cellar under 
the house and that water from a spring was flowing into it. Indeed, 
the plaintiff said that the defendants had told him that the house did 
not have a cellar, and he also gave evidence that, when he inspected the pro- 
perty, the entrance to the cellar was concealed by an asbestos partition, and 
a grating over the cellar, outside the house, was covered by a pot containing 
ferns. The defendants denied these allegations, and it is not surprising that 
Finnemore, J., concluded that the evidence of the parties was quite irrecon- 
cilable. In the event, his lordship did not feel satisfied that a case of deliberate 
fraud had been made out against the defendants and he gave judgment, with 
costs, in their favour. In the leading case of Derry v. Peek (1889) 14 App. 
Cas. 337, Lord Herschell said that ‘‘in order to sustain an action for deceit, 
there must be proof of fraud, and nothing short of that will suffice’’: in the 
ease in question the plaintiff had failed to discharge this burden.—S.J. 


er 


‘MAINTENANCE 


THE common law misdemeanour or tort of maintenance has been the subject 
of various definitions and a ‘formidable number of judicial decisions. Black- 
stone described it as ‘‘an officious intermeddling ‘in a suit that no way belongs 
to one, by maintaining or assisting either party with money or otherwise, to 
prosecute or defend it’’ (Com. IV, 184): Lord Loughborough, L.C., in Wallis 
v. Portland (Duke) ((1797) 3 Ves. 494, 502) declared it to be ‘‘not malum pro- 
hibitum but malum in se’’ and said: ‘‘Parties shall not by their countenance aid 
the prosecution of suits of any kind, which every person must bring upon his 
own bottom and at his own expense.’’ Nearly half a century later Lord 
Abinger, C.B., in Findon v. Parker ((1843) 1 L. T. Rep. (O.S.) 284; 11 M. & 
W. 675) was more guarded. The law of maintenance ‘‘upon the modern con- 
structions” was “‘confined to cases where a man ‘improperly, and for the pur- 
pose of stirring up litigation and strife, encouragés others either to bring 
actions, or to make defences which they have no right to make.” In Martell 
v. Consett Iron Company, Limited ( (1955) 1 All E.R.- 481)’ Jenkins, L.J., 
regarded Lord Loughborough’s general condemnation of all aid by third parties 
‘in suits of any kind as too wide, and Lord Abinger’s definition as too narrow. 
‘The right view in the present state of thé authorities was, he thought, that 
the crime of maintenance was committed whenever a third party aided the pro- 
secution or defence of an action in the absence of circumstances sufficing in law 
to justify, the giving such aid, whatever the motive or purpose of ‘the 
person giving such aid might have been; while the ‘giving of aid 
‘could be justified by reference to one of the specific exceptions, of “‘if the 
person giving such aid has such an interest in the action as ean be-held in Jaw 
sufficient to justify him in giving it.” -` 

A somewhat restricted view of this notion of common interest obtains in a 
libel action. Such an action is a personal action which in point of law conéerns 
only the parties to it, the matter legally in issue ‘being merely whether the 
_ plaintiff has been libelled and, if so, to what’ damages he is entitled: Alabaster 
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v. Harness (71 L. T. Rep. 740; (1895) 1 Q. B. 339). The mere circumstances 
that in a libel action there must, or may, arise questions of fact in the deter: 
mination of which a third party has an interest will not constitute a common 
interest sufficient to justify maintenance by such third party: see per Lord 
Parker in Oran v. Hutt (110 L.T. Rep. 187, 188; (1914) 1 Ch. 98, 104). ‘It 
was this distinction which led Winn, J., to find in favour of the plaintiffs in 
William Hill. (Park Lane), Limited v. Sunday Pictorial Newspapers, Linuted 
(The Times, 15th April, 1961) on the issue of maintenance, though, for the rea- 
sons to be stated, he gave judgment for the defendants. It is unnecessary for the 
present purpose to narrate in detail the somewhat involved facts. It will be 
sufficient to recall that the plaintiffs’ claim was in respect of a substantial 
sum which they said they had paid to their solicitors in an action for defama- 
tion based on statements published to the deputy editor of the Sunday Pictorial, 
and an appeal therefrom, which had been brought against them unsuccessfully 
by one L., and that Winn, J., was satisfied that the present defendants had 
supported L. from the time they had promised to pay 200 guineas towards his 
counsel’s costs. — - 

His lordship said that it was in general a defence to an action of mainte- 
nance, as appeared from Martell v. Consett Iron Company, Lvmited (sup.), 
that the defendant enjoyed a common interest with the person alleged to have 
been maintained; and, were it not for the decision of the Court of Appeal which 
had specifically put on one side the case of maintenance in defamation actions, 
he might well be brqught to the view that in the circumstances of the present 
case sufficient common interest existed between the parties to justify what was 
done in providing counsel’s fees. Their interest was common in the sense that 
it would be better for each of them if the issues of fact were determined in L.’s 
favour, as one would gain by the award of damages, the other by avoiding 
liability for damages. He was, however, driven to the conclusion, having regard 
to the special rule for defamation actions, that the provision of counsel’s fees 
or the promise to do so was maintenance of a tortious character, because it 
was not justified by common interest within the decisions on defamation actions. 
But it was essential to show special damage and there was no evidence that L, 
was caused to continue his action by the promise of financial assistance or that 
he would have discontinued it had it not been made. The action failed for that 
reason alone. Moreover, no evidence had been called to show that the burden 
of costs had fallen on the plaintiffs. The whole cause of the trouble has been 
between William Hill (Glasgow), Limited and’ L. “His lordship did not know 
whether cheques paid by the plaintiff firm represented money which in fact came 
out of their banking account; still less did he feel that there was any evidence 
that, in the settlement of accounts between these closely associated companies, 
sharing as they did their principal shareholder, the burden had in fact been 
borne by the London Company.—ZL.7. 
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REVIEWS. 


Dos and Don’ts of Company Law. By HASOMAL GuLABRAI MALKANI, B.A., LL.B., 
Advocate, Bombay: Advani Chambers, 5th floor, P. M. Road. Crown $8vo; 
Pages 82. Price Rs. 3.50. l ee - 


Tue recent Companies Amendment Act, 1960, provides punishments fo 
several irregularities; it is, therefore, highly necessary for officers of companies 
to know the points of defalcations made by constituents. The object of this 
publication is to help officers of small companies who cannot afford to keep 
qualified chartered accountants to carry on properly the daily routine work. 
The learned author has carefully discussed the salient features of the Company 
Law which practical administrators should be conversant with. This book will 
serve as a useful guide to those who have to deal with company matters. 
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Divorce and Matrimonial Causes. By N. A. MEDAWAR, B.A., LL.B., BARRISTER- 
at-LAw, and Harotp WILSON, M.A., Barrister-at-Law. Lonpon: Sweet & 
Maxwell Limited, 11 New Fetter’ Lane, E.C. 4. Bompay: N. M. Tripathi 
(P) Ltd., Princess Street. 1961. Crown 8vo. Pages xi+ 132. Price Rs. 8. 
Tuss book is intended to serve as a simple and speedy means of access to the 

law and practice relating to matrimonial causes in England. The provisions of 

Matrimonial Causes Act of 1950 have been carefully noted. It will prove useful 

as a handy book of reference. 


The Charities Act, 1960. By SPENCER G. MAURICE, BARRISTER-AT-LAW. LONDON : 
Sweet & Maxwell Limited, 11 New Fetter Lane. Bompay: N. M. Tripathi 
(P) Ltd., Princess Street. 1961. Roy 8vo. Pages xxii+-182. Price Rs. 20. 


Tue Charity Act of 1960 is an important piece of legislation in England. 
In Part I the learned author fully reviews the provisions of the Act. In Part 
IT each section of the Act has been carefully scrutinised and the case law has 
been fully dealt with. Charitable institutions will find this book of great assist- 
ance in their regular course of business. 


Questions and Answers on Jurisprudence. By P. G. OSBORN, LL.B., (LOND), 
BARRISTER-AT-LAW. LONDON: Sweet & Maxwell Limited, 11 New Fetter Lane, 
E.C. 4. Bompay;: N. M. Tripathi (P) Ltd., Princess Street. Third edition. 
1961. Crown 8vo. Pages xii + 188. Price Rs. 8. 


Tars little book deals with the important topics of Jurisprudence in the form 
of questions and answers. Originally it was based on Salmond’s Jurisprudence 
but the present edition has covered a wider scope. Students of law are sure 
to find this publications of great utility. 


The Principles of Agency. By HAROLD GREVLLE HANBURY, Q.C., D.C.L. LONDON: 
Stevens & Sons Limited, 11 New Fetter Lane. Bompay: N. M. Tripathi (P) 
ra, ers Street. Second edition. 1961. Demi 8vo. Pages xix- 235. 

rice Rs. 28. 


Ters book was first published in 1952. Recently the law of Agency has grown 
im special importance and a new edition had virtually become necessary. Re- 
cent case law has been carefully noted and the various principles of Agency 
have been fully explained. 


Law on Small Landlords. By D. M. PARULEKAR, LL.B., Advocate. Bompar: Bar 
Association Room, Maharashtra Revenue Tribunal, Old Sachivalaya Annexe, 
IT floor. 1961. Crown, 8vo. Pages 39. Price Rs. 1.50. 

Tzus is a brochure on Law on Small Landlords. Owing to the promul ation 
of Maharashtra Act IX of 1961 the learned author ered “aad baught 
it up-to-date. The case law has been carefully summarised and the whole 
matter has undergone complete revision. 





The 


Bombay Law Reporter. 


JOURNAL. 
October, 1961. 


THE HON’BLE MR. JUSTICE G. B. BADKAS.* 


After a meritorious tenure of office extending to about four years 
Shri Justice Badkas retired on the completion of sixty years on August 
14, 1961. His was the first appointment to the Bench of the Bombay 
High Court after the reorganisation of the States, when the Vidarbha 
Region was joined to what is now the State of Maharashtra. 

Shri Badkas started his career as a lawyer at Wardha and soon ac- 
quired a reputation as a sound lawyer particularly on the criminal side. 
He was appointed Public Prosecutor at Wardha when the first Congress 
Government came into power in 1987. In 1950 he came to Nagpur to 
practise in the High Court. He was then appointed a law lecturer in 
the University College of Law of which he later became Principal. He 
was the standing counsel for the Nagpur Corporation. He was elected 
Vice-Chancellor of the Nagpur University in 1958. 

Shri Badkas took oath of office at Nagpur on July 15, 1957, adminis- 
tered by Shri Justice J. C. Shah who was specially appointed in that 
behalf. 

After four years Shri Justice Badkas retired from the Bench. He had 
to the best of his abilities acted upto what he said on assuming office. 
Not on a single occasion did he give offence to any member of the Bar, 
junior or senior, 

A reference was made in his honour in the Nagpur Bench of the High 
Court where a large number of members .of the Bar and all Judges had 
assembled, and glowing tributes were paid to the qualities with which 
Shri Justice Badkas was endowed. Shri N. B. Chandurkar, President of the 
High Court Bar Association, recalled the services which Shri Badkas had 
rendered in the matter of establishing a Bench of the High Court at 
Nagpur and spoke inter alia about his work as lawyer and Judge. He 
expressed expectation that Shri Badkas would devote his time after a 
well earned rest following a strenuous career on the Bench to the cause 
of education in the country and wished him long life and health. 
Shri G. R. Mudholkar, Special Government Pleader, joined in the 
felicitations. 


Mr. Justice Badkas replied :— 
I thank you most sincerely for the kind words spoken about me. I thank all 
my other friends for their affectionate gesture when I am retiring from my 


* This sketch has been taken from the Nagpur Law Journal. 
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present office of a Judge of the Bombay High Court. I also take this oppor- 
tunity to thank the brother Judges for their affectionate co-operation. 


It was four years and one month before this day that I assumed office. On 
that occasion you had given me ovation of a similar type. The kind words then 
spoken by the leaders of the Bar served to sustain me in my job, with confidence 
and comfort. 


I do not know how far I have fulfilled your expectations. If I have failed, 
please attribute the failure to my natural imperfections. On my part, I can 
assure that the advice and warning received on that occasion served as a binding 
caution, and to my best ability and in keeping with the obligations, of my office, 
I sincerely attempted all that profession desired of me. 


An advocate-Judge is a gift by the Bar to the Bench. An advocate-Judge 
enters a previously unacquainted sphere with a load of double obligations— 
loyalty to profession and loyalty to the judicial office voluntarily accepted. In 
my case the burden was all the more heavy. I had to show myself worthy 
of the time-honoured high traditions both of the Nagpur High mr and the 
Bombay High Court. load o PRE 

I came from amongst you. Overnight, an advocate was a into a 
Judge. Within four years the old spots cannot be obliterated. Often expected 
transformation is not visible to my mind. I hope you will identify your old 
colleague and give him a place, in the fraternity of his professional origin. 
As a professional lawyer I served a client, as a Judge J served as ‘‘servant 
of the law”. With fast-changing social order, involving conflicts of interest 
previously unknown and prevailing uncertainties of law, a Judge has to meet 
with new expectations. Attitude of mind thus plays a dominating part in the 
decisions of a Judge as compared to abstract learning. Combination of a Judge 
and a jurist is often an exception. With painful consciousness of shortcomings 
in the field of law as technical art or abstract wisdom, I regarded justice as all 
that mattered in the working of a judicial process—always believing that final 
function of law is realisation of just order in society. 


Judges have not only to decide cases; they have also to conduct proceedings 
in the Court. This concerns with administration of justice. It is in the se- 
cond task that at times conflicts arise between a Judge and the Bar though they 
never appeared to me unavoidable. It is in this context that a Judge has to 
secure a place in the estimation of the critical body of the Bar and also his 
brother Judges. 


The greatest prize of a Judge is genuine and respectful affection of the Bar. 
With great pride I acknowledge I had full cup of everything which a Judge 
aspires for. Kipling has said: ‘‘Recognition by one’s equals and betters in 
one’s own craft is a reward of which a man may be unashamedly proud.’’ 

Everything has to come to an end according to its time. I regard my short- 
lived judicial life as a happy prelude to the inevitable last stage of retired 
life. JI feel much benefitted with the new experience. In addition, I am retiring 
with valuable treasure, of affection and love, from members of the Bar and 
brother Judges. Your good words for me shall be my decorations and good 
wishes the strength of my further existence. 


Now I go to from where I came. In the words of the great Maharashtrian saint: 
Aral Tal AA Ni-a WAT Saray 
GOOD BYE. 
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THE HON’BLE MR. JUSTICE PATWARDHAN. 


Mr. Justice Patwardhan laid down the reins of his high judicial 
office on September 9, 1961, and went on leave preparatory to retirement 
on October 5, 1961. He was born on October 29, 1901, and received early 
education at Poona. In 1919 he passed the Matriculation Examination 
from Nutan Marathi Vidyalaya, Poona, and joined the Fergusson Col- 
lege, Poona. He stood in the First Class in the B.A. Examination of the 
Bombay University in 1924 and was appointed Dakshina Fellow in the 
Fergusson College in 1924. In 1925 he passed the B.Sc. Examination of 
the Bombay University. He studied in the Law College, Poona, and took 
the degree of LL.B. of the Bombay University in 1926. In August, 1928, 
he joined the Appellate Side Bar of the Bombay High Court and. took 
the degree of LL.M. in 1929. Soon he made headway in practice on the 
Appellate Side and was appointed Assistant Government Pleader of the 
. High Court of Bombay in 1942. For sometime he acted as. professor of 
law in the Government Law College, Bombay. In 1945 he was appointed 
Government Pleader. 

On October 5, 1959, he was elevated to the Bench of the Bombay 
High Court as Additional Judge. He was careful and considerate in the 
discharge of his high judicial functions and heard the junior members of 
the Bar with patience, courtesy and attention. During the short time 
that he was on the Bench he ‘gave complete satisfaction in the perform- 
ance of his duties. We wish him long, prosperous and happy life. 


Qn September 9, 1961, the members of the Original Side and Appellate Side 
Bar and Attorneys of the High Court gathered together in the Second Court to 
bid farewell to Mr. Justice Patwardhan. 


Mr. R. B. Kotwal, Government Pleader, said :-— 
My Lord, 
A. strange wave is at present hitting the High Court of Bombay. It is a 
wave—of retirements. In less than two months past, we have already lost 
two of our good Judges, and today the members of the Bar have assembled 
here to bid fare-well to your Lordship on the eve of your Lordship’s retirement. 
Your Lordship’s tenure on the Bench was very short indeed. But your 
Lordship’s career at the Bar was both long and eventful. After taking your 
degree in law in the year 1926, your Lordship practised for two years in the 
District Court at Poona. After familiarising yourself with the working of 
the mofussil Courts, your Lordship came down to Bombay to practise on the 
Appellate Side of this High Court. The great personality on the -Appellate 
Side Bar, which attracted: your Lordship’s steps towards the Appellate Side 
Bar of the High Court, was the personality of Dr. P. V. Kane, than whom this 
Bar has not produced a greater scholar in Hindu law. After joining the Bar, 
your Lordship struck an independent line of your own. You loved to fish in 
turbulent stream of criminal practice rather than in the quiet waters of the 
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civil work. Your reputation as a criminal lawyer was soon established. You 
won a warm tribute from Sir John Beaumont before whom you argued the 
famous Gogte case. 

In 1942 you were appointed. Assistant Government Pleader and in 1945 you 
became the Government Pleader. For three years you continued to guide the 
legal affairs of the State, as one of the principal Law Officers of the State. In 
1948 you reverted to private practice and continued to be an ornament of.the 
Bar until we were deprived of you in the year 1959, when you were elevated 
to the Bench. 

On the Bench, you always maintained in your Court, an atmosphere which 
was singularly free from tension. Your Lordship always took care to see that 
even the advocates against whom cases were decided should not feel offended 
by the treatment they received at your hands. Your Lordship proposes after 
the retirement to practise in the Supreme Court, and we wish you all luck and 
prosperity in your new adventure. We also wish you a happy and long life 
of good health and good cheer. 


‘Mr. A. A. Peerbhoy, on behalf of Bombay Bar Association, said :— 


My Lord, 


On behalf of the Bombay Bar Association, I wish to associate myself with 
the learned Government Pleader in the sentiments and feelings expressed by 
him. Your Lordship has functioned in three capacities, first as an advocate, 
then as a Government Pleader and lastly as a Judge of the High Court of 
Bombay. You have brought to bear to this high office vast experience that you 
had derived as a busy practitioner and as a Government Pleader, and that 
experience has been reflected in the judgments of your Lordship. 

I have had the privilege to appear with your Lordship, when you were at the 
Bar, against your Lordship when you were the Government Pleader and before 
your Lordship when you were elevated to the Bench. I have found during 
the years that I have known your Lordship that you were always courteous, 
patient and pleasant. The smile that you always had during the days of your 
practice, you took with you to the Bench. It is said that your Lordship’s 
smile varied in direct proportion to the weakness of our case. The pleasantness 
that you displayed as a Government Pleader you carried with you, and it is 
universally accepted that your Lordship’s Court was one where there was no 
heat, no trepidation nor unpleasantness. The youngest member of the Bar 
will bear me out that they had nothing but a patient and a very pleasant hear- 
ing in all the cases that they argued before your Lordship. 

Your Lordship has mainly funetioned on the Appellate Side during your 
Lordship’s tenure, but ever since the iron curtain has been rung down between 
the Original Side and the Appellate Side, several members of the Original Side 
Bar have taken advantage and have appeared on the Appellate Side. I will be 
voicing the feelings of the Original Side Bar when I say that they have nothing 
but high respect and regard for your Lordship as a Judge. They have appreciated 
the congenial atmosphere in which they conducted their cases before your Lord- 
ship, and it has become well known that the courtesy that you extended as a 
practitioner was given in equal measure to seniors and juniors alike when they 
appeared before your Lordship. 

I wish your Lordship all the best in the years to come and a very happy and 
a long life. 


Mr. K. K. Lala, on behalf of the Incorporated Law Society, said :— 
My Lord, l 


On behalf of the Bombay Incorporated Law Society, I associate myself with 
the sentiments expressed by the learned Government Pleader and Mr. Peerbhoy, 
on behalf of the Bombay Bar Association. As your Lordship’s practice was 
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` confined to the Appellate Side, attorneys of Bombay had very little oppor- 
tunity to come in contact with your Lordship’s judicial work, but it has been 
the feeling of the Society that your Lordship’s work on the Bench has -given 
satisfaction to all concerned and the relations between the Bench and the Bar 
have always been harmonious. 

One great quality which your Lordship disclosed on the Bench was the 
thorough previous perusal of the record and the preparation to answer any 
argument advanced by counsel on behalf of the litigants. The litigants in 
your Lordship’s Court were always satisfied not only because justice was done, 
but justice was felt to have been done. 

I wish your Lordship a long and happy retired life and success in any future 
venture that your Lordship may undertake. 


‘Mr. T. N. Walavalkar, President of the Western India Advocates’ Association, 
said :— 


My Lord, 


Your Lordship’s career as a student was brilliant, getting first class in the 
University Examinations. Your Lordship acted as a Fellow and Professor in 
Seience College. Then your Lordship practised as a lawyer. After having 
practised for some time in Poona, your Lordship came to Bombay in or about 
1928 and joined the Appellate Side Bar and earned within a short time good 
and lucrative practice. Your Lordship was appointed Professor of Law for 
some time, and thereafter your Lordship was appointed as Assistant Govern- 
ment Pleader and then as Government Pleader for three years. Your Lordship 
specialised in criminal law and earned a name on the Appéllate Side as a cri- 
minal practitioner. 

Your Lordship was appointed a Judge of this High Court for two years and 
on the Bench, your Lordship showed intelligence of a very high order. Quick 
grasp was a speciality in your Lordship’s dealing with the cases which were 
argued before your Lordship. In short, your Lordship earned all possible 
honours which an Appellate Side practitioner desires to get. Throughout your 
career aS an advocate, your Lordship was very lucky. After your Lordship 
was elevated to the Bench, your Lordship maintained and continued the ser- 
vices of your Lordship’s old clerk and sumptuously paid him, which is a rare 
instance amongst the Appellate Side Practitioners. So, your Lordship has 
laid down an example to the Appellate Side Practitioners to see to the welfare 
of those who helped their masters in their career to get the honour of being 
appointed as a High Court Judge. Your Lordship’s behaviour on the Bench 
was quite satisfactory. Your Lordship never uttered at any time any harsh word 
to the advocates who appeared before your Lordship, even though there were 
occasions for being irritated, but your Lordship, throughout your career as 
a Judge, maintained good and ideal temperament. 

I associate myself with what has been said by the Government Pleader, and 
by Mr. Peerbhoy, who represented the Original Side Bar. 


Mr. Justice Patwardhan replied :— 


Mr. Government Pleader, Mr. President of the Bombay Bar Association, 
Mr. President of the Incorporated Law Society, Mr. President of the Western 
India Advocates’ Association and Members of the Bar, 

In my reply to the welcome address given to me when I took this office on 
October 5, 1959, I had expressed the hope that I would be found a successful 
Judge. I have worked in this Court for nearly two years. My work is before 
you, and it is up to you to return the verdict. While on the Bench, I have 
brought to bear on my work considerable effort. I believe in reading papers 
at home. That-helped in quicker disposal. Ours is an important High Court, 
and a concerted effort has to be made to keep down the arrears. I did my best 
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to keep the arrears under control, and if I have succeeded the credit in a large ’ 
measure goes to the unstinted co-operation I received from the Bar. 

` If work pending in the High Court is to be kept under control, admissions 
will have to be strict, and matters must not be admitted only because some- 
thing may turn up at the time of final hearmg. It is common experience that 
the appellant finds it difficult to support the appeal and one is even tempted 
to find out why the appeal was admitted at all. A closer scrutiny is called for 
at the stage of admission. Admission of worthless appeals followed by stays 
actually works out great injustice to successful parties which cannot be com- 
pensated by giving them taxed costs. 

" Suitable compromises also help in reducing arrears. When I was at the Bar, 
I inwardly resisted suggestions for compromise, especially in matters in which 
I hoped to succeed. My views on this subject have now been considerably al- 
tered. Parties often lose cases in which they hoped to sueceed. A judicious 
compromise often settles disputes finally, saves costs and public time and en- 
sures social harmony. 

It pained me in my experience as a Judge of this Court to find witnesses turn- 
ing hostile. This phenomenon is on the increase and brings into disrepute the 
administration of justice. False witnesses are often brought to support true 
eases, and prosecutors even now do not realise that acquittals are inevitable if 
they call false witnesses. If a case is brought before the Court, without any 
attempt at embellishment, the chances for success are actually brighter. Tam- 
pering with important prosecution witnesses may, and often does, lead to ac- 
quittals, and I am glad to observe that the Bar has realised that aequittals must 
be worked for on more honourable lines. Artificial laws, which have no public 
support, have something to do with witnesses who go back upon their story. 
The laws made by the Legislature, whether popular or otherwise, have to be 
administered, and every effort must be made to eradicate the evil of these 
hostile witnesses; and the Bar has to play a very significant role in this context. 

Prosecutions for perjury may offer a solution. Prospective perjurers may 

be made to realise that it may be very costly to be allowed to be won over. 
One of the purposes of punishment is that it should also discourage prospective 
offenders. 
-~ Cofirts must also learn progressively to trust our police officers. Our police 
officers are an integral part of our welfare State, and democracy will not 
succeed if the word of a police officer is treated as suspect. If corroboration to 
the evidence of a policeman is not insisted upon, not much will be gained by 
inducing witnesses to go back upon their police statements. 

Younger democracies are looking up to us for a lead and Courts must also 
encourage police officers to conform to the highest standards of integrity and 
fairplay. 

' While I sat as a single Judge doing civil work, I noticed that substantive 
suits were held up on very filmsy grounds, and what particularly struck me 
was the fact that even the aggrieved party did not ask for an early hearing of 
the matter, which effectively stayed the suit. Adjournments are readily agreed 
to by all concerned, and the result often is that justice is considerably delayed. 

There are rules in our rule books that interlocutary matters should be disposed 
of without delay. But the rules do not enforce themselves. Parties are often 
ignorant and do not know what can be done for them. It is up to the Bar to 
assist the Court in avoiding such avoidable delays. 

I handled a large quantity of criminal work, and I feel that bail should be‘ 
granted more liberally. If an appeal or a revision is admitted, that prima facie 
means that the accused has a fair chance of success; if that is so, there is no 
reason why he should remain in gaol. There is no merit in the ‘so-called six 
months’ rule, which this High Court is following as an unwritten convention. 
Tf oe matter is arguable, the accused should be entitled to bail as a matter of 
right. 


ç 
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I also noticed that Government filed too many appeals against acquittals. In 
some cases they are certainly called for, but many of them are not justified. 

There is a tendency to avoid giving the death sentence. This position requires 
eareful consideration. Normally, for an offence of murder, the sentence should be 
of death, and excuses should not be looked for, to pass the lesser sentence. 

I have been brought up on the Appellate Side ; and I do not have any expe- 
rience on the Original Side. As a Judge I, however, found that the dual system, 
though expensive, is more conducive to an efficient administration of justice. 
Cases are better prepared under the dual system, cases are better presented, 
and what is more, settlements are quicker and many. 

The daily board of constitutional matters on the Appellate Side is cluttered 
up with tenancy matters. That is because the decisions of the tenancy Courts 
are final, and the aggrieved parties come to the High Court by way of a writ 
petition. If the Legislature provides a revision to the High Court under s. 115 
of the Code of Civil Procedure, all these matters will not be matters for the 
Constitution Bench and could be disposed of more summarily by a single Judge. 

During these two eventful years, I learnt a good deal, and I am grateful to the 
Bar for this enrichment. 

I once again thank you for your co-operation and courtesy and take your 
leave with a heavy heart. 


€ 


CONSTITUTIONAL PROTECTION IN RESPECT OF TEMPORARY 
GOVERNMENT SERVANTS.” 


AN interesting question crops up for consideration as to whether persons in 
temporary Government service are also entitled to the benefit of art. 311 of the 
Constitution of India. That article provides that no person who is a member 
of a civil service of the Union or an all-India service or a civil service of a 
State or holds a civil post under the Union or a State shall be dismissed or re- 
moved by an authority subordinate to that by which he was appointed and 
that no such person as aforesaid shall be dismissed or removed or reduced in 
rank until he has been given a reasonable opportunity of showing cause against 
the action proposed to be taken in regard to him. 

Section 310 lays down the general principle that all service under the State 
is during the pleasure of the Government. That provision, however, is made 
expressly subject to the exception provided by the Constitution. Article 311 
lays down two constitutional exceptions to the general principle under art. 310 
with regard to a person in civil employment of the State. These exceptions 
are: (1) that a person shall not be dismissed or removed by an authority sub- 
ordinate to that by which he was appointed; and (2) no such person shall be 
dismissed, removed or reduced in rank until he has been given a reasonable 
opportunity of showing cause against the action proposed to be taken with re- 
gard to him. 

There are some cases wherein it is held that the protection under art. 311 
is not available to a temporary Government servant. In Prithwit Raj v. State 
of Delhi it is held that temporary Government servants in civil employ are 
not entitled to the protection afforded by art. 311 of the Constitution. This 
article was intended to protect’ permanent members of the services and not 
individuals who are recruited temporarily to short term posts. In State of 
Punjab v. Sukhbans Singh® it is held as follows: 

“Although the constitutional terminology employed in the article would compre- 
hend the whole class of government servants whether temporary or on probation or in 
an officiating capacity or on terms of contract and would render it impossible to order 
the removal of any Government servant without notice or hearing even after he has 
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attained the age of superannuation, or after he has completed 25 years’ service, or after 
the expiration of the probationary period, or after the expiration of the term for which 
he was appointed under the terms of his contract it cannot be held that the framers 
of the constitution contemplated to bring about such a situation. 

The duty of the Courts is not to defeat but to effectuate the intention of the Legislature. 
It is of the utmost importance therefore that the language of the Article should þe 
limited, restrained and restricted by constitutional construction.” 


In State of Punjab v. Prem Parkash® it is held that a person cannot: be 
deemed to be a member of a service unless he is permanently absorbed therein 
and he cannot be deemed to be a holder of a civil post unless he holds the 
said post in a permanent capacity. In Laxminarayan v. Union of Indiat the 
view adopted is that a person cannot be deemed to be a member of a service 
unless he is permanently absorbed therein; nor can he be deemed to be the 
holder of such post unless he holds it permanently. It is further held in the 
aforesaid case that where a person holding a temporary post is not dismissed 
from service but: is merely reduced in rank, he cannot invoke the provisions of 
art. 311 of the Constitution. In Chiranjilal v. Union of India® it is held that 
a temporary servant cannot claim a better position than a permanent servant 
in an inferior grade who is acting or officiating in a higher grade, and that a 
temporary servant in order to attract the provisions of art. 311(2) must be 
holding the post substantively and have a lien on it and the post must also 
be a permanent post or a tenure post. 


A perusal of the aforesaid cases leads to the conclusion that persons in tem- 
porary Government service are not entitled to the benefit of art. 311. 


It is submitted that the aforesaid view does not merit acceptance. It may be 
noted that art. 311 does not in terms say that the protection of that article extends 
only to persons who are permanent members of the service or who hold perma- 
nent civil posts. To limit the operation of the protective provisions of art. 311 
to only permanent servants will be to add qualifying words to the article 
which would be contrary to sound principles of interpretation of a Constitution 
or a statute. Clause (2) of art. 311 specifically says that no such person as 
aforesaid shall be dismissed or removed or reduced in rank until he has been 
given a reasonable opportunity of showing cause against the action proposed to 
be taken in regard to him. The reference to ‘‘no such person as aforesaid”’ 
takes us back to el. (Z) of art. 311 which speaks of a person who is a member 
of a civil service of the Union or of all-India service or a civil service of a 
State-or holds a civil post under the Union or a State. Article 310 also is not 
in terms confined to persons who are permanent servants. To hold that art. 311 
covers. only those persons who are permanent servants will be to say that, 
persons who are not permanent servants or who do not hold permanent posts 
do not hold the respective offices during the pleasure of the President, or the 
Governor.as the case may be (vide art. 310)—a proposition which’ obviously 
cannot stand scrutiny. If for the sake of argument art. 311 is limited to 
persons who are permanent. members of the service or who hold permanent 
civil posts, then the constitutional protection given by cls. (7) and (2) will not 
extend to persons who officiate in a permanent post or a temporary post and 
consequently such persons will be liable to be dismissed or removed by an 
authority subordinate to that by which they were appointed or be liable to be 
dismissed or removed or reduced in rank without being given any opportunity 
to defend themselves. Temporary Government servants require the constitu- 
tional protection as much as permanent Government servants and there is 
nothing in the language of art. 311 to indicate that the Constitution-makers 
intended to make.any distinction between the two classes. There is no apparent 
reason for such distinction. Just as art. 310 in terms makes no distinction 
between permanent and temporary servants, so does art. 311 make no distinction 
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between the two classes, both of which are, therefore, within its protection and 
the decisions holding the contrary view cannot be supported as correct. 


I am fortified in this view by a case reported in Œ. P. Oak v. State of Bombay® 
wherein it is held that the expression ‘‘person’’ in art. 811(/) of the Constitu- 
tion of India includes all civil servants whether they have been appointed tem- 
porarily as members of a civil service or as permanent employees, Article 311 
has a limited operation. Its protection avails an employee against an order of 
dismissal, removal or reduction in rank, but within the ambit of its operation 
the article applies to all employees whether they are permanently employed 
or temporarily employed. 


A useful reference may also be made to a decision reported in State of Bombay 
v. Dr. Girdharilal’. The plaintiff in that case joined the former Baroda 
Government in the medical department on October 14, 1941, and he was a 
permanent employee of the State till the date of its merger, i.e. August 19, 1949, 
with the State of Bombay. After merger the plaintiff was accepted in the 
employment of the State of Bombay and he continued to remain employed 
in the medical department till August 19, 1950. On that date a notice was 
served upon the plaintiff informing him that it was decided by the Government 
that he should be discharged from service. The plaintiff served a notice under 
s. 80 of- the Code of Civil Procedure upon the State of Bombay and filed a 
suit for a declaration that the order of discharge was illegal, wtra vires and 
nullity and also a declaration that he was continuing in the post which he then 
occupied. The learned trial Judge held that the plaintiff did not become a 
civil servant of the State of Bombay on the merger of the former Baroda 
State and that art. 311 of the Constitution did not come to the aid of the plain- 
tiff. He further held that even though a notice of discharge was given without 
affording to him any opportunity to render explanation or to show cause, ab- 
sence of such opportunity did not affect the termination of plaintiff’s employ- 
ment and that the act of the Government of Bombay in discharging the plaintiff 
from service was not illegal and ultra vires. Against that order passed by the 
learned trial Judge an appeal was preferred to the District Court at Baroda 
and the District Court held that the order of the Bombay Government con- 
travened the principles of natural justice since it deprived the plaintiff of his 
right to an inquiry and opportunity to defend himself. The learned Judge, 
therefore, reversed the decree passed by the trial Court and gave a decree in 
favour of the plaintiff in regard to the declaration that the order of Government 
was void and inoperative and the plaintiff continued to be in the employment 
of the State of Bombay. Against that decision an appeal was filed by the 
State of Bombay and the High Court accepted the view of the District Court. 
It was held that since the State of Bombay had accepted the plaintiff under its 
employment he was not liable to be dismissed without requisite enquiry under 
art. 311 of the Constitution of India notwithstanding the fact that he was a 
temporary employee (Vide P. L. Dhingra v. Union of India®). 


Sometimes it is argued that on account of the decision in Amar Singh v. 
State of Rajasthan? a temporary Government servant is not entitled to the 
protection contemplated by art. 311 of the Constitution of India: It is difficult 
to accept this argument. In the above case the appellant was a District and 
Sessions Judge in the former Bikaner State. The integration of the State of 
Bikaner into the new State of Rajasthan necessarily involved re-organization 
of the various services into several integrated States. It is well established 
that when one State is absorbed into another whether by acquisition, conquest, 
merger or integration a contract of service between the prior Government and 
its servants automatically terminates. and thereafter those who elect to serve 
in the new State and are taken on by it serve on such terms and conditions 
as the new State may choose to impose. This is nothing more than an appli- 
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cation of the principle that underlies the law of master and servant when there 
is a change of masters. When the final re-organization was brought into force 
the appellant was appointed substantially as a Civil Judge. His pay and 
emoluments were as before and he retained the same grading. His earned 
inerements were not affected and except for the change in name, his conditions 
of service were not worse than when he was in the service of the Bikaner State. 
Being aggrieved by this the appellant filed the writ petition. His contention 
was that under the guarantee given by the United State of Rajasthan and also 
otherwise, he was entitled to be posted as a District and Sessions Judge in the 
new set up and that his present posting reduced him in rank. As that was 
done without affording him an opportunity to show cause, it was argued that 
art. 311 of the Constitution was violated. It was held that no question of re- 
duction in rank could arise and art. 311 was not attracted. 

In my view the aforesaid case can have no application to the point in ques- 
tion. That was a case in which on the facts their Lordships held that there 
was no reduction in rank. Their Lordships had not held in the case in question 
that even if there was a reduction in rank the servant was not entitled to the 
benefit of the constitutional guarantee under art. 311 of the Constitution. 

Rule 55 of the Bombay Civil Services Conduct, Discipline and Appeal Rules 
provides as follows: 

“55. Without prejudice to the provisions of the Public Servants Inquiries Act, 1850, 
no order of dismissal, removal or reduction shall be passed on a member of a Service 
(other than an order based on facts which led to his conviction in a criminal Court) 
unless he has been informed in writing of the grounds on which it is proposed to take 
action, and has been afforded an adequate opportunity of defending himself. The grounds 
on which it is proposed to take action shall be reduced to the form of a definite charge 
or charges, which shall be communicated to the person charged together with a state- 
ment of the allegations on which each charge is based and of any other circumstances 
which it is proposed to take into consideration in passing orders on the case. He shall 
be required, within a reasonable time, to put in a written statement of his defence and 
to state whether he desires to be heard in person. If he so desires or if the authority 
concerned so directs, an oral inquiry shall be held. At that inquiry oral evidence shall 
be heard as to such of the allegations as are not admitted, and the person charged shall 
be entitled to cross-examine the witnesses, to give evidence in person and to have such 
witnesses called as he may wish, provided that the officer conducting the inquiry’ may, 
for special and sufficient reason to be recorded in writing, refuse to call a witness. The 
proceedings shall contain a sufficient record of the evidence and a statement of the 
finding and the grounds thereof”. 

Sometimes it is contended that the aforesaid r. 55 should not be held to be 
binding on the State of Bombay and that a temporary servant can be reduced 
in rank or dismissed without giving him the necessary opportunity. A useful 
reference may be made to the decision of the Bombay High Court reported in 
State of Bombay v. Gajanan Mahadev'© wherein it is held that even assuming 
that r. 55, Bombay Civil Services Conduct, Discipline and Appeal Rules is not 
binding on the State of Bombay, what is undoubtedly binding upon the State 
of Bombay is the statutory protection given to a Government servant by 
s. 240(3) of the Government of India Act. Therefore, before the State can 
dismiss or even reduce a civil servant in rank, it is incumbent upon it to give 
the servant a reasonable opportunity of showing cause against the action the 
State proposed to take against him. It is not sufficient under this sub-section 
for the Government merely to inform the servant that it proposes to pass a 
particular punishment and to ask him to show cause against that punish- 
ment. Article 311 of the Constitution of India reproduces sub-ss. (2) 
and (3) of s. 240 of the Act of 1935. Clause (2) of art. 311 of thie 
Constitution provides that no such person as aforesaid shall be dismissed or 
removed or reduced in rank until he has been given a reasonable opportunity 
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of showing cause against the action proposed to be taken in regard to him. 
Clause (2) of art. 311 casts an obligation on the Government to give a reason- 
able opportunity to a Government servant to show cause against the action 
proposed to be taken against him before he is dismissed, removed from service 
or reduced in rank. The provision is mandatory and not merely permissive. 
Contravention of the provision will make the action taken against the civil 
servant*illegal and ultra vires. 

When a party comes to the Court complaining that reasonable opportunity 
was not given to him to show cause before he was dismissed or removed or 
reduced in rank it is contended for the State that it is for the plaintiff to 
show that reasonable opportunity was not given to him. This argument hardly 
merits acceptance. If a Government servant comes to the Court and complains 
that his removal, dismissal or reduction was wrongful and that reasonable 
opportunity was not given to him as required by the Constitution it is for the 
State to satisfy the Court that in fact reasonable opportunity was given to 
him. The requirement of the State that reasonable opportunity should be given 
to a Government servant does not depend upon the Government servant asking 
for it. It is a statutory protection that is afforded to a servant and a statu- 
tory obligation cast on the State and the State has got to discharge that obliga- 
tion irrespective of the protection claimed or not claimed by the servant. If 
the Court holds that reasonable opportunity was not given, the order of dis- 
missal or removal or reduction in rank must be set aside and the Court cannot 
be influenced by the consideration that the servant did not ask for reasonable 
opportunity: vide State of Bombay v. Gajanan Mahadev. 

Sometimes it is said that in departmental inquiry there is a domestic Tri- 
bunal and ‘it is not necessary to give any reasonable opportunity to the person 
concerned. In this respect it may be observed that a domestic Tribunal must 
act honestly and in good faith and the delinquent must be given a reasonable 
opportunity to defend himself. Even a domestic Tribunal should and must 
follow the rules of natural justice. The principles of natural justice only 
mean the principles of fair-play and even the domestic Tribunal must give 
reasonable opportunity to a delinquent for defending himself. 

As a result it will be apparent that just as art. 310 makes no distinction 
between permanent and temporary members of the services or between persons 
holding permanent or temporary posts, similarly art. 311 makes no distinction 
between the two classes and, consequently, persons in temporary Government 

' service are placed on the same footing as permanent Government servants so 
far as the protection of art. 311 of the Constitution of India is concerned. 


ON EXORCISING THE GHOST OF STARE DECISIS.* 


In a changing world law cannot afford to be still. In answering the varie- 
gated needs of the community, it has to make a continuous and searching in- 
quiry within and discard off limbs that have become a mill of deadweight 
around its neck. One such limb that needs logical—if not legal—amputation 
is the Goodhartian or traditional doctrine of stare decisis.’ 

The literal meaning that is attributed to the term stare decisis is to stand 
on old decisions. But if we stand, we obviously cannot move. Has the law, 
once designed to serve the needs of an agrarian and embryonic England, under- 
gone no change and still serves the England of today, the England that buzzes 


* By Umesh Kumar, B.SC., LE M.(it), Faculty 
of Law, Lucknow University. 

1. In general the source of this article is 
the seminar that students of jurisprudence 
had with the. well-known celebritv, Prof. 
Julius Stone. The seminar was held under 
the auspices of Post-Graduate Law Association, 


Lucknow University, in winter 1960. 

See in general the penetrating analysis of 
the problem by Prof. Stone in 22 Mod. L. Rev. 
597 (1959); also see in the same volume 
articles by Prof. Goodhart (p.117) and Mr. 
Simpson (p. 453). 
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with machine and industry with its archaic content? In other words, in the 
fast-flowing stream of time is law but a stinking, stagnant pool? If not, then 
assuming that the doctrine of stare decisis is still an important part of the 
corpus of English law, how are we to explain the changing content of law? Or 
as Lord Wright has put it: ‘‘How this perpetual process of change can be 
reconciled with the principle of authority and the rule of stare decisis?’ 


Before we advert to this fundamental question of jurisprudence, let us.for a 
moment pause and examine the traditional or Goodhartian theory of ratio 
decidendr.® 

Goodhartian theory has for its fundamental premise a decision cut into two 
parts: one the important, relevant and binding part called the ratio decidendi 
and the other relatively unimportant and casual part called the obiter dicta. His 
second premise is that ratio of a decisium vis-a-vis the material facts is ascer- 
tainable and he furnishes in his many rules a guide towards their ascertain- 
ment.* 

It is the second premise of the Goodhartian theory that has been most vul- 
nerable. It is here that his theory meets an unkindly logical doom. For 
Goodhartian point de vue is not only an attempt at delimitation of the crea- 
tiveness of the judicial development, but an attempt at making the process of 
‘binding’ automatic and mechanical and in this sense a refutation of Holmes’ 
famous assertion that life of law in not logic but experience®. Moreover, in 


lopping off the factors of time and place from his segment of ‘material facts’. 


that control the ratio of a particular decision, he has exposed himself to 
slightly uncharitable accusation of petito principis. Indeed, the reader may 
quip if time with a big T has so little to do with a decision; is it not that rules 
of law are conditioned with respesct to time and place ?® ` 


Further, it must not be forgotten that all precedents, all arguments and all 
principles must subserve the doing of justice between litigants.” A Judge, as it 
is sometimes said, places himself in the position of an umpire. His task 
is to see that the game is played fair and in accordance with the rules of law. 
And when finally the hour of decision arrives, it is his own reason, his own 
ethics, his own interpretation, that ultimately prevails. Prof. Stone, therefore, 
correctly emphasises that while making an apparent adherence to the doctrine 
of ratio decidendi, Courts in their inevitable process of trial and error make 
in reality ethical choices. It is true that a choice so made will be subject in 


its further extension to continual review, not merely in the light of the logical ` 


analogies and differences of facts and concepts involved in the new case, but 
in the light of the import of the analogies and differences in terms of what is 
just for the case at bar.8 In fact, this is what the Poundian doctrine of 
‘‘social engineering’ demands.? 


2. Quoted in Stone: case is limited so as to fit the sum of all the 


Province and Func- 


tion of Law, p. 167. 

3. Goodhart: Determining the Ratio Deci- 
dendi of a Case. 40 Yale L. J. 161 (1931). 
Reprinted in Jurisprudence in Acton, p. 193. 
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It is in this perspective that Prof. Stone has put the germs of logical sepsis 
in the Goodhartian cut and thus annihilated the distinction between ratio and 
obiter dictum. He calls Goodhartian theory unworkable inasmuch as the facts 
do not reproduce themselves generally and since unless the material facts of 
a case are on all fours with an anterior decision, the ratio of the latter’ is not 
binding on the former. With the base of the Goodhartian theory thus blown off, 
it crumbles to the ground. 

Prof. Stone has then advanced his own theory of multiple ratios.11 By simple 
laws of permutation and combination, the series of facts can be arranged into 
not one but many patterns, each pattern having its individual ratio. In an 
entire case, therefore, is pregnant not one, but many ratios. A decision, in 
effect, becomes like a child’s kaleidoscope: a bit of rumble and the pattern 
changes. When a case comes before a Judge, he has before him a wide range of 
possible choices, a kaleidoscope full of colour. It is his part to weigh them with 
respect to facts before him and select one that will do substantial justice bet- 
ween parties. 12 

It will be readily apparent to any keen student of jurisprudence that Prof. 
Stone has pleaded in his theory what Dean Roscoe Pound called in 1912 
as ‘‘individualisation of justice, or individualising the application of legal rules 
to take account of the concrete circumstances of particular cases’’.1S In the 
face of stare decisis, no such programme of individualisation of justice can 
ever succeed. For stare decisis means death and stillness, a vain attempt at 
holding the tail of time when it has none, or at clamping the child of law 
to imprison its growth. Its only redeeming feature is consistency and cer- 
tainty. But at what a stupendous cost! 

Sometimes it is said that the course of judicial activity does not warrant paint- 

ing, of such a frightful mien of stare decisis. It may be true. But we live 
in an age of inquiry and reason. We are in the middle of a philosophical 
reaction that set in the early part of the twentieth century, of the reconsidera- 
tion of the worth of doctrines, which for the most part still are taken for granted 
without any deliberate, conscious and systematic questioning of the grounds. 
As such, the doctrine of stare decisis deserves an exposition ard a sloughing 
off inasmuch as it has definitely become an anachronism. Both Judges and 
jurists are no longer fond of it. 
The merit, therefore, of Prof. Stone’s theory lies in furnishing an approach 
by which the dead weight of legal conservatism can be overcome, not by making 
fine distinctions and employing fictions,'+ but by striking what is ‘just’ at 
the crucial moment. It is hoped that if his theory is adopted, civilization will 
no longer listen to the mournful rattle of stare decisis, which in England has al- 
ready been silenced to some extent through some ingenious ways.'5 
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Toe Law AND THE LAWYERS 


JUDGMENT was recently delivered by the Judicial Committee of the Privy 
Council (Lords Tucker, Denning and Morris) in Cooper v. Neville (The Times, 
March 10, 1961), an appeal from the Court of Appeal for Eastern Africa involv- 


10. i.e. anterior decision in time. 


conciseness of his theory, which covers in 
11. The author persists in using the term 


Modern Law Review some forty leaves and 


“multiple” inspite of Prof. Stone’s abhorrence 
for it, as to my mind it presents his theory 
in a better way. ° 

Prof. Stone himself confessed during the 
course of the seminar that his article at many 
places is not conducive to an easy under- 
standing. 

12. The present author feels apprehensive 
whether he is not guilty of illegitimate over- 
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which took Prof. Stone nearly six hours to 
explain to the students in the Seminar. 

13. Pound: Scope and Purpose of Socio- 
EN Jurisprudence. 25 Harv. L. Rev. 513. 
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15. See Denning L.J.: Changing Law. (1958). 
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ing a claim against a surgeon and the hospital authorities for negligence in the 
performance of an operation. After the first respondent had operated upon 
the appellant an abdominal swab had been left in her body, which had caused 
very severe pain and illness and entailed a further major operation, when the 
swab was discovered and removed. The trial court in Kenya awarded ‘damages 
of £2,500, to be paid by the two respondents, but on appeal these were reduced 
to £750, the court upholding the findings against the hospital but allowing the 
surgeon’s appeal. Lord Denning, who delivered the Judgment of the Board, 
said there was no dispute now that the pack was left in the appellant's body 
at the time the operation was performed by the surgeon, as there were two 
concurrent findings of fact on this point. There must have been some mistake 
made so far as the surgeon was concerned, as he or his assistant left the swab 
in. The hospital authorities had made a mistake either on the check-in or the 
check-out of the number of swabs. Although there must have been some mis- 
take, it did not follow that there was negligence. The whole team at the ope- 
ration were engaged in a race against time and they were under extreme stress. 
A mistake which would amount to negligence in a ‘‘cold’’ operation might be 
no more than a misadventure in a ‘‘hot’’ one, and counsel for the respondents 
urged this as the explanation here. But the difficulty was there was no evi- 
dence to suggest what kind of mistake this would be for the simple reason that 
it was inconsistent with the respondents’ case for them to admit of any mistake 
at all. The difficulty impressed the trial judge, who could not see his way to 
overcome it, and he said: ‘‘It seems to me that the conditions which might 
reasonably excuse a surgeon overlooking a pack were excluded by [the surgeon] 
in his evidence.’’ He found him to be negligent in leaving a swab and the 
hospital authorities negligent in making a wrong count. 


The Court of Appeal, confirming the findings against the hospital, reached a 
a different conclusion with regard to the surgeon and said that the only pro- 
bable source of error disclosed in the evidence was that one of the bundles (on 
the incoming count) contained not three but four packs, and it appeared to 
the court that two old and thin packets, with the tape of one between them, 
might easily feel and look like one fairly new and thick one and might be 
miscounted in haste. If two packs had been handed together to the surgeon or 
his assistant and if a corner of one as well as its tape was folded inwards and 
if the surgeon’s grip,was only on the corner of one, it would seem possible that 
the other might detach itself unseen as it became wet in the body and might 
never have been seen again. The Board fully appreciated the reluctance of 
any tribunal to arrive at a finding of negligence against a highly skilled sur- 
geon, who had successfully performed a most difficult operation, but felt bound 
to say that it was not open to the Court of Appeal to speculate in this way 
without any evidence to support it. The possibility of two packs being stuck 
together had never been suggested as an explanation by anyone. The only evidence 
on the point was that it had never happened. If this possibility had been put 
to the surgeon, he might have rejected it and given good reasons for rejecting 
it. The Board was of the opinion that the Court of Appeal ought not to have 
reversed the trial judge on this point, and would advise Her Majesty to allow 
the appeal and restore the judgment of the trial Judge —L.T. . 


5 


DESERTION AS BAR TO MAINTENANCE CLAIM 


Two points in the recent decision of a Divisional Court of the Probate, 
Divorce and Admiralty Division (Lord Merriman, P., and,Searman, J.) in 
Naylor v. Naylor (The Times, February 28, 1961), upholding the decision of 
magistrates who had dismissed a wife’s maintenance claim, call for mention. 
The wife’s claim, which was for herself and two children of the marriage, had 
been dismissed on the ground that she was in desertion. For over a year prior 
to the application the parties had been living in the same house but had slept 
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in separate rooms and no sexual intercourse had taken place between them. 
During this period, following a quarrel, the wife had shown, her intention of 
no longer being a wife by casting off her wedding ring and not wearing it 
thereafter. The first point arose on the question of desertion by one spouse of 
the other when they were living under the same roof—a question which the 
learned President, who delivered the judgment of the court, said must be deter- 
mined in the light of a conflict between a line of cases in the Divorce Division, 
of which Angel v. Angel ( (1946) 2 All E.R. 635) was one, and a line of cases 
in the Divisional Court of the Queen’s Bench Division, of which the last was 
Hewitt v. Hewitt ( (1952) 2 All E.R. 250), and in the light thrown upon this 
conflict by the decision of the Court of Appeal (Bucknill, Denning, L.JJ., and 
Harman, J.) in Hopes v. Hopes ( (1948) 2 All E.R. 920). 

Lord Merriman went on to state that, put in very broad terms, the conflict 
was whether a wife who was rightly found to be deserted by her husband, m 
spite of the fact that they were living in the same house, must be held to ‘‘reside 
with” him because they were living in the same house. The judgés of the Di- 
voree Division had taken the view that such a finding was impossible; the 
Queen’s Bench Divisional Court had held that this was not only possible but 
that the court was bound so to hold. The Court of Appeal had clearly accepted 
the view of the Divorce Division judges that it was self-contradictory, even 
though the contradiction arose when construing different statutory provisions, 
to declare that two spouses one of whom remained in a state of desertion were 
residing with each other. The magistrates m the present ease had been right 
in finding the wife to be in desertion. The second point related to the conse- 
quences of a wife’s desertion, The judgment points out that a wife in desertion, 
unlike a wife who had committed adultery, might be able to put herself right 
by being ready and willing to resume cohabitation with the husband. So long 
as the separation had the quality of desertion, however, the bar to recovery of 
maintenance, either for the wife or the children, was as complete as in the case 
of adultery. The magistrates’ finding that the wife had deserted the husband 
and that her desertion was a bar to her complaint in respect of herself and of 
the children was accordingly correct.—Z.7. 
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Law of Identification and Discovery. By V. MITTER, M.A., LL.B., Advocate. 
ALLAHABAD: Law Book Company, Sardar Patel Marg, Post Box No. 4. 
Second Hdition. 1961. Roy 8vo. Pages x + 210. Price Rs. 10. 


Tue first edition of this book was published five years ago. The present 
edition has been carefully revised and the case-law has been brought down to 
date. Identification plays important part in investigation in civil as well as cri- 
minal matters. Identity of persons, living or dead, known or unknown, of 
things, of hand writing, of finger impressions and foot prints, of blood marks, 
poisons, hair, etc. forms important consideration in civil and criminal matters. 
The author has fully considered the various topics of this subject in great 
detail and has suggested various points for the consideration of Courts and 
lawyers. The book is of eminently practical character and this edition which 
is enlarged is bound to be useful to the Bench and the Bar. 





Indian Mercantile Law including ‘Industrial Law. By Somras R. DAVAR, 
Barrister-at-Law. Fifteenth edition by KuorsHep D. P. MADON, LLB., 
Advocate (O.8.), High Court, Bombay, and Rustom S. DAVAR, BARRISTER-AT- 
Law. Bompay: The Progressive Corporation Private Ltd., 51, Mahatma 
Gandhi Road, Fort. 1961. Demi 8vo. Pages xxviii -++ 744. Price Rs. 14.80. 
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Ir is gratifying to find that the previous edition of this work was sold out 
in the course of a year. The present edition has been completely revised in the 
light of the new statutory amendments. The learned authors have carefully 
considered the utility of this book to students of mercantile and industrial: . 
law. The whole text of the book has been carefully revised. Questions set at > 
varlous examinations of professional bodies have been given. This edition will 
also be found useful to Managing Agents, Secretaries and Treasurers, Direc- 
tors and Managers of various concerns. 


Company Administration under the New Company Law. By Tanusnar D. 
DESAI, B.A., LL.B., Advocate and Attorney, High Court, Bombay, and INDULAL 
H. Suan, Chartered Accountant. Bompay: N. M. Tripathi (P.) Ltd. 
Princess Street. Second edition. 1961. Roy 8vo. Pages vii 4-105. Price Rs. 6. 


. Tus Companies (Amendment) Act, 1960, has amended several sections of 
.:the Companies Act of 1956 and introduced a‘ large number of new sections. 
The learned authors have, therefore, fully revised and re-written their com- 
mentary on the Act in the light of the new amendments. They have carefully ` 
explained the changes made by the new amendments. Business executives and 
persons interested in the proper administration of company law will find this 
book very serviceable as a safe and reliable guide. 


An Introduction to the Law and Practice of Betting and Bookmaking. By 
J. T. Crenery, D.P.A. (Lonp.). Lonpow: Sweet & Maxwell Limited, 11 New 
Fetter Lane. Bompay: N. M. Tripathi (P.) Ltd., Princess Street. 1961. Roy 
8vo. Pages xvi + 268. Price Rs. 28. 


Tras book is written for the guidance of those who are engaged in the busi- 
ness of bookmaking. The procedure under the Betting and Gaming Act, 1960, 
is required to be followed by all those engaged in betting and gaming trans- 
actions and specially bookmakers. The Betting and Gaming Act, 1960, will 
enable bookmakers to attain the dignity and status of other professions. This 
book will prove to be a useful guide to those who are engaged in the profession 
of bookmaking. 





Industrial Jurisprudence. By S. R. Samant, B.COM., LL.M., Advocate, High 
Court. Bomspay: N. M. Tripathi (Private) Ltd. 1961. Demi 8vo. Pages 
175. Price Rs. 12.50. 


Tue genesis of this book is the thesis of the learned author for the LL.M. 
degree. The thesis now bas been enlarged and several new topics have been 
added. The book is divided into two parts. Part I deals with industrial 
jurisprudence; Part IT with industrial law. The principles of industrial law 
and their general application are carefully discussed in detail. This book is 
bound to be of great help to the practitioners in Industrial Courts. 


Hindu Law of Marriage. By S. V. GUPTE, B.A., LL.B., Advocate (O.8.), assist- 
ed by G. M. DIVEKAR, B.A., LL.B., Attorney-at-Law. BompBay: N. M. Tripathi 
(P.) Ltd., Princess Street. 1961. Roy 8vo. Pages xxi + 272, Price Rs. 15. 


In this book the learned author has fully deseribed the characteristics of 
Hindu marriages before the promulgation of the Hindu Marriage Act and dis- 
cussed the changes introduced by this Act. He has incorporated all decisions 
bearing on the Act till the publication of this edition. Practitioners as well as 
students of law will find this book of great assistance. 
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THE HON’BLE MR. JUSTICE K. G. DATAR. `- 


Mr. Justice Datar was born on November 1, 1901. He received his 
early education at the Anglo. Vernacular School at Bagalkot ‘in the 
Bijapur district. In 1920 he passed the Matriculation Examination 
and joined the Deccan College, Poona. He took the B.A. degree 
in 1924 and the M.A. degree in 1926 of the Bombay University. In 1927 
he passed the LL.B. Examination and commenced to practise in the Court 
at Bijapur in 1928. Thereafter he migrated to Bombay in 1933 and start- 
ed practice on the Appellate Side of the Bombay High Court, and soon 
built up a lucrative practice. 


In January 1957 he was appointed a Puisne Judge of the Bombay 
High Court. Very soon he made his mark as-a capable, careful and 
a conscientious Judge. He heard the arguments at the Bar with patience 
and deliberation. His judgments are marked by clear expression and 
lucidity of style. As a good and faithful Judge he preferred what was 
right to what was expedient. In the course of his short career as a 
Judge he delivered some important judgments. For instance, the judg- 
ment in the State of Bombay v. Dr. Raghunath (63 Bom. L.R. 442) is of 
outstanding merit. He discharged his high judicial functions to the full 
satisfaction of advocates and suitors. We wish him a long, prosperous and. 
happy life. 
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On October 27, 1961, the members of the Original Side and of the Appellate 
Side Bar and Attorneys of the High Court gathered together in the Second 
Court to bid farewell to Mr. Justice Datar on the eve of his retirement. 


Mr, H. M. Seerva, Advocate General, said :— 
My Lord, 


On behalf of the Bar I consider it a privilege to convey to your Lordship our 
warm feelings of regard for the work which you have done on the Bench. 


My Lord, by some accident I had not the good fortune of that close contact with 
you which members of the Bar have with one another by appearing either against 
each other or with each other, but your work on the Bench has made me regret 
that that opportunity was not given to me. Your work on the Bench, however, 
has—if I may be permitted to say so—-given universal satisfaction. Its main 
characteristics can be described by saying that your Lordship showed keen 
anxiety to do justice accompanied by a manner which made things easy for 
counsel, for your Lordship had been at the Bar and understood the difficulties 
under which lawyers work. At the same time your Lordship showed kindliness 
where kindliness was required and showed firmness where firmness was required. 


I recollect one case in this very Court where your Lordship and Mr. Justice 
Tarkunde felt that a Government servant had been unfairly treated—-and those 
who appeared for the State shared your Lordship’s feeling—with the result 
that the writ petition was heard by your Lordship as though it was a First 
Appeal and when it concluded in a settlement, your Lordship naturally ex- 
pressed satisfaction. The party, however, went back on it and your Lordship 
expressed in unmistakable terms what precisely you thought of his conduct 
and made him pay the costs of the petition to Government, where mere kindli- 
ness might have prevented justice being done. This has been the experience of 
all who have appeared before your Lordship, and I think, there are many who 
feel as I do that your Lordship’s work has not only inspired regard, but has 
inspired affection. I know that things said at moments such as this are gene- 
rally put down to the fact that parting is always sad and it is customary to 
say these things. But, my Lord, first I agree with a great writer that it is one 
of the minor duties of life not to give praise where no praise is due and, second- 
ly, I have been browsing on judgments which your Lordship has delivered and 
I find in them what I expected to find, a keen desire to do justice, to see that not 
only justice was done, but that it appeared to be done. For instance, there is 
a ease reported in the Law Reports in which an accused person appealed and 
a complicated question of law arose. Your Lordship appointed a member of 
the Bar as amicus curiae, carefully considered the matter and delivered judg- 
ment. To us at the Bar it may be said that this was an obvious thing to do; 
but the Law Reports bear testimony to the fact that a case of much graver 
importance has been decided behind the back of the accused without any coun- 
sel to argue the case on his behalf. A careful desire in criminal cases to hold 
the balance even, to eschew all rhetoric and to allow fair play have been the 
characteristics of your Lordship’s work on the Bench and it is only fair and 
right that when the day’s work has been done, the Bar should be here to tell 
your Lordship with what complete approbation it looks upon your work. l 

In saying all this I cannot disguise the feeling that an advocate Judge, in the 
happy phrase of my Lord Mr. Justice Badkas, is a gift which the Bar gives 
to the Bench. The gift of an advocate Judge to the Bench is valuable indeed; 
but this occasion reminds us that there does not appear to be a tendency to 
fill in the gaps thus left by Judges from the Bar. It is a matter of great 
anxiety to the Bar, and I have reasons to believe that these thoughts and these 
considerations are not wholly absent from your Lordship’s mind, and I have 
a strong feeling that your Lordship’s experience will be put to use to see that 
the tendency which seems to deprive us of advocate Judges is in some sense 
reversed. However, this is not an occasion for the discussion of controversial 
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_topics and on behalf of the Bar I wish your Lordship a long, happy and use- 
ful retirement in the full confidence that the capacities which have been so 
freely and willingly given to this Court will be available for the service of the 
country. 


Mr. R. B. Kotval, Government Pleader, said :— 
My Lord, 


` On behalf of the Bar I fully associate myself with all that has been said by 
the learned Advocate General. 

This evening your Lordship lays down your high office as a Judge. To- 
morrow we shall welcome you in our midst the same old simple K. G. Datar 
who left us five years ago to become a Judge. 

It is your Lordship’s fortune to be born in a family of lawyers. All your 
uncles have been lawyers of repute, and your revered father was a distinguish- 
ed lawyer who led the Bijapur Bar for a number of years. A lawyer’s career 
was, a8 it were, stamped on you ever since your childhood. Your Lordship gra- 
duated from the Deccan College with Sanskrit and English. You took your 
M.A. degree with Dharmashastra as your special subject. After passing your 
final law examination, you practised for five years at Bijapur and thoroughly 
acquainted yourself with the working of the mofussil Courts. Thereafter, you 
came and settled in Bombay to practise on the Appellate Side of this Court. 
As a junior, when the briefs were few and the leisure was long, your Lordship 
turned your moments of unemployment into moments of self-imposed em- 
ployment at the High Court Law Library. Your studious habits soon won the 
recognition of the Bench and the litigating public. Briefs began to flow in 
large numbers until you became over-burdened with them. ‘Two special sub- 
jects in which your Lordship specialised while at the Bar were the Hindu law 
of adoption and the law of Watans and Saranjams. We find that your Lord- 
ship appeared before almost all the Full Benches which were formed, while 
you were at the Bar, to decide various questions regarding the Hindu law of 
adoption. On the Bench, your Lordship always conducted yourself with dig- 
nity and courtesy. You won not only the admiration, but even affection of 
those who appeared before you, and the whisper which has been going on for 
the few days past in the Bar Room is that we are losing a pious and a God- 
fearing Judge. 

May I, on behalf of the Bar, wish your Lordship a long and happy life dur- 
ing which, I am sure, your Lordship will continue to cherish happy memories 
of your association with this High Court first as an advocate and then as a 
Judge? 


Mr. C. C. Shah, Vice-President, Incorporated Law Society, Bombay, said :— 
My Lord, 


On behalf of the Bombay Incorporated Law Society and the members of 
my profession, I am happy to associate myself with all that has fallen from 
and said by the learned Advocate General and the learned Government Pleader. 

My Lord, the members of my profession had not the opportunity of coming 
into close contact with your Lordship either as a.member of the Bar or on 
the Bench; but my own firm had two or three matters which were heard by your 
Lordship, and I can testify from my personal knowledge that we were extremely 
happy at the manner in which your Lordship, dealt with those matters. One of 
those matters, even though it was comparatively an unimportant one, went on 
before your Lordship for some days and the thoroughness and the patience with 
which your Lordship heard it, gave complete satisfaction to the parties who had’ 
occasion 'to come before your'Lordship. Your Lordship’s unfailing and uniform 
courtesy to everyone, and the unassuming and modest manner in- which your. 
Lordship treated everybody who came before your Lordship, gave every one. the. 
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satisfaction of having been fully and patiently heard and justice having been 
My Lord, parting is always sad;-but the one satisfaction which one-has is 
of work having been well done and the satisfaction of those with whom that 
work has been done. On behalf of the members of my profession, I wish your 
Lordship long and happy life in-retirement. i 


Mr. T. N. Walawalkar, President, Advocates’ Association of Western India, 
said :— i a 
My Lord, , 

On behalf of the Advocates’ Association of Western India, I wish to say a 
few words. 

. Your Lordship has given complete satisfaction to the practitioners on the 
Appellate Side. l ; 
Born in 1901, your Lordship completed the school education in Bijapur and 
then your Lordship graduated from the Deccan College. After passing your 
law examination, your Lordship practised for some years under your revered 
father, Mr. Gururao Datar. I had the privilege to know him personally. He was 
an expert in the laws of Watan tenure, Saranjam tenure and Inam tenure and 
your Lordship must have learnt, as the subsequent events showed, a great deal 
from your father. After having joined the Bar in 1933, your Lordship, in 
the beginning, had not much practice; but subsequently by sheer study of the 
Laws of adoption, Watans and Saranjams and the Civil Procedure Code and 
by always passing the time in the High Court Law Library, your Lordship was 
able to collect good practice on the Appellate Side. Your Lordship was ap- 
pointed for some time and acted as Assistant Government Pleader. There- 
after your Lordship was appointed a Judge of this Hon’ble Court. As a Judge, 
your Lordship discharged the duties of the Judge satisfactorily. The duties of ` 
a Judge, as [ understand, are to give patient hearing, to try to understand the 
case rightly and to decide it justly as far as the law allows and conscience per- 
mits. All these duties your Lordship has discharged to the entire satisfaction 

of the Appellate Side Bar. 
I wish long and happy life to your Lordship. 


Mr. Justice K. G. Datar replied :— . 

Mr. Advocate General, Mr. Government Pleader, Mr. Vice-President of the 
Incorporated Law Society, Mr. President of the Advocates Association of the 
Western India and Members of the Bar, 

I am grateful to you for the exceedingly kind and affectionate words which 
you have addressed me on this oceasion of bidding farewell to me. I am finding 
it extremely difficult:to have adequate or relevant words with which to reply 
to what has fallen from you. I know that it was your heart and your affection 
for me and not so much your intellect or reason that dictated you to make these 
generous and gracious references to my work during my brief tenure as a Judge 
of this Court. No honour could be greater to a retiring Judge than that done 
to me this afternoon. I am aware of my own infirmities, and may I say that 
I am not vain enough to think that I deserve all the good words you have said 
about me? 

When I came to Bombay about 30 years back leaving the district of Bijapur—- 
a far off place from here and no longer part of this State where I practised 
- for some time with my father to whom you, Mr. Government Pleader, and 
‘Mr. President of the Advocates’ Association of Western India, have made a 
reference so feelingly, I was full of nervousness and apprehension. But 
for the kindliness and encouragement from the senior members of the Bar, 
some of whom are happily still amidst us, I would have soon returned home like 
the prodigal son with a feeling of disappointment and frustration. There 
was a critical time when I was in two minds—to go or not to go to Bijapur 
and it was my senior friends at the Bar who advised me and prevailed upon 
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me to stay on here.- I owe a deep ‘debt of gratitude to`them all for their en- 
couragement, affection and help shown to me during my early days. `~ f 

It was during this period that I came in contact, with eminent counsel on 
both the sides—Original and Appellate. I watched their work, their. prepara- 
tion of cases, their study, their ways of, thinking:on a given problem and. their 
manners in Court. I tried to know how they were making their notes, how 
they were marshalling facts, how. they were presenting their cases in “Court. 
But the more I tried to know these attainments of the great lawyers with whom 
I came in close contact, the greater was my wonder and despair. Í was filled 
with wonder at their quick preparation and their perfect handling of several 
eases in a day;.and I was filled with despair because I could never know their 
secret of suecess in Court. But my contact with them taught me one thing— 
and that was that I should be ever industrious, studious and always prepared 
to stand up before the Court and go on with the case that I might be called- up6én 
to handle. 

If the junior section of the Bar requires help i in the same way as I was for- 
tunate enough to get from the seniors, I should think that a Judge who ‘is 
called “upon to administer justice in a Court of Law, whatever his equipment, 
training or experience, will be in greater need of such assistance from the mem- 
bers of the Bar—seniors and juniors alike. It is often said that-sound argu- 
ments beget sound decisions, that the strength—and I venture to-add the ih- 
tegrity of the Judiciary is mainly, if not wholly, due to the strength, dignity, 
integrity and independence of the Bar. It would not be relevant for me on 
this occasion to know or to state what would go to make up a welfare State 
which our Constitution devoutly seeks to establish in our country. But of one 
thing I am sure; a strong upright and an independent Bar is a sine qua non 
for the successful working of the Democracy and is essential to the welfare of 
the Judiciary. There never was a time when the position of the lawyer was 
of greater importance or responsibility than it is to-day. Momentous changes 
are taking place around us. The activities of the State have increased and 
with the increase of such activities and with the growing industrialisation of 
‘the country are coming new and newer laws in quick and unending succession. 
So many statutes are being enacted by the State and Central Legislature that 
it is difficult to keep abreast of them without the active assistance of the lawyer. 
The pattern of litigation is rapidly changing, there is no more of Watan law 
or Law of adoption, and the Judge can achieve but precious little without the 
help and the active co-operation of the Bar. In the words of Bernard Shaw, if 
the Judge is on the right path it is the Bar which helps him to stay in it and if 
he swerves from the right path, it is the Bar which leads him back to the right 
path. 

The traditions of this Court have been great; they have been brought to this 
Court- in no small measure by members of the Bar. These traditions are of 
considerable importance in the administration of justice and in maintaining 
the prestige and dignity of this Court and in retaining the confidence of the 
publie in this great institution. It must, therefore,-be the conjoint endeavour 
of the Bar and the Bench to maintain these high traditions in order that the 
dispensation of justice should be fearless; impartial and untrammelled by -ex- 
traneous considerations or influences. 

When I took my seat on the Bench in 1957, I did so with a feeling of extreme 
diffidence and prayed’ God to enable me to be worthy of the high traditions of 
this Court. I was advised by a well-wisher of mine to set before me two rules 
of conduct. The first was- patience—which is indeed: the essence of justice 
and the second was, the high obligation of courtesy and kindliness. -I do not 
know how far I was able to follow these golden rules. - If; however, I have un- 
wittingly offended any member- and if there has been any exhibition of resent- 
ment, real or affected, if any: harsh word has escaped, I crave .on ene occasion 
all the members of the Bar to forgive me for my lapses. a? it 
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Time for parting has now come. It gives me considerable pain and makes 
me sad to remove myself from the congenial and intellectual atmosphere of 
this great High Court where I have lived and worked for nearly 30 years—the 
-best part of my life. 

I take this opportunity of thanking all the Officers and their staff for the help 
which I received from them in the discharge of my judicial duties. 

Once again, I thank you all for the honour you have done me and I bid you 
one and all an affectionate farewell. I pray God to bless you all with pros- 
perity and happiness. 


eee e a a e a e ne aa aa e a 


MENS REA AND SOCIAL WELFARE OFFENCES.” 


Is guilty mind a necessary ingredient of every offence? This problem is 
worrying a number of jurists. Life is growing more and more complex with 
the ‘sick hurry and divided aims,’ of the modern times, to borrow a phrase 
from Mathew Arnold. It is bringing in more complex problems. A tendency 
to over-simplify these issues may mean missing the cheese for the chalk. 

A philosophical synthesis of mind and matter is found in the maxim ‘Actus 
non facit reum nisi mens sit rea’, i.e. the act does not constitute guilt, without 
guilty mind. The doctrine of ‘mens rea has been the corner stone of the 
English Criminal Jurisprudence for centuries. According to this cardinal 
principle a mere objective act is not culpable unless it is coupled with subjec- 
tive consciousness that a wrong act is being done. Thus an act cannot be an 
offence unless it is done deliberately and intentionally, not by accident or 
inadvertence, but so that the mind of the person who does the act. goes with it. 
Vishnu Purana also says Ha Ua RATA I ay aAA : | 

It is submitted that the mental ingredient of a crime which is crystallized in 
this common law maxim may have its grassroots in the early concept of a crime, 
viz. a violation of some divine commandment. In the history of human race 
‘religion precedes the State. Al religions including the pagan ones were ground- 
ed on moral foundations. Originally a sin was almost co-extensive with crime. 
The essence of ethics was a moral or mental process, and hence I believe that 
the positive law reflects this ethical precipitate still, in insisting on the mental 
background of an offence.: 

The next question is what is the scope of this doctrine and are there any 
limitations to its operation. At common law this doctrine is regarded as sacro- 
sanct, unless its application is dispensed with by the statutes by imposing 
eriminal liability for the mere commission of an act. The doctrine, however, 
came in for a rather caustic criticism in the leading case of The Queen v. 
ae According to Stephen, J., the phrase is unfortunate and misleading 

p. 185): 

“ ,.It naturally suggests that, apart from all particular definitions of crimes, such 
a thing exists as a ‘mens rea’, or ‘guilty mind’, which is always expressly or by implica- 
tion involved in every definition.” 
The learned Judge pointed out that firstly the mental elements of different 
erimes differ widely, e.g., in case of murder mens rea means malice aforethought, 
in the case of theft an intention to steal, in the case of rape an intention to have 
forcible connection with a woman without her consent, or in the ease of receiv- 
ing stolen goods, knowledge that the goods were stolen. Thus it appears con- 
fusing to call so many dissimilar states of mind by the omnibus label of mens 
rea. It is almost like a Babel of tongues being called by the composite name 
of Esperanto. The maxim also suggests that a laudable motive may be a good 
answer to an offence. ‘Non est reus nisi mens sit rea’, i.e. nothing is guilt with- 
out the mind showing guilt. The learned Judge concludes, 

“Although prima facie and as a general rule there must be a mind at fault before 
there can be a crime, it is not an inflexible rule, and a statute may relate to such a 
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subject-matter and may be so framed Be to make an act criminal whether there has 
been any intention to break the law.. 

In Sherras v. De Rutzen,? aoe J observed that there is a presumption 
that mens rea is an essential ingredient in every offence; but the presumption 
is liable to be displaced either by the words of the statute creating the offence, 
or by the subject-matter with which it deals and both must be considered. 

Now, there are three well-accepted categories of offences wherein mens rea 
is dispensed with: (1) cases not criminal in any real sense but are acts which in 
publie interest are prohibited under a penalty, e.g. under Revenue Acts; (2) 
public nuisance; and (8) cases criminal in form but which are a summary 
mode of enforcing a civil right, i.e. cases of quasi-criminal nature. In the case 
of Emperor v. Isak Solomon Macmull® Chagla C.J. and Gajendragadkar, J., 
held that ‘‘only a limited and exceptional class of offences can be committed 
without a guilty mind’’. Their Lordships observed: 

“The Court should always bear in mind that unless the statute, either clearly or by 
necessary implication, rules out mens rea as a constituent part of a crime, an accused 
should not be found guilty of an offence under the criminal law unless he has got a 
guilty mind.” 

Here the Bombay High Court relied on the Privy Council ruling in Shriniwas 
Mall Bæawoliya v. Emperor* It was a case of sale of salt in defiance of the con- 
trolled price fixed by the District Magistrate under the Defence of India Rules. 

In Halsbury’s Laws of England (Vol. IX, p. 10) we find a statement to the 
effect that it is generally necessary that there should be a wrongful intention 
or other blameworthy condition of the mind which can be imputed to the ac- 
cused before he can be held guilty ota an offence. The exceptions to this rule 
are set out at p. 11 thus: 

“In a limited class of offences, mens rea is not an essential element. This class con- 
sists, for the most part, of statutory offences of a minor and only quasi-criminal character 
and, in order to determine whether mens rea is an essential element of an offence, it 
is necessary to look at the object and terms of the statute.. 

The raison d’étre for this doctrine is stated by Lord Goddard in Brend v. 
Wood® in the following words :— 

“It is of the utmost importance for the protection of the liberty of the subject that 
a Court...unless a statute either clearly or by necessary implication rules out mens rea 
as a constituent part of a crime, should not find a man guilty,...unless he has a guilty 
mind.” 

The general criminal law in India is found STA Indian Penal Code, sup- 
plemented by other central or local statutes. The Penal Code incorporates in 
the definition of most of the offences the state of mind necessary to constitute 
an offence by some such expression as ‘dishonestly’ or ‘fraudulently’ or 
‘voluntarily’ or ‘having reason to believe’, etc. That is why Mayne has ob- 
served—‘‘Under the Penal Code such a maxim is wholly out of place.’’S A ques- 
tion arises, however, where no mention is made expressly in the definition of an 
offence of mens rea, whether it should be held to be an essential ingredient; 
e.g. in ss. 292(a) (b), s. 293 (obscenity) and s. 494 (bigamy). Attorney Ge- 
neral Shri Setalvad’ has opined that if the Code omits to indicate a guilty 
intent, the presumption is that, the omission must be intentional. In 
such a case it would perhaps not be possible to import the maxim in the 
offence. Gour® and Ratanlal? have expressed the same view. The Caleutta 
High Court has approved this stand in Legal Remembrancer, Bengal v. Ambika 
Charan Dalal.'‘° <A full bench of the Madras High Court in Gopal Naidu v. 
King-Emperor'' has observed in clear terms: 


2 [1885] 1 Q.B. 918. 8 Penal Law of India, 6th edn., Vol. I, 
3 (1948) 50 Bom. L.R. 190. - p. 207. x 

4 {1947}49 Bom. L.R- 888, P.o. 9 Law of Crimes, 19th edn., p. 148. 

§ (1946) 62 T.L.R. 462, at p. 463. 10 [1946] 2 Cal. 127. 

6 Criminal Law in India 4th edn., p. 9. - 11 (1922) 46 Mad. 605, F.B. 

7 Common Law in India, p. 140. 
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“The Indian Penal Code defines the offence and states also what matters will afford 
a defence...and therefore it follows that the Court is not entitled to invoke the common 
law of England in the matter at all.” 


However, we do find that Courts have invoked this doctrine in interpreting 
sections of the Indian Penal Code which prima facie do not import it. In 
C. T. Prem v. State,’ the Calcutta High Court expressed the view that with- 
out guilty knowledge liability for an offence under s. 292 (obscenity) cannot 
arise. The Kerala High Court in Kunju Ismail v. Md. Kadeja Umma'? upheld 
the defence of bona fide mistake of fact on a charge of bigamy. The accused 
‘in that case obtained legal advice and accordingly complied with the formalities 
of divoree. The Court held that her belief that she was free to marry again 
negatived mens rea. The Court relied on the English authority of Reg. v. 
Talson.'4 
On the other hand the Courts’® have refused to accept the defence of bona 
fide mistake as regards the age of a minor on a charge of kidnapping  ¢sec- 
tion 361, I.P.C.). Here the Courts have relied on the leading English case 
of Reg.v..Prince.16 Therein Denman, J.; observed that ‘he cannot be heard 
to say that he thought the girl was of an age beyond that limited by the statute.’ 
It will be seen that the Courts do apply the principle invariably where it is 
expressly embodied in the section of the Indian Penal Code; but where it is 
absent from the section in that case also some High Courts have invoked it 
by implication. As against this we have the view of eminent commentators 
and the Caleutta and Madras High Courts that it is not permissible to incor- 
porate the doctrine as the omission from the relevant section of the Penal Code 
must be intentional. Now this implied incorporation of mens rea is also not 
‘uniform in the interpretation of every section where'it is absent from the text 
of the section. It is held applicable in offences of obscenity and bigamy, but 
‘not in case of kidnapping from a lawful guardian, relying on English Common 
law decisions. l i 
Thus it is difficult as the’ matter stands to formulate a general principle 
governing the cases where mens rea applies invariably by implication. This 
difficulty is not good only for offences under the Indian Penal Code. Take. 
for example, the offence of possession of an intoxicant under s. 66 (4)(b) of 
the Bombay Prohibition Act, 1949. The wording of the relevant portion 
of the section runs thus: ‘‘Whoever in contravention of the provisions 
of this Act,... possesses...shall on conviction...’’. It does not provide 
for any mens rea for possession, and yet we find that the Court has held that 
in order to convict a person of illegal possession of liquor, it is necessary to 
prove that the accused had knowledge of his possession.17 
This difficulty is still more vital in a class of cases known as Social Welfare 
offences. These offences are of recent origin. It is well-known that India is 
committed to promote the welfare of the people by securing and protecting as 
effectively as it may, social order in which justice social, economie and political 
shall inform all the institutions of the national life (Article 38 of the Con- 
stitution). We are no more a police state whose function was only to collect 
taxes and to keep law and order in the country. We are a welfare state. The 
‘frontiers of governmental activities have widened to cover almost all the as- 
pects of citizen’s life say from cradle to the grave. The laissez faire economy 
has yielded place to a planned economy which controls production, distribution ` 
and’ consumption ‘of commodities. G. D. H. Cole says—‘‘A Welfare State is 
a society in which an assured minimum standard of living and opportunity 
becomes the possession of every citizen.” Roscoe Pound prefers to call it a 
service state, as according to him the name, a welfare state, smacks of vanity. 
Thus in a welfare state welfare of an individual has to play second fiddle to 


12 [1961] A.I.R. Cal. 177. Ker. 197. 
13 PeH A.LR. Ker. 151. 16 (1875) L.R. 2 C.0.R. 154. ' 
14 (1889) 23 Q.B.D. 168. , 17 State v. Lohana, [1953] AI.R. ‘Sau. 6. 
16 O. Kunjakunju v. State, [1959] ALR. 
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the good of the.people. It is’a sort of the greatest good of the greatest number. 
Lord Goddard’s ‘protection of the liberty of the, subject” (Brend v. Wood) 
is delimited for publie good; maid is subjected to reasonable restrictions in 
the interest of the people. ` 

The concept of punishment is expanding at present. In the bygone days & 
crime was a wrong against the State. It was the State who was the principal 
aggrieved party, except in minor private prosecutions. The classical idea of 
punishment was four-fold: Deterrent, Preventive, Retributive and Reformative. 
Now, here the function of punishment was almost ‘negative except in its reforma- 
tive aspect. However, in a welfare state punishment has to play a positive role of 
getting things done from the subjects or compelling them to abstain from doing 
something in the larger interest of society. Thus punishment is developing fast 
a fifth dimension viz. ‘as an instrument of socio-economic reform. In a demo- 
cratie ‘state the success of implementation of social and economic measures de- 
pend on the enforcement of the social welfare legislation. Thus in this context 
punishment is not only the conventional social censure, but it is a potent social 
weapon. Punishment has thus to play a constructive role in the activity of 
nation building in a welfare state. I believe this functional aspect of punish- 
ment would fit in the social-engineering theory of Jurisprudence advocated by 
Roscoe Pound. 

The social welfare legislation consists of a number of statutes e.g. the Pre- 
vention of Food Adulteration Act, 1954, the Minimum Wages Act, 1948, the 
Bombay Shops and Establishments Act, 1948, the Factories Act, 1948, the Em- 
ployees State Insurance Act, 1948, the Employees Provident Funds Act, 1952, 
the Drugs Act, 1940, the Untouchability Offences Act, 1955, the Prize Compe- 
titions Act, 1955, the Suppression of Immortal Traffic in Women and Girls Act, 
1956, the U.P. Temple Entry Act, 1956, or the latest, the Dowry Act, 1961. ` 

From this wide range of subjects of legislation it will be seen that the social 
welfare offences extend to the regulation and -eontrol of food, drugs, public 
health, untouchability, social and economic justice, ete. Crimes are no more 
limited only to economic factors, nor the crimmals are confined to ‘have-nots’. 
But there is springing up a new type of crime, viz. the ‘‘white collar crime’’, 
and a new tribe of ‘criminals’, viz. the white collared gentry. Sutherland has 
defined a white collar crime as a violation of the criminal law by a person of 
the upper socio-economic class in the course of his occupational activity.18 

It is submitted that in the social welfare offences mens rea may be dispensed 
with, unless it is expressly provided for, and the principle of strict responsibility 
is followed. In other words mens rea may not be invoked by implication as is 
done in the interpretation of ss. 292 and 494 of the Penal Code or s. 66(7)(b) of 
the Bombay Prohibition Act, 1949. In the application of the principle of 
strict liability guilty mind has no place. The objective infringement of a 
statute entails guilt without further proof of a blameworthy condition of mind, 
such as guilty intent (dolus malus) or knowledge of the wrongfulness of the 
act (scienter), or negligence (culpae). Salmond calls these as offences of ab- 
solute liability. In England strict responsibility was applied in Cundy v. Le 
Cocq'? where having regard to the object of the Licensing Act, 1872, regulat- 
ing the sale of liquor, Stephen, J., held that the sale of liquor by a publican 
to a drunken person is an absolute prohibition and hence mens rea was out of 
place. His Lordship observed that 

” “the object of this part of the Act is to prevent the sale of intoxicating liquor to 
drunken persons, and it is perfectly natural to carry that out by throwing on the pub- 
lican the responsibility. n 
In Parker v. Adler2° a person, who consigned pure milk by rail, which happen- 
ed to þe adulterated in transit by someone, was convicted for seling impure 
milk, as the obj ect of the statute was to ensure the supply of pure milk. Thus 


l 18 ‘See Fredman: Law in a Changing 19 (1884) 13 Q.B.D. 207. 
Society, p. 186, footnote 71. :20 (1899) 1 Q.B, 20. - 
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‘it is submitted that having regard to the object of the statute and the wording 
‘thereof mens rea may not be invoked by implication in case of public welfare 
offences. 

In accepting this suggestion the difficulty of the heavy sentences prescribed 
by some of the social welfare statutes like the Prevention of Food Adulteration 
Act, 1954, where a maximum sentence of 2 years is laid down under s. 16 of 
the Act, may be pointed out. In Macmull’s case?! it was commented that the 
Privy Council in Batroliya’s case expressed surprise and it is almost with a note 
of horror that it could possibly be contended that offences under the Defence of 
India Act or Rules, which are punishable with imprisonment for a period of 
threc years, could possibly fall within the limited and exceptional category of 
offences. It is respectfully submitted that much water has flown under the 
bridge since then and the time is ripe to extend the principle of strict respon- 
sibility to social welfare offences, which were few and far between in the ’climate 
of the day. Our Supreme Court has in Sarjoo Prasad v. State of U.P? held 
that no mens rea is necessary under s. 7 read with s. 16 of the Prevention of 
Food Adulteration Act, 1954, for sale of food by a servant in the shop, as it is 


not required in case of master. Shah J. has observed (p. 486) 
“The Legislature has, in the interest of public health, enacted the Act [Prevention of 


Food Adulteration Act] and has provided that all persons are prohibited from selling 
adulterated food.” 

' Here it seems the Supreme Court has conformed to the noble ideal enunciated 
“by Cordozo in the Nature of Judicial Process in the following picturesque 
words :— 

‘ “When they (judges) are called upon to say how far existing rules are to be ex- 
tended or restricted they must let the welfare of society fix the path, its direction and 
its distance.” 

It is, therefore, submitted that now a fourth substantial exception to the 
three categories of cases not attracting mens rea as listed In Macmull’s case, 
at p. 194, be added to the said list of exceptions, viz. social welfare offences, 
irrespective of the deterrency of the sentences prescribed, for herein lies the 
true departure from the traditional area of exceptions. As a safeguard, a 
statutory defence of bona fide mistake may be provided for in suitable cases in 
order to mitigate the rigour of strict liability. 

As regards the proposal that the public welfare offences may be separated 
from conventional crimes and be enforced through administrative agencies, made 
“by Friedman in ‘Law and Changing Society’ (1951, p. 200), it is submitted 
that it cannot be accepted without hazard in India under the present circum- 
stances. Rule of Law requires that justice must be dispensed by fearless, strong 
‘and independent judiciary and that is why Shri Chagla, the ex-Chief Justice 
-of Bombay, characterized the High Court as the palladium of Justice. 


“PRESUMPTION AND BURDEN OF PROOF.’* 


‘*Presumption’’ has always been a subject of great importance in civil pro- 
‘ceedings as well as criminal trials. It is a sort of deviation from two general 
rules of evidence viz. (i) Burden of proof lies on the party who asserts and 
not on the party who denies (et-incumbtt propatio quidicit, non qui negat} and 
(11) Burden of proof lies on the party who would fail if no evidence is led. 

This deviation is based on common experience and statistical notoriety of a 
particular state of things like presumption against failure of consideration of 
a document and presumption of jointness of Hindu family and so on. This 
‘deviation has two-fold aspects because rules of ‘presumption’ and rules of 
‘burden of proof’ are closely allied. In its first sense or aspect (i) it relieves 
-a party of the initial onus of introducing evidence and (ii) in its second aspect 

21 (1948) 50 Bom. L.R. 190, at p. 192. Civil Judge & Judicial Magistrate, First 
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* By R. B. Sule, B.SC., CL.B., III Join 
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it indirectly serves in establishing a prima facie case of the party in whose 
favour it operates. 

This proof arising out of presumption is rebuttable and does shift from one 
party to the other and back again as evidence gradually continues to be ad- 
duced. On this point, an interesting and guiding note is contained in a ruling 
by Tambe and Badkas JJ. in Lala Jugalkishor v. The Bombay Revenue Tri- 
bunal’ with regard to postal registration of a notice. 

It is not always easy to determine when this burden shifts, but we encounter 
real difficulty when we come to appreciate probative value of these presump- 
tions in criminal trials. In fact, presumption involves no rule as to the weight 
of evidence and, in its strict sense, it cannot be called evidence, but it does 
serve as ‘‘substitute for evidence’’. In this respect observations by Professor 
Thayer in an article in Yale Law Journal are very pertinent: 

“_..presumption may be called a substitute for evidence and even evidence in the 
sense that it counts, at the outset evidence, enough to make a prima facie case. But the 
moment this conception gives way to the perfectly distinct notion of evidence proper, 
ie. probative matter which may be basis for inference, something capable of being 
weighed in the scales of reason and compared and estimated with other matter of proba- 
tive sort, so that we get to treating the presumption of innocence or any other presump- 
tion as being evidence in this, its true 30058; then, we have wandered into region of 
shadows and phantoms.” 

Because of this aspect of presumption, we are somekdes put to test, when 
we come across statutory presumptions, acting against an accused person, iu 
spite of general presumption of innocence of accused and inspite of the salu- 
tary rule of law and prudence that in criminal trials, it is not the preponder- 
_ance of evidence but evidence removing the possibility of innocence of accused 
which is required to prove the guilt of the accused. Instances of such presump- 
tions which crimimal Courts usually come across are s. 4 of Prevention of 
Corruption Act; ss. 5 and 7 of Bombay Prevention of Gambling Act and s. 66(6) 
of the Bombay Prohibition Act. All these sections indicate that once particular 
facts giving rise to these presumptions are proved, then, it is the accused who 
must discharge that burden. 

This discharge of burden is somewhat parallel, though not exactly similar 
to, setting of an exception by an accused person, e.g., setting up of right of 
private defence of body. In former times, Courts were inclined to hold that 
the accused must plead right of private defence and must establish it by 
evidence. Gradually, however, Courts have come to favour the view that such 
defence need not be specifically pleaded and that it is sufficient if, from pro- 
secution evidence itself, such defence appears to be probable. Rules of dis- 
charge of burden of presumption would, therefore, be necessarily less rigid 
than setting up an exception by an accused person. Hence, his Lordship Beau- 
mont C.J. has lucidly remarked in a gambling case in Emperor v. Nathalal 
Vanmali? that this presumption is ‘‘still-born’’. 

We naturally humbly look to the Supreme Court for help, as a lighthouse, 
in this vast ocean of debatable subject, as to the nature and quantum of 
‘“proof’’ required by an accused person to rebut the statutory presumption. 

This important topic was about to crop up for decision in C.J. Emden v. State 
of U.P., but their Lordships of the Supreme Court had no oceasion to decide the 
‘same, because on merits explanation of the accused was rejected. The question, 
therefore, still remains to be solved whether test for proof as given jn s. 3 of the 
Evidence Act should be applied while seeing whether the accused has discharged 
the burden of presumption and whether it is less than that required at the hands 
of prosecution in proving a case against the accused. But ultimately their Lord- 
ships appear to have rejected the explanation of the accused being ‘€ not rea- 
sonably probable’’. Their. Lordships seem to favour the view as expressed in.one 


I (1958) 60 Bom. L.R. 1075, at p. 1081. 3 [1960] A.T.R. S.C. 585. 
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Privy Council case in George Gfeller v. King* cited in the above authority, that 
it is enough ‘‘proof’’ if explanation offered by accused is ‘‘reasonably probable’’. 
Applicability of this test, for ‘‘proof’’ viz. ‘‘raising reasonably probable de- 
fence,” while discharging burden of presumption,, becomes easy so far as 
. perceptible things are to be judged. But, applicability of this test ‘becomes 
“somewhat difficult when we come to appreciate apparently imperceptible things 
like the effect of a drug on human body. ' To take a concrete example, it is not 
_always easy to decide the effect of alcohol and other medicines when an accused 
attempts to discharge the burden of presumption under s. 66(0) of the Bombay 
Prohibition Act. Since medicinal preparations, containing large quantity of 
‘aleohol, dre freely available in market there is'a growing tendency in citizens 
‘to substitute them for liquor and these medicinal preparations betome handy 
to set up false defences, when those persons are'found drunk. Since, ¢éonsump- 
tion of excessive dose of such tinctures is not punishable, but at the same time 
medicinal ingredients other than alcohol in such tinctures are found to be 
extremely harmful and toxie and even fatal for human body, Courts have to 
rely mainly on evidence of experts on pharniacology and such evidence is many 
“times not made available. Perusal of Medical Jurisprudence by Dr. Mody and 
Dr. Glayster shows that even without consuming any alcohol, mere food fer- 
mentation sometimes gives concentration of 0.087 p.c. of alcohol in blood of 
‘human beings and nextly, addicts to a particular drug have marked tolerance 
to the drug without toxié effects. If that is really so, then the whole fotndation 
of presumption under s. 66(b), Bombay Prohibition Act, that ‘‘If concentra- 
tion of alcohol in blood is not less than 0.05 p.c. then it shall be presumed that 
the accused consumed illicit liquor’’ would become shaky and we shall again be 
pondering in the darkness while applying this touch stone of proof, for deciding 
whether burden is discharged. Hence it will be a great help, for lower Courts, 
if this subject-matter is taken up by higher authorities early, for giving autho- 
ritative opinion on this important topic. i 


GLEANINGS. 


Spouses’ LIABLITY In TORT 


In March, 1959, the Law Reform Committee were invited to consider whether 
any alteration, and if so what, was necessary in the law relating to the liability 
in tort of one spouse to the other. A short survey of the law in question may 
be useful for the better understanding of their Report (Cmnd. 1268). 

The common law rule, probably based on the fiction of the unity of -husband 
and wife in law, was that neither spouse could sue the other in tort. This 

‘ fiction was an outcrop of the fact that on marriage all a wife’s property passed 
in law to her husband. This harsh rule, with its consequent hardships, drew 
forth in 1869 John Stuart Mills’ Essay on the Subjection of Women about which 
the social conscience was already disturbed. . After some legislation in 1870 the 
Married Women’s Property Act was passed in 1882, s. 12 of which enacted that 
“every woman married before this Act or after, shall have in her.own name 
against all persons whomsoever including her husband, the same civil remedies 
for the protection and security of her separate property as if the same. belonged 
to her as a feme sole, but except as aforesaid no husband or wife shall he en- 
titled to sue the other in tort’’. By s. 17 questions between husband and wife 
-as to propetty could be decided in a summary way either in the High or County 
Court. In the words of Lord Sumner, the Act was a Married Women’s Pro- 
perty Act not a Married Man’s Relief Act, for a husband had -no right. similar 
to that of a wife.under s. 12. He added that the Act of 1882 was ‘‘jllogical 
as reforms often are’’ (Edwards v. Porter [1925] A.C. 1). ae Ser 
But the Act, though helpful’to women of property, did little or indeed nothing 
4 [1943] A.T.R. P.C. 211. > > COCER r, 
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to mitigate the rigour of the common law, for its limitations precluded a wife 
from.-suing her husband for personal “injuries however gross they might have 
been. Mrs. Tinkley, for instancé, sued her husband for false imprisonment and’ 
malicious prosecution. His unwarranted action against her for theft lost her- 
her domestic situation. A jury found for her and assessed damages at £ 75. 
The Judge, however, was of the opinion that an action for putting the law in 
force maliciously could not be regarded as an action for the security of separate 
property and he directed judgment for the husband. Mrs. Tinkley’s appeal 
was dismissed. ‘‘The ease is too clear for argument. Section 12 of the Act 
is the short answer” (Tinkley v. Tinkley (1909) 25 T.L.R 264, per Lord Alver- 
stone, C.J.). l i 

Nor was Mrs. Ralston any more fortunate. Twenty-six years after parting 
from her husband and setting up on her own in business, she found near his 
home in Anglesey a tombstone engraved, ‘‘In loving memory of Jennie the dearly 
beloved wife of W. R. Crawshay Ralston’’ which was her husband’s name. 
She thereupon started an action claiming among other things damages for libel. 
Macnaghten, J., found that the tombstone was capable of a defamatory meaning 
but dismissed the case on the ground that such an action was not maintainable 
having regard to s. 12 of the Act (Ralston v. Ralston [1980] 2 K.B. 238). 

The injustices to a husband under the common law rule were even more 
glaring. A man living with his wife was and is liable to pay income tax on 
her income as well as on his own, even if she refuses to contribute a penny 
piece towards the household expenses. He is liable for any tort committed by 
her (even pre-nuptial) be it negligence, slander, trespass or assault so long as 
it is not connected with a contract. He cannot apply with success to the Court 
for an injunction to prevent her committing a tort (Webster v. Webster 
[1916]) 1 K.B 714), and on a dispute with regard to title to property his only 
remedy is under s. 17 of the Act of 1882. As an almost gratuitous insult, a 
husband is liable for ‘‘necessaries’’ for the wife from whom he is separated, a 
term which may inelude flowers or the costs of an unsuccessful divorce suit 
which she has instituted against him. 

In 1930 MacCardie, J., brought this matter into prominence by his judg- 
ment in the case of Gottliffe v. Edelston ([1930] 2 K.B. 878). Mr. Edelston 
was driving his fiancee Miss Gottliffe in his car which was involved in an accident 
as the result of which she lost an eye. She sued him for damages, but at the 
hearing of the case she had married him and the real though shadow defendant 
behind Mr. Edelston was his insurance company. The learned Judge found 
that the claim of the plaintiff was barred by the prohibitory words in s. 12 of 
the Act: ‘‘I have considered with care the intricate provisions of the Married 
Women’s Property Act 1882...I find nothing but obseurities and incon- 
sistency...privileges given to a wife which are denied to a husband, and I. 
find that upon the husband there falls one injustice after another”. 

Four years later in 1934 the Law Reform Revision Committee was appointed 
and one of its narrow terms of reference was to consider the liability of the 
husband for the torts of his wife. The Fourth Interim Report (Cmd. 4770) sug- 
gested that a husband shall no longer be liable for his wife’s torts committed by 
her during marriage or before: that s. 12 of the Act of 1882 be amended to omit 
the words ‘‘separate’’ in regard to the wife’s property and that the same right be 
given to husband as to the wife under s. 12, as amended. There was the 
further almost pathetic suggestion by an all-male Committee that the proviso 
to r. 16 under the Income Tax Act, 1918, should be repealed whereby the profits 
of a married woman living with her husband are deémed to be his profits and are 
assessed and charged in his name. No recommendation was, however, made on 
the ominous words ‘‘except as aforesaid no husband or wife shall be entitled to 
sue one another in tort’’ which really were the crux of the situation. So it is 
doubtful whether the Married Womar. (and Tortfeasors) Act, 1935, of which 
Scott. L.J., in Barber v. Pigden ([1937] 1 All E.R. 115) said that ‘‘its dominant 
intention was clear beyond all doubt to effect a drastic reform of our law in a 
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‘branch where there has been too much legal friction’, did in fact reach its goal. 
For though the Act of 1935 implemented the suggestion of the Committee as 
to the elimination of the word ‘‘separate’’, and enacted that “‘property “which 
before the passing of this Act was separate property of a married woman... 
shall belong to her in all respects as if she were feme sole’’, this concession was 
made ‘‘subject as respects actions in tort between husband and wife te the 
provisions of s. 12 of the Married Women’s Property Act 1882”. The other 
suggestions of the Committee were disregarded and most of the anomalies and 
. injustices which McCardie, J., bad -castigated were left. In the light of later 
decisions it certainly could not be maintained that the Act of 1935 had made a 
elean sweep of the ‘‘unity’’ fiction. In the case of Baylis v. Blackwell ([1952] 
1 All E.R. 74) the facts were similar to those in Gottliffe v. Edelston (supra). 
In his judgment MacNair, J., said: ‘‘It may be anomalous in these days of 
equality that the wife should be able to sue the husband for ante-nuptial torts 
while the husband should not enjoy corresponding rights. This anomaly, if 
anomaly it be, is in my judgment so firmly engrafted in our law that it can 
only rightly be removed by legislation.’’ 

But however hard the. doctrine of legal unity pressed on spouses it sometimes 
pressed even more hard on third parties. In the case of Chant v. Read ({1939} 
2 All E.R. 286) C. was liable partly with R. for the death in a road accident 
of R.’s wife. But C., when sued by the wife’s personal representative (in this 
ease her husband) was unable to recover any contribution from the husband 
‘because Hallett, J., found that loss of expectation of life was not property within 
the meaning of s. 12 of the Act of 1882 and that, therefore, no action would Jie 
by the wife against the husband to recover from him damages for such loss. 
Drinkwater v. Kimber ([1951] 2 All E.R. 701) was perhaps an even more 
extreme case. A husband and wife sued for damages for personal injury to 
the wife, which she had sustained in a car accident. The defendant admitted 
negligence and counterclaimed for contribution in respect of contributory negli- 
gence, which was also admitted. In his judgment, Devlin, J. (as he then was) 
said: ‘‘It seems to me that in this branch of the law husbands and wives can 
both have their cake and eat it. If a third party injures the wife even though 
the husband is partly to blame the wife may recover the whole of her damages. 
without the husband being made to contribute. This latter result follows logi- 
eally if a little unexpectedly. from the general rule that husband and wife may 
not sue one another in tort which is.an established principle of our law”. 

On this aspect of the law the Law Reform Committee presented on January 
19, 1961, their Report. They state in paras; 3 and 4 as might have been expected, 
that. this branch of the law appears to them to be both anomalous and unjust, 
to husbands, to wives and to third parties, a conclusion which has been con- 
firmed by. all the memoranda submitted to the Committee, and they adduce àn 
further confirmation the reference, on p. 82 of Salmon on Tort (12th edn.) 
to the “‘obsolete fiction which is supposed to prohibit) actions in tort between 
husband and wife and the lack of logic and justice in denying to the husband 
the privileges granted to the wife”. In para. 6 the Committee find that in 
the conditions now prevailing there is no good reason for distinguising in this 
way between husband and wife, and it is upon this basis that the Report is 
founded. The Committee then discuss the possibility of adopting either of 
two, clear cut solutions: either to permit no action for.tort at all between hus- 
band.and wife, or to allow complete freedom of legal action. None of the sub- 
mitted memoranda, approved of the first course, nor did it appeal to the Com- 
mittee. But the Committee also rejected the suggestion- of complete freedom. 
of action in tort as a matter of general social policy, for if either snouse were 
able to bring an action for tort against the other in respect of injuries of a: 
pérsonal nature this might be conducive to. a deterioration generally in the 
marriage relationship. The Committee recommend that the Court should be 
given power to stay an action by either.spouse, during cohabitation, in a’ suit- 
able çase. Perhaps the highlight ‘of the Report-is to-be found in the recom: 
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mendation that s. 12 of the Act of 1882 should be repealed (except in relation. 
to criminal proceedings) and that in the case of torts other than those affecting 
the title to or possession of property husband and wife should be able to sue 
each other as if unmarried, subject to a power vested in the Court to stay frivo- 
lous actions. The repeal of s. 12 should be without prejudice to any right 
which a deserted wife may have to stay in the matrimonial home. If this re- 
commendation is implemented, one of its most far-reaching results will be that 
third party motor insurance policies will cover the spouse of the driver unless 
specially exempted. The Committee have not dealt with a deserted wife’s 
right to stay on in the matrimonial home, not because’ this matter has escaped 
their attention but because it did not fall within their terms of reference. 

It is to be hoped that legislation, already overdue, will shortly implement 
this Report.—L.J. 





Fon rer erro Me eed 


EsTOPPEL In RELATION To Vom MARRIAGES 

MARRIAGES in respect of which a decree of nullity may be granted are either 
void or voidable. A void marriage, e.g. by reason of bigamy, unsoundness of 
mind at the time of marriage, consanguinity or non-age, is regarded as one that 
has never taken place. Lord Greene, M.R., in De Reneville v. De Reneville 
( (1948) I All E.R. 56) put it as follows: ‘‘A void marriage is one that will be 
regarded by every court in any case in which the existence of the marriage Is - 
in issue as never having taken place and can be so treated by both parties 
to it without the necessity of any decree annulling it; a voidable marriage is one 
that will be regarded by every court as a valid subsisting marriage until a 
decree annulling it has been pronounced by a court of competent jurisdiction.’’ 

The distinction is clearly an important one affecting the status of the parties 
and their children and, in view of the recent decisions, first’ of the Divisional 
Court in Bullock v. Bullock ( (1960) 2 All E.R. 307) and now of Phillimore, 
J., in Hayward v. Hayward ((1961) 1 All E.R. 236), it must be examined in 
relation to estoppel by conduct of either or both parties. 

In Bullock’s. case, though the point did not arise for decision, it was the 
plainly expressed view both of the President and of Collingwood, J., that a 
party may be estopped by previous conduct from seeking a decree of nullity in 
respect of a bigamous marriage. A party may, for example, have been granted 
maintenance in respect of it and so be estopped from assenting its being void. 

The question of estoppel in divorce proceedings has often been considered 
and described as ‘‘binding the parties but not the court.” 

In Thompson v. Thompson ( (1957) 1 All E.R. 161) Denning, L.J. (as he 
then was), discussed: the matter at length, repeating that the divoree court 

“is bound by no estoppels.’’ The court could re-open, he pointed out, and it 
was often its duty to re-open; a matter which a party was barred from doing. 

Cases where estoppel was raised in connection with void marriages fall into 
two classes. 

In the ecclesiastical courts. where estoppel by conduct was raised it never 
succeeded in relation to void marriages. A marriage void ab initio could never 
be validated by conduct. Thus in Allen v. Wood (1834, 1 Bing. N.C. 8) rents 
devised to a female during widowhood did not pass over to the remainderman 
on her cohabiting with one who, under an illegal marriage, held himself out 
as her husband. The party thus holding himself out was not by so doing 
estopped from showing the invalidity of the marriage. 

In Turner v. Meyers (1808, 1 Hag. Con. 414) it was stated that, in the case 
of a marriage void by reason of unsoundness of mind at the time of the cere- 
mony, a party was not estopped from revealing such unsoundness when he later 
recovered his senses. 

In ‘Miles v. Chilton (1849, 1 Rob. Eccl. 684) the court observed: ‘I. never 
before remember to have heard it suggested that either. party was in conse- 
quence’ of any such false averment barred from instituting a suit of nullity, . 
though I do recollect’ that the court has, in some instances, expressed its in- 
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dignation at such a suit being instituted.” The headnote to the case reads: 
‘ Allegation on behalf of a woman responsive to a libel of nullity of marriage 
by reason of bigamy pleading deception, fraud and cognizance by the man of 
the existence of the husband of the first marriage at the date of the second 
marriage, rejected—Misconduct however gross, of a party proceeding by reason 
of bigamy is no bar to a sentence of nullity.” 

A marriage within the prohibited degrees of relationship was also described 
as ‘‘absolutely void ab initio’? by the court in Brook v. Brook (1861, 4 L.T. 
Rep. 93; 9 H.L. Cas. 193). 

Following Miles v. Chilton (sup.), Andrews v. Ross (1888, 59 L.T. Rep. 
900; 14 P.D. 15), declared void a marriage with a deceased’s wife’s sister, 
although it was shown that both parties at the time of the celebration of the 
marriage were aware of the impediment. Butt, J., said in regard to estoppel: 
‘The ecclesiastical courts have applied a different rule and the principles pre- 
vailing in regard to marriage differ from those prevailing in all other contracts 
known to the law.’’ 

In Grant v. Gianetti (108 L. T. Rep. 1087; (1913) P. 137) long delay was 
held to be no bar to a decree of nullity on the ground of the marriag 
being void. 

It would follow from this line of cases that, whatever place estoppel may- 
have in other branches of the law, it is disregarded in the divorce courts as it 
might otherwise override the law. This has at no time been allowed.—JL. T. 


REVIEWS. 


In Search of Criminology. By Leon Rapzrinowicz. Lonpon: Heinemann Edu- 
cational Book Ltd., 15-16, Green Street, Mayfair. 1961. Demi 8vo. Pages 254. 
Price 25s. 

THIs is a survey of criminology on international scale. Even in advanced 
countries there is very little scientific study of crime. The author has spent a 
good deal of time im studying the subject carefully and he has expressed 
his views in very clear and forcible terms. Those who are interested in the 
various ramifications of criminology will find this valuable production of great 
utility. It is a scientific study of a technical but a most important topic of law. 
We have nothing but praise for the great insight in the study of criminology 
which the learned author has shown. 


PE a I - en 


General Principles of Indian Law. By Rustrom S. Davar, Barrister-at-Law 
and KuorsHep D. P. MADON, LL.B., Apvocate (O.8.). Fourth edition. Bom- 
BAY: Progressive Corporation Private Ltd., 51, Mahatma Gandhi Road, Fort. 
1961. Demi 8 vo. Pages xx -+- 307. Price Rs. 10.80.. 

WE welcome the fourth edition of this book which is highly useful to the 
students appearing for professional Company Secretarial examinations. It has 
been specially written for law students and students of commerce. There is 
no other Indian book covering the general principles of Indian law. To guide 
students there is an appendix where examination questions are given. We are 
confident that students appearing for commercial examinations will find this 
book extremely useful. 


Introduction to the study of the Law of the Constitution. By A. V. Dicey, K.O., 
Hon..p.c.u. Lonpon: Macmillan & Co., Ltd. Tenth edition. 1961. Demi 8 vo. 
Pages exevili + 585. Price 21s. 

THIs is a very important book to the students of Constitutional law. The name 
of the famous author rings into the ear of every student of Constitutional law. 
The object of the eminent author was to provide students with a manual of 
leading principles of the Constitutional Law of England. There is no better 
book for those who want to master the principles of English Constitutional law. ° 
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CONSUMING AN INTOXICANT.* 


Section 66(b) of the Bombay- Prohibition Act provides that whoever in 
contravention of the provisions: of the Act; or any rule, regulation or order 
made, or of any licence, pass’ or authorization issued ther eunder, consumes, 
uses, possesses or transports any intoxicant shall on conviction be punished 
for the first ‘offence, with imprisonment for aterm which may extend ‘to six 
months and ‘with fine which may extend to one thousand rupees. Formerly 
ihe view was that all thatthe prosecution had to prove for bringing home a 
charge under s. 66(0) to ‘an accused person’ was- that he had drunk liquor 
in contravention of a permit, pass, licence or authorisation, and once that burden 
was discharged by the prosecution, i.e. once it was proved by the prosecution that 
a person had drunk or consumed liquor without a permit, it was for that person ` 
to show that the liquor drunk by him was not prohibited liquor, but was alcohol 
or liquor which he was permitted by law to take e.g. medicated alcohol. It was 
also the view that the prosecution was not to discharge the burden of the 
accused and if in answer to a charge of ‘drinking liquor without a permit the 
accused suggested that the liquor which was drunk by him was not liquor in a 
prohibited form or was alcohol in’a medicated form, he must show it, and that 
the prosecution could not possibly prove that no form of medicated alcoho! 
was taken by the accused. In Rangrao nae v. State’ ‘the facts shortly stated 
were as follows: 

* The accused Rangrao and Bhagwan were residents of tis village Rahimatpur 
in Satara District and the accused Yeshwant was a resident of Tukaichiwadi, 
also a village in the same District. The Sub-Inspector of Police, ‘Koregoan, 
received information that these three accused persons were consuming liquor. 
He took panchas with himself and proceeded to Rahimatpur on November 2, 
1950, for making a search of the house of: the accused. When he.went up to 
the house of the accused Rangrao, he was met at the doorway by the accused’s 
wife. He asked her to call accused Nos. 1 and 2. -She immediately went in 
and gave information to the accused that the police had come. Without waiting 
for her to return to the doorway, the Sub-Inspector made his way along with the . 
panchas into the house and found Rangrao, Bhagwan and Yeshwant sitting to- 
gether with two cups and a big bottle before them. Seeing the Police and the 
panchas, Bhagwan accused No. 2 concealed the bottle in his ‘dhoti’. There was 
a scuffle between accused No. 1 on the one hand and the police on the other hand 
to get the bottle. Possession of the bottle was taken by the police from accused 
No. 2 in the presence of panchas and a search of the house was also made and 
a tin and empty bottle were recovered as a result of it. The three accused 
persons were sent to the -Rahimatpur Dispensary for examination and the 
medical officer examined: them, and from the symptoms exhibited by the accused, 
he came to-the conclusion that they had taken alcohol in some form. The big 
bottle was sent to the Excise Inspector and his certificate is to the effect that 
there was country liquor therein. After, the usual investigation was over the 
prosecution was launched against the accused, and the learned trial Magistrate 
convicted all. the three accused for an offence under s. 66(b) of the Bombay 


* By Ram Keshav Ranade,. District and , 1 (1951) 54 Bom. L.R. 326. 
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Prohibition Act for having consumed liquor and sentenced them to suffer 15 
days rigorous imprisonment each and to pay a fine of Rs. 150 or in default to 
suffer further rigorous imprisonment for two months. The accused appealed 
to the Sessions Court and the learned Sessions Judge reversed the Judgment 
of the trial Magistrate and ordered the accused to be acquitted. It was 
held by the learned Sessions Judge that there was no direct evidence that the 
accused had consumed liquor, that it was not sufficient for the prosecution to 
prove that the accused had consumed liquor and that the prosecution must 
further prove that the liquor consumed was prohibited liquor, i.e. liquor which 
the law did not permit one to drink. It was also held by the learned Sessions 
Judge that it was not for the accused to prove that the liquor consumed by 
them, assuming that it was found that the liquor was consumed by them, was 
not prohibited liquor and that since the proseeution had failed to prove that 
the accused had consumed liquor which was prohibited liquor the accused 
must be acquitted. This view, however, was not accepted by the High Court 
and it was held that it was sufficient for the prosecution to lead evidence to 
show that alcohol was taken by the accused, and if it was the case of the accused 
that it was taken in a medicated form, it was upto them to prove that factor. 
According to the ‘Bombay High Court, all that the prosecution was to prove 
for bringing home a charge under s. 66(b) to an accused person was that he 
had drunk liquor in contravention of a permit, pass, licence or authorization, and 
once it was proved by the prosecution that a person had drunk or consumed 
liquor without permit it was for that person to show that the liquor drunk by 
him was not prohibited liquor but was liquor or aleohol which he was permit- 
ted by law to take. 

The aforesaid position is now changed. In State of Bombay v. F. N. Bal- 
sara, it is held that the following provisions of the Bombay Prohibition 
Act are invalid :— 

(1) Clause (e) of s. 12, so far as it affects the possession of liquid medicinal and 
toilet preparations containing alcohol. 

(2) Clause (d) œ s. 12, so far as it affects the selling or buying of such medi- 
cinal and toilet preparations containing alcohol. 

(3) Clause (b) of s. 13, so far as it affects the consumption or use of such medicinal 
and toilet preparations containing alcohol. 

(4)-Clause (a) of s. 23, so far as it prohibits the commendation of any intoxicant or 
hemp. 

(5) Clause (b) of s. 23 in entirety. 

(6) Clause (a) of sub-s. (1) of s. 24, so far as it prohibits commendation of any 
intoxicant or hemp; 

(7) Sub-section (1) of s. 136, in its entirety. 

(8) Clauses (b), (c), (e) and (f) of sub-s. (2) of s. 136, in their entirety. 

The effect of the declaration in Balsara’s case that cl. (b) of s. 13 of the 
Bombay Prohibition Act is void under art. 13(/) of the Constitution in so far 
as it affects consumption or use of liquid medicinal or toilet preparations 
containing alcohol is to render part of s. 138(b) of the Bombay Prohibition Act 
inoperative, ineffective and ineffectual and thus unenforceable. The part of 
the section which has been declared void has no legal force so far as citizens 
are concerned and it cannot be regarded as valid law for determining the rights 
of citizens. In other words, the ambit of the section stands narrowed down so 
far as its enforceability against citizens is concerned and no notice can be taken 
of the part of the section struck down in the prosecution for contravention of 
the provisions of that section with the consequence that in prosecutions against 
citizens of India under s. 13(6) the offence of contravention of the section can 
only be proved if it is established that they have used or consumed liquor or 
an intoxicant which is prohibited by that part of the section which has been 
declared valid and enforceable and without reference to its unenforceable part. 
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_ In a criminal case unless the prosecution proves a contravention of a provi- 
-sion that is legally enforceable and valid, it cannot succeed. No onus is cast 
on the accused to prove that his case falls under that part of the section which 
has been held unenforceable. The bare circumstance that a citizen accused of 
an offence under s. 66(b) is smelling of alcohol is compatible both with his in- 
nocence as well as his guilt. It is a neutral circumstance, the smell of alcohol 
may be due to the fact that the accused had contravened the enforceable part 
of s. 13(6) of the Prohibition Act. It may well be due also to the fact that he 
had taken alcohol which fell under the unenforceable and inoperative part of 
the section. That being so, it is the duty of the prosecution to prove that 
the alcohol of which he was smelling was such that it came within the 
eategory of prohibited aleohols and the onus was not discharged or shifted 
by merely proving a smell of aleohol. The onus thus cast on the prose- 
cution may be light or heavy according to the circumstances of each case. 
The intensity of the smell itself may be such that it may negative its being of 
a permissible variety. It is open to the accused to prove in defence that what 
he consumed was not prohibited alcohol but failure of the defence to prove it 
cannot lead to his conviction unless it is established to the satisfaction of the 
Judge by the prosecution that the case comes within the enforceable part of 
s. 18(b), contravention of which alone, is made an offence under the provisions 
of s. 66 of the Bombay Prohibition Act (vide Behram Pesikaka v. State of 
Bombay?). 

In view of the aforesaid legal position, ‘it was very difficult for the prosecu- 
tion to prove the offence of consuming liquor punishable under s. 66(6) of the 
Bombay Prohibition Act. Formerly the prosecution was content by examining 
the medical officer who came to the conclusion by smelling of aleohol, but the 
view of the Supreme Court was that the bare circumstance that a citizen accus- 
ed of an offence under s. 66(b) was smelling of alcohol was compatible both 
with his innocence as well as with his guilt. According to the Supreme Court it 
is the duty of the prosecution to prove that the alcohol of which the accused 
was smelling was such that it came within the category of prohibited alcohols 
and the onus was not discharged or shifted by merely proving a smell of aleo- 
hol. To get over the difficulty sub-ss. (2) and' (3) of s. 66 of the Bombay Pro- 
hibition Act have been added in 1959, those two sub-sections being as follows: 

“(2) Subject to the provision of sub-section (3), where in any trial of an offence 
under clause (b) of sub-section (1) for the consumption of an intoxicant, it is alleged 
that the accused person consumed liquor, and it is proved that the concentration of 
alcohol in the blood of the accused person is not less than 0.05 per cent., then the burden 
of proving that the liquor consumed was a medicinal or toilet preparation, or an anti- 
septic preparation or solution, or a flavouring extract of essence or syrup, containing 
alcohol, the consumption of which is not in contravention of the Act or any rules, re- 
gulations or orders made thereunder, shall be upon the accused persons, and the Sour 
shall in the absence of such proof presume the contrary. 

(3) The provisions of sub-section (2) shall not apply to the consumption of any 
liquor— 

(a) by in-door patients during the period they are being treated in any hospital, 
convalescent home, nursing home, or dispensary, maintained or supported by Government 
or a local authority or by charity, or 

(b) bv sch other persons, in such other institutions, or in such circumstances, as 
may be prescribed.” 

After the aforesaid amendment the prosecution produces a report of the 
chemical analyser and in the report of the chemical analyser we get his 
opinion. If according to the opinion of the chemical analyser the concen- 
tration of aleohol in the blood of the accused person is not less than 0.05 per 
cent., then the,Court shifts the burden of proof and it is for the accused to show 
that the liquor consumed was a medicinal or toilet preparation. After the afore- 
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said amendment the accused persons are convicted on. the basis of the opinion 
of the chemical analyser found in the report without examining the chemical 
analyser and the question that now arises for consideration 1s whether merely the 
opinion of the chemical analyser is sufficient to prove the guilt of the accused. 


It is an elementary principle of law that evidence which cannot be tested 
must be rejected. There are two methods of testing evidence and ensuring 
that truth comes out in evidence. The first is by administration of oath and 
the other is by cross-examination. Unless the evidence is given on oath and is 
tested by cross-examination, it is not legally admissible against the party affect- 
ed. The administration of oath is designed 'to securé truthfulness in evidence 
by providing not only moral sanction but also sanction of perjury. Cross-exa- 
mination .on the other hand extracts truth and exposes falsehood much against 
the will of the person examined. The exercise of the right of cross-examination 
has always been regarded as one of the most efficacious tests whieh the law has 
devised for discovery of truth. So important is this right that the law declares 
that no evidence affecting a party is admissible against that party unless the 
latter has had an opportunity of testing its truthfulness by cross-examination. 
These are the two most important safeguards against false testimony and un- 
less evidence is given on oath and is tested by cross-examination, it is not 
‘legally admissible against the party affected. This fundamental principle runs 
like a golden thread through the entire fabric of the law of evidence. Section 
510 of the Code of Criminal Procedure, as it originally stood prior to its amend- 
ment by Act XX VI of 1955, however, made a departure inasmuch as it pro- 
vided that: 

“Any document purporting to be a report under the hand of any Chemical Examiner 
or Assistant Chemical Examiner to Government, upon any matter or thing duly sub- 
mitted to him for examination or analysis and report in the course of any proceeding 
under this Code, may be used as evidence in any inquiry, trial or other proceeding 
under this Code”. 

. -In Happu v. Emperor+ it is observed at page 840 that whatever may be said 
of the wisdom of this enactment, still it is contrary to the accumulated legal 
experience of centuries. In that case it is held that the rule that the evidence 
of one party should not be received as evidence against another party 
without the latter having an opportunity of testing its truthfulness by 
eross-examination applies more forcibly to a erimimal case, that no person, 
therefore, ought to be put in peril of capital or any punishment on a 
written report of a chemical analyser not given on oath and untested by eross- 
examination, and that to accept such a report whatever it may contain as 
proof is an impossible proposition of law. Under the aforesaid enactment use 
of the report of the chemical examiner was not obligatory. The word ‘may’ 
confers on the Court a discretion to admit the report in evidence and where the 
‘report is found to be inadequate it may not be admitted unless a full report 
is supplied or the examiner is examined. The intention of the aforesaid enact- 
ment is that the report should have the same value as that of sworn testimony 
but it is always open to the Court to call the chemical examiner when it is 
deemed necessary in the interest of justice. The discretion was left to the Court 
if it thought fit to summon and examine the chemical examiner as to the subject 
matter of the.report, but there was no obligation on the Court to do so and the 
accused was not entitled to have the chemical analyser summoned as a witness 
so, that he can be cross-examined. The Court could receive the report in evi- 
dence without insisting on proof of the report by examining the chemical ana- 
lyser. The result was that though the evidence furnished by the report was 
not on oath and the accused had no opportunity of testing the correctness of 
the report by cross-examination, yet it was admissible in evidence against the 
accused and the conviction of the accused could be based upon it. This was the 
extraordinary position which was contrary to the fundamental basie principle 
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of ‘judicial procedure. The original s. 510 was made sub-s. (J) of s. 510 and 
a new sub-s. (2) is now added in the following terms: 

“510(2). The Court may, if it thinks fit, and shall, on. the application of the prose- 
cution or the accused, summon and examine any such person as to the subject-matter 
of his report”. 

The result is that by sub-s. (2) a right i is conferred both on the prosecution 
as well as on the accused to have the chemical examiner summoned and examin- 
ed as a witness. Prior to the amendment the Court had a discretion whether 
or not to summon and examine the chemical’ examiner as to the subject-matter 
of the report, but now, after the amendment, the Court is bound, on the applica- 
tion of the prosecution or that of the accused, to summon and examine the 
chemical examiner as a witness. The accused has a right under this sub-section 
to ask the Court to summon the chemical examiner as a witness and the Court 
is bound if the accused so applies to call the chemical examiner and examine 
him as to the subject-matter of the report so that the accused can cross-examine, 
him. 

It is, however,.to be noted that the weight to be attached to the report of the 
chemical examiner must depend to a considerable extent on the reasons which 
the chemical examiner gives for the conclusion which he has arrived at. Our 
experience betokens that the reports of the chemical analyser merely refer to 
the opinion and no reasons and no data are given therein. Reports are pro- 
duced and they contain nothing beyond the bare opinion of the chemical exa- 
miner. Neither the factual data on the basis of which the opinion was arrived 
at by the chemical examiner is mentioned in the report nor does’ the report 
disclose the ground or reasons which induced the chemical examiner to form 
the opinion. Such report has little or no value since it is not supported by any 
reasons or factual data and consequently no weight can be attached to such a 
report. It is not enough for the chemical examiner merely to state his opinion 
as to what was the concentration of aleohol in the sample of the blood analysed 
by him. The report must show the test or experiment performed by the chemi-' 
eal examiner, the factual data revealed by, such tests or experiments and the 
reasons leading to the formation of the opinion from such factual data. In the 
absence of such tests, experiments or reasons the report has no value as a: 
piece of evidence. © This legal proposition emerges clearly and unmistakably if 
one bears in mind the true nature of the evidence furnished by the report. 


Sections 45 to 51 of the Evidence Act enumerate the cases wherein expert 
evidence is allowed to be admitted. It must be borne in mind that the opinion 
of the chemical examiner is merely a piece of evidence on the point regarding 
concentration of alcohol in the blood of the accused and it is the Court and 
the Court alone which is to form its opinion on the entire evidence as to whe- 
ther the concentration of alcohol in the blood of the accused was not less than 
0.05 per cent. For arriving on that opinion for a Court the report of the 
chemical examiner must disclose the factual data on which the opinion is based 
and the reasons in support of that opinion. It is well-established that opinion 
is no evidence unless reasons in support of the opinion are given, for it is then 
only that the Court can scrutinize the reasons and decide for itself as to what 
weight should be attached to the opinion. The opinion of an expert may be 
relevant but would earry little weight with a Court unless it is supported bv a 
clear statement: by what he noticed and on what he based his opinion. The 
expert, therefore, should, if he expects his opinion to be accepted, put before 
the Court all the materials which induced him to come to his conclusion so that 
the Conrt, although not an expert, may:form its own judgment on those mate. 
rials. The opinion, of the chemical examiner stands on the same footing as any 
other piece of evidence and it is difficult to see how any’ reliance can he placed 
on the opinion unless it is supported by.: good reasons founded on facts which 
warrant the opinion. l 
In a majority of cases—in almost 99 per cent. of cases—only the bare opinion 
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of the chemical examiner is produced and the report of the chemical examiner 
does not refer to the tests or experiments performed by him, nor does it refer, 
to the factual data revealed by such tests or experiments. It also does not refer 
to the reasons leading to the formation of the opinion from such factual data. 
In such circumstances such report of the chemical examiner would have no 
value as a piece of evidence. In the absence of sufficient report of the chemical 
examiner with all the reasons and factual data, the prosecution cannot rely 
on the presumption under s. 66(2) of the Bombay Prohibition Act, and with- 
out the aid of the presumption the prosecution must obviously fail. 

In Suleman v. State of Gujarat, the accused was tried by Judicial Magis- 
tra e, First Class, for the offence of consuming liquor under s. 66(6) of the 
Bombay Prohibition Act. A sample of the blood of the accused was taken by the 
police and submitted to the chemical examiner for determining the concentration 
of alcohol in the blood. It was not known on what precise data the chemical 
examiner tested the sample of the blood, but a report was submitted by the che- 
mical examiner to the police stating the opinion that the concentration of the 
alcohol in the sample of the blood was 0.191 per cent. The factual data on the 
basis of which the opinion was arrived at by the chemical examiner was not 
mentioned in the report nor did the report contain any grounds or reasons which 
had induced the chemical examiner to form the opinion. At the trial the prose- 
cution tendered the report as evidence under s. 510 of the Criminal Procedure 
Code. The learned Magistrate did not think it necessary to summon and exa- 
mine the chemical examiner as to the subject-matter of the report and received 
the report in evidence. The accused also did not apply to the learned Magis- 
trate to summon and examine the chemical examiner as to the subject-matter 
of the report. Relying on the report the prosecution contended that it was 
proved that the concentration of alcohol in the blood of the accused was 0.191 
per cent. and that having regard to s. 66(2) of the Act, the burden of proving 
that the liquor consumed was a medicinal or a toilet preparation or an antiseptic 
solution or a flavouring extract, essence or syrup containing alcohol the con- 
sumption of which was not in contravention of the Act or any Rules, Regula- 
tions or Orders made thereunder was upon the accused and that since the 
accused had failed to discharge such burden, the learned Magistrate was bound 
to presume that the accused had consumed liquor in contravention of the pro- 
visions of the Act. The learned Magistrate accepted this contention and 
held on the basis of the report that it was proved by the prosecution that the 
concentration of alcohol in the blood of the accused was 0.191 per cent. and 
that the burden of proving that he consumed non-prohibited liquor was on the 
aceused. The case of the accused was that he had consumed Waterbury’s Com- 
pound which is a medicinal preparation containing aleohol. The learned Magis- 
trate disbelieved the story of the accused and held that the accused had failed 
to discharge the burden by proving that the liquor consumed by him was non- 
prohibited liquor and the Court was, therefore, entitled to presume that the ac- 
cused had consumed liquor in contravention of the provisions of the Act. Ac- 
cordingly the learned Magistrate convicted the accused of the offence under 
s. 66(b) of the Bombay Prohibition Act and sentenced him to suffer rigorous 
imprisonment for six months and to pay a fine of Rs. 1,000, and in default to 
suffer further rigorous imprisonment for two months. The accused preferred 
an appeal against the order of conviction and sentence passed against him by 
the learned Magistrate and the Sessions Judge upheld the conviction and sent- 
ence recorded against the accused. The learned Sessions Judge negatived the 
contention of the accused that no weight should be attached to the report since 
the report was meagre and cryptic and the prosecution had not examined the 
chemical examiner as regards the subject-matter of the report and that the re- 
port having no evidentiary value the prosecution cannot be said to have proved 
that the concentration of the alcohol in the blood of the accused was not less 
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than 0.05 per cent. so as to attract the applicability of s. 66(b) of the Act. Ac- 
cordingly the learned Sessions Judge maintained the conviction and sentence re- 
corded by the accused and dismissed tle appeal. The accused, thereupon, pre- 
ferred criminal revision application to the High Court and it was held by the 
High Court that it was not enough for the chemical examiner merely to state his 
opinion and that opinion was not evidence unless reasons in support of the opi- 
nion were given. Since the report of the chemical examiner was not sufficient . 
the High Court allowed the criminal revision application and set aside the con- 
viction and sentence recorded against the accused. 

As a result it will be translucent that a report of the chemical examiner as to 
the alcoholic content in the blood of the accused to enable the Court to raise pre- 
sumption under s.66(2) of the Bombay Prohibition Act must show the tests or 
experiments performed by him, the factual data revealed by such tests or expe- 
riments and the reasons leading to the formation of the opinion from such 
factual data and that otherwise the report of the chemical examiner merely 
referring to the opinion would have no value as a piece of evidence. When a 
mere report.of the chemical examiner is produced and when that report does 
not contain reasons and the other factors referred to’ above the prosecution 
eannot rely on the presumption contemplated by s. 66(2) of the Bombay Pro- 
hibition Act and without the aid of the presumption the prosecution must 
obviously fail. 


THREE MONTHS’ NOTICE & THE COMPUTATION OF THE PERIOD 
: OF LIMITATION UNDER THE BOMBAY TENANCY ACT, 1948.* 


‘WHETHER it is permissible to exclude the period of three months’ notice re- 
quired to be given under s. 14 of the Tenancy Act from the period of two years 
prescribed by s. 29(2) of the said Act, is a question on which there does not 
appear to be a reported judicial pronouncement. The present article aims at 
the discussion of the said question, which is of practical importance and of 
academic interest as well. 

In Mallikarjun v. Satyanarayan’, their Lordships concluded that under the 
Bombay Tenancy and Agricultural Lands Act, 1948, it is not incumbent upon 
the landlord to give notice of termination of the tenancy when he seeks to 
resume possession of the demised land on the ground. that the tenant has failed 
to pay rent. The said decision has been followed by the Division Bench in 
Jagannath Narayan v. Vasant*, and further it is held that the tenancy either 
of a protected tenant or of a non-protected tenant under the Bombay Tenancy 
Act is not an annual tenancy and the tenant is not entitled to any notice under 
8. 84 of the Bombay Land’ Revenue Code, 1879, as well. In Mallikarjun’s 
case 'Chagla, C.J., has observed thus (p. 82-83) : 

“.,.As we shall presently point out, there is no provision in the Tenancy Act which 
makes it incumbent upon the landlord to give notice of termination of the tenancy when 
the tenant has failed to pay rent. On the contrary, it is clear from the provisions of 
the Tenancy Act that the Legislature did not intend that the landlord should give notice 
when he was seeking to resume possession of the demised land on the ground that the 
tenant had failed to pay the rent...It is not open to the Tribunal to travel outside the 
ambit of the Tenancy Act and decide for itself what should be done and what should 
not be. In effect what’ the Tribunal is doing by this decision is to add to the provisions 
of s. 24 and insisting upon the notice by the landlord in cases of non-payment of rent 
when the Legislature has thought fit not to require the landlord, to give notice.” 

- Obviously, the Legislature did not think it happy to evict a tenant, for whose 
benefit the Tenancy Act is specially passed, without any previous notice to 
him. Taking a due guidance from the above-mentioned observations, the Legis- 
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lature added a proviso to s. 14 by the amending Act No. XXXIII of 1952. 
The said proviso required a statutory notice to be given to the tenant by the 
landlord. The said provision has remained substantially the same even after 
revolutionary changes effected in the Tenancy Act by Bombay Act No. 
XIII of 1956. Even now it is incumbent on the landlord to give three months’ 
notice in writing intimating the tenant his decision to terminate the tenancy 
and the grounds thereof previous to the presentation of his application for 
possession under s. 29(2) of the Tenancy Act. Thus, the giving of statutory 
notice of termination of a tenancy is a condition precedent to the presentation 
of an application for possession. It goes without saying that the application 
of the landlord for possession of the demised land is not maintainable unless 
he has already served a tenant with three months’ statutory notice. So, the 
said statutory notice is impliedly and virtually the notice of the proceeding 
under the said Act. This statutory notice is often viewed as simply a pro- 
eedural act on the part of the landlord, without any legal significance or 
implication. Really, the statutory notice is closely connected: with the period 
of limitation within which the landlord must take recourse to law. It has an 
important role to play in computation of the period of limitation. 


Section 29(2) of the Tenancy Act enjoins that the landlord must apply to 
the Mamlatdar in a prescribed form and within a period of two years from the 
date on which the right to obtain possession of the land or the dwelling house, 
as the case may be, is deemed to have accrued to him. The Legislature did not 
choose to explain or to define the expression ‘‘deemed to have accrued.” It 
gave rise to controversy as to when the right to possession of the demised land 
is deemed to have accrued to the landlord. -In Subraya Varadappa v. Gopal 
Krishna®, Bavdekar and: Gokhale JJ. held that for the purpose of an appli- 
cation under s. 29(2) the landlord’s right to obtain possession of the land 
which ‘is sub-let by his tenant can be said to have accrued to him immediately. 
the landlord comes to know of it. On the other hand, Dixit and Vyas JJ. in 
Rachgouda Paragouda v. Appasaheb+ and Dixit and Shelat JJ. in Bhailal- 
bhai Tulsidas v. Shankarbha® took a different view about the question and 
held that under s. 29(2) of the Tenancy Act, 1948, read with s. 14(/)(d), a 
landlord is required to make an application for possession of the Jand within 
two years from the date when the sub-letting has taken place. The contro- 
versy has been ultimately set at rest by the Full Bench decision in Chimanbar 
Rama v. Ganpat Jagannath®. After discussing the provisions of law and the 
ease law on this point, Chagla C.J. observed thus (p. 978-979) : 


< ..The one fact that immediately strikes the reader of this section is that the 
Legislature has advisedly not made the time, when the actual right to take possession 
accrues to the Jandlord, the starting point of limitation. It was open to the Legislature 
to have indicated some actual act which resulted in the starting of the period of limita~ 
tion. But instead of doing so, the Legislature has inserted a legal fiction and the 
légal fiction is that you have not to consider for the purpose of limitation when the 
right to obtain possession actually accrued to the landlord, but what you have to con- 
sider is when the right to obtain possession accrued to him fictionally by reason of the, 
fiction introduced by the Legislature. Therefore, it is clear that under s. 29(2) limitation 
does not begin to run from the time when the right to obtain possession actually accrues 
to the landlord. It begins to run from a time antecedent to that point of time. It 
begins to run from a point of time when in fact he has no right to obtain possession, 
but the Legislature for the purpose of limitation considers that he has a right to obtain 
possession...That right can only be completed by some unequivocal act on the part of’ 
the landlord. Therefore, we have two stages; the inchoate right created by the sub- 
tenancy and the completed right created by either the giving of notice or the doing of 
some unequivocal act, and the Legislature by legal fiction wants us to Jook woon the 
inchoate. right as the actual right. That is the legal fiction created by s. 29(2)”. 
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| Now, it is clear that the giving of notice is not a procedural act, pure and 
simple, unconnected with the accrual of right to the landlord. It is an essential 
step which turns an. inchoate right: into. the actual one. By dint of a legal 
fiction, the limitation begins to run when.a landlord has merely an inchoate 
right to sue for possession of a land. So, the significance of the statutory 
notice, so far as its Importance in the computation of the period of the limitą- 
tion is concerned, is increased by the said fiction. 

Let us see to what extent the Indian Limitation Act is applicable to the 
matters under the Tenancy Act. Section 29(2) (a)(b) of the Limitation Act 
runs as under: 

“(@) the provisions contained in section 4, sections 9 to 18, and section 22 shall apply 
in so far as and to the extent to which, tay are not expressly excluded by such special 
or local law; and, 

(b) the remaining provisions of this Act shall not apply.” 

Section 79 of the Tenancy Act provides that the provisions of ss. 4, 5, 12 and 
14 of the Indian Limitation Act shall apply to the filing of the appeal or appli- 
eation for revision, but there is no provision in the Tenancy Act which expressly 
excludes the application of s. 4 and ss. 9 to 18 and s. 22 of the Limitation Act 
to the ‘proceedings under the said Act. Article 189 of the Indian Limitation 
Act prescribes a period of twelve years from the termination of the tenancy 
for the recovery of the possession from a tenant as the period of limitation 
whereas s. 29(2) of the Tenancy Act. provides a period of two years from the 
date on which the right to obtain possession is deemed to have accrued to the 
landlord, as a period of limitation. In other words, the Limitation Act prescribes 
a period of limitation for a suit by a landlord for possession of a land, which 
is obviously different from the period prescribed by s. 29 (2) of the Tenancy 
Act. Therefore, s. 29(2) of the Indian Limitation Act is applicable to the 
proceedings under the Tenancy Act. Section 15(2) of the said Act is appli- 
cable to the tenancy matters by virtue of s. 29(2). Section 15 (2) of the Limi- 
tation Act, which requires close examination, provides as under :— 

“(2) In computing the period of limitation prescribed for any suit of re notice 

has been given in accordance with the requirements of any enactment for the time 
being in force, the period of such notice shall be excluded.” 
It has been already pointed out that the notice of the termination of the T 
is required to be given by the landlord in accordance with the requirements of 
the Tenancy Act and that the said notice is impliedly and virtually in the 
nature of the notice of the proceedings under the said Act. Whether the pro- 
ceeding under the Tenancy Act is a suit within the meaning of the word ‘‘suit’’ 
employed in sub-s. (2) of's. 15 of the Limitation Act is a pivotal question, 
around which further discussion mainly hinges. 

Section 2(J0) of the Limitation Act enjoins that suit does not include an 
appeal or application. It is true that the word or expression defined by anv 
enactment should be understood in the sense given to it by the definition. It 
eannot be given ordinary, popular, gramatical or dictionary meaning which is 
opposed to its definition. Atb first sight, -it may appear that the proceeding 
under the Tenancy Act, which is styled as an application, cannot be treated as 
a suit within the meaning of s. 15(2) of the Limitation Act. 

The procedure and the nature of the proceeding in any local or special law 
depend mostly on the aims and objects of the legislation and the circumstances 
_ which paved the way for the same. It was, therefore, well-nigh impossible for 
the Legislature to define the term suit in such a way as to cover all actions 
which would have been laid down-by any special or local law which was not 
even in contemplation at the time when the provisions of the Indian Limitation 
Act were drafted. It seems that the Legislature did not want.to run the risk 
of being imprudent and devoid of vision, by curtailing the natural scope of the 
word suit, which may result in unintended injustice to the litigants. So, the 
Legislature advisedly has not made s. 2 of the Limitation Act, which contains 
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various definitions, applicable to any special or local law by s. 29(2) read with 
s. 3 of the said Act. The Legislature has expressed this intention in unambi- 
guous and unequivocal terms when it bas declared in s. 29(2) (b) that the 
remaining provisions of this Act (i.e. Limitation Act) shall not apply, meaning 
thereby no provision of the said Act, save mentioned in s. 29(2), is applicable 
to any special or local law. It cannot be, therefore, gainsaid that s. 2(J0) 
of the Limitation Act, defining the term suit does not find a place in s. 29(2) of 
the said Act and as such the same is absolutely not applicable to the proceedings 
under any special or local law. The Legislature, thus, thought it not fit to 
modify, alter, or qualify, the normal, natural, and popular sense of the term 
suit. On the contrary, the fact that the Legislature found it necessary to 
define it in such a way as to exelude an appeal or application from suit is by 
itself more than sufficient to establish that but for this definition the term 
suit is so comprehensive as to include an appeal or application. In other 
words, the expression ‘‘does not inelude’’ in the definition merely restricts 
the meaning of the term and makes it exclude matters, which ordinarily may 
have been included. 

In Emperor v. D’Silva’, the Full Bench consisting of Stone C.J., Lokur and 
Gajendragadkar JJ. had to interpret the expression ‘‘who is entitled to regis- 
tration’’ in cl. (e) of s. 36, of the Bombay Medical Practitioners’ Act, 1938, 
which is one of the exceptions to the general rule embodied in s. 32 of the said 
Act. While interpreting the expression ‘‘who is entitled to registration’’, 
which is not defined by the Act, Lokur J. has observed that when a word or ex- 
pression used in a statute is not defined, it should, as far as possible, be so in- 
terpreted as to be consistent with the scheme of the statute. So, we have to 
consider the scheme of the Limitation Act having an important bearing on the 
point under consideration. Section 3 of the said Act formulates a general 
rule that every suit instituted, appeal preferred, or application made after 
the period of limitation shall be dismissed, although limitation has not been 
set up as a defence. It has been further laid down that the said general rule 
is subject to the statutory exceptions. Undoubtedly, the provision as to the 
exclusion of the period of statutory notice from the prescribed period of limita- 
tion is one of the exceptions to the general rule laid down in s. 3 of the said 
Act. It is a well-settled principle of interpretation of law that the pro- 
vision which bars a remedy of the litigant because of the lapse of time, re- 
quires a strict construction whereas any provision, which is in the nature of 
the exception to the general rule barring the remedy, must be liberally con- 
strued. Maxwell in his famous ‘‘Treatise on the Interpretation of Statutes” 
(8rd edn.) says (p. 429): 

“The defence of lapse of time against a just demand is not to be extended to cases 
which are not strictly within the enactment, while the provisions which give exception 
to the operation of such enactment are to be construed liberally.” 

It is, therefore, submitted that a comprehensive, grammatical and natural 
sense of the word suit is more agreeable and more consonant to the object and 
the scheme of the Limitation Act. 

Section 72 of the Tenancy Act enjoins that in all inquiries and proceedings 
under the Act, in absence of any provision to the contrary, the provisions of 
the Mamlatdars’ Courts Act are to be followed. The proceedings under the 
Mamlatdars’ Courts Act are practically and substantially suits as contemplated 
by the Civil Procedure Code. There is a striking similarity between the proce- 


dure provided for the proceedings by the Mamlatdars’ Courts Act and the pro- < 


cedure for a suit prescribed by, the Civil Procedure Code. Provisions of both 
enactments as regards the presentation of a plaint, its subscription, circumstances 
under which the plaint is liable to be rejected or returned, procedure when 
plaintiff remains absent, passing of ex parte orders in case a plaintiff is present 
and a defendant is absent, provisions as to the presentation of an applica- 
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tion for setting aside the ex parte order within thirty days from such an order, 
re-hearing of the proceeding on a sufficient cause being shown by the defendant, 
bar of fresh suit under certain circumstances, save some minor details, are 
practically and substantially the same. The Mamlatdars’ Courts Act itself 
regards the proceeding thereunder as a suit and the parties to it as being plain- 
tiffs and defendants. Moreover, the proceeding under the Mamlatdars’ Courts 
Act are usually and invariably looked upon as possessary suits by the High 
Court. 

It has been already shown that the Legislature intended to use the term suit 
in s..15(2) of the Limitation Act in its natural, comprehensive and ordinary 
meaning. So, it is in the fitness of things to consider the comprehensive nature 
of the said term in the light of judicial pronouncements. In Pü Ram v. Jui- 
har Singh®, Piggott and Walsh JJ. on page 632 quoted the observations of 
Subramania Ayyar and Boddem JJ. in Venkata Chandrappa Nayanivaru v. 
Venkatarama Reddi? in respect of the comprehensive sense of the word suit, 
with approval. It has been observed in Pit Ram’s case as under (p. 257) :— 

“ ..No doubt there is authority for the view that the term suit is a very compre- 
hensive one, that it is understood to apply to any proceeding in a Court of Justice by 
which an indivudual pursues that remedy in a Court of Justice which the law affords 
him, that the mode of proceeding may be various, but that if a right is litigated between 
parties in a Court of Justice the proceeding by which the decision of the Court is sought 
is a suit.” 

Bavdekar and Chainani JJ. in Shivaji Narayan v. Pekka Lokappa’® held 
that the application which a landlord has to make to a Mamlatdar under s. 29(2) 
of the Tenancy Act is an application of the nature of a suit seeking to evict 
the tenant. In Dhonda Govind v. Jainuddin"|, Shah and Vyas JJ. while hold- 
ing that s. 14 of the Indian Limitation Act is applicable to the applications 
under s. 29 of the Tenancy Act, by virtue of s. 29(2) of the Limitation Act, 
observed as under: 


“The jurisdiction exercised by the Mamlatdar under the Tenancy Act is a jurisdiction 
which is normally exercised by the Civil Court. The disputes, which arise between the 
landlords and the tenants with regard to agricultural land are essentially civil disputes 
and even they are not regarded as suits, they are applications in the nature of suits.” 

It is, therefore, concluded that the three months’ statutorv notice required 
to be given under s. 14 of the Tenancy Act is impliedly and virtuallv a notice 
of the suit within the meaning of s. 15(2) of the Limitation Act and that in 
eomputing the period of the limitation of two years laid down bv s, 29/7?) rf 
the Tenancy Act, the period of three months’ statutory notice must be excluded. 


GLEANINGS. 


DAMAGES: Successive Tors 


i general, matters which are collateral, being res inter alios actae, are 
not taken into consideration in assessing damages in tort. Insurance affords 
the classical example of something which in law is treated as collateral; thus, 
no account is taken of benefits under insurance policies affording cover against 
personal injuries when damages are assessed for negligence causing such m- 
juries. As Asquith, L.J., pointed out in Shearman v. Folland ({1950]1 All E R., 
at p. 978) the principle, which we stated initially, is easier to formulate than 
to apply, and its application in Performance Cars, Lid. v. Abraham ({1961] 
3 All E.R. 418), proved to be a matter of some difficulty. The plaintiff’s 
motor car was damaged in a collision with the defendant’s car, for which the 
defendant accepted full responsibility, and which necessitated the respraying 

8 (1917) LL.B. 39 All. 626. 11 (1956) Special Civil Application No. 385 


9 (1898) LL.R. 22 Mad. 256. ' of 1956, decided by Shah and Vyas JJ.. on 
10 (1951) 53 Bom. L.R. 864. July 2, 1956 (Unrep.). 
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of the whole of the lower part of the car’s body. It so happened that a fortnight 


earlier the plaintiffs’ car had been struck by another car, and the plaintiffs . 


recovered judgment by default for a sum of damages which included the cost of 
respraying the lower part of the car. That judgment remained unsatisfied. It 
was contended for the plaintiffs that where there are two separate tortfeasors 
each must be liable for the consequences of his tortious act naturally flowing 
from the respective wrongs; since the cost of respraying could not, however, 
be recovered from both wrongdoers the plaintiffs offered to assign to the de- 
fendant the benefit of the earlier judgment. The basis for the plaintiffs’ 
contention was that the already existing damage was a ‘‘collateral’’ matter and 
ought not to be taken into account. The Court of Appeal rejected that con- 


tention, holding that since the defendant had damaged a motor ear that was 


already damaged in respect of the need of respraying, the damage did not 
flow, to the extent of that need, from the defendant’s wrongdoing. As Harman, 
L.J., observed at the conclusion of his judgment, ‘‘counsel for the plaintiffs 
admitted that his argument would have been the same if his client had, on 
leaving his garage that morning, damaged his car himself by running it into 
‘a wall. That seems to me to show the fallacy of the argument’’—L.wJ. 


MATRIMONIAL Home: OWNERSHIP 


THE principle that equity leans towards equality -has figured in the solution 
of disputes concerning the ownership of the matrimonial home. Indeed, in 


Cobb v. Cobb ({1955] 2 All E.R., at p. 698) Denning, L.J., referred to that, 


tí 


principle as being particularly applicable in cases where ‘‘it is not clear to 
whom the beneficial interest belongs, or in what proportions’’. It would be 
obviously wrong to assume, however, as Richards v. Richards ([1958] 3 All 
E.R. 513) shows, for instance, that the principle is in the nature of a penacea: 
in matrimonial disputes, as in others, it is dangerous to import the reasoning 
out of other cases without due regard to the ‘peculiar facts on which they de- 
pended. Where the Court finds an agreement that the furniture or other 
assets for the purpose of setting up the matrimonial home are to belong to one 
or the other party, or to both in agreed proportions the Court will give effect 
to that agreement, and in the absence of an agreement the Court will look to 
the intention of the parties. Yet it is plain enough that the husband and 
wife, at the outset of their marriage are not likely to formulate in precise 
terms any arrangement they may have in mind or any expression of their 
intention. It is here that the real difficulty arises and it is no answer to say. 
that equity leans towards equality and, therefore, that any property acquired 
during the marriage, the house the parties lived in or the furniture they used. 
ought to be regarded as jointly acquired: ‘‘I think it right to say that for 
myself T do not accept that view’’, Lord Evershed, M.R., said in Allen v. Allen, 
reported in L.J. Vol. exi, at p. 565, ‘‘and I do not think that that is the law; nor 
do I think that such a, wide proposition can be justified by Cobb v. Cobb and the 
later case of Fribance v. Fribance’’ ([1957] 1 All E. R. 357).—LJ. 


Vii 





CONDONATION AND DESERTION 


THE wind of change seems to be blowing over the boundaries between con- 
donation and desertion, and to be tending to obliterate these in, part.. The 
authority of the Court of Appeal in Perry v. Perry ({1952] 1 All E.R. 1076) 
still stands for the general rule that once desertion is established, condonation 
as such is inapt, and the question at best is whether the period of desertion 
has ended, anot whether the’ matrimonial offence has been condoned: 
Constructive desertion may be based on adultery; and it is now recog- 
nized (Pizey v. Pizey [1961] 2 All E.R. 658) that, when the adultery 
has. ‘been. condoned, it would be an odd result if the desertion were 
legally to be able to-continue. However phrased, it would seem that the sūb- 
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stance of the matter is that condonation of adultery may terminate desertion 
based on the adultery; so that whether one says that the desertion is condoned 
or not, is really only a matter of words. Thus, in W. v. W. (No. 2) Lord 
Merriman said ({1961] 2 All E.R., at p. 629) that constructive desertion and 
cruelty can be merely two different descriptions of the same facts. Cruelty 
ean be condoned. It can hardly be right, therefore, if cruelty is condoned, 
that constructive desertion. based on it should not also be condoned. In both 
eases last cited the Court making the comments was bound by the decision in 
Perry v. Perry, but there seems logic in the criticism and perhaps Perry x. 
Perry itself may at some not far distant date be confined by a decision of a 
higher tribunal.—L.J. 








ESTOPPEL: By Res JUDICATA 


Can a judgment which was given afier’the institution. of the action in which 
it is relied upon take effect as res judicata or an estoppel? The Delta ( (1876) 
1 P.D. 393) appears to answer this question in the negative, while in ke- 
Defries a claim in an action was held. to'be barred by`a decision of the same 
Court of Chancery in another action, but given since the issue of the writ in 
the action in which the estoppel was raised. A more recent authority is Bell 
v. Holmes ([1956] 3 All B.R. 449) where McNair, J., came to the conclusion 
that ‘‘it is not right to say that the plea of res judicata cannot be founded on a 
judgment given after the issue of the writ in the action in which it is sought 
to raise the plea of estoppel’’. But apart altogether from the decided cases, 
McNair, J., held that res judicata was a matter of evidence, and he could see no 
reason at all why he ‘‘should be limited in considering evidence consisting of 
‘a judgment to a case where that judgment had been given before the issue of 
the writ in the present action”. The Court of Appeal, in Morrison Rose and 
Partners v. Hillman, decided on June 7, 1961, expressly agreed that Bell v. 
Holmes was rightly decided on this point. There is no ground, as Holroyd 
Pearce, L.J., observed, for creating so artificial an exception from the general 
rule of estoppel by res judicata or for distinguishing res judicatae that fol-. 
lowed the issue of a writ from those that preceded it: ‘‘The principles which 
make the latter desirable have no less application to the former and should be 
applied to both alike’’.—LZ.J/. 





el a 


SERVICE on INPANT 


WHERE in a matrimonal cause a document is required to be served on a 
person who is an infant, the document must be served on the father or guardian 
of the infant (Matrimonial Causes Rules 1957 r. 66(8)). The duty so im- 
posed is mandatory (Stanga v. Stanga [1954] 2 All E.R. 16), and in Roberts 
'v. Roberts and Peters ([1959] 2 All E.R 209) it was decided that service of 
a. petition for divorce on an infant co-respondent personally vitiated all sub- 
, sequent proceedings. By contrast, in Watts v. Watts ([1959] 2 All E.R. 687) 
the irregularity was waived on the attendance of the infant’s father on à 
subsequent application to expedite the decree absolute, and a similar ‘decision, 
in regard to the service, on an infant husband, of a notice of appeal to the 
Divisional Court against an order of a magistrate’s court, was given in Levy 
v. Levy ({1957] 1 All E.R. 478). A new r. 66 was substituted by the Matri- 
monial Causes (Amendment) (No. 2) Rules 1960,-which, inter alia, gives the 
Court.a dispensing power as regards the service of a document on a person 
. under liability. The Divorce Divisional Court in Clabon v. Clabon, reported 
in L.J. Vol. cxi, at p. 374, exercised that power on the hearing of an appeal by the 
husband against a maintenance order. The notice of appeal had been served on 
the wife personally, although she was still under twenty-one years of age, and no 
guardian ad litem had: been appointed. The wife was, however, represented 
on. the appeal by solicitor and counsel; who supported the husband’s appli- 
cation that the Court should continue to hear the appeal, notwithstanding the . 
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procedural defects. Putting the mistaken service in order did not, however, 
settle the whole question, for there still remained the problem whether the > 
Court had jurisdiction to go on with the hearing without the appointment 
of a guardian ad litem. Lord Merriman, P., explained that there was not the 
same urgency for such an appointment in an appeal to the Divisional Court, 
as there was in a divorce suit, and the decision in Levy v. Levy (supra), al- 
though it does not, perhaps, go the whole way, was thought to be sufficient to 
enable the Court to proceed, once the matter of the service had been put right. 
—L.d. 


CHEMICAL TEsTS 


Very few of us have any inside knowledge about ourselves in the strictly 
literal sense and those who have are mostly hypochondriacs. If we paused 
to consider the true nature and antecedents of the alien substances which we 
regularly and so regardlessly swallow, we could scarcely bring ourselves to eat 
anything but fruit and vegetable grown in our own gardens. For to the 
normal, natural perils of poisoning to which the human race has always been 
subject is now added the insidious flank attack of chemical science. Those who 
prefer to remain blissfully ignorant on the matter had better not read Dr. 
Franklin Bicknell’s recent book on ‘‘Chemicals in Food.’’ It is not cheerful. 
Thus, for instance, he takes ‘‘a gloomy view of the chances of the Government 
resisting Commerce’s demands to be allowed to add antibiotics to foods like 
meat, poultry and fish in order to check the growth of bacteria in such foods. 
The antibiotics will kill the bacteria which normally give a warning, by their 
smell or colour, that food is putrid, but will not kill moulds or the food-poison- 
ing salmonella organisms, so both of these can multiply surreptitiously in food 
. which, having been treated with. antibiotics, still appears to be fresh.” 


No doubt man will survive these insidious traps as he has survived more 
‘obvious assaults in the past. Indeed, the indestructibility of the human race in 
general and the female sex in particular is powerfully emphasised by a recent 
ease in West London County Court, arising out of a dispute over the flooring 
laid down in a ladies’ hairdressing saloon. One of the innumerable ways of 
regarding ladies is to look at them as a gastronomic connoisseur looks at the 
most exquisite banquets, with his mind resolutely averted from the farmyard, 
the slaughter-house and the butcher’s shop, to look, that is, at the final finished 
artistic production, without regard to the processes by which it was achieved. 
-Another way, of course, is represented by Swift’s ruthlessly realistic poem 
on a lady’s dressing-room, and it is unfortunately the approach forced on those 
who contract to lay flooring in those establishments dedicated to the art and 
mystery of creating, enhancing and perpetuating female beauty. In this parti- 
cular case after the floor had been laid in a ‘‘shampoo and tinting room’’ about 
a fifth of its surface became broken and developed a mysterious stickiness. 


In the action in the West London County Court which followed, some fasci- 
nating statements were made as to the effect on inanimate objects produced 
by showers and cascades of chemicals from which the ladies habitually emerge, 
not merely unscathed but radiantly embellished. Though the lady is the target 
on each occasion, her surface, unlike the target area surrounding her, does not 
become all broken up and sticky. Some beneficient magie protects her. One 
of the witnesses remarked that ‘‘the supplying of floors for a hairdresser is 
an awful gamble, because no one knows what will be poured on the floor.’? 
So impressed was the learned judge by the evidence that at one point of the 
‘hearing he suggested that Hannibal, instead of using vinegar to corrode the rocks 
during his passage of the Alps, should have used ladies’ shampoos and hair 
dyes. Military genius has the capacity of adapting to the ends of surprise 
whatever comes to its hands, and we may be sure that, had Hannibal’s forces 


a. 
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been marching with a contingent of auxiliary female services proportionate to 
- the strength of his army, he would undoubtedly have requisitioned their sham- 
poos and hair dyes. It is one of the big ‘‘ifs’’ of history that this superior 
corrosive power might have so accelerated his descent upon Italy as to ensure | 
a rapid defeat of Rome and to divert the stream of European civilisation. In 
these happy. times when no modern army lacks its female auxiliaries, there is 
here a footnote for the text-books of military science. The French have a 
proverb that a woman must suffer to be beautiful, but this revelation that, 
despite its seeming delicacy, the female face is more ‘durable and resistant than 
a well-laid floor, throws a new light on that often repeated line about Helen’s 
face that launched ‘‘a thousand ships.” Only now perhaps do we realise the 
full implications of their tribute to a beauty which was not only immortal 
-but also indestructible.—S.J. 


` FEWER BARRISTERS 


THE statistics produced by the Bar Council at the end of their Annual 
Statement for 1960 reveal that, whereas on 1st October, 1954, there were 2,010 
practising barristers in England and Wales, on 30th September, 1960, there 
were only 1,919. In every year since 1954 there has been a net loss. In some 
ways this is a healthy sign: it shows that young men and women who have not 
the qualities of character and intellect which are necessary for success at the 
Bar are throwing their hands in. During the legal year 1959-60 sixty-two 
barristers who had been in practice for over ten years ceased to practise, while 
no less than twenty-seven who had been in practice for under ten years turned 
to other pursuits. We believe that this involves a great waste of legal talent. 
Young solicitors are scarce and command salaries which are disproportionate to 
their abilities: young barristers are comparatively plentiful and often drift 
away into other professions through lack of encouragement or influence. At 
the Annual General Meeting of the Bar Council in 1960 the Attorney-General 
said he was glad to know that real progress had been made in developing a 
common system of education for barristers and solicitors and in easing in- 
terchange between the two branches. Yet, as we have remarked on previous 
occasions, nothing ever seems to happen. There is no apparent sense of ur- ' 
gency. What solicitors need is many more active and intelligent young men 
in their offices. What the Bar and the judicial Bench need is many more men 
of the right calibre. These demands do not conflict: they are complementary. 
Let young men with ambition for a career in the law become solicitors: let - 
them spend their articles and a few years after qualifying with a living wage 
and let the best of them get called to the Bar and begin their march towards 
the Bench. Let us at all costs stop this dithering. In the meantime we are 
pleased to see that devils are to be properly paid, at all events if the Bar 
Council have any influence. Sometimes we think that our branch of the pro- 
fession is still living in the spacious days of Queen Victoria, but when we see 
that in 1961 the Bar Council find it necessary to say that ‘‘it is the duty of a 
barrister employing a devil ... to reach agreement with the devil upon the 
latter’s remuneration which should i in every case represent reasonable remunera- 
tion for work done ...’’ we realise that we are in the very forefront of pro- 
gress. S.J. . 


REVIEWS. 
The Trade and Merchandise Marks Act, 1958. By K. S. SHAVAKSHA, B.A. 
(Oxon), Bar-at-Law. Bompay: N. M. Tripathi (P) Ltd., Princess Street. 

- 1961. Roy 8vo. Pages xx-++-343, Price Rs. 30. ` 


Tue Trade and Merchandise Marks - Act, 1958, came into force on 
November 25, 1959. The new provisions have introduced many changes in the 
administrative set up. The learned author has carefully explained in lucid 
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topic have -been brought up-to-date.. All Rules’ and Notifications: pertaining 
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” The Bombay Sales Tax Act, Vol. I.) By A. N. KAMAT, B-A, LL.B. DHARWAK: 


` 


$ fn 


- 


` Karnatak Law Publications, Belgaum Road. 1961. Demi 8vo. Pages 264-18. 
vo Price Rs. 12. | . mo 


' Tré sales tax has now formed a permanent feature of the State taxation. 


=; It is, therefore, highly necessary for the dealers and the public on whom the - 


< burden of the tax falls to know fully the implications of this enactment.’ This. 
.. Act is a complicated piece of legislation and a lucid commentary on the provi- 
- gions of the Act is sure to be welcomed by businessmen, sale-tax practitioners 
<” and officers dealing with sales tax. The provisions of the Act are clearly ex- 
¿> plained in the light of various decisions of different Courts. The learned author 


‘> 4 has‘also’given a separate index of the Supreme Court decisions to know the’ 
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final state of the law on a particular point. We are confident that this book 
' ~ will prove a valuable guide to dealers, lawyers and sales tax officers. : 
. Commentary on the Advocates Act. By Nirmatenpu Durr MAJUMDAR, 
BaRRISTER-AT-LAw, Advocate, Supreme Court of India. CaLcurra: Eastern 
Law House Private Ltd., 54, Ganesh Chunder Avenue. 1961. Dem? 8vo. 
Pages 112. Price Rs. 8. 


Tus is a succinct commentary on the Advocates Act, 1961. Prior to this 

.. , Act the-legal profession in India was governed by different enactments. The ° 
, main feature of this Act is the integration of the whole Bar into the single 

> class of legal practitioners known as ‘Advocates’. The American and the En- 





-+  glish rules of conduct"and etiquette at the Bar have been given. Lawyers 
ts will find this book of practical value in their every day work. i 








. tothe subject have been freely referred to. Practitioners Will find*this book ` 
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‘Hindu Jurisprudence. By K. R. R. Sastry, M.A., M.L., Advocate, Madras High - 


Court. ‘CauourrtA: Eastern Law House Private Ltd., 54, Ganesh Chunder: 
~ Avenue. 1961. Demi 8vo. Pages xii-+294. Price Rs. 10. 


'. Tm book presents a historical study of Hindu Jurisprudence. The eminent - 
'u .,/ author had delivered his first’ lecture on Hindu Jurisprudence at Oxford in 


May, 1946. Subsequently he delivered, several lectures on the samé topic at. 
. different places in India. The subject matter 6£ all these lectures and a’ rood 
~ deal of fresh matter form the background of thiy; volume. This outstanding 


a publication will be highly welcomed by students oñjurisprudence. 


:Sastri’s Criminal Manual, Vol. 2. Second Edition by `N, N. BAGGA, M.A., LLB. 
‘. ALLAHABAD: Law Book Company, Sardar Patel Marg, Post Box No.4. 1961. 
~ Roy 8vo. Pages Ixxiv-+-(1005 to 1638). Price Rs. 40 per set. ' l 
Tue second volume of this work contains the remaining Actswhich are usually 
useful to a practitioner in Criminal Courts. ` For purposes ‘of reference the 
learned author has also included the penal provisions existing in other statutes. 
` An accurate and up-to-date collection of Criminal Acts must find a “place in 
every criminal lawyer’s library. Lawyers practising in criminal Courts will. 
find this volume of immense practical utility in their every day work. ae o 


Hand Book of Mahomedan Law. By MOHANLAL DAYALJI MANEK, B.A., LL.M., 

> » District Judge, Amreli. Bompay:,N. M. Tripathi (P.) Ltd., Princess Street. 
-" - Sixth edition. 1961. Demi 8vo.`Pages x-+220. Price Rs. 6.50... E 
Tuts book is specially, intended for students of Mahomedau law. This edi-* 

tion has-been carefully revised and the case law has been brought up to date. 

Students will find it a very useful‘ guide for the study of the Mahomedan law. 
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“APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. J. R. Mudhotkar, Actg. Chief Justice, and Mr. Justice Shah. 


JAGANNATH PRABHASHANKER JOSHI v. VARADKAR.* 


ere and Exports (Control) Act (XVII of 1947), Sec. 3—-Imports (Control) 
„Order, 1955,-Cls. 3, 5, 6—The Import Trade Control Policy. Paras. 12, 13, 15, 72, 73— 
Trade Control Hand Book of Rules & Procedure, 1956—Import quota certificate trans~ 
ferred to person by Chief Controller of Imports and Exports—Whether transferee 
entitled to rely upon transfer for period anterior to obtaining of sanction—Whether 
such sanction condition precedent to grant of import licence—Transfer sanctioned 
whether entitles transferee to obtain licence for period prior to grant of sanction. 


A person in whose favour an import quota certificate is transferred by the Chief 
Controller of Imports and Exports will be entitled to rely upon that transfer only 
for a period subsequent to such sanction or recognition and not for any anterior 
period. As such sanction is a condition precedent to the grant of an import licence, 
the transfer sanctioned cannot, therefore, entitle the person to obtain a licence from 
the Joint Chief Controller of Imports in respect of a period prior to the grant of 
the sanction. 

A partnership firm which was recognised by the Import and Export Authorities 
as an established importer and to which quota certificates were granted for import- 

. ing certain goods, was dissolved by a deed of dissolution on the retirement of one 
of „the partners on August 3, 1957. The firm was thereafter reconstituted by the 
petitioners who were the remaining members. The petitioners then applied to the 

. Chief Controller of Imports and Exports for transfer to them of the import quota 
_ certificates which were held in the name of the original firm but this application was 
' refused on the ground that the deed of dissolution of the firm did not contain a 
clear statement to the effect that the continuing partners had taken over all the 
assets and liabjlities of the dissolved firm. A fresh application was made by the 
petitioners on April 27, 1958 along with a supplementary deed of dissolution of part- 
nership and release. On June 6, 1958, the Chief Controller of Imports and Exports 
informed the petitioners that instructions were sent to the Joint Chief Controller 
of Imports that quota licences admissible to the old firm on the basis of the past 
imports-exports should “in future” be issued in favour of the petitioners. In the 
meantime, on December 27, 1957, the petitioners applied to the Joint Chief Controller 
of Imports for grant of import licence for the period October 1, 1957 to March 31, 
1958, but on June 23, 1958, the Joint Chief Controller informed the petitioners that 
their application could not be considered “under existing instructions” received from 
the Chief Controller. ` On the question whether the Joint Controller had power 
or authority to refuse to grant a licence after the Chief Controller had given his 
approval to the transfer of the quota certificates of the dissolved firm in favour of 
the petitioners, it was contended by the petitioners that once the approval was grant- 
ed, the transfer of quota rights related, back to the date of the dissolution of the old 
frm and, therefore, the petitioners were entitled by virtue of that approval to the 
transfer of the quota rights to obtain import licences as from the date of transfer 


*Decided, September 8/9, 1960. O.C.J. No. 81 of 1969. 
Appeal No. 59 of 1959: Miscellaneous Petition 
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and not from the date of the approval of the transfer by the Chief Controller: — 

Held, that as a quota right was not a property which was transferable in law, by 
reason of the dissolution of the partnership firm, no transfer had taken place with 
respect to the quota rights: 

Chimanlal Popatlal v. B. M. Choksey,’ referred to; 

that the petitioners would be entitled to rely upon the transfer of the quota rights 
only for a period subsequent to the sanction of the transfer of the quota certificates 
and not for any anterior period, and 

that as the transfer of the quota certificate is a condition precedent to the grant 
of an import licence, the petitioners were not entitled to obtain an import licence 
in respect of a period prior to the grant of the transfer sanction. 

Held, further that the petitioners’ application for grant of an import licence made 
on December 27, 1957, though ‘made within the time prescribed (i.e. December 31, 
1957) and though made well before the expiry of the licensing period, could not be 
considered by the Joint Chief Controller because at the date of the application the 
petitioners were not recognised as transferees of the quota rights. 

Joint Chief Controller of Imports and Exports v. Jain,’ dissented from. 


Prior to August 1957, the firm of Allied (A to Z) Agencies consisted of 
Jagannath and Shankerlal (petitioners) and one Shantilal Karsanji Bhatt 
and carried on business of import and export. The firm was recognised by the 
Import and Export authorities as an established importer and had been given 
certain quota certificates to import automobile accessories. The firm was 
carrying on this business since 1950 under a deed of partnership dated 
March 30, 1950. 

By a deed of dissolution dated September 6, 1957, Shantilal Bhatt retired 
from the partnership as from August 3, 1957, and on an account. having been 
taken of the assets and liabilities of the firm including the quota rights in the . 
name of the firm, a sum of Rs. 74,819-4-0 was found due and payable to the 
retiring partner in consideration of his releasing in favour of the continuing 
partners his right, title and interest in the assets and goodwill of the firm. On 
September 9, 1957, the retiring partner made a declaration of his having releas- 
ed all his right, title and interest in the import and export licences of the firm 
in favour of the petitioners. Since August 3, 1957, the petitioners carried on 
the business of the firm in the same name and at the same place. 

On September 28, 1957, the petitioners applied to the Chief Controller of 
Imports and Exports, New Delhi (respondent No. 2) for the transfer to them 
of the Import Quota Certificates of the original firm and forwarded with their 
application the deed of dissolution with the declaration. They informed res- 
pondent No. 2 in this application that they desired to have the Import Lieences 
formerly standing in the name of the said firm transferred to them. 

As the period of the licence was from October 1957 to March 1958, and the 
last date of application for licence was December 31, 1957, the petitioners sent 
several reminders to respondent No. 2 to give his approval to the transfer of 
those quota certificates. On November 20, 1957, the petitioner received respond- 
ent No. 2’s letter dated November 13 that their request for the transfer could not 
be considered as the documents furnished to him did not state in clear terms that 
the continuing partners had taken over the entire assets, liabilities and the good- 
will of the firm. On December 3, 1957, the petitioners sent to respondent No. 2, 
a further document, viz, a deed of confirmation made by the petitioners 
only, wherein it was stated that they had agreed and undertaken to pay all 
the liabilities of the dissolved firm and had taken over all the assets and lia- ` 
bilities thereof as continuing partners. On December 24, 1957, respondent 
No. 2 informed them that the matter was receiving attention. Several reminders 
thereafter were sent by the petitioners to expedite the matter and ultimately 
by a letter dated February 11/21, 1958, respondent No. 2 wrote that ‘‘registe- 


1 (1957) O.C.J.Appeal No. 12 of 1957, March 17, 1957 (Unrep.). 
decided by Chagla C.J. and Tendolkar J., on 2 [1959] Mad. 850. 
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red declarations cannot be accepted in place of registered deeds”. The peti- 
tioners were informed that their request for transfer of quota rights could not 
be acceded to on the basis of the said declaration dated December 3, 1957. 

On or about April 27, 1958, the petitioners sent a further document dated 
March 27,1958, which they called a ‘‘supplementary Deed of Dissolution of 
Partnership and Release.’’? This deed inter alia stated as follows: 

“And whereas it was intended under the said Deed of Dissolution and Release that 

the continuing partners have taken over to themselves the entire assets, liabilities as 
also the goodwill of the said old firm including the quota rights in the Export/Import 
Licences, it is felt that it was not so stated in clear terms in the said Deed of Dissolu- 
tion and Release. Now therefore This Indent Re-witnesseth that in order to give clear 
effect and meaning to the said Deed of Dissolution and Release They the continuing part- 
ners,..do and each of them doth hereby admit and confirm that They the Continuing 
Partners have in fact taken over for themselves All the entire assets, the name of the 
said dissolved firm...goodwill debts liabilities etc. as also all benefits rights and inte- 
rests of and belonging to the Retiring Partner in the Import/Export Licences and the 
quota rights thereunder...” 
By a letter dated June 6, 1958, of respondent No. 2 the petitioners were told 
that instructions were sent to the Joint Chief Controller of Imports, Bombay, 
(respondent No. 1), that quota licences admissible to the old firm on the basis of 
its past imports-exports should ‘‘in future” be issued in favour of the 
petitioners. 

Before this approval was granted the petitioners on December 27, 1957, had 
already applied to respondent No. 1 for the Import Licence for ‘the period 
October 1957-March 1958. Respondent No. 1 by his letter dated June 23, 
1958, however, informed the petitioners that their application could not be 
considered ‘‘under the existing instructions’’ received from respondent No. 2. 
On July 8, the petitioners wrote to respondent No. 2 to consider their case for 
the licence and issue instructions to respondent No. 1 to grant the same. By 
his reply dated July 23, 1958, respondent No. 2 stated that as the petitioners 
had failed to produce the documents within the licensing period, i.e. before 
March 31, 1958, their request for the licence could not be acceded to. 

The petitioners had in the meantime preferred an appeal to respondent No. 2 
on July 21, 1958, and a revision application dated September 9, 1958, but both 
of them were rejected. On November 27, 1958, the petitioners made a petition 
to the Minister of Commerce and Industry but that also was rejected. The 


petitioners then applied to the High Court under art. 226 of the Constitution 
of India. 


Shelat J., who heard the petition, in the course of his judgment delivered on 
August 20, 1959, observed as follows :— 


SHELAT J. The petitioners’ case is, that the order of respondent No. 1 dated 
June 23, 1958, (exh. D to the petition), the order of respondent No. 2 contained 
in the letter dated August 22, 1958 (exh. H), and the order dated October 4, 1958 
(exh. J) are illegal and bad in law. Their main ground of challenging these 
orders is that respondent No. 1 had no power or authority to refuse to grant 
the licence once respondent No. 2 had, as stated in his letter dated June 6, 1958, . 
given his approval to the transfer of quota certificates of the dissolved firm in 
favour of the petitioners. Their contention is that once the approval was 
granted, the transfer of quota rights related back to the date of the dissolution 
of the old firm and, therefore, they would be entitled by virtue of that approval 
to the transfer of import licences as from that date and not from the date 
of approval of respondent No. 2. In other words, they contended that the 
deed of dissolution and release entitled them to these quota certificates and 
having acquired under that deed those rights, those rights could not be post- 
ari i a future date merely because respondent No. 2 gave his approval on 
a later date, 
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‘In order.to appreciate this contention, it is necessary at this stage to turn 
to the Imports and Exports (Control) Act, 1947, and the Imports (Control). 
Order,.1955, made thereunder. Section 3 of the Act provides that the Central 
Government may by order published in the Official Gazette, make provisions 
for prohibiting, restricting or otherwise controlling, in all cases and in speci- 
fied class of -cases and subject, to such exceptions if any, as may be made by or 
under the order, the import, export carriage coastwise or shipment .as ship 
stores of goods of any specified description ete. Section 3 of the Imports 
(Control) Order, 1955, then provides that no person shall import any goods 
of the description specified in Schedule I, except under and in accordance with 
a licence granted by the Central Government or by any officer specified in 
Schedule II. Section 5(3)(¢) lays down that no person shall transfer and no 
person shall acquire by transfer any licence issued by the licensing authority 
except under a written permission of that authority. Section 6 provides that 
the Central Government or the .Chief Controller of Imports and Exports may 
refuse to grant a licence or direct any other licensing authority not to grant 
a licence on the grounds set out there, the grounds relevant for the purposes 
of this case being . : 

(e) if the application for the import licence is defective and does not con: 
form to the prescribed rules and | 

(g) if the applicant is not eligible for a licence in accordance with the Import 
Trade Control Regulations. 
Though under the definition section, s. 2, a Chief Controller of Imports and 
Exports includes a Joint Chief Controller and a Deputy Chief Controller, this 
order expressly empowers the Chief Controller to give directions to the Deputy 

Chief Controller, such as respondent No. 1, not to grant licence in the cases 
enumerated in s. 6. 

Turning to the regulations made by the Government they are embodied in 
a book called: Import Trade Control Policy issued for the period October 1957- 
March 1958 which is the relevant period in this case. Paragraph 12 of the 
Policy Book under the heading ‘‘The Licensing System’’ gives categories of 
Importers, (a) Established Importers, (b) Actual Users, (e) New Comers and 

(d) Others. Since the petitioners claim to have the licences on the ground 
that they succeeded to the business of the old Firm which was recognised as 
an established importer and as such was given certain quota certificates, it is 
mecessary to see who is an established importer. Paragraph 15 which defines. 
an: established importer provides that an established importer is a person or a 
firm who has been actually engaged in import trade of the articles comprised 
in any one serial number of the Import Trade Control Schedule during at least 
one financial year falling within the basic period. It further provides that on 
such an importer choosing the best year from such a basic period to show his. 
imports, he may be given quota certificate certifying the value of his best 
year’s imports. Paragraph 18 then provtdes that Quota Licences are given to 
_ established importers at a certain percentage of the total value of imports in 
any one financial year out of the specified basic period of the importer’s choice 
as evidenced by (a) valid quota certificates and (b) registration numbers 
issued by J.C.C.I. Caleutta or by the Licencing authority concerned in con- 
nection with the Quota Registration scheme. Thus in an application for an 
import licence, a quota certificate is a piece of evidence evidencing 

(1) that the applicant is an established importer, 

(2) his total imports in any one financial year, 

(3) the volume of imports for which at a certain proportion he is entitled 
to get an import licence. ° 
Prima facie a quota certificate at best is what it is described, viz., a certificate 
issued to an established importer evidencing .certain particulars which entitle 
him to an import licence for a certain amount. 

Paragraph 72 of the Policy Book deals with the transfer of the quotas. - It 
states that the system of granting licences to established importers was based 
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on the presumption that no.change has taken place.in the constitution of the 
applicant firm. It provides then.that when a change oceurs in the constitution 
or the name of firm or the ‘business changes hands, the reconstituted firm will 
not be entitled-to the quotas of the original firm ‘contil”? the transfer of the 
quota rights.in their favour has been approved by the Chief Controller of 
Imports. and Exports.- Thus acquisition of quota rights of the original firm 
by a firm reconstituted as aforesaid is made dependent upon an approval being 
secured by such a reconstituted firm and therefore ‘‘until’’ such approval is 
secured, it would appear that the reconstituted firm would not be eligible to 
obtain an import licence applied for on the basis of the quota rights of the ori- 
ginal firm. Paragraph 18 then lays down certain principles to be followed 
in cases where the’ reconstituted firm applies for transfer of quota rights of 
the original firm. The definition of the word ‘firm’ used herein is a wide one 
for it not only includes a partnership but also a limited company and a pro- 
prietory business. 


Paragraph 72(a) provides for atr of m rights in certain cases 
therein set out. I set out only two of these cases which are applicable to the 
facts before me. 

(a) @) “Where the. bisnes of a frm is transferred together with all its assets, 
liabilities and goodwill to another firm so as to constitute it as its successor in all 
respects, the transferee firm shall get the quota rights of the transferred firm.” 

(iit) “Where a firm consists of several partners, and its constitution undergoes a 
change by retirement of some partners or admission of new partners, the reconstituted 
firm; continuing the original business in the same name and taking over its assets and 
liabilities, shall be entitled to get the quota rights of the original firm. But the retiring 
partners starting 'a new business whether in the same line or otherwise would not be 
entitled to get any quota rights.” 

I may add one more case set out in el. (b) of this para. as it would be relevant 
when I come to certain decisions of the High Court of Madras referred to by 
Mr: Kantawala. . That is a case of the division of quota rights. 

“Where a firm is dissolved and the partners agree to divide its business, assets and 
liabilities or its goodwill is taken over by one of the partners and none of them is allowed 
to use it, the partners shall get their respective share in the quota rights according to 
the provision of the agreement, 

Tt is thus clear that these principles lay down the extent to which in each 
of the cases enumerated in para. 72 an applicant having his right to an import 
‘licenee as an established importer and on a transfer of quota rights of the ori- 
ginal firm would get quota rights. But it is necessary to bear in mind the basic 
principle laid down in the first part of this para, that when a change occurs in 
the constitution and the name ofthe firm or the business changes hands then 
the reconstituted: firm will not be entitled to the original firm’s quotas until 
the transfer of the quota rights in their favour is approved of by the 
Controller. Since this part of this para contemplates only a reconstituted firm, 
as defined there, the case of a firm which is dissolved and where by an agree- 
ment amongst its partners, its assets and liabilities including its quota rights 
are divided amongst the partners, is not one of a reconstituted firm and there- 
fore it is possible that in such a case since each of the partners was an establish- 
ed importer before the dissolution, no approval might perhaps be necessary 
and the right of each of'them to have his share of quota rights might accrue 
from the date of such agreement. Nonetheless in order that a transfer of such 
rights should take place an application would have to be made by such a part- 
ner to the Controller to establish that there has been a dissolution of the part- 
nership and that he has been given a certain share in the quota rights of. that 
partnership. But since a partnership is a compendium form of expressing the 

individual members thereof, each.of them is an established importer as form- 
ing part of the’ partnership’ while it exists and continues to be so after it is 
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dissolved and its business, assets and liabilities are divided amongst the 
artners. 

Paragraph 72(e) requires that where a change is effected in the constitution 
of a firm or a transfer of business takes place, such a change or transfer must 
be made by registered documents and unregistered documents would not be 
taken into consideration. Paragraph 73 lays down what documentary evidence 
would have to be produced for effecting a transfer of quota rights. In the 
case of a partnership, among other documents, än affidavit of the retiring part- 
ner that he has retired and relinquished all his rights in favour of the conti 
nuing partner or partners is necessary. Clause (VIII) of para. 73 also pro- 
vides that the applicant may also produce all other documents that he may 
like to produce or may be required to produce in support of his claim for 
transfer. Finally para. 74 provides that applications for transfer or division 
of quota rights would not be entertained unless they are accompanied by all 
the documents complete in all respects. 

As I have stated, respondent No. 2 declined to grant his approval to the peti- 
tioners’ application for transfer on the ground that the deed of dissolution 
produced by the petitioners did not state clearly that the petitioners as conti- 
nuing partners had taken over the assets, liabilities and goodwill of the dis- 
solved firm. There can be no question that respondent No. 2 was right in 
this complaint because although the deed mentions that on an account having 
been taken, a certain sum was found payable to the retiring partner, there is 
no express statement therein that the assets, liabilities and the goodwill of the 
firm had been taken over by the continuing partners. The declaration dated 
December 3, 1957, was rejected also on the ground that what was required by 
paras. 72 and 73 of the I.T.C. Policy Book was a deed and not a declaration. 
Ultimately, it was after the document dated March 27, 1958, was tendered that 
respondent No. 2 gave his approval by his letter dated June 6, 1958, direct- 
ing that quota licences admissible to the dissolved partnership on the basis of 
past imports standing in its name should ‘‘in future’’ be issued in the name 
of the petitioners. On this order, respondent No. 1 construed the words ‘‘in 
future’’ as meaning as from and after the date of that letter granting approval 
and not as meaning on and from the date of the dissolution of the firm and 
declined on that basis to grant licences for the period, October 1957 to March 


One thing is clear from these letters that respondent No. 2 was not satis- 
fied with the documents produced by the petitioners until they produced on 
April 27, 1958, the deed of confirmation dated March 27, 1958, that is, long 
after the expiry of the licensing period. The question is whether the petitio- 
ners are entitled to obtain a licence for this period although the approval was 
given for the transfer of quota rights after the expiry of that period? Prima 
facie it would appear that the petitioners would not be entitled as the approval 
by respondent No. 2 of such a transfer is a condition precedent to their ob- 
taining a licence on the basis of the quota rights of the dissolved firm. It 
must be borne in mind that under the regulations contained in the Import 
Trade Control Policy, it would be the established importer who is entitled to 
get a licence on the basis of his past imports on the consideration of which 
he is granted the quota certificates. Thus it was the dissolved firm which was 
entitled to a licence as the established importer. When Shantilal retired from 
the partnership and the partnership was dissolved as a result of his retire- 
ment, although the petitioners continued the business in the name of the dis- 
solved firm, the original partnership came to an end and a reconstituted firm 
came into being and, therefore, until -the approval was obtained, there could 
be no transfer of the quota rights of the dissolved partnership. The right to 
obtain licences on the basis of the quota rights of the dissolved partnership 
can be said to accrue to the continuing partners only on such transfer being 
approved and, therefore, only from the date of that approval. It may be that 
so far as the continuing and the retiring partners are concerned the arrange- 
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ment made between themselves as to the transfer of guota rights of the firm 
would be binding from the date of such arrangement but the approval being 
a condition precedent to the continuing partners’ right to obtain licences on 
the ground of such transfer, that right would accrue on such approval only. 


Mr. Kantawala, however, argued that the rights of the continuing partners 
to the quota rights accrue to them not by reason of the approval of the Con- 
troller but by reason of the assets of the dissolved firm having devolved on 
them under the deed of dissolution. He relied on a passage in Desai’s Law of 
Partnership (2nd edn.), p. 81, where it is stated that licences and quota rights 
are valuable assets of a partnership and therefore the property of such part- 
nership. But I do not think that this passage means that quota rights are 
property in the sense that they are transferable under the Transfer of Pro- 
perty Act er devolve on a person on the death of the holder thereof by opera- 
tion of law. In their very nature a quota certificate is but a piece of evidence 
certifying the past imports of the person to whom it is granted and on the 
basis of which he would be entitled to a licence in eertain proportion. It has 
no doubt a certain value and may well be considered an asset of the firm as 
between the partners but it would be far from correct to say that it is capable 
of devolution by operation of law or contract. The decision relied on at p. 81 
by the learned commentator viz., Mariappa v. Anthomsamt', lays down mere- 
ly that it would be a breach of a contractual obligation giving rise to a claim 
for damages if a party to an arrangement whereby quota rights are divided 
between him and another prevents the other party from applying and obtain- 
ing a licence to the extent of his share in the quota rights. Mr. Kantawala next 
relied on an unreported judgment in Hakutmal alias Hukmatrai Daulatram 
Gopaldas v. Mukhi Wadhumal Naraindas? where the.learned Judge held that 
licences and quotas are assets of a partnership though he was at pains to point 
out that all licences are by their very nature merely permissions to do some- 
thing which would otherwise be unlawful although such permissions in many 
eases would be very valuable. An unreported judgment of Chagla C.J. and 
Tendolkar J. in Chimanlal Popatlal v. B. M. Choksey® clarifies the position of 
licences and quota rights in law. The learned Chief Justice observes: 


“But this quota has no market value: it is not ordinarily transferable or assignable. 
It is merely a licence or a permit given to a particular party to enable him to import 
paper into India and as such it has no inherent value.” 
It is clear from these observations that a licence or a quota certificate is not 
property transferable in law or in respect of which on sale or transfer other- 
wise any devolution of rights binding on a third party takes place. 


Mr. Kantawala, however, relied on a judgment of a Division Bench of the 
High Court of Madras in Joint Chief Controller of Imports v. Jain*. The 
facts were that the respondent was a partner in a firm named Sha Bhagajee 
Sonmull consisting of four partners and doing business mainly in the imports 
of various articles. The firm had been recognised as an established importer. 
The firm was dissolved on and from November 21, 1956. After dissolution, 
the respondent and the three partners submitted their applications individual- 
ly for licences against the quota rights of the dissolved firm. They were told 
that their applications would be considered after the approval of the Chief 
Controller for transfer of quota rights. Those licences were applied for the 
periods, July to December 1956 and January to June 1957. By an order 
dated April 9, 1957, long after the expiry of the first period, the Chief Con- 
troller approved the transfer of quota rights. The order stated that ‘‘instrue- 
tions have been issued to the licensing authorities to the effect that quota licen- 
ces admissible to the dissolved firm...showing in their name should, in future 


1 [1350] Mad. 697. 8 (1957) O.C.J. Appeal No. 12 of 1957 
2 (1945) O.C.J. Suit No. 1658 of 1945, decided by Chagla C.J. and Tendolkar J., on 
decided by Blagden J., on November 7, 1945 March 17, 1957 (Unrep.). 
(Unrep.)- 4 (1959) 72 L.W. 410. 
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be divided in equal ratio, viz., 25 per cent. each’? amongst the four ‘partners. 
‘On these instructions the Joint Chief Controller of Exports and Imports, 
Madras, ‘granted licence to the respondent for January-June 1957 but not for 
the period, July to December 1956, the ground for refusal for the latter period 
as stated being that the transfer of quota rights was approved of after 
the expiry of the licensing period. It was not in dispute that the 
application was made before the expiry of the licensing period and that 
application was not rejected in limine but had been just pending till the ap- 
proval of the Chief Controller. Balkrishna Iyer J. who heard the petition, 
held that the approval for transfer of quotas was ‘a condition -necessary for 
obtaining licence by a transferee firm only when there was a change in the 
constitution or where the business changes hands but that this condition would 
not apply when a firm has been dissolved and its quota rights -have been divid- 
ed among the quondam partners. That rule, he held, applied to a reconstituted 
firm only and not to the case of partners who claim a share in the quota rights 
of the dissolved firm in pursuance of an agreement to. divide them in the 
deed of dissolution. That decision was confirmed by the Appeal Cotirt con- 
sisting of Rajamannar C.J., and Ganapatia Pillai J. who, relying on an earlier 
unreported judgment of Rajgopalan J. in Itta Venkataramiah Chetty, Pro- 
prietor, Rao & Co., Madras v..The Deputy Chief Controller of Exports, 
Madras, held that even if the approval of the Chief Controller were netes- 
sary before a licence could be granted, once such approval is given, the rights 
of the partners would date from the time when the firm was dissolved and the 
partners had agreed to divide the quota rights and that there was no justifi- 
cation for the contention that the title to the proportionate quota certificate 
would date only from the date of the approval. As I have said, the learned 
Judges came to this conclusion basing it on the judgment of -Rajgopalan: J. 
referred to above where the learned Judge had observed:— . 


“Tt is really a little difficult to understand the position taken by the respondent, 
that rights accrued to the petitioner only on 4th February 1955. That was not a’rele- 
vant date at all. The respondent was prepared to admit the devolution of the rights 
of Janardhan Rao on the petitioner by the sale held by the Official Assignee on 26th 
September 1954. The sale-deed was registered on 3rd December 1954. -The devolu- 
tion of rights was complete. It did not depend for its legal effect upon any recognition 
by the Chief Controller of Imports and Exports.” Mate ` 
It is clear from these observations, that the reason for this conclusion of Raj- 
gopalan J. was that the sale of the quota rights of the original firm by the 
Official Assignee effected a devolution of rights which became complete on 
December 3, 1954, when the deed of sale was registered, and that. therefore, 
the approval by the Controller of such a`transfer at a subsequent date cannot 
postpone the rights of the purchaser. - 

_ From the passage in the judgment of Rajgopalan J. cited by Rajmanar C.J. 
in Jain’s case it will be found that the Dy.: Chief Controller of Exports -had 
admitted that there was a devolution of rights of Janardhan Rao by the sale 
held by the Offcial Assignee in favour of the petitioner and it was on that 
admission that Rajgopalan J. held that the devolution. of rights became com- 
plete on the registration of the deed of sale. With-great respect to the learn- 
ed Judges of the High Court of Madras there cannot, in my view, be any 
devolution of rights in the case of quota rights either by contract of sale or 
otherwise. As I have said before, .a quota certificate is at best evidence of 
the holder thereof being an established importer who in the basie year had 
imported a certain quantity of imports on the basis of which he is given 
import licence. It may be a valuable thing and may be an asset of a part- 
nership, but as Chagla C.J. and Tendolkar J. held in Chimanlal Popatlal v. 
B. M. Choksey already referred to, it is not ordinarily transferable and assign- 
able and even an import licence is merely a permit given to an importer to 


5 Writ Petition No. 569 of 1959 (Madras). 
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‘enable him to import a certain type of goods in certain volume ‘permitted 
thereunder. It is personal to. the person to whom it is granted and it is, 
‘therefore, not a property in respect of ae there can. be a transfer undér the 
‘Transfer of Property Act. 


It is true that under para. 72 of the apart Trade Control Policy a transfer 
of quotas is permissible but that that is so not because quota rights are trans- 
ferable under the Transfer of Property Act but because under the rules made 
by the Government they are permitted to be transferred in cases mentioned 
in para. 72 of the Import Trade Control Policy and in the manner and ‘on 
principles therein set out. For these reasons it is not possible for me to ac- 
cede to the proposition that a devolution of rights takes place when quota 
rights are divided as on a dissolution of the firm holding them or when they 
are sought to be transferred by agreement as in the case of a change in the 
firm or, when the firm’ s business changes hands. To accept such a theory of 
devolution of rights in the case of a reconstituted firm would mean not to take 
notice of the express words used in para. 72 which deals with the transfer of 
quotas, That para. in so many words provides that the reconstituted firm as 
in the'case’ before me will not be entitled to the quotas of the original firm 
“‘until’’ the transfer in its favour has been approved of by the Chief Con- 
troller. The’ word ‘‘until’’ must mean’ a condition to a transfer which has to 
‘be recognised by the licensing authority but until such approval is obtained, 
a transfer though valid and binding on the parties to an agreement of trans- 
‘fer, is not binding on the licensing authorities. In this view I must hold that 
the petitioners had ‘no right to obtain an import licence on the basis of the 
quota rights held by the original firm until approval of the transfer in their 
favour was obtained and, therefore, the right to obtain a licence on that basis 
ean only accrue after such approval has been obtained. The transfer not 
having been approved within the licensing period no right to obtain an import 
licence during that period accrued to the petitioners and, therefore, respondent 
No. 2 was right in giving instructions to respondent No. 1 that the petitioners 
were entitled to get a licence on and after they had been approved as trans- 
ferees of the quota rights of the original firm. 


There is yet another difficulty in the way of the petitioners and that arises 
from s. 6 of the Imports (Control) Order, 1955, under which the Chief Con- 
‘troller is empowered to direct any other licensing authority, in this case, res- 
pondent No. 1, not to grant licence on grounds set out therein, one of such 
grounds being that the applicant is not eligible for a licence in accordance 
with the Import Trade Control Regulations. The fact that respondent No. 2 
has the power to give these directions is not disputed. In this case respond- 
ent No. 2 did give such instructions and it was because of these instructions 
that respondent No. 1 declined to issue the licence. Under s. 6 of the Imports 
(Control) Order, 1955, respondent No. 2 has the authority to issue directions 
to any other licensing authority. Respondent No. 1 is an authority subordi- 
nate to respondent No. 2 and, therefore, both for that reason and by virtue 
of s. 6 he is bound to carry out the instructions received by him from respond- 
ent No. 2. It cannot be disputed that respondent No. 2 is situate outside the 
territorial jurisdiction of this Court and, therefore, no writ can be issued 
against him by this Court in respect of these instructions. But it was argued 
that respondent No. 1, who is the licensing authority, is within the jurisdic- 
tion of this Court and a writ can be issued against him. But what respondent 
No. 1 has done is simply to carry out the instructions of his superior autho- 
rity which is his statutory duty to do. If, therefore, I were to issue a writ 
against him, I would be asking him to commit a breach of his statutory duty. 
It was next argued that if the instructions given by respondent No. 2 are not 
warranted in: law, I can prevent respondent No. 1 from carrying them out. 
But that in effect ‘would be as Chagla C.J. and Gajendragadkar J. in Ebrahim 
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Aboobaker v. U. M. Mirchandani® held this Court would not do for the Court 
cannot be asked to do indirectly what it cannot do directly. This would mean 
that although I have no jurisdiction to direct respondent No. 2 not to act on 
his instructions and issue a licence, I would be compelling respondent No. 1 not 
to carry out those instructions, in effeet and substance to render those instruc- 
tions ineffective. i 

On both the grounds, therefore, the petition fails and is dismissed with costs; 
costs fixed at Rs. 400. 


The petitioners appealed. 


R. J. Joshi, with Suresh D. Parekh, for the appellants. 
M. P. Laud, with 8. J. Sorabjee, for the respondents. 


MUDHOLKAR Actg. C.J. This is an appeal from the judgment of Mr. Justice 
Shelat in Misc. Petition No. 81 of 1959. This petition was instituted by the 
two petitioners under art. 226 of the Constitution challenging the decision of 
respondent No. 1, the Joint Chief Controller of Imports, Bombay, refusing to 
grant a licence to them for importing certain motor vehicle parts and aeces- 
sories. 

Prior to August, 1957, the firm of Allied (A to Z) Agencies consisted of 
three persons as partners, those persons being the two petitioners Jaganath 
Prabhashankar Joshi and Shankerlal Prabhashankar Trivedi and one Shanti- 
lal Karsanji Bhatt. This firm carried on business of import and export and 
was. recognized by the Import and Export Authorities as an Established Im- 
porter. Certain quota certificates were granted to this firm for importing 
automobile parts and accessories. 

By a deed of dissolution dated September 6, 1957, the firm was dissolved by 
the retirement of Shantilal as from August 3, 1957. The firm was thereafter 
reconstituted and the only members thereof since then are the two petitioners, 
At the time of Shantilal’s retirement, a sum of nearly Rs. 75,000 was found 
-due and payable to him in consideration of his releasing in favour of the 
continuing partners his right, title and interest in the assets and goodwill of 
the firm. On September 9, 1957, Shantilal made a declaration in which he 
has made the following declaration amongst others :— 

“Under the Deed of Dissolution of Partnership and Release dated 6th September, 
1957, made between me (therein called “the Retiring Partner”) on the one hand and the 
said Shri Jagannath Prabhashankar Joshi and Shankerlal Prabhashankar Trivedi (there-~ 
in called “the Continuing Partners”) on the other hand, I as Retiring Partner having 
released relinquished transferred all my share right title interest claim and demand 
whatsoever in the said partnership business including all the stock in trade goods assets 
debts liabilities cash capital as also the goodwill, tenancy rights, quota rights in the 
Import and Export Licences etc. in favour of the said Continuing Partners.” 

Then again it is stated :— 

“Accordingly I say that the said Mr. Jagannath Prabhashankar Joshi and Mr. Shanker- 
lal Prabhashanker Trivedi have since the 3rd day of August, 1957, been carrying on the 
said business for their own benefit in the same firm name and style and at the said 
place.” 

It may be mentioned, however, that neither the affidavit nor the deed of dis- 
solution contains a clear statement to the effect that the continuing partners 
have taken over all the assets and liabilities of the dissolved firm. 

On September 28, 1957, the petitioners made an application to respondent 
No. 2, the Chief Controller of Imports and Exports, for the transfer to them 
of the import quota certificates which were held in the name of the original 
firm and forwarded with that application copies of the deed of dissolution 
and of the declaration made by Shantilal, In that application they informed 


6 (1952) O.C.J. Appeal No. 88 of 1951, J., on July 2, 1952 (Unrep.). 
decided by Chagla C.J. and Gajendragadkar 
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respondent No. 2 that they desired to have the import licences formerly stand- 
ing in the name of the old firm transferred to them. On November 13, 1957, 
respondent No. 2 informed the petitioners that their request for the transfer 
of the quota rights could not be considered because the documents furnished 
by them were defective. He pointed out that the deed of dissolution dated 
September 6, 1957, did not state in clear terms that the continuing partners 
had taken over the entire assets, liabilities and goodwill of the dissolved part- 
nership concern and that in the absence of any statement to that effect in the 
deed of dissolution, the Chief Controller of Imports and Exports was of the 
opinion that the documents were defective. On December 3, 1957, the peti- 
tioners’ attorneys addressed a letter to respondent No. 2 expressing their sur- 
prise ‘‘at the reading and interpretation of the Deed of Dissolution and Re- 
lease dated the 6th of September, 1957’’. According to them the recitals and 
the operative part of those two documents clearly showed that the retiring 
partner had released and transferred all his ‘share right title interest claim 
and demands whatsoever’ in the dissolved firm and then added, 

“In other words our clients have as such taken over the said partnership concern 
together with all assets debts liabilities goodwill tenancy rights ete. thereof absolutely 
which fact we are instructed by our clients to confirm which we hereby do and say that 
they have not only in fact taken Over all assets, goodwill, cash capital profits debts 
tenancy rights furniture fixtures etc. including the quota rights under the export im- 
port licences of and belonging to the old firm but they have also undertaken and agreed 
to pay and discharge all the debts and liabilities etc. thereof without holding the retir- 
ing partner liable or responsible therefor.” 

Along with this letter they enclosed a copy of the document called ‘‘deed of 
confirmation’ executed by the petitioners on December 3, 1957, wherein 
amongst other things they have stated as follows :— 

“Accordingly, we hereby confirm that we as the Continuing Partners have taken 

over the entire assets liabilities and goodwill of the said old partnership concern with 
intent and purpose that the Retiring Partner is not liable to pay any debts and liabilities 
due or owing by the said old firm to any person or persons whatsoever.” 
It may be mentioned that according to the petitioners the letter of September 
28, 1957, was to be treated as an application. They have further accepted the 
position that the letter received by them from respondent No. 2 dated Novem- 
ber 13, 1957, amounted to a rejection of their application. Along with this 
letter respondent No. 2 had also forwarded the copies of the documents en- 
elosed by the petitioners along with their application dated September 28, 
1957. These documents were again sent by the petitioners’ attorneys to res- 
pondent No. 2 along with their letter dated December 3, 1957, and a copy of 
the deed of confirmation of the same date. In their letter addressed to res- 
pondent No. 2 and bearing the date July 8, 1958, the petitioners have charac- 
terised their letter of December 3, 1957, also as an application to respondent 
No. 2. 

Respondent No. 2 did not take any action on this application immediately 
despite the fact that the matter was very urgent with the result that the 
petitioners had to send not less than six reminders. Those reminders bear the 
dates January 8, 1958, January 11, 1958, January ‘16, 1958, January 31, 1958, 
February 4, 1958 and February 18, 1958. On February 21, 1958, respondent 
No. 2 informed the petitioners that the ‘‘registered declarations could not be 
accepted in place of the registered deeds’’ and that, therefore, the petitioners’ 
request for transfer of the quota rights could not be acceded to on the basis 
of the documents furnished by them. On March 27, 1958, the petitioners and 
Shantilal executed a document called ‘‘the supplementary deed of dissolution 
of partnership and release’’ which inter alia states as follows :— 

“And whereas it was intended under the said Deed of Dissolution and Release that 
the partners have taken over to themselves the entire assets, liabilities as also the good- 
will of the said old firm including the quota rights in the Export/Import Licences, it is 
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felt that it was not so.stated in clear terms in the said Deed of Dissolution and Release, 
Now therefore this Indenture witnesseth that in order to give clear effect and meaning 
to the said Deed Dissolution and Release They the Continuing partners do and each 
of them doth hereby admit and confirm that They the Continuing partners have in fact 
taken over for themselves all the entire assets, the name of the said dissolved firm... 
goodwill debts liabilities etc. as also all benefits rights and interests of and belonging to 
the Retiring Partner in the import/export licences and the quota rights thereunder...” 
They sent this document along with a fresh application dated April 27, 1958, 
to respondent No. 2. By his letter dated June 6, 1958, respondent No. 2 in- . 
formed the petitioners that instructions were sent to respondent No. 1, the 
Joint Chief Controller of Imports, that quota licences admissible to the old 
firm on the basis of the past imports-exports should “in future’’ be issued 
in favour of the petitioners. paR 

It may be mentioned that on December 27, 1957, the petitioners had already 
applied to respondent No. 1 for grant of an import licence for the period 
October, 1957, to March, 1958. It is common ground that an application for 
grant of an import licence for this period had to be made on or before Decem- 
ber 31, 1957. On June 23, 1958, respondent No. 1 informed the petitioners 
that their application could not be considered ‘‘under the existing instruc- 
tions’ received from respondent No. 2. On July 8, 1958, the petitioners 
wrote to respondent No. 2 requesting them to consider their case for the 
licence and issue instructions to respondent No. 1 to grant it. By his reply 
dated July 28, 1958, respondent No. 2 informed the petitioners that as they 
had failed to produce the documents within the licensing period i.e. before 
March 31,'1958, their request for the licence could not be acceded to. It may 
be mentioned that the petitioners had in the meantime preferred an appeal 
before respondent No. 2 on July 21, 1958, and later they preferred a revision 
application on September 9, 1958. The appeal as well as the revision appli- 
eation were rejected by respondent No. 2. Thereupon the petitioners prefer- 
red a petition before the Minister of Commerce and Industry on November 
27, 1958. This petition was also rejected. It was thereafter that they made 
a petition before this Court under art. 226 of the Constitution. 

The petitioners’ case is that:the order of respondent No. 1 dated June 23, 
1958, the order of respondent No. 2 contained in the letter dated August 22, 
1958, and the order dated October 4, 1958, are illegal and bad in law. The 
main ground on which the order of respondent No. 1 is challenged is that he 
had no power or authority to refuse to grant a.licence after respondent No. 2 
had given his approval to the transfer of the quota certificates of the dissolved 
firm in their favour. According to them, once the approval is granted the 
transfer of quota rights related back to the date of the dissolution of the old 
firm and, therefore, they would be entitled by virtue of that approval to the 
transfer of the quota rights to obtain import licences as from the date of trans- 
fer and not from the date of the approval of the transfer by respondent No.-2, 

In order to appreciate this contention it would be desirable in the first place 
to refer briefly to the conditions upon which imports are allowed in India 
and then to the provisions of the relevant laws and instructions which govern 
this matter. i 

Import trade control was first introduced in India in May, 1940, as a war- 
time measure, under the Defence of India Rules, primarily with the object 
of conserving India’s foreign exchange resources. After the cessation of hosti- 
lities and the. lapse of the Defence of India Rules in September, 1946, import 
control was kept alive by the Emergency Provisions (Continuance) Ordinance, 
1946, for a period of one year, because of the conditions prevailing at that 
time. Eventually it was replaced by the Imports and Exports (Control) Act, 
1947. This Act was originally intended to be in force for three years only, 
but apparently because exchange difficulties continued to exist it was extended 
from time to time and under the present extension it will remain in force till 
March 31, 1965. 
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In exercise of the powers conferred by the Act the Central Government pro- 
mulgated the Imports (Control) Order, 1955.. Notifications have been issued 
by the Central Government from time to time on the basis of the Act and the 
Order. The Rules and the procedure governing the imports issued by the 
Government of India are to be found in the Book entitled ‘‘Import Trade 
Control Hand Book of Rules & Procedure, 1956’’. The instructions contained 
therein are modified from time to time and these modifications are to be found 
in another publication of the Government which is issued by it every six 
months and which bears the title ‘‘The Import Trade Control Policy”. 

Mr. R. J. Joshi, who appears for the petitioners, contends that these instruc- 
tions are not only binding upon the authorities but have a force of law. 
Mr. Laud, who appears for the respondents, disputes this position, but says 
that for the purpose of this case, it may be assumed that they are not only 
binding upon the authorities but have a force of law. We are, therefore, de- 
ciding this case upon this footing. 

Section 3 of the Imports and Exports (Control) Act, 1947, confers power 
upon the’ Central Government to make provisions for prohibiting, restricting 
or otherwise controlling in all cases or in specified classes of cases, and subject 
to such exceptions, if any, as may be made by or under the order, the import, 
export etc. of goods of any specified description. It was in exercise of this 
power that the Imports (Control) Order, 1955, was promulgated by the Cen- 
tral Government. Clause 3 of this Order provides that except as otherwise 
provided in the Order no person shall import any goods of the description 
specified in Schedule I, except under, and in accordance with, a licence or a 
customs clearance permit granted by the Central Government or by any officer 
specified in Schedule II. Clause 5 of the Order provides for the attaching of 
eonditions to the licence. The conditions which could be mnponed are set out 
in the Order thus :— : 


“(1) The licensing authority issuing a licence under this- Order may issue the same 
subject to one-or more of the conditions stated below:—~ 

(i) that the goods covered by the licence shall not be disposed of except in the 
manner prescribed by the licensing authority, or otherwise, dealt with without the written 
permission of the licensing authority or any person duly authorised by it; 

(ti) that the goods covered by the licence on importation shall not be sold or dis- 
tributed at a price exceeding that which may. be specified in any directions attached to 
the licence; 

(ii) that the applicant for a licence shall execute a bond for complying with the 
terms subject to which licence may be granted. 

(2) A licence granted under this Order may contain such other conditions, not in- 
consistent with the Act or this Order, as the licensing authority may deem fit. 

(3) It shall be deemed to be a condition of every such licence that:— 

(i) No person shall transfer and no person shall acquire by transfer any licence 
issued by the licensing authority except under and in accordance with ‘the written per- 
mission of the authority which granted the licence or of any other person, empowered 
in this behalf by such authority. 

(ii) that goods for the import of which a licence is granted shall be the property 
of the licensee at the time of clearance through Customs, unless the said licence is cover- 
ed by a letter of authority issued by the licensing authority. 

(4) The licensee shall comply with all conditions imposed or deemed to be imposed 
under this clause.” i 
Clause 6 of the Order deals with the circumstances under which a licence may 
be refused. Those circumstances are as follows:— 


“(a) if the application for the licence does not conform to any provision of this 
Order; 

(b) if such application contains any false, or Means or misleading statement; 

(c) if the applicant uses in support of the application any document which is false 
or fabricated or which has been tampered with; 
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(d) if the applicant on any occasion has tampered with an import licence or has 
imported goods without a licence or has been a party to any corrupt or fraudulent prac- 
tice in his commercial dealings; 

(e) if the application for an import licence is defective and does not conform to the 
prescribed rules; 

(f) if the applicant commits a breach of the Import Trade Control Regulations; 

(g) if the applicant is not eligible for a licence in accordance with the Import 
Trade Control Regulations; 

(h) if the licensing authority decides to canalize imports and the distribution there- 
of through special or specialized agencies or channels.” 

The categories of importers specified in para. 12 of the ‘‘Import Trade 
Control Policy” are as follows :— 

“(aj Established Importers. 

(b) Actual Users. 

(c) New Comers, and 

(d) Others, who do not fall in any of the above categories.” 
The expression ‘‘Established Importers’’ is defined in pare 15 of this book 
as follows :-— 


“Established Importers are persons or firms who have been stall engaged in im- 

port trade of the articles comprised in any one serial number or sub-serial number, as 
the case may be, of the I.T.C. Schedule during at least one financial year (lst April to 
31st March) falling within the basic period as specified for the particular serial number 
or sub-serial number.” 
We are concerned here with the imports for the period, October 1, 1957 to 
March 31, 1958. Under para. 13 of the aforesaid book the last date for sub- 
mission of applications by Established Importers for the grant of import: 
licences was December 31, 1957. Paragraph 13 further provides that appli- 
cations received after the said date were liable to be summarily rejected. It 
further provides as follows :— 


“Firms: which have undergone changes in their constitution should submit their 
applications for quota licences to the appropriate licensing authority, if they can do so, 
by the prescribed date(s), after the sanction regarding transfer of quota rights is issued 
in their favour.” 

The subject ôf ‘‘Transfer of Quotas’’ is dealt with in para. 72 of this Book. 
After stating that the system of granting licences to Established Importers is 
on the basis of their past imports, it goes on to say that when a change occurs 
in the constitution of a firm, the re-constituted firm will not be entitled to the 
quotas of the original firm until the transfer of the quota rights in their favour 
has been approved by the Chief Controller of Imports and Exports. The 
general principles followed in regard to such cases are set out in sub-para. (a) 
of para. 72 which runs thus :— 

“(a) Transfer of quota rights:— 

(i) Where the business of a firm is transferred together with all its assets, liabilities 
and goodwill to another firm so as to constitute it as its successor in an respects, the 
transferee firm shall get the quota rights of the transferred firm. 

(ti) Where a firm is dissolved or wound up or ceases to carry on fontai without 
making provision for transfer of its business, assets, liabilities and goodwill, no one will 
be entitled to the quota rights admissible to that firm. 

_ (iii) Where a firm consists of several partners, and its constitution undergoes a 
change by retirement of some partners or admission of other partners, the reconstituted 
firm, continuing the original business in the same name and taking over all its assets 
and liabilities, shall be entitled to get the quota rights of the original firm. But the 
retiring partners starting a new business whether in the same line or otherwise would 
not be entitled to get any quota rights. 

(iv) Where a firm changes its name without any change in its constitution, its quota 


rights will be transferred to its new name provided it has ceased to do business in the 
old name and title.” 
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Sub-paragraph (e) of this paragraph provides that all transfers or changes in 
the constitution of a firm must be made by a deed or deeds registered with 
the Registrar of Documents except in certain eases. It is admitted before us 
that the present case does not fall within any of the exceptions. Sub-paragraph 
(f) deals with ‘‘Interim Relief’’ and we would quote it in extenso. It runs 
thus :— 

“(f) Interim Relief:— 

Registration of documents ordinarily takes about 2-6 months. To avoid hardship to 
the trade, claims for the transference of rights will be considered on the basis of a copy 
or copies of the relevant deed or deeds duly certified by a competent authority that it 
is a true copy of the original deed lodged for registration, with the Registrar of Docu- 
ments. The original receipt issued by the Registrar should also be produced along with 
the certified copies of the agreement(s). In such cases, transfer of quota rights if other- 
wise due, will be allowed subject to production of the original deed or deeds in due 
course.” 


Paragraph 73 provides that parties claiming transfer of quota rights must 
produce certain documents. Sub-paragraph (iv) of this paragraph provides, 
among other things, that a partnership concern should produce the deed or 
deeds of partnership and where a person has retired an affidavit of the retiring 
partner stating that he has retired and relinquished all his rights in favour of 
the eontinuing partner or partners. Now, while an application for grant of a 
licence could be made to the Joint Controller of Imports and Exports, an ap- 
plication for transfer of the quota rights has to be made to the Chief Con- 
troller of Imports and Exports, ie. to a different authority. It is only after 
the transfer of quota rights is sanctioned by the Chief Controller of Imports 
and Exports that the re-constituted firm would be entitled to obtain an import 
licence. This position is not disputed before us. 


In accordance with the aforesaid provisions the petitioners did make an 
application to the Chief Controller of Imports and Exports for the transfer of 
the quota rights of the dissolved firm to them. Along with that application 
they submitted, as already stated, copies of the deed of dissolution of the part- 
nership and the affidavit of the retiring partner dated September 9, 1957. After 
a perusal of the deed of dissolution, the Chief Controller of Imports and Ex- 
ports came to the conclusion that this document does not state in clear terms 
that the continuing partners have taken over the entire assets, liabilities and 
goodwill of the dissolved firm and upon this ground the Chief Controller of 
Imports and Exports rejected the petitioners’ application. It was contended 
before us that this interpretation was not correct and that we should ourselves 
construe the aforesaid deed of dissolution. In our opinion, this is not a matter 
which we could go into in the writ jurisdiction. All that we are entitled to 
look into is whether the public authority acted within the ambit of its powers 
or transgressed these limits. It is not for us to say whether it has taken a 
correct view of the facts or an erroneous view of the facts or whether it has 
interpreted a document rightly or wrongly. Where a publie authority has 
jurisdiction to decide a point, it can decide it rightly or wrongly. If it de- 
cides it wrongly, that would be unfortunate, and this Court would not be en- 
titled to sit in judgment over the view taken by it. We, however, find that 
the interpretation placed upon the relevant recitals in the deed of ‘dissolution 
eannot be regarded as an impossible or even an unreasonable view. The rele- 
vant recitals » are as follows :-—~ 


“In pursuance of the said agreement and in consideration of the premises and for 
the consideration of the said sum of Rs. 74,319.40 nP. by the Continuing Partners paid 
in manner aforesaid the said partnership be and shall be deemed to have been dissolved 
with effect from and after the 3rd day of August, 1957, and This Indenture further wit- 
nesseth that in consideration of the said agreement and for the consideration aforesaid 
He the Retiring Partner doth hereby release and discharge absolutely for ever to and 
in favour of the Continuing Partners All his share right title and interest claims and 
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demands whatsoever in cash, capital ete. including goodwill of the said firm as also the 
export/ import licences and quota rights thereof and the tenancy rights in the premises 
belonging to the same and All and, Singular the outstanding debts and credits due 
and owing to the said firm from or by any person or persons whatsoever TO HAVE AND 
TO HOLD the same respectively up to and to the use of the Continuing Partners 
absolutely.” , 

Tt would be clear from this that the retiring partner has surrendered or given 
up all his rights in the partnership business including the quota rights under 
the import/export licences standing in the name of the old firm and has said 
that he would no longer be liable in respect of, dues from the partnership firm. 
There are, however, no recitals in the document to show that the continuing 
partners had taken over the assets and liabilities of the old firm. In these 
circumstances, it is clear that the petitioners cannot challenge the order of the 
Chief Controller of Imports and Exports, i.e. respondent No. 2, rejecting their 
application for transfer of the quota rights. 

There is one more thing to be mentioned in this connection and that is, 
that the Chief Controller of Imports and Exports is an authority who does not 
reside within the jurisdiction of this Court and, therefore, under art. 226 of 
the Constitution we have no power to issue a writ to him for correcting any 
error made by him. Mr. Joshi, however, argued on the authority of the decision 
in A. Thangal Kunju Musaliar v. M. Venkitachalam Potts,’ that where such 
authority has an agent within the jurisdiction of this Court it is open to this 
Court to issue a writ to that agent directing him to disregard the order made 
by his principal. The agent, according to Mr. Joshi, is respondent No. 1, i.e. 
the: Joint Chief Controller of Imports and Exports. We cannot accept this 
contention. In the matter of the transfer of quota rights respondent No. 1 ean 
in no sense be regarded as an agent of respondent No. 2, because, he does not 
exercise any delegated function with respect to the transfer of quota rights. 
The grant of quotas and transfer of quotas is a matter which pertains exelu- 
sively to the jurisdiction of respondent No. 2. Respondent No. 1 ‘is no doubt 
entitled to entertain and deal with applications for the grant of import licences, 
but he can do so only upon being satisfied that the applicants before him are 
‘armed with quota certificates. All that he is entitled to look into is whether 
a particular applicant possesses such quota certificate or not. It is not further 
open to him to consider whether that applicant, though entitled to a quota 
certificate, has been wrongly refused such certificate, or whether that applicant, 
though entitled to a transfer of the quota certificate, has been wrongly refused 
such a transfer by the Chief Controller of Imports and Exports. The decision 
in question, therefore, is of no assistance to Mr. Joshi. | 
- Às already stated, the petitioners then made a second application to respon- 
dent No. 2 for the transfer of the quota rights and along with that applica- 
tion sent copies of the original deed of dissolution, declaration and the deed 
of confirmation. 

On February 11/21, 1958, respondent No. 2 informed the petitioners 
as follows :— l 

“With reference to the correspondence resting with your letter dated 16-1-58 on the 
above subject, I write to say that the registered declarations cannot. be accepted in place 
of registered deeds. It is therefore regretted that your request for transfer of quota 
rights cannot be acceded to on the basis of the declaration dated 3rd of December, 1957, 
furnished by you.” 

Thereafter some correspondence ensued between the parties and eventually the 
petitioners executed a deed on March 27, 1958, called ‘‘supplementary deed 
of dissolution of partnership and release’? and sent a copy thereof to resnon- 
dent No. 2 along with an application for transfer of the quota rights in their 
favour. It may be noted that this application was subsequent to the expiry of 
the period for which the quota was asked for. The relevant portion of that 


1 [1965] 2 S.C.R. 1196, at pp. 1221 and 1212. 
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document has already been, quoted above. Now, this document completely 
satisfied respondent No. 2 and thereupon, as already mentioned above, he sent 
a letter dated’ June 6, 1958, to the petitioners informing them that instructions 
were sent to respondent No. 1 that quota licences admissible to the old firm on 
the basis of its past imports-exports should ‘‘in future’’ be issued in favour of 
the petitioners. l 


Now, according to Mr. Joshi, the words ‘‘in future’’ should be interpreted 
as referring to the point of time immediately following the dissolution of the 
. firm and not following ‘the date of the order of respondent No. 2 sanctioning 
the transfer of the quota certificates. In support of his argument, he has relied 
upon two decisions of the Madras High Court. The first one is of Balkrishna 
Ayyar J. in Jain v. Joint Chief Controller of Imports and Exports.2 The 
second one is Joint Chief Controller of Imports and Exports v. Jain® The 
latter decision is that of the Appeal Court from the decision reported in Jain 
v. Joint Chief Controller of Imports and Exports. Some of the facts of that 
case are similar to those of the case before us. Rajamannar C.J. who deliver- 
ed the judgment of the Court observed as follows (p. 857) :— 


“«_..The only question then would be whether the rights of the quondam partners 
could be recognized only on and from the date of the approval by the Chief Controller 
of Imports and Exports and not from the date of the agreement among the partners to 
divide the business and the assets and liabilities of the firm. We agree with Balkrishna 
Ayyar J., that there is no warrant for such postponement of the rights of the erstwhile 
partners even assuming that the approval of the Chief Controller of Imports and Exports 
is necessary before licence could be granted. Once such approval is made the rights of 
the partners would date from the time when the firm was dissolved and the partners 
had agreed to divide the quota rights. Mr. Nambiar admitted that the order of the joint 
Chief Controller, dated 30th November 1956, that the case would be considered later 
after the transfer had been approved by the Chief Controller related to the period 
July-December 1956. Once that approval by the Chief Controller was communicated, 
such approval must be deemed to take effect from the, date of the dissolution and the 
agreement between the partners. Much reliance was placed on the words ‘in future’ 
occuring in the letter of the Chief Controller, dated 9th April 1957. So far as we were 
able to discover from the papers placed before us by Mr. Nambiar there is nothing in 
the original order of approval expressly providing that the rights of the erstwhile 
partners to the quota would only come into existence on and after the approval of the 
transfer....Mr. Nambiar conceded that it was open to the Chief Controller in his 
discretion to say that the quota rights would be recognized even for a period anterior 
to the date of approval and that it was open to the Chief Controller to direct the grant 
of licence for -periods prior to his approval because there was nothing in paragraph 
74 of the Import Trade Control Policy Book to limit his powers. We are unable to 
agree with this interpretation of paragraph 74.” 


Then the learned Judges quoted the following passage from the judgment of 
Rajagopalan J. in Itta Venkateramiah Chetty, Proprietor, Rao & Co., Madras 
v. The Deputy Chief Controller of Exports, Madras* :— 


“It is really a little difficult to understand the position taken by the respondent, that 
rights accrued to the petitioner only on 4th February 1955. That was not a relevant 
date at all, The respondent was prepared to admit the devolution of the rights of 
Janardhana Rao on the petitioner by the sale held by the Official Assignee on 26th 
November 1954. The sale deed was registered on 3rd December 1954. The devolution 
of rights was complete. It did not depend for its legal effect upon any recognition by 
the Chief Controller of Imports and Exports. But independent of that factor, even if 
4th February 1955, should be taken as the guiding date for which really there is no 
justification, the petitioner’s application was on 7th February 1955, and well within the 
period during which the quotas could have been issued and utilised by him. There 


2 [1959] Mad. 271. 4 Writ Petition No. 569 of 1959 (Madras). 
3° [1959] Mad. 850. . 
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was no real scope: for misinterpreting even the letter of the Chief Controller of Imports 
and Exports, dated 4th February 1955, as the basis for refusing duotas: dd 
and observed as follows (p. 858) :— 

“We are in entire agreement with this reasoning. Sub-clause(b) of paragraph 74 is 

quite clear that where a firm is dissolved and the partners agree to divide its business, 
assets and liabilities the partners shall get their respective share in the quota rights 
according to the provisions of the agreement. Such rights would accrue to each of 
the partners from the date of the agreement. The fact that approval of the agreement 
(assuming such approval is necessary) is given by the Chief Controller of Imports and 
Exports on a later date, it cannot be said that the rights of the partners would accrue 
only on and from the date of such approval. The words ‘in future’ can be understood 
to mean ‘from the date of the/dissolution’.” 
With respect, we cannot accept the view taken by the learned Chief Justice 
and concurred in by the learned Judge. In so far as quota rights are concern- 
ed, Chagla C.J. in an unreported judgment in Chimanlal Popatlal v. 
B. M. Choksey,® observed as follows :— 

“But this quota has no market value; it is not ordinarily transferable or assignable 

It is merely a licence or a permit given to a particular party to enable him to import 
paper into India and as such it has no inherent value.” 
Thus, according to this Court a quota right is not ‘property’ which is transfer- 
able in law. If that view is correct—and with respect we think it is,—it 
follows that. by reason of the dissolution of the “partnership, no transfer takes 
place with respect to quota rights. It is true’ that the Import and Export 
authorities are required to take into account a transfer of quota rights, but 
that is so, because of the instructions specifically issued in this regard by the 
Central Government and which are to be found in the book entitled ‘‘Import 
Trade Control Policy’’. These rights, such as they are, must be said to be a 
creation of the Government notifications and would necessarily be exercisable 
to the extent and in the manner provided in those notifications. In para. 72 
of the ‘‘Import Trade Control Policy’’ Book it is clearly laid down that when 
a change occurs in the constitution of a firm, the re-constituted firm will not be 
entitled to the quotas of the original firm until the transfer of the quota rights 
in their favour has been approved by the Chief Controller of Imports and Ex- 
ports. It, therefore, follows that this transfer is a condition precedent to the 
grant of an import licence. The person, in whose favour such a transfer has 
been recognized or sanctioned, would consequently be entitled to rely upon that 
transfer only for a period subsequent to such sanction or recognition and not 
for any anterior period. The date of dissolution of the old firm has thus no 
relevance whatsoever in so far as the grant of an import licence is concerned. 
An import licence is granted by the Joint Chief Controller of Imports and 
Exports to a person not because he has acquired the rights of a dissolved pärt- 
nership firm, but because the transfer of the quota rights made in his favour is 
recognised by the Chief Controller of Imports and Exports. We, therefore, 
agree with the learned single Judge that the transfer sanctioned by respondent 
No. 2 could not entitle the petitioners to obtain an import licence in respect of 
a period prior to the grant of the sanction. 

Mr. Joshi, however, said that he had made an application for the grant of 
an Import licence well within the period specified in para. 13 of the Import 
Trade Control Policy and if there was a delay on the part of respondent No. 2 
to sanction the transfer of the quota in favour of the petitioners, they ought 
not to suffer. We entirely agree that no party should be permitted to suffer 
on account of the delay and laches on the part of any public authority. But, 
however that may be, we cannot assist the petitioners, because they were them- 
selves remiss in the ‘matter of taking the appropriate steps for securing the 
sanction of transfer of quota rights in their favour. The document of which 


5 (1957) O.0.J. Appeal No. 12 of Wa on March 17, 1957 (Unrep.). 
decided by Chagla C.J. and Tendolkar J., 
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they had filed a copy originally was not properly worded and, therefore, though 
they had made an application to the Chief Controller of Imports and Exports 
long before the expiry of the period within which they had to make an appli- 
cation for grant of an import licence, they had to thank themselves for not 
executing a document which was properly worded and which would meet the 
requirements of the instructions laid down by the Government. Further, even 
when they were told as early as the middle of November, 1957, that that docu- 
ment was defective, they did not execute an appropriate document and forward 
it immediately to respondent No. 2, but merely executed a deed of declara- 
tion or ‘confirmation’. If before the expiry of the period within which they 
could make an application for grant of an import licence they had executed a 
document like that of March 27, 1958, there would have been no difficulty in 
their way, but mstead they chose to wrangle about the matter and took no 
satisfactory step till March 27, 1958. They must, therefore, at least share the 
blame for the resulting consequence. 

There is one more thing which we would like to point out and that is, that 
an application for the grant of an import licence to a firm, which has under- 
gone a change in its constitution, could be made only after the sanction regard- 
mg transfer of the quota rights is issued in -its favour. That is what 
is provided in para. 18. Therefore, the application made by the petitioners to 
respondent No. 1 on December 27, 1957, cannot be regarded as a proper appli- 
cation at all. This‘is made clear in the Form itself which amongst other things 
requires the following to be answered :— 


“Whether the constitution of the firm has undergone any change after the issue of 
the quota certificate’ to the firm? If so, quote No. and date of orders issued by the 
appropriate authority sanctioning transfer of quota rights in favour of the applicant.” 
It is clear from this provision that unless the quota certificate in favour of the 
reconstituted firm is sanctioned by the Chief Controller of Imports and Ex- 
ports, that firm would not be entitled to obtain an import licence on the ground 
of its being an Established Importer and a grantee of a quota certificate. 

In these circumstances, we must hold that the mere fact that the petitioners 
made an application for grant of an import licence on December 27, 1957, is 
of no assistance to them. As already stated, their two previous applications 
for sanction of the transfer of quota were rejected by respondent No. 2 and 
it was for this reason that they made a third application on April 27, 1958, 
for the transfer of those quota certificates. They would be entitled to the 
rant of an import licence only subsequent to the sanction of the transfer of 
whe quota certificates in their favour. This is precisely what the Chief Con- 
mroller of Imports and Exports told them and what the Joint Chief Controller 
vf Imports and Exports told them. In our opinion, the view taken by the 
authorities is correct. We are further of the opinion that the petitioners’ 
application for grant of an import licence made on December 27, 1957, though 
«nade within the time prescribed in para. 18 and though made well before the 
expiry of the licensing period, could not be considered by respondent No. 1 
Hecause at the date of the application the petitioners were not recognized as 
Kransferees of quota rights. For these reasons, we affirm the order of the 
learned single Judge and dismiss the appeal with costs. The respondents’ 
attorneys are at liberty to withdraw the amount deposited by the appellants 
in this Court towards their costs. ` 

Appeal dismissed. 

Solicitors for the appellants: Taher Kadiani & Co. 

Solicitor for the respondents: G. M. Divekar. 
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Before Mr. Justice Kotval and Mr. Justice Badkas. 
BABURAO TATYAJI BHONSALE v. MADHAV SHRIHARI ANEY.* 


Representation of the People Act (XLII of 1951), Secs. 82(b), 79(b), 37, 123, 85, 90, 99, 98— 


Allegations of corrupt practices made in petition against candidate —-Whether necessary under 
8. §2(b) that corrupt practice committed by candidate as a candidate or in his own interest—~ 
Candidate against whom allegations of corrupt practice made-in petition withdrawing his candi- 
dature under s. 37— Whether such candidate must be made pariyto the petition—-Applicability 
of last clause of s. 123(3)—Whether s. 99 applies to order made under s. 90(3). 

Section 82(b) of the Representation of the People Act, 1951, means that so long as allo- 
gations of corrupt practices are made m the petition against a candidate he must be made 
a party to the petition. Tt is not necessary that the allegation must be that he con mitted 
the corrupt practices as a candidate or even that he committed the corrupt practices in his 
own interests. 

A candidate who has withdrawn his candidature under s. 37 of the Representation of the 
People Act, 1951, must be made a party to the petition under s. 82(b) of the Act, if allegations 
of corrupt practice are made against him in the petition. 

Having regard to the nature of the corrupt practices mentioned in s. 123 of the Act, it is 
necessary that the meaning of the word “candidate” should extend even to persons who, 
in the words of the definition contained ms. 79(b) of the Act, are persons who hold them- 
selves out a8 prospective candidates, with election in prospect. 

Kapildeo v. Suraj Narayan,! dissented from. 
Chaturbhuj v. Election Tribunal? and Sitaram Hirachand Birla v. Yograjsing,® 
referred to. 

The last clause of sub-s. (3) of 8. 123 of the Representation of the People Act, 1951, “for 
the furtherance of the prospects of that candidate’s election’? apples only to the third 
category mentioned in the section, namely, any other person etc., and not to the first two 
categories, a candidate, or his agent. 

Shriniwas v. R. Raman,’ referred to. 

Section 99 of the Representation of the People Act, 1951, only applies to actual orders 
passed under s. 98 of the Act and not to orders deemed to be under s. 98, such as an order 
under 8, 90({3) of the Act. 

The opening words of s. 99(1) of the Act contemplate a case where an order under s. 98 
still remains to be passed. Butif the petition 1s dismissed as in the case of an order under 
g. 90(3), there can be no further order remaining to be passed under s. 98. 

Chandrika Prasad v. Shiv Prasad,’ O. P. Jain v. Gian Chand®, People’s Own Provi. & Gen. 
Ins. Co. v. Guracharya,? Sawatram Ramprasad Mills, Qo., Lid. v, Vishnu,* Yeshvantrao v. 
K. T. Mangalmurti® and K. Kamaraja Nadar v. Kunju Thevar,” re.erred to. 


THE facts appear in the judgment. 


S. G. Kukdey and D. L. Jaywant, for the petitioner. 
M. R. Bobde, B. R. Mandlekar and C. S. Dharmadhikari, for the respondent. 


Kortvar J. We are concerned in this appeal with an election from the Nagpur- 
Umrer Parliamentary Constituency held to fill a casual vacancy in the House of 


the 


People as required by s. 149 of the Representation of the People Act, 1951, 


Act No. XLIII of 1951) (hereinafter referred to as the Act). 
The following dates are material for the purposes of the appeal: 


The notification calling upon the Constituency to fill the vacancy (under s. 149 of the Act) 


was issued on December 10, 1958. 


*Decided, April 4/6, 1960. First Appeal 


No. 16 of 1960. 
1 [1959] A.I.R. Patna 250. 
2 [1958] A.I.R. All. 809. 
3 (1952) 55 Bom. L.R. 334. 
4 {1958] A.LR. M.P. 243 


[1959] ALR. S 
[1959] A.LRB. S. 
(1945) 47 Bom, L.R. 
[1949] Nag. 905. 
(1957) 60 Bom. L.R. 
[1958] A.LR. S.C. 6 


C. 
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The last date for filmg nominations by candidates standing for the election (under s. 30) 
was December 20, 1958. e oy 
The last date for withdrawing one’s candidature (under s. 37) was December 26, 1958. 


The actual polling at the election (under s. 56) took place on January 31 and February 
1, 1959. ' 


The counting of votes was commenced on February 2, 1959, and completed by 
February 3, 1959, on which date the result of the election was declared. 

At the election, the contest was between three persons. They were (1) the 
respondent Madhav Shrihari Aney who was supported by the Congress Party and 
by the Vidarbha Andolan Samity; (2) Rajabhau Khobragade who was supported 
by the Samyukta Maharashtra Samiti; and (3) Haridas Damaji Awade who stood as 
an independent candidate. There was a fourth person who had filed his nomina- 
tion, N. L. Belekar, but he withdrew his candidature within the time allowed and 
was not a contesting candidate. The successful candidate was the respondent 
M. 8. Aney, who secured 1,27,025 votes, Rajabhau Khobragade secured 68,957 
votes and Haridas Damaji Awade secured 11,448 votes. 

Consequent upon the declaration of the result of the election, a petition was 
presented under s. 81 of the Act on March 18, 1959, by theappellant Baburao Tatyaji 
Bhonsale praying that the election of the respondent should be declared void. There 
was no prayer that any other candidate standing for the election should be declared 
elected as contemplated by s. 82 (a) of the Act. 

In the election petition the appellant-petitioner claimed that he was a voter whose 
name was duly entered in the electoral roll of the said constituency, a fact which 
is not in dispute before us. According to the petitioner, the respondent’s election 
was liable to be declared void because either the respondent or his agents and other 
persons working for him were guilty of certain corrupt paractices as defined in 
s. 123 of the Act. 

The allegations in the petition are brief and it is worthwhile reproducing the 
material paragraph because most of the questions argued in appeal turn upon the 
recitals in that paragraph. In para. 6 of the petition the petitioner stated his case 
regarding corrupt practices as follows: 


“In the course of the propaganda carried on by the respondent for his election, systematic ap- 
peals were made by the respondent and with the consent of the respondent by his agents and other 
persons who were canvassing votes for him, to vote for the respondent and to refrein from 
voting for Shri Rajabhau Khobragade on grounds of caste, race, community and religion. The 
respondent and with his consent his agents and other persons working for him used the election 
symbol of the respondent viz. two bullocks with yoke on and appealed to it as a symbol of 
Buddhist religion and the Hindu religious symbol of cow was used and appeal made to ıt for the 
furtherance of the prospects of the respondent’s election, These appeals, uses and appeals were 
made at various meetings held at Nagpur and other places, particulars of which are given m 
Schedule I, by articles and items published in the newspapers (filed herewith) viz., Dainik 
Vidarbha Andolan and Daily Maharashtra, published at Nagpur, particulars of which are given 
in Schedule II and by pamphlets and handbills published at Nagpur, the particulars of which 
are given in Schedule III.” 

In para. 7 of the petition, the petitioner also alleged other forms of corrupt practi- 
ces with the details of which we are not concerned in this appeal. In para. 16 the 
petitioner stated that on account of the commission of the above corrupt practices 
and the instances of non-compliance with the provisions of the Constitution, the 
Act, Rules and orders made under the Act, the result of the election, in so far as 
it concerned the respondent, had been materially affected. Appended to the peti- 
tion were six schedules in which particulars of the corrupt practices were given 
and the details ofthe contraventions of the Act. In Schedules I and II the petitioner 
stated, with reference to para. 6 reproduced above, the particulars of the several 
meetings wherein speeches were made making appeals which amounted to corrupt 
practice within the meaning of s. 123(3) of the Act. The petitioner merely gave the 
dates of the meetings and the places of the meetings. In Schedule II the petitioner 
referred to several articles published in newspapers and items of news appearing 
in two newspapers, namely, the Dainik Vidarbha Andolan and the Dainik Maha- 
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rashtra. Woe shall later on refer to certain specific items out of these two schedules 
attached to the petition. | | 

Before the Election Tribunal the petition had a chequered and unfortunate career. 
The petition was filed on March 18, 1959. The respondent replied to it on July 
23, 1959. By para. 18 of his reply, the respondent alleged that the averments as 
to corrupt practices, particularly the averments in para. 6 of the petition, were far 
too general, vague and indefinite and they did not furnish the particulars requisite 
‘under law. The respondent averred that the petitioner ought to disclose who were 
the agents referred to in para. 6 of the petition and by which other persons the 
working or canvassing for the respondent was done. The respondent prayed that 
for want of these particulars regarding corrupt practices in terms of s. 123(8) of 
the Act, the pleadings were liable to be struck off. Pursuant to this objection, the 
petitioner applied for amendment of his petition on July 25, 1959. 

In his application for amendment, the petitioner alleged that he desired to add 
some particulars to those already given in his petition and for that purpose he wanted 
to amend Schedules I-VI as stated in the list appended to the application for amend- 
ment. The petitioner also prayed for amendment upon another ground, namely, 
that the petitioner had through inadvertence not given a few particulars in the 
petition and that inadvertent omission should be permitted to be supplied. He 
appended to the application for amendment two statements, among dthers, which 
he wished to be added to Schedules I and II of the petition. 

In Schedule I, he wished to add ‘‘names of speakers who made the appeal or use 
referred to in s. 123(3) of the Representation of the People Act” and among the names 
mentioned, was at items 1 and 3 the name of N. L. Belekar, the candidate who had 
withdrawn. In Schedule II, the petitioner wished to add the names of persons who 
were parties to the corrupt practices. It may be mentioned here that in Schedule 
II which had already been filed, against item No. 6 under the heading “Author” 
appeared the name of Haridas Awale referring back to item No. 5 in the original 
Schedule which item was as follows: 

“Date of issue Volume No. Page. Caption of articles and items. 

26-1-1959 Vol. I. No. 7 1 Khobragade Na Mat Dewoon Paksha Droha 

Wa Dharma Droha Karoon Naka. 
(Be not treacherous to (your) party and 
(your) religion by giving (your) votes to 
i Khobragade)” 

The application for amendment was opposed by the respondent. By an addi- 
tional statement filed on July 28, 1959 (exh. 9) it was objected by the respondent 
that these particulars which the petitioner sought to add had been invented later 
on. It was also objected that the adding of these particulars virtually meant 
presenting a fresh election petition which could not be done after the period of limi- 
tation was over, nor could it be done except with the permission of the Election 
Commission. The respondent also alleged that the application for amendment 
was not bona fide. 

The Election Tribunal allowed part of the application by its order dated August 
26,1959 (exh. 12). The Tribunal took theview that inso faras the petitioner desired 
to give the particulars of corrupt practices already alleged, he was entitled to do so 
but that he could not give by way of amendment any further instances of corrupt 
practices, because that was expressly prohibited by the provisions of s. 90(4) of the 
Act. The Tribunal took the view that so far as the omission to give the particulars 
was concerned, it was a case of negligence or inadvertence and that for a fair and 
effectual trial of the petition, the petitioner ought to be allowed to amend his petition 
by giving those particulars. 

With the allowance of the amendment application commenced all the difficulties 
which the petition encountered before the Tribunal culminating in its dismissal. On 
September 14, 1959, the respondent raised a preliminary objection to the petition 
founded upon the provisions ofs. 82(b) of the Act (exh. 23). According to the respon- 
dent, the candidate Haridas Awade against whom allegations of corrupt practices 
had been preferred in the petition as amended was a necessary party to the petition 
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because of s. 82(b), and since the said candidate had not been joined, the petition 
was liable to be dismissed in limine. : 

The petitioner made frantic efforts to avoid the effect of the objection. On 
September 21, 1959. he replied to the objection stating that the objection had not, 
been taken by the respondent in his written reply and that, therefore, it should not 
be entertained. The petitioner denied that any allegations had been made in the 
petition that the candidate Haridas Damaji Awade had committed any corrupt 
practice. He stated that any amendment of the petition to the effect that the 
candidate Haridas Damaji Awade had committed corrupt practices could not have 
been allowed by the Tribunal and would be outside the scope of the petition. The 
petitioner added that he had no objection to joining the candidate Haridas Damaji 
Awade as a respondent, but did not apply to join him. 

The Tribunal heard arguments as to the preliminary objection raised, and upon 
submissions of counsel as to the pleadings, it came to the conclusion that it was not 
clear whether the petitioner wished to refer to the candidate Haridas Damaji Awale 
or Awade. The Tribunal, therefore, made an order on September 23, 1959 (exh. 28) 
that the petitioner should make the position clear by filing another written statement 
with proper verification. In compliance with this order, the petitioner filed a 
written statement on September 23, 1959, as follows : 

“That the allegation of corrupt practice made by him im the petition amended on 28-8-1959 is 
made against one Haridas Awade, the author of the 1tem entitled, “Khobragade Na mat Dewoon 
Paksha Droha wa Dharma Droha Karoon Naka” and published in Dainik Vidarbha Andolan 
‘dated 26-1-1959 and not against Haridas Damaji Awade one of the contesting candidates in the 
election who is a different person.” 

Consequent upon this clarification the Tribunal framed the additional issue No. 15(a) 
upon which the petition came to be subsequently dismissed. 

Meanwhile, on the same day on which the petitioner filed his reply to the preli- 
minary objection viz., on September 21,1959, he also prayed fora further amendment 
(exh. 25). By that application, he practically wanted to withdraw most of the 
amendments which he had applied for on July 25, 1959, and which had been opposed 
by the respondent but notwithstanding the opposition had been allowed by the 
Tribunal by its order dated August 26, 1959. The subsequent application for 
amendment clearly shows that the petitioner had fully appreciated the lethal nature 
of the objection raised by the respondent that the petition could not be proceeded 
with in the absence of the candidate Haridas Damaji Awade. 

On September 24, 1959, the Tribunal passed a lengthy order whereby it rejected 
the second application for amendment. The Tribunal held that the respondent had 
by then acquired a right to have the petition dismissed under the provisions of s. 82(b) 
read with s. 90(3) of the Act and the allowance of the second amendment would 
take away that right. The petitioner, therefore, could not be allowed to resile from 
the amendments which he had previously sought and which had been allowed in the 
teeth of opposition by the respondent. 

Simultaneously with the framing of the additional issue there were several other 
issues framed upon the merits of the allegations in the petition, particularly as regards 
the corrupt practices alleged. With the pleadings on this part of the petitioner’s 
case and the issues framed thereon we are not concerned in this appeal, for,as we have 
already stated, the petition has been dismissed by the Tribunal upon the preliminary 
ground that it did not lie because the necessary parties were not joined as required 
by s. 82(b) of the Act. On September 28, 1959, the respondent applied that the 
additional issue No. 15(a) which had been framed by the Tribunal should be tried as 
a preliminary issue, This was opposed by the petitioner and ultimately the Tribunal 
rejected the application by its order dated October 1, 1959, and decided to proceed 
with the trial of all the issues simultaneously. The evidence recorded in the case 
was recorded on all the issues, though, in the result, after hearing arguments, the 
Tribunal has dismissed the petition only on the preliminary ground and not given 
its findings onthe merits ofthe petition. It is one of the points raised by the appel- 
lant in this appeal that the Tribunal ought to have decided all the issues, in the 
circumstances. 

It remains to be mentioned here that the petition has not merely been dismissed 
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for the non-joinder of the candidate Haridas Damaji Awade but also because of the 
non-joinder of another candidate N. L. Belekar. How this issue came to be raised, 
may now be explained. N. L. Belekar was a candidate who had filed his nomination 
paper in the election but he had withdrawn the nomination under s. 37 of the Act. 
This is not disputed in the appeal before us. Since allegations had been made in 
Schedule I of the petition against N. L. Belekar of having committed corrupt prac- 
tices as mentioned in para. 6 of the petition, the candidate N. L. Belekar was 
examined as a witness on behalf of the respondent. In his evidence as R. W. 2 at 
exh. 210, N. L. Belekar admitted that he was a candidate and had withdrawn his 
nomination. He had stood as an independent candidate. Consequent upon this 
admission, the respondent applied on October 25, 1959 (exh. 331) that he had come 
to learn during the evidence that N. L. Belekar was a candidate and had withdrawn 
his candidature and that, therefore, he was also a necessary party under s. 82(b) and 
that since he was not joined the petition was liable to be dismissed under s. 90(3) 
of the Act. In reply to this objection (exh. 333), the petitioner admitted that N. L. 
Belekar had not been joined as a respondent to the petition but he denied that N. L. 
Belekar was a candidate. According to the petitioner, N. L. Belekar had withdrawn 
his candidature under s. 37 of the Act and “thereby he ceased to be a candidate”. 
The petitioner also denied that he had made any allegation that N. L. Belekar had 
committed corrupt practices as a candidate. The petitioner also urged that the 
Tribunal had no power to order the amendment of the petition,so as to show that 
N. L. Belekar had committed corrupt practices and that in any case the objection 
was outside the scope of the issues raised. The Tribunal appears to have decided 
to try this issue. It did not pass any formal orders but in its judgment it framed 
additional points for determination which are stated in para. 11 as follows: 

“(1) Whether the respondent proves that the allegations made in para 6 of the election 
petition and the Schedule I of the election petition are the allegation of corrupt practice made 
against Shri N. L. Belekar, the candidate? 

(2) Ifso, whether the election petition is liableto be dismissed under section 90(2) of the 
Representation of the People Act, 1951, on account of the non-joinder of this candidate as a 
party to the election petitions?” 

In a judgment which is by no means remarkable for its brevity, the Tribunal has 
hold that the petition was liable to be dismissed under s. 82(b) read with s. 90(3) of 
the Act, because the two candidates whom it was negessary to join as parties to the 
petition, namely, Haridas Awade and N. L. Belekar, were not joined. It negatived 
the contention raised on behalf of the petitioner that Haridas Awale referred to in 
Schedule II read with para. 6 of the petition was not the candidate Haridas Damaji 
Awade. It held that the allegations of corrupt practices made in the petition were 
made only against the candidates Haridas Damaji Awade and N. L. Belekar andno 
other persons bearing those names. It also held that the allegations in the petition 
amounted to allegations of corrupt practice against these persons as candidates and 
that, therefore, they ought to have been joined under s. 82(b) of the Act as parties 
to the petition, and since they were not so joined, the petition was liable to be 
dismissed under s. 90(3). In view of this finding, the Tribunal further held that it 
was unnecessary for it to go into the other issues framed in the case. Itrejected the 
contention that the Tribunal was bound to decide them under s. 99(7) because they 
were issues pertaining to the allegations of corrupt practice. 

Mr. S. G. Kukdey, on behalf of the appellant-petitioner, has raised several conten- 
tions both on the facts and in law. On the facts it was urged, that the allegations 
which. were made in the petition were not allegations against any candidate. 
Before the Tribunal it appears to have been contended that Awale and Awade 
are not the names of one and the same person and that the candidate was Haridas 
Damaji Awade and not Haridas Awale mentioned in Schedule II of the petition. 
A great part of the judgment of the Tribunal has been devoted to this controversy 
but in the appeal before us it has been conceded that the candidate is known as either 
Awale or Awade and that nothing turns upon this difference in the spelling of the 
name. 

[His Lordship after considering the evidence on the- point held that Haridas 
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Damaji Awade or Awale referred to in the petition and the schedules appended 
thereto was none other than the candidate Haridas Damaji Awade.]. 

It was then urged that assuming that the allegations of corrupt practice in para. 6 
of the petition referred to the candidate Haridas Damaji Awade, the allegations | 
themselves are not such as to attract the application of s. 82(b). We have already 
reproduced para. 6 of the petition. It was urged that all that the allegations in that 
paragraph show is that systematic appeals were made either by the respondent 
M. S. Aney, or with the consent of the respondent by his agents and other persons 
who were canvassing votes for him, to vote for the respondent and to refrain 
from voting for Rajabhau Khobragade on grounds of caste, race, community and 
religion. Even accepting the finding to which we have come that the Haridas Awale 
in Schedule IT was the candidate and that, therefore, the allegations in para. 6 were 
in relation to him, it was urged that those allegations did not amount to saying that 
the candidate Haridas Damaji Awade carried on the propaganda or made systematic 
appeals as a candidate but only as an agent or other person canvassing votes for 
the respondent. It was urged that under the provisions of s. 82(b) the allegations 
must be allegations which are made of corrupt practices against a candidate qua candi- 
date, i. e. of corrupt practices in his own interests as a candidate and that the re- 
citals in para. 6 of the petition read with Schedule IT did not amount to such alle- 
gations. 

In our opinion, the provisions of s. 82(6) do not warrant any such interpretation. 
The section reads as follows : 


“Parties to the petition. A petitioner shall join as respondents to his petition— 

(a) si 

(b) any other candidate against whom allegations of any corrupt practice are made in the 
petition.” 
It may be observed that there is no qualification put on the words “‘any other candi- 
date” occurring in cl. (b). We do not see any reason why any other meaning should 
be imported into the clause. Thus, the plain meaning of the clause would be that 
so long as allegations of corrupt practices are made in the petition against a candi- 
date, he must be made a party to the petition. It is not necessary that the allegation 
must be that he committed the corrupt practices as a candidate or even that he 
committed the corrupt practices in his own interests. 

The word “candidate” is defined in s. 79(6) as follows : 


ae @ 


candidate’ means a person who has been or claims to have been duly nominated as a 
candidate at any election and any such person shall be deemed to have been a candidate as from 
the time when with the election in prospect, he began to hold himselt out as a prospective candt- 
date.” 


Mr. Kukdey urged that the definition in s. 79(b) is prefaced by the words “Unless 
the context otherwise requires” and that here the context indicates a contrary 
intention. The candidate Haridas Damaji Awade satisfied this definition and even 
though it is alleged in para. 6 of the petition that he carried on propaganda on behalf 
of the respondent for the latter’s election, we do not see how, because of such an 
allegation, Haridas Damaji Awade would cease to fall within the definition or within 
cl. (b) of s. 82. 

The contention of the petitioner in substance amounts to this that one Haridas 
Damaji Awade, an individual, made the appeals or carried on the propaganda on 
behalf of the respondent on grounds of caste, race, community or religion, and though 
he incidentally happens to be a candidate also, he need not be joined under cl. (b) 
of s. 82 because the allegations are made against him not as a candidate but only 
as an unconnected person working for the respondent or as a mere representative 
of the respondent. We do not think that we can accede to such an interpretation 
of s. 82(6). On the other hand, it seems to us that the Legislature intended that 
a candidate guilty of corrupt practices shall be joined as a party to a petition whether 
he committed the corrupt practices in his own interests or in the interests of some 
other candidate. In conceivable cases moreover it would be extremely difficult, 
if not impossible, to decide whether a person who is a candidate committed corrupt 
practices in furtherance of his own election or for the benefit of another candidate 
and, therefore, merely as an individual. Moreover, where the Legislature intended 
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to limit the nature of the corrupt practice as being in the interests of the candidate 
himself, they have clearly said so: see for example ols. (3) and (4) of s. 123. No 
such limitation or qualification has been laid down in s. 82(6). The context, there- 
fore, does not require us to construe the word “candidate” in any other sense than 
in s. 79(b). We therefore hold, agreeing with the Tribunal, that the parson named 
in Schedule IT against whom allegations of corrupt practices were made in para. 6 
of the petition was the candidate Haridas Damaji Awade and that he should have 
been joined as a party to the petition under s. 82(6) of the Act. The consequence 
of non-joinder is that the petition is liable to be dismissed. 

We then turn to the contention raised on behalf of the appellant by Mr. Kukdey 
upon the objection raised as to non-joinder of the other candidate N. L. Belekar. 
This candidate, as we have already stated, filed his nomination but withdrew it 
under s. 37 of the Act. His withdrawal is proved by his evidence and the fact was 
not disputed bythe appellant. He has stated that he had filed his nomination as an 
independent candidate and that he withdrew it because he himself did not wish to 
contest the election and not because of any other candidate. This evidence has 
not been disputed before us. In the petitioner’s reply to the objection raised by the 
respondent the petitioner admitted thatthe candidate N. L. Belekar had withdrawn 
his candidature under s. 37 of the Act, but his contention was that thereby he ceased 
to be a candidate and, therefore, it was not necessary to join him as a respondent 
to the petition. The contention in short is that though s. 82(6) speaks of any other 
candidate against whom allegations of corrupt practice are made in the petition, a 
candidate who has withdrawn his candidature under s.37 after filing his nomination 
ceases to be a candidate and, therefore, would not fall within the words “any other 
candidate” in ol. (b) of s. 82. 

Apart from the authorities to which we shall presently refer, we may here refer 
to certain provisions of law. Under Part V of the Act, there are prescribed five 
distinct stages in the conduct of elections: The first is the appointment of a date 
for nominations and the making of nominations; the second is the scrutiny of nomi- 
nations; the third is the withdrawal of candidatures and publication of the names of 
» candidates; the fourth is the taking of the poll; and the fifth, the counting of votes 
and the announcement of the result. Section 32 provides for nomination of 
candidates for election and indicates that any person may be nominated as a candi- 
date for election to fill a seat if he is qualified to be chosen to fill that seat under the 
provisions of the Constitution and the Act. Therefore, so far as s. 32 is concerned, 
it is in the contemplation of law that a person becomes a candidate for election 
at least at the very moment of time that he presents his nomination. We shall show 
presently that the definition goes farther. The person presenting a nomination 
paper is referred to as a candidate also in s. 33 even prior to the time when he presents 
his nomination paper before the Returning Officer. Section 36 which provides for 
the scrutiny of nominations refers in sub-s. (8) to “validly nominated candidates” 
as opposed to other candidates. l ; 

Theon we turn to the provision for withdrawal of candidature. Section 37 says 
that “any candidate may withdraw his candidature by a notice in writing which 
shall contain such particulars as may be prescribed,” before the time fixed for the 
withdrawal of nominations. Thus, it will appear that under the Act a person 
who files his nomination paper as a candidate at an election and a person who with- 
draws under s. 37 are both referred to in the Act as candidates. bea 

We have already reproduced the definition contained in s. 79(b). The words “a 
person who has been or claims to have been duly nominated as a candidate at any 
election” and certainly the words “‘shall be deemed to have been a candidate as from 
the time when with the election in prospect, he began to hold himself out as a pro- 
spective candidate’ would clearly show that a person may be a candidate even prior 
tothe filing ofhis nomination and even after he has withdrawn from contest by with- 
drawing his candidature under s. 37 as.the candidate N. L. Belekar has done in 
the instant case. No doubt, the definition would not apply to any of the sections 
in Part V. In terms it only applies to Parts VI, VII and VIII, but we have shown 
above that much the same result ensues on a consideration of some of the provisions 
of Part V itself, which serves to reinforce our conclusions as to the interpretation 
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of s. 82(b). So far as s. 82(5) is concerned a candidate who has withdrawn his candi- 
dature under s. 37 must be made a party to the petition if allegations of corrupt 
practice are made against him in the petition. 

In support of his contention that a candidate who has withdrawn under s. 37 
ceases to be a candidate Mr. Kukdey relied on Kapildeo v. Suraj Narayan.1 The 
reasons given in this case were adopted by Mr. Kukdey and he urged that having 
regard to the provisions of cl. (a) of s. 82, it is clear that the provisions of cl. (b) 
cannot apply to a candidate who has withdrawn. 


Section 82 runs as follows: 


“Parties to the petition A petitioner shall join as respondent to his petition— 

(a) where the petitioner, in addition to claiming a declaration that the election of all or 
any of the returned candidates is void, claims & further declaration that he himself or any 
other candidate has been duly elected, all the contesting candidates other than the petitioner, 
and where no such further declaration is claimed, all the returned candidates; and 

(b) any other candidate against whom allegations of any corrupt practice are made in the 

petition.” 
The Patna case emphasised the words “any other candidate has been duly elected” 
in cl. (a). It was held that these words show that the candidate must have stood 
for election and that a person who has withdrawn his candidature , therefore, cannot 
be a candidate within the meaning of cl. (a). The further reasoning adopted by the 
learned Judge who delivered the judgment on behalf of the Division Bench was as 
follows (p. 252) : 


“The meaning of the word ‘candidate’ here has to be given according to the definition given in 
S. 79(b) with reference to the context. Similarly, the words ‘any other candidate’ used in cl. (b) 
must, with reference to the context of that clause itself, mean any candidate who did not with- 
draw his candidature under Š. 37 of the Act, because the question of corrupt practice practically 
arises only on publication of a list of contesting candidates under S. 38 of the Act after the with- 
drawal of the candidature by any candidate under 8. 37 of the Act. On a proper construction 
of 8. 82, my opinion is that a candidate who had been duly nominated as a candidate at an 
election but has withdrawn his candidature under 8. 37 of the Act is not a candidate within 
the meaning of 8. 82(b) of the Act to be required to be made a party to the election petition.” 


The argument thus was that if this was the requirement of cl. (a), then the use of 
the words “any other candidate” in cl. (b) must also refer to a candidate who has 
stood for election and has not merely withdrawn his candidature. The definition 
of the word “candidate” in s. 79(b) is preceded by the words “unless the context 
otherwise requires” and that reading the provisions of s. 82 as a whole, the context 
in which cl. (b) occurs shows that the definition as contained in s. 79(6) must mutatis 
mutandis be modified and be read to exclude a candidate who has withdrawn from 
election. 

In the first place, and with the greatest respect, we are unable to see how the provi- 
. sions of cl. (a) of s. 82 can affect the question of interpretation of cl. (b) thereof. The 
two clauses are not in pari materia and deal with wholly different subjects. Clause 
(a) refers to a particular type of petition where in addition to a prayer that the 
election of all or any of the returned candidates should be declared void, a further 
declaration is asked for that the petitioner or any other candidate has been duly 
elected. In such a case, all the contesting candidates other than the petitioner must 
be joined if the further declaration is claimed, and where no such declaration is 
claimed, only the returned candidates need be joined. The subject-matter of cl. (b) 
of s. 82 is, however, wholly different. It deals with corrupt practices and all that it 
requires is that where allegations of corrupt practices are made in the petition 
against any other candidate, that is to say, other than the petitioner, such other 
candidate shall be joined as a respondent. In view of this, it seems to us that it 
would not be possible to construe c} (a) in the light of the provisions of cl. (b) and we 
say so with the greatest respect. 

If we turn to the definition of “corrupt practices’ in s. 123 of the Act, it will be 
seen from cls. (a) and (b) of sub-s. (1) that the corrupt practice mentioned in that 
sub-section, namely, of bribery, may be committed by a person even before he files 
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his nomination paper. If the interpretation for which Mr. Kukdey contends were to 
be accepted, allsuch persons, if they withdrew their candidature, need not be made 
parties to the petition, with the result that any corrupt practice committed by such 
persons would not be within the scope of an election petition. The definition in 
S. 79(b) moreover clearly indicates that such a person would fall within the meaning 
of the word “candidate” and must be joined as a party under s. 82(6). Nothing 
in the context of cl. (b) of s. 82 indicates that the meaning of the word “candidate” 
in s. 79(6) must be modified. On the other hand, it seems to us that having regard 
to the nature of the corrupt practices mentioned in s. 123, it is necessary that the 
meaning of the word “candidate” should extend even to persons who, to quote the 
wording of the definition, are persons who hold themselves out as prospective candi- 
dates, with the election in prospect. 

The Allahabad High Court has in Chaturbhuj v. Election Tribunal? taken a view 
contrary to that of the Patna High Court. Though it was decided earlier, we do 
not find that the Allahabad case was referred to by the Patna High Court when it 
decided Kapildeo’s case. The Allahabad High Court has, upon a consideration 
of the provisions of cls. (a) and (b) of s. 82 clearly held that the subject-matter of the 
two clauses is wholly different and that, therefore, cl. (a) cannot be used as a guide 
to the interpretation of cl. (b). At page 812, col. 2, their Lordships observed : 

“Clearly, therefore, cl. (b) of S. 82 of the Act introduces the requirement of certain persons 
being impleaded as respondents in the petition with a purpose which is entirely different, and 
distinct from the purpose for which persons are to be impleaded as respondents under cl. (a) of 
S. 82 of the Act or the purpose for which persons were to be impleaded as respondents, in an 
election petition under 8. 82 of the unamended Act.” g 


We are, with respect, unable to accept the line of reasoning adopted in the 
Patna oase. 


Reference was also made by Mr. Kukdey to a case of this Court reported in Sitaram . 
Hirachand Birla v. Yograjsing.2 That was, however, a decision given under the 
provisions of the Act of 1951. Under the Act of 1951 the provisions of s. 82 made no 
distinction between a petition founded upon allegations of corrupt practice and a 
petition upon any other ground, nor between the nature of the relief claimed as in 
the present section. Section 82 under that Act morely provided that “ a petitioner 
shall join as respondents to his petition all the candidates who were duly nominated ' 
at the election other than himself if he was so nominated”. The provisions of s. 82 
as it then stood were thus wholly different from the provisions of the two clauses in 
the present s. 82. Sittaram’s case, therefore, cannot apply here. In our opinion, 
though the candidate N. L. Belekar had in the instant case withdrawn his candid- 
ature under s. 37, he would still fall within the meaning of the words “ any other 
candidate” in cl. (6) of s. 82 and the petitioner was, therefore, bound to join him as 
a respondent to the petition. 

[His Lordship after dealing with a point not material to this report, proceeded.] 

We then turn to the next contention raised in appeal arising out of the non-joinder 
of both the candidates Haridas Damaji Awade and N. L. Belekar. The contention 
raised is that the allegations in para. 6 of the petition are not allegations which amount 
to corrupt practices within the meaning of those words used in s. 82(b) if read with 
the provisions of s. 123(3) of the Act. Sub-section (3) of s. 123 defines one class 
of corrupt practice as follows: 

“The systematic appeal by a candidate or his agent or by any other person with the consent 
of a candidate or his election agent, to vote or refrain from voting on grounds of caste, race, commu- 
nity or religion or the use of, or appeal to, religious symbols, or the use of, or appeal to, national 
symbols, such as the national flag or the national emblem, for the furtherance of the prospects ` 
of that candidate’s election.”’ 

The contention is based upon the last clause occurring in this sub-section, namely, 
“for the furtherance of the prospects of that candidate’s election”. The contention 
is that where the systematic appeal contemplated by the section is made either by 
a candidate or his agent or by any other person with the consent of a candidate or 
his election agent, it must be an appeal for the “furtherance of the prospects 


2 [1968] A.L.R. AU. 809. 3 (1952) 55 Bom. L.R. 334. 
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of that candidate’s election” and that the allegations in the present petition do not 
show that the appeals referred to in para. 6 of the petition were for the furtherance 
of the prospects of that candidate’s election, meaning thereby the candidates Haridas 
Damaji Awade or N. L. Belekar. 

The point is a point of some importance, and it was conceded on both sides that 
it is not covered by authority. ` Omitting the words in the sub-section with which 
we are not concerned, an analysis of the sub-section shows three categories of in- 
dividuals contemplated by whom the systematic appeal is made. Thus analysed 
the sub-section would run as follows: ' 

“The systematic appeal by— 

(i) a candidate, or r 7 
(ii) his agent, or ; 

(iii) by any other person with the consent of a candidate-or his election agent, to vote or 
refrain from voting on grounds of caste, race, community or religion. ..for the furtherance of the 
prospects of that candidate’s election.” TE 
The contention of Mr. Kukdey has been that the words in the last clause ‘‘for the 
furtherance of the prospects of that candidate’s election” govern all the three cate- 
gories of persons referred to above, namely; a candidate, his agent, or any other person, 
and that, therefore, in the present case the allegations in para. 6 of the petition 
which refer only to Haridas Damaji Awade or N. L. Belekar having acted on behalf 
of the respondent as “any other person” would-not amount to allegations of corrupt 
practice as contemplated by the section. Now, upon a perusal of para. 6 read with 
the findings which we have already reached that the persons referred to in para. 6 
were the candidates Haridas Damaji Awade and N. L. Belekar, there is no doubt 
that the allegations were that the said persons made the systematic appeals on 
behalf .of the respondent and with the latter’s consent or that they as “any other 
person” were canvassing votes for him and made the appeals to vote for the respon- 
dent and to refrain from voting for Rajabhau Khobragade on grounds of caste, race 
community and religion. . i 

The question, however, is whether the words ‘‘for the furtherance of the prospects 
of that candidate’s election” apply to the first category mentioned in the sub-section, 
“namely, “a candidate”. It is nobody’s case that the persons who made the appeals 
‘in the instant case were agents of any one else. Therefore, these persons can either 
fall within the first category of “a candidate” or in the third category of “any other 
person with the consent ofa candidate or his election agent”. We find great difficulty 
in upholding the contention of Mr. Kukdey that the words “‘for the furtherance 
of the prospects of that candidate’s election” apply also to the first category “a 
candidate”. Ifthe contention were upheld, the provisions of the sub-section would 
read : i 
_ “The systematic appeal by a candidate. .to vote or refrain from voting on grounds of caste, 
race, community or religion...for the furtherance of the prospects of that candidate’s election.” 
It seems to us that upon such a construction the deliberate use of the word “that” 
in the latter clause of the section would become nugatory and lead to some absur- 
dity. Thus read, the language of the sub-section becomes ungrammatical. The 
word “that” preceding the words “‘candidate’s election’’ is a demonstrative adjective 
qualifying “candidate’s election”. As such, the simple demonstrative is used “‘to 
indicate a thing or person either as being actually pointed out or present, or as 
having just been mentioned and being thus mentally pointed out’’: see Shorter Oxford 
English Dictionary, vol. II,p.2162. Therefore, the use of the word “that” can only 
be justified when we consider that the legislative draftsman intended to distinguish 
between one candidate and anothen or a candidate and any other person. But 
if the first category were alone to be considered then the use of the word “that” 
becomes unnecessary. Jt is surely bad English to say “the systematic appeal by 
a candidate for the furtherance of the prospects of that candidate’s election”. There- 
fore, itis clear that the last clause of sub-s, (3) of s. 123 cannot apply te the first 
category mentioned in the sub-section, namely, “a candidate”. In our opinion, the 
last clause can only apply in the context of the sub-section to the third category 
mentioned in the sub-section, namely, “by any other person with the consent of a 
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candidate or his election agent”. Here the word “candidate” is used in contra- 
distinction with his election agent and any other person, and therefore the use of 
the words “that candidate’s election” refers to the candidate who has given his 
consent to another person. In such a case, the use of the demonstrative “that” 
would be justified and perfectly grammatical. 

But apart from this construction of the sub-section which commends itself to 
us, we see no reason why a candidate himself should not come in the third category 
“any other person with the consent of a candidate or his election agent” simply 
because he is also a candidate. There is no doubt upon the recitals in para. 6 of 
the petition that consent of the respondent has been pleaded, as also of the res- 
pondent’s agent. Therefore, that requirement of the sub-section has been ful- 
filled. We see no reason why a candidate should not also fall under the third cate- 
gory “any other person”. It was urged that the sub-section itself makes a classi- 
fication and divides persons making appeals into three categories, namely, a 
candidate, his agent, or any other person. Therefore, the word “candidate”? and 
the word “agent” have been used in contradistinction with “any other person”, 
and so would not be included in those words. No doubt, that would be a 
possible construction of the sub-section, if it were not for the fact that the require- 
ments in the case of each category of persons are different. In the case of a candi- 
date or his agent, all that is necessary is a systematic appeal, whereas in the case of 
any other person, the sub-section requires an additional condition to be fulfilled, 
namely, that the systematic appeal must be by such other person “with the consent 
of a candidate or his election agent’. The legislative draftsman was, therefore, 
faced with the necessity of reciting this additional condition in the case of the third | 
category, namely, “any other person’ and with the necessity of reciting such a 
‘condition, we do not see how he could have stated the provision except by distin- 
guishing between a candidate, his agent or any other person with the consent of a 
candidate or his election agent. It was not disputed before us that the words “with 
the consent of a candidate or his election agent” govern only “any other person”. 
and not “a candidate’ or “his agent”. bese 

Mr. Kukdey has urged that the reason which we have stated as the reason which 
impelled the draftsman to distinguish between the three categories, namely, a candi- - 
date, his agent, or any other person, in sub-s. (3) of s. 123, as being the necessity for 
providing that any other person should have acted with the consent of the candidate 
or his election agent, cannot prevail if we consider the sub-section as it stood in the 
Act before its amendment by Act No. LVIII of 1958. The words “with the consent 
ofacandidate or his election agent” were introduced by s. 36 of Act No. LVIII of 1958, 
and it was urged that in the unamended section those words were not there. Never- 
theless, the distinction between a candidate, his agent, or any other person was 
still there.’ We may point out that even in the sub-section as it stood before amend- 
ment the same error would be apparent if the sub-section were to be analysed 
as we have done in the case of the amended sub-section. Except for the omission 
of the words “‘with the consent of a candidate or his election agent”, the sub-section 
before amendment was in identical language, and we cannot see how the words in 
the last clause “for the futherance of the prospects of that candidate’s election”’ 
could, even in the unamended section, possibly apply to the words “the systematic 
appeal by a candidate” or even to “the systematic appeal by his agent”. We have 
already pointed out how such a construction would become ungrammatical and we 
think that, whether amended or unamended, the only proper construction consistent 
with making the text of the sub-section grammatical would be to hold that 
the last clause “for the furtherance of the prospects of that candidate’s election” 
applies only to the third category, namely, any other person, and not to the first two 
categories, a candidate or his agent. That the error existed in the unamended 
section and was not pointed out earlier would not be a ground for holding 
- that the construction should be that the last clause would apply to all the 
three categories mentioned in the sub-section. The error which was obvious in 
the unamended section ceased. to be an error after amendment once we hold that 
it can properly and grammatically apply to the third category, namely, any other 
person with the consent of a candidate. or his election agent. In any case, we have 
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already indicated that we see no reason why the candidate Haridas Damaji Awade 
should also not fall in the third category, namely, any other person with the consent 
of a candidate or his election agent. ' 


To give the section any other interpretation would lead to several anomalies, 
one of them being that the candidate who is guilty of this particular corrupt practice 
would with impunity continue to commit the corrupt practice so long as it was 
not in furtherance of the prospects of his election. Similarly, his agent could 
continue to commit any corrupt practice referred to in this sub-section so long as 
it was not for the furtherance of the prospects of the election of the candidate whose 
election agent he was. That could not possibly have been the intention of the Legis- 
lature. The various provisions of the Act clearly indicate that special attention 
has beon paid by the Legislature to eradicating and preventing corrupt practices 
in elections. Throughout, the ground of corrupt practice as vitiating elections 
has been dealt with on a special basis in the Act. In s. 82 (b) it is, as a matter of 
- procedure, dealt with separately. Section 123 is concerned with the detailed 
enumeration of various classes of corrupt practices. Section 99 shows that before the 
Tribunal makes an order dismissing a petition where a charge of corrupt practice 
is preferred, the Tribunal is bound to inquire into ‘any allegation of corrupt practice 
irrespective of the result of the petition. Similarly, corrupt practices entail special 
disqualifications as shown by ss. 140 and 141. We cannot, therefore, think that 
in defining the corrupt practice in sub-s. (3) of s. 123, the Legislature could 
possibly have made a provision where a candidate or his agent committing the 
corrupt practice would be allowed to go unchallenged or unpunished so long as the 
corrupt practice mentioned in sub-s. (3) was not committed by such candidate or 
his agent “for the furtherance of the prospects of that candidate’s election”. It 
. is easy to contemplate cases where a candidate may not only work in his own interest 
but also in the interests of another candidate and it must be held that if, while 
acting even in the interests of another candidate, he commits the corrupt practice 
mentioned in sub-s, (3) of s. 123, it will fall within the definition in that sub-section. 

The other requirements of sub-s. (3) of s. 123 are undoubtedly fulfilled by the 
recitals contained in para. 6 of the petition read with the schedules attached thereto 
and this was not disputed before us. Section 82(b) does not require any proof 
of corrupt practices. All that it requires is that allegations of any corrupt practice 
should be made in the petition in which case it becomes obligatory upon the peti- 

ioner to join as respondents any other candidate against whom such allegations 
are made. We hold that such allegations have been made in the petition and that 
s. 82 (b) was, thorefore, attracted in the present case, and the allegations would be 
sufficient in law to amount to allegations of corrupt practices. 

A similar contention was raised before the Madhya Pradesh High Court in relation 
to the provisions of sub-s, (4) of s. 123, which also uses a similar expression, in Shri- 
niwas v. R. Raman.* Sub-section (4) of s. 123 runs as follows : 

“The publication by a candidate or his agent or by ‘any other person, with the consent of a 
candidate or his election agent, of any statement of fact which is false, and which he either 
believes to be false or does not believe to be true, in relation to the personal character or conduct 
of any candidate, or in relation to the candidature, or withdrawal of, any candidate, being 2 
statement reasonably calculated to prejudice the prospects of that candidate’s election.” 


In the caso referred to above, the last clause in sub-s. (4) ‘‘a statement reasonably 
calculated to prejudice the prospects of that candidate’s election” came up for 
construction before a Division Bench of that Court and the Division Bench held 
that the use of the word “that” in the clause referred to above intended to distin- 
guish between two candidates and could not refer to “a candidate” mentioned in 
the opening clause of the sub-section. At page 245, col. 1, the Division Bench held : 

“Though the word ‘any’ has been used and that might have included all the candidates, 
including the one who had published the statement the latter part of the fourth sub-section clearly 
shows by its demonstrative adjective ‘that’ that some other candidate is meant. The sub-section, 
therefore, as it stands, cannot but be construed to mean that one candidate should publish a 
false statement in relation to the candidature of some other candidate.” 


4 [1958] ALR. M.P. 243. 
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It seems to us that these remarks made with reference to a E R of sub-s. (4) ' 


of s. 123 are equally apposite in construing sub-s. (3) of that section. In our 
opinion, the Tribunal rightly held that there were allegations of corrupt practice 
made in the petition, which allegations amount to corrupt practice within the meaning 
of s. 82(b); that both the candidates Haridas Damaji Awade and N. L. Belekar against 
whom those allegations were made ought to have been joined as party respondents 
to the petition; and that for their non-joinder the petition is liable to be dismissed. 
- Thus, so far as the petition itselfis concerned, it is clear that it was rightly dismissed. -: 
There then remains to be considered the argument advanced on behalf of the: 
petitioner that it is not the petition before the Election Tribunal that should be 
` looked at but the petition as it was received and accepted by the Election Commis- 
sion. If the contention were to prevail, then the questions which we have so far 
discussed would not arise because the amendments made cannot be looked at. But 
it seems to us that upon a consideration of the provisions of the Act, this contention 
cannot possibly be upheld. Section 85 deals with the power of the Election Commis- 


sion to dismiss a petition. It states that if the provisions of s. 81 ors. 82 or «s. 117 . 


have: not been complied with, the Election Commission shall dismiss the petition. 
A proviso is added to this section that the petition shall not be dismissed without 
giving the petitioner an opportunity. of being heard. So far as we can seo this'is the 
only power of dismissal that the Election Commission has vis-a-vis the petition: The 
contention advanced would have us hold that if the Election Commission does not 
dismiss the petition, then it becomes, so to say, a valid petition, upon which alone 
the trial of the election petition should further proceed. It will be seen that 8.85 
is part of Chap. II of Part VI of the Act. Part VI deals with disputes regarding’ 
elections, and Chap. II thereof, with presentation of election petitions to the 
Election Commission. We ‘stress that Chap. II only deals with presentation 


and that until the stage contemplated i in Chap. II is reached, the trial of the election! oe 


petition does not begin. This is clear when we consider the provisions of Chap. IIL: .:+ 


og 


which is entitled “Trial of Election Petitions”. Section 85 upon which'reliance'has 


been placed occurs in Chap. II, “Presentation of Election Petitions to. Election : 


Commission,” and the first section in Chap. III dealing with the trial of election 
petitions, deals with the appointment of an Election Tribunal. It is clear, therefore, 


that it is only consequent upon the appointment of an’ Election Tribunal by the, 


Election Commission that the trial of the election petition begins. Whatis more, 
8. 90 provides for the procedure which the Tribunal isto follow in the trial of election 
petitions and sub-s. (3) of s. 90 confers an analogous power upon the Tribunal in 
almost the identical language used in conferring the self-same power upon the 
Election Commission under s. 85. Sub-section (3) of s. 90 states : 

“The Tribunal shall dismiss an election petition which does not comply with the provisions of 
section 81, section 82 or section 117 notwithstanding that it has not been dismissed by the Election 
Commission under section 85.” 

We are not concerned for the time being with the explanation added to sub-s. (3). 
It is clear from the sub-section which we have quoted above that notwithstanding 
that the Election Commission allows a petition to pass to the Election Tribunal for 
trial, the Tribunal is entitled, or rather we should say is bound, to consider whether 


the provisions of s. 81,8. 82 ors. 117 have been complied with, and if it comes to . 


the conclusion that they have not been complied with, albeit contrary to the 
decision of the Election Commission, still it is bound to dismiss the petition. 
Sub-section (5) of s. 90 further gives power to the Tribunal to allow a petition to be 
amended in certain circumstances. The procedure laid down in s. 90, it has been 
observed, provides a self-contained code for the trial of election petitions and it is 
clear from all those provisions that the Tribunal has complete seisin over the elec- 
tion petition and it is not bound by the decision of the Election Commission not to 
dismiss the petition under s.85. Since the power of permitting amendments has 
also been given to the Tribunal and in the instant case, amendments were actually 
sought by the petitioner and allowed athis instance, we do not see how the petitioner 
can now turn round and say that those very amendments should not be looked at 
and that the Tribunal was bound to have regard to the unamended petition as it 
stood before the Election Commission. The appellant himself nee invoked the 
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power of amendment and having obtainéd order in his favour to amend the petition 
cannot now turn round and say that the amendments must be ignored and the 
petition read in the form in-which it stood before the Election Commission. 

Then we turn to a contention on behalf of the appellant which really does not 
affect the decision given by the Tribunal so far as this petition is concerned but is 
directed to showing that its findings are incomplete under law. The contention is 
that though the Tribunal dismissed the appellant’s petition in limine on the ground 
that parties who ought to have been joined had not been joined, still allegations of 
corrupt practices had been made in the petition and it was incumbent upon the Tribu- 
nal to have decided those allegations irrespective of the fact whether the petition was 
dismissed or allowed. The contention is based upon the provisions of sub-s. (1){a) 
of s, 99 which runs as follows : 

“Other orders to be made by the Tribunal.—(1) At the time of making an order under 
section 98 the Tribunal shall also make an order— 

(2) where any charge is made,in the petition of any corrupt practice having been committed 
at the election, recording— 

(i) a finding, whether any corrupt practice has or has not been proved to have been commit- 
ted at the election, and the nature of that corrupt practice; and 

(ii) the names of all persons, if any, who have been proved at the trial to have been guilty 
of any corrupt practice and the nature of that practice;” 
It was argued that this petition was dismissed under s. 98(a) which provides that at 
the conclusion of the trial of an election petition, the Tribunal shall make an order 
dismissing the election petition, and that, therefore, under s. 99(1)(a) the Tribunal 
was bound to give further findings relative to the charges of corrupt practice made 
in' the petition. | | 
. With the other powers mentioned in s. 98 we are not here concerned. The present 
. petition was actually dismissed under the powers given to the Tribunal under s. 90( 3) 
:Which wehave reproduced above. An explanation to s. 90(3) was added by s. 28 
.~ofAct I of 1958. The explanation runs as follows: 

“An order of the Tribunal dismissing an election petition under this sub-section shal! be 

deemed to-be an order made under clause (a) of s. 98.” 
Thus, the order under s. 90(3) is now deemed to be an order under s. 98(a). 
«Prior to the amendment there was some controversy as to whether an order 
_ passed under s. 90(3) was an order under s. 98(a). But even upon the unamended 
section, the controversy was set at rest by the decision of the Supreme Court of 
India in Chandrika Prasad v. Shiv Prasad.’ In that case an election petition was 
dismissed under ‘8. 117 of the Act which enjoins upon the petitioner that he shall 
deposit a certain sum of money along with the election petition, and s. 85 requires the 
Election Commission to dismiss the petition ifthe provisions ofs. 117 have not been 
complied with. The same power is given to the Tribunal under s.90(3). In Chan- 
drika Prasad’s case the Election Tribunal had dismissed the petition under s. 90(3) 
on the ground that no deposit by way of security for costs had been made as 
required by s. 117. The petitioner then filed an appeal under the provisions of 
s. 116A(Z) of the Act. Section 116A(Z) prescribes that an appeal shall lie from every 
order made by a Tribunal under s. 98 ors. 99 to the High Court ofthe State in which 
the Tribunal is situated. The question raised before their Lordships was that the 
order of dismissal under s. 90(3) was not an order under s. 98 and, therefore, no appeal 
would lie.. The High Court had overruled the objection and had entertained the 
appeal and against the decision of the High Court, special leave was granted by 
the Supreme Court. The Supreme Court held that there could be no doubt that 
the order passed under s. 90(3) was an order passed at the conclusion of the trial as 
required by s.98 and that, therefore, it was properly.an.order coming under s. 98(a). 
Upon this authority, therefore, it must be held that orders passed dismissing election 
petitions under s. 90(3) were even prior tothe amendment orders passed under s. 98(a). 

Since the pronouncement of their Lordships of theSupreme Court, however, the 
explanation has come into force and, in our opinion, the explanation makes good 
the lacuna which necessitated the decision in the Supreme Court case. The expla- 

: 5 [1959] A.LR. S.C. 827. 
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nation no doubt was brought into force before the decision of the Supreme Court 
in the case cited above, but it seems to us that it was made in order to obviate an 
objection such as was raised i in the Supreme Court case that an order under s. 90(3), 
as it then stood, was not an order under s. 98(a). 

The question, ‘however, still remains whether, assuming that an order under s. 90(3) 
is deemed to be an order under s. 98(a), s. 99 would be attracted, and the Tribunal 
was, therefore, bound in the present case to give its finding upon all the other 
issues relating to corrupt practices. 

It will be noticed that in this respect there is an apparent conflict between the 
provisions of s. 90(3) and the provisions of s. 99(Z). Section 90(3) enjoins that 
the Tribunal shall dismiss an election petition which does not comply with the provi- 
sions of s. 82. In this case, the non-compliance of s. 82 was that the other candidates 
against whom allegations of corrupt practices were made in the petition had not been 
joined. But s. 99({7) states that at the time of making an order under s. 98, the 
Tribunal shall also make an order recording a finding whether any corrupt practice 
has or has not been proved to have been committed at the election and the nature 
of that corrupt practice, and the Tribunal is also enjoined to state the names of all 
the persons, if any, who have been proved at the trial to have been guilty of any 
corrupt practice and the nature of that corrupt practice. This may lead to some 
very anomalous results. If orders under s. 90(3) are orders under s. 98, then s. 99 
requires certain findings on charges of corrupt practices. This would mean that the 
Tribunal must pronounce on charges of corrupt practices though the parties against 
whom the charges are preferred are not on record and for whose absence the petition 
is liable to be dismissed and who may be seriously prejudiced by any derision as to 
their corrupt practice. Did the Legislature contemplate the possibility of charges 
of corrupt practices being found and the persons guilty of corrupt practices being 
named [s. 99(a)(t)] in their absence and without a hearing? We cannot think that 
the Legislature contemplated such a result. 

It seoms to us that this apparent conflict between the two provisions is resolved 
by a consideration of the opening words of sub-s. (1) of s.99 “At the time of making 
an order under section 98°. In contrast to these words, the words used in s. 98 
are “At the conclusion of the trial of an election petition”. It is clear from the 
explanation to s. 90 (3) that an order under s. 90(3) is deemed to be an order under 
s. 98. Ifan order under s. 90(3) is made, it can only be an order of dismissal of an 
election petition. 

Therefore, though it may be “deemed. to be” an order under s. 98, piers remains 
no further order to be passed. The petition is already dismissed. Therefore, in 
such a case there can remain nothing to which the opening words of sub-s. (1) of s. 99 
“At the time of making an order under section 98” can apply. The opening words 
of sub-s. (J) of s. 99 clearly contemplate a case where an order under s. 98 still 
remains to be passed. Butifthe petition is dismissed as in the case of an order under 
s. 90(3), there can be no further order remaining to be passed under s. 98. 

The same conclusion follows looking at the question from another angle. The 
opening words of sub-s. (1) of s. 99 refer to an order under s. 98. Butan order under 
s. 90(3) is by virtue of the explanation not an order under s. 98 but is only 
deemed, to be an order under s. 98, and it is upon this vital distinction that we find 
that there is no conflict between the two provisions. An order which is deemed to be 
under s. 98 may conclude the election petition and, therefore, s. 99 cannot be attra- 
cted in such a case, Section 99 only applies to actual orders passed. under s. 98 and 
not to orders deemed to be under s. 98, such as an order under s. 90(3). 

We are fortified in the view we have taken by the observations in two recent 
decisions of the Supreme Court of India. The first of these we have already referred 
to, namely, Chandrika Prasad v. Shiv Prasad. At page 830 Mr. Justice Gajendra- 
gadkar, delivering the judgment on behalf of the Court, remarked : 

t, ..Therefore, we think ıt would be reasonable to hold that, where the tribunal dismisses 
an election petition by virtue of the provisions covtamed in S. 90, sub-s. (8), the order of dismissal 
must be deemed to have been made under S. 98. (This is precisely what the new explanation 
now lays down.) Similarly s. 99 (1) (b) which empowers the tribunal to fix the total amount 
of costs payable and to specify the person by and to whom that shal] be paid in terms refers 
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to cases where an order 18 made under s. 98. It cannot be suggested that, where an order of 
dismissal is passed under S. 90, sub-s. (3), the tribunal cannot make an appropriate order of costs. 
This provision also indicates that the order passed under S. 90, sub-s. (3) is in law and in 
substance an order passed under S. 98 (a). It is true that in cases where such an order is passed 
S. 99 (1) (a) would not come into operation, but that can hardly affect the position that an order under 
S. 90, sub-s. (3) is nevertheless an order under S. 98.” (Italics ours). 


It was urged that the words which we have italicised do not constitute the ratio 
decidends of the case and that at most those remarks were obiter. But with the 
greatest respect, in our opinion, even the obiier dicta of the Supreme Courtare binding 
upon us. This is already settled so far as this Court is concerned, vide Narayanlal 
Bansilal v. Maneck Phiroze Mistry® and also the remarks of their Lordships of the 
Supreme Court in Z. T. Commr, v. Vazir Sulian dæ Sons®, though the latter remark 
is also an obiter dictum. : - 

The precise question which arose before us was not before their Lordships of the 
Supreme Court inthe case cited above, but it arose in a more pointed form before 
them -in a subsequent case reported.in O. P. Jain v. Gian Chand.” That was also 
a case where the petition was dismissed for not depositing the security under s. 117. 
But a contention was advanced in the form in which it is advanced before us that 
when a petition contains a charge of corrupt practice and is dismissed under the 
power contained in s. 90(3), the Tribunal was bound to give a finding whether the 
commission of corrupt practice had or had not been proved. Their Lordships 
answered the contention as follows (p. 840): 


“It is contended that such'a position would be senseless for it would prevent the Tribunal 
from ever disposing of an election petition summarily on a prelimmary ground. Therefore 
it is said that all orders dismissing an election petition are not orders under S. 98, and that 
supports the view that an order under S. 90 (3) is not an order under 8. 98. We are not im- 
pressed by this argument. Ifthe proper construction of S. 99 is that an election petition cannot 
be dismissed on a preliminary pomt raised under S. 90(3) where it cohtains charges of corrupt 
practices having been committed,as the learned counsel for the appellant contends, that construc- 
tion must have effect however senseless it may appear. Suppose an election 16 sought to be 
avoided on the grounds, that the returned candidate was not qualified or that one of the 
nomination papers had been improperly rejected and also on the ground of corrupt practices 
having been committed by the returned candidate all of which are good grounds for setting 
asidé an election under 8. 100 of the Act. In such a case too, if the construction put upon 
S. 99 by the learned counsel for the appellant is right, the Tribunal cannot allow the petition on 
any one of the first two grounds, which ıt could have done after a very summary trial, but must 
proceed to decide the charges of corrupt practice alleged. ‘This can be said to be equally 
senseless as where having dismissed a petition for non-compliance with S. 117 the Tribunal 
is made to record a finding on the corrupt practices alleged. On the other hand, if it is not 
senseless in one case it is not senseless in the other. We do not therefore find much force in the 
argument based on an interpretation of S, 99 supposed to produce senseless results.” 


That was also'a case to which the Explanation to s. 90(3) did not apply. It was 
decided on the law as it stood before amendment. The explanation now clearly 
lays down that an order dismissing an election petition under s. 90(3) shall be deemed 
to be an order made under cl. (a) of s. 98. < Now, when it is said in the Explanation 
that orders under s. 90(3) shall be deemed to be orders under s. 98, it is clear that 
the Legislature did not regard them as orders under s. 98. Otherwise, there was 
no need to enact the fiction. The meaning and effect of such a fiction and of the 
words “deemed to be” has been construed in‘several cases. We need only refer 
to two of these, People’s Own Prov.-& Gen. Ins. Co. v. Gurucharya® and, Sawatram 
Ramprasad Mills, Oo., Lid. v. Vishnu.® 

Mr. Bobde on behalf of the respondent referred to a number of cases in all of which 
allegations of corrupt practices were made, but the issues as to corrupt practices 
were not tried and the petition was dismissed in lamine under the provisions of 
s. 90(3). These cases are Yeshvantrao v. K. T. Mangalmurti®; K. Kamaraja Nadar 
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v. Kunju Thevar™ and Chandrika Prasad v. Shiv Prasad. It is always unsafe to 
attempt to deduce a principle because a relevant point was not taken in several 
decided cases. It may be that in the cases referred to above the contention was not 
raised but we can hardly hold for that reason that the contention is necessarily 
unsound. We would prefer to found our decision to reject the contention on more 
logical grounds, : . y : 
There is one other point upon which the interpretation which we have thought, 
fit to place upon the provisions of ss. 98 and 99 can be supported. Sub-section (3) 
of s. 90 was substituted for sub-s. (4) of s. 90 of the old Act. The explanation 
to sub-s. (3) as it stands today was added by s. 28 of Act No. LVIII of 1958.. The. 
former sub-s. (4) which contained analogous provisions was as follows : 
“Notwithstanding anything contained in section 85 the Tribunal may dismiss an election 
‘petition which does not comply with the provisions of section 81, section 83 or section 117.” 


It will be noticed that the important change was to substitute the word “shall” in 
sub-s. (3) for the word “may’™™in the former sub-s. (4) and to add the further clause 
“notwithstanding that it has not been dismissed by the Election Commission under . 
section 85” at the end of ‘the sub-section. This power which was formerly dis- 
cretionary has now been made mandatory. Now, it is curious that notwithstanding 
these vital changes in sub-s. (3) of s. 90 and the addition of an explanation making 
the orders under that sub-section as being fictional orders under s. 98(a), the provi- 
sions of s. 98 and 99 have remained the same. : Thus, when ss. 98 and 99 were ori- 
ginally enacted, it was clear that s. 99 only applied to orders as such passed under 
s. 98 and to no other orders. Though by the present explanation to sub-s. (3) of s. 90, 
orders.under that sub-section are deemed to be orders under s. 98, no alteration was 
made in the language of s. 99 in order to make provision for such fictional orders. 
It seems to us that this was advisedly done because it could not have been the 
intention of the Legislature to treat such fictional orders as being orders under s. 98 
referred to under s. 99. This further supports the view which we have taken. We 
hold, therefore, that it, was not necessary for the Tribunal to have given findings on 
the issues as to corrupt practices in the present case. 

At the fag end ofthe argument in appeal, an oral request was madeto us to permit 
. amendment ofthe petition. It was urged that the petition is being dismissed because 
of a technical plea of non-joinder and it is not just to the petitioner nor in the 
interests of the public that it should fail in this manner. It was urged that even at 
this stage it is open to this Court to permit the joinder of the necessary parties. 
All this could well have been done before the Tribunal itself, but there, as we have 
already pointed out; though the petitioner was aware of the objection, he merely 
stated that he had no objection to joining Haridas Damaji Awade but till the end 
did not apply for his joinder or of the other candidate N. L. Belekar. We think that 
it is now too late at the stage of appeal to permit any such joinder. 


The appeal fails and is dismissed with costs. 
. Appeal dismissed: 
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Before Mr. Justice Kotval. 


MORESHWAR DAMODAR URHEKAR v. MAHADEO RAGHUNATH 
TIKEKAR.* 


Arbitration Act (X of 1940), Sec. 8(1)(b)—Arbitrators appointed by name and one of 
the arbitrators dying—Whether Court entitled to appoint another person in place 
of the deceased arbitrator—Applicability of s. 8(1)(b). 


Section 8(1) (6) of the Arbitration Act, 1940, will not be attracted where more than 
one arbitrator is appointed by name and one of them dies. 

The principle appears to be that where more than one individual is appointed by 
name, the parties must have present to their minds the entire result of the combi- 
nation of persons whom they appoint and their intention, therefore, must be to 
refer their disputes to the Tribunal comprised of the named individuals as a whole. 
Therefore, if one of those individuals is unable to undertake the task, the Tribunal 
as a whole fails to come up to the intention of the parties. 

Gopalji Kuverji v. Morarji Jeram; followed. 
Ramji Purshotam v. Hari Shamla’, referred to. 


THe facts appear in the judgment. 


D. B. Najbile, M. 8. Mulay and K. H. Deshpande, for the applicant. 
G. B. Gandhe, for the opponent. 


Korvan J. On November 25, 1947, the plaintiff-applicant and the defendant- 
opponent entered into an agreement of partnership of which the eleventh 
clause provided for reference to arbitration in the event of a dispute arising 
under the deed. The eleventh clause was in the following terms: 


qé a. 8 a éf F. 2 Ane g are aafaa aea caret frate wet a. 2 a 2 
att Sele TAH SAT HLTA FATA q art fasor frets wet Ff. 2 a Ware faan 


2) acèa sÈ A. us. feat atte, ROTT, aroadt aia 
2) . Maeva agaa site, eat aaea aia 
3) aaa ga Fas, TTT, oy 5 


A dispute did arise between the parties when a suit for dissolution of partner- 
ship and accounts was filed by the plaintiff on January 7, 1958, in the Court 
of the Civil Judge, Senior Division, Amravati. The defendant inter alia met 
the suit by taking recourse to the provisions of cl. 11. According to the de- 
fendant, the clause precluded the further trial of the suit which ought to 
be stayed pending reference to arbitration under the provisions of s. 34 of 
the Arbitration Act. This objection was raised by the defendant by his appli- 
eation dated January 29, 1958. 

It remains to be stated that of the three arbitrators mentioned in el. 11, 
Shri D. L. Limaye, Advocate, passed away in 1952. Thereafter, the defendant 
gave a notice to the plaintiff on November 28, 1956, to appoint his successor 
but the plaintiff declined to nominate any successor. In answer to the defend- 
ant’s application under s. 34, it was the contention of the plaintiff that the 
parties had appointed the three arbitrators by name and having regard to 
their special qualifications and the special confidence which they commanded, 
and that, therefore, upon the death of any one of them, there could be no subs- 
titution and the arbitration clause would, therefore, fail. This contention was 
upheld by the learned trial Judge who'held that in the instant case the de- 
ceased arbitrator was chosen’ by the parties because of qualifications peculiar 
to himself and, therefore, the Court could not appoint a substitute because of 
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his death. The trial Judge further went on to state that Shri D. L. Limaye 
was an eminent lawyer and was known for his high integrity and character; 
and if his choice was made because of these qualifications, it was indeed diffi- 
cult to say whether the parties could be called upon against the wishes of one 
of them to name another arbitrator or whether in the event of their not agree- 
ing, the Court could appoint one to fill the vacancy. 

Before the learned trial Judge another objection was also put forward. It 
was that the second arbitrator named in cl. 11, Gopalrao Mahadeorao Dorle, 
was a man who was very aged (it was alleged that he was 90 years of age) and 
his eye-sight and powers of hearing had been failing due to age, and that, there- 
fore, he was incapable of acting. The learned trial Judge negatived this ob- 
jection. But unfortunately since his decision the other arbitrator, Mr. Dorle 
has also passed away on October 3, 1958. It was urged and it seems to me that 
in revision I must take account of this subsequent event which further affects 
the issue between the parties. 

In appeal, the learned District Judge, Amravati, set aside the decision of 
the trial Judge and held that upon a construction of the relevant clause the 
arbitration agreement contained no bar to the supplying of vacancies, that the 
parties failed to supply the vacancies and that, therefore, the Court had to 
supply them. He, therefore, remitted the matter to the trial J udge for appoint- 
ment of two arbitrators in place of the deceased arbitrators. 

In coming to its decision, the appellate Court has observed in para. 4 of its 
judgment : 

“I think the learned Judge was wrong in introducing his knowledge that Shri 
Limaye was appointed as one of the Panchas because he was known to be a pleader 
of sound legal knowledge. The agreement does not show that it was this fact that 
weighed with the parties in naming him as a Panch.” 


It seems to me that the learned appellate Judge was partly wrong and partly 
right in making the above observations. He was right in so far as he observed 
that the trial Judge should not have imported his own knowledge that Shri Li- 
maye was known to be a person of sound legal knowledge. But it seems to 
me that he was in error in holding that the trial Judge could not take ae- 
count of the fact that Shri Limaye was a pleader practising in his Court. He 
was also incorrect in his observation that the agreement does not show that it 
was this fact which weighed with the parties in naming him as a Panch. In 
fact, the manner in which el. 11 has been drawn up points to a contrary con- 
clusion, in my opinion. 

Normally, parties providing for arbitration leave the actual appointment 
of individuals who are to be arbitrators to a later stage in the event of a dis- 
pute arising. But the present clause is not a clause of that nature. It is a 
clause in which three persons are personally named as the ‘persons who shall 
be the arbitrators. This is the first indication of the intention of the parties. 
They wanted certain identifiable and named persons alone to be arbitrators. 
This shows that they knew these persons and selected them for their personal 
qualifications. Furthermore, so far as the Sar Panch is concerned, not merely 
is his personal name mentioned but the name .by which 'he was familiarly known 
to his friends as Dadasaheb is also mentioned. This is the second indication. 
Thirdly, after stating his name as Dadasaheb alias D. L. Limaye, there is added 
the qualification ‘‘ qmj@ 7’. In the case of third Panch, similarly, there is 
added the qualification yteqt: In the case ‘of the third Panch, similarly, it is 
undoubtedly intended to convey by the use of those words that the qualifica- 
tions of the said individual as a ‘‘ qate °? or as a ‘nrq ’’ were being taken 
into account in appointing him as the Sar Panch or Panch. Otherwise, there 
was no necessity to expressly state that he was a ‘‘ qaate ” or a CNT”, 


unless that fact was the fact which weighed in his appointment. .I may also 
state here that in mentioning the second Panch by name, his occupation is 
omitted. It cannot, therefore, be urged, as‘was urged on behalf of the oppo- 
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nent before me, that the words ‘‘ qale ’’ or ‘‘ ARAe ’’ were mere surplusage 
or were added as a description. If it was merely a description that was intend- 
ed to be added, one would expect a similar description to be added when the 
name of, the second Panch was mentioned. The learned appellate Judge was, 
therefore, not correct in observing that the agreement did not show that it was 
the fact of Shri Limaye being a ‘‘ ante ’’ that weighed with the parties in 
naming him as a Panch. In my opinion, the construction which the trial Judge 
put upon the clause was the correct construction and the appellate Judge was 
In error in reversing the decision of the trial Judge. The erroneous construc- 
tion has undoubtedly resulted in affecting the jurisdiction of the Court in so 
far as the suit is now ordered to be stayed pending reference to an arbitration, 
whereas upon the correct construction the Court ought to have exercised its 
jurisdiction to proceed with the suit. I am entitled, therefore, to interfere with 
the order even though this is a revision. 

This is so far as the construction of the clause in dispute is concerned. In 
my opinion, however, the order of the appellate Judge also errs upon another 
point which was not raised in the Court below. Section 8(1)(b) of the 
Arbitration Act, it has been held, will not be attracted where more than one 
arbitrator is appointed and one-of them dies or becomes incapable of acting 
or neglects or refuses to act. The principle as laid down in the authorities 
appears to be that where more than one individual is appointed by name, the 
parties must have present to their minds the entire result of the combination 
of persons whom -they appoint and their intention therefore must be to refer 
their disputes to the Tribunal comprised of the named individuals as a whole. 
Therefore, if one of those individuals is unable to undertake the task, the Tri- 
bunal as a whole fails to come up. to the intention of the parties. In Gopalji 
Kuveryi v. Morarji Jeram’ Scott C.J. laid down the principle as follows: 

“In a case of submission to three named arbitrators all of whom after acting have 


declined to proceed any further, the Court has no jurisdiction to appoint fresh arbitra- 
tors in their place under the Indian Arbitration Act.” 


At page 830 the learned Chief Justice observed: 

“ ..Section 8(1)(b) does‘not apply to the case of independent appointments of two 

arbitrators. In such case when a vacancy occurs it would ordinarily be filled by the 
original appointer as contemplated in s. 9. Section 8(1) (6) only applies in terms to 
a single vacancy to be supplied by the parties. Section 8 nowhere seems to contemplate 
the case of two original arbitrators appointed jointly by the parties plus a third of 
the same class appointed by the two already jointly appointed or by the parties.” 
The principle of this decision was followed in Ramji Purshotam v. Hari 
hamla? where the learned single Judge pointed out that any other construc- 
tion of s. 8(7) (b) would result in a conflict with the provisions of s. 8(2): see 
remarks at page 82, col. 1. I am bound by the decision in Gopalji Kuverji 
v. Morarji Jeram (cit. sup.), and following it it must be held that in the present; 
ease, ' the Court was not ‘entitled to appoint arbitrators in place of the 
two deceased arbitrators. The arbitration clause was, therefore, rightly held 
to have failed of its purpose by the trial Court. 

‘In the result, I allow the application for revision, set aside the order of the 
appellate Court and restore that of the trial Court. The suit shall now pro- 
ceed. ‘Costs shall be costs in the suit. Z 

Application allowed. 


1 (1919) I-L.R..43 Bom. 809, s.c. 21 Bom. 2 [1939] A.T.R. Sind. 81. 
L. R. 308. i . 
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(NAGPUR BENCH] 


Before Mr. Justice Kotval. 


BAPUJI DHANAJI THAKARE v. GANPATRAO ANYAJI -GAWANDE.® 


Arbitration Act (X of 1940), Secs. 16, 30, 19—Arbitrator deciding issues not referred to 
him and failing to decide matter referred to him—Award made by arbitrator whether 
a nullity—Whether Court can remit such award to arbitrator for reconsideration, 


Where an arbitrator has acted beyond the scope of his, jurisdiction in deciding cer- 
tain issues which were not referred to him and he has failed to decide precisely the 
matter referred to him for his decision, the award made by him is not a nullity and 
the Court can under s. 16 of the Arbitration Act, 1940, remit the award to the 
arbitrator for his reconsideration. 

Haren Chandra v. Krishna Kanta’ and Shree Meenakshi Mills v. Patel Bros., 


referred to. 
Tne facts appear in the judgment. 


M. W. Palekar, for the applicant. 
N. L. Abhyankar and S. V. Natu, for the opponent. 


Korvan J. The plaintiff-opponent filed a suit for possession of an open site 
alleged to have been purchased by him from the defendants-applicants. It was 
alleged that the plaintiff purchased the suit site on June 19, 1946, but that the 
plaintiff was dispossessed by the defendants in 1952. The defence was that 
the site in suit was not the site sold. The taking of forcible possession was also 
denied. On November 9, 1957, the parties applied to the trial’ Court that the 
matter in dispute should be referred to arbitration. Upon their agreement, 
the matter was referred to. the arbitration of one Anandrao Chandrabhanjl. 
This person, it may be mentioned here, was a witness in the suit on behalf of 
the plaintiff. The arbitrator made an award which the defendants challenged 
on the ground of the arbitrator’s misconduct. ‚Various allegations of, miscon- 
duct were made but all the allegations going to show personal misconduct on 
the part of the arbitrator have been negatived. Both the Courts below’ have, 
however, found that there was a judicial misconduct on the part of the arbitra- 
tor in so far as he acted beyond the scope of his jurisdiction and also failed to 
decide precisely the matter referred to him for his decision. Neither party has 
challenged these findings of the Courts below and both parties before me agreed 
that the award was rightly set aside. The revision is concerned merely with 
the direction given in para. 10 of the judgment of the appellate Court’ that 
the award should be remitted to the arbitrator’ for his reconsidération. The 
appellate Court purported to pass this order under the provisions of s. 16 of 
the Indian Arbitration Act. 

Mr. Palekar on behalf ofthe applicants contended ‘that s. 16 cannot be 
attracted in the present case because where in a case like the present the award 
is set aside on the ground of misconduct, s. 30 read with s. 19 will come into 
play and the power under those sections does not extend to remitting the award 
for reconsideration. Mr. Palekar has relied upon a decision of the Assam‘ High 
Court in Haren Chandra v. Krishna Kanta.1 The Assam case was a case 
where the reference was made to three arbitrators two of whom took part 
in the arbitration. They carried on some correspondence with the third arbi- 
trator but it was found as a fact that it was only one of the three arbitrators 
who actually decided the matter and that the remaining two arbitrators had 
never applied their minds to the dispute before them. The High Court, there- 
fore, declared the award void on the ground of misconduct of the arbitrator 
and, therefore, ordered that the suit shall proceed further. In coming to that 


*Decided, April 19, 1950. Civil Revision 2 (1944) 46 Bom. L.R. 841, P.o. 
Application No. 541 of 1959. 1 [1955] A.I.R. Assam 61. 
2 [1055] A.I.R. Assam 61. 
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decision, the Assam High Court followed the Privy ‘Council decision in Shree 
Meenakshi Mills v. Patel Bros.2 That was a case which arose from this Court 
wherein a matter in dispute was referred to the arbitration of a board consist- 
ing of nine persons and it was found as a fact that the nine persons had not 
taken part in the arbitration and some of them were absent on several occasions 
when the arbitration matter was proceeding: before the Board. The trial 
Judge, Chagla J., as he then was, took the view that the parties were entitled 
to an adjudication by all the nine members acting together and that, therefore, 
the Board:as such had not functioned at all and the award was invalid. This 
finding was confirmed.in appeal by a Division Bench of this Court who held 
that the decision of the Board was a nullity and must be set aside. When the 
matter went before the Privy Council, their Lordships observed at p. 843 as 
follows :— 


“For the purposes of this appeal their Lordships must assume, without deciding, 
that the proceedings before the Board of Directors were a nulli 
This was the’ ground which was accepted in that case, upon which it was held 
that's. 16 would not be attracted. This was also the’ ground which the Assam 
High Court accepted in H aren Chandra’s case, for they held the award in that 
case void. ` 
These authorities re oe that where the award is:'a nullity, there is no 
power to remit it, Unfortunately, that is not the case, here. In the present 
ease, all that’ has, been found is that the arbitrator acted beyond the scope of 
his jurisdiction im deciding certain issues which were not referred to him, and 
he failed to decide precisely the matter referred to him for his decision. That 
the arbitrator undertook to decide something which was not referred to him or 
_ did not decide precisely the matter referred to him, cannot normally avoid the 
entire dward. This is clear from the provisions of s. 16 itself, because cl. (a) 
of sub-s. (1)‘of s- 16 enjoins that the Court must determine for itself whether 
what has ‘been left undetermined or what has been determined in excess cannot 
be separated without affecting the determination’ of the matters referred. In 
other words, if.it can'‘be separated, that part of the award which is good must 
be upheld. ‘This’ shows, therefore, that such.an error in the proceedings of the 
arbitrator do.not miake the ‘award a nullity. I do not think that the principle 
laid down in the Assam case following the decision of the Privy Council can 
apply to the facts of the present case. | 
The power": ‘of the Court under s. 16 (1) (a) is a discretionary power. The 
trial Court in the present case completely failed to apply its mind to the ques- 
tion as to what should be done. after the award was set aside. It merely set 
aside the award and observed, ‘‘Suit to proceed’’ without considering the ques- 
tion whether it was not possible to remit the award for further decision by the 
‘arbitrator. The appellate ‘Court was, therefore, perfectly justified in correct- 
ing this error in the order of the trial Court. The discretion was, In my opi- 
nion, correctly exercised. ` ` 
The application for, revision fails and, is dismissed with costs. 
-~ Application dismissed. 
aa BENCH] £ 


x 


Before Mr. ‘Justice Kotwal, 


BALMUKUND: RAMPRATAP v. DEMAJ I SURYABHANJ I. is 
Bombay Tenancy and Agricultural Lands (Vidarbha’ Region and Kutch Area) Act 
at XCIX of 1958), Secs. 125, 132—-Landlord’s right to recover rent accruing before 
i “coming into force of Act—Suit to recover ` such rent whether liable to be sayed 
| under s. 125(1).' l 
Section 125 of the Bombay Tenancy and eatin Lands (Vidarbha Region and 
Kutch Area) Act, 1958, must be read subject to s. 132. of the Act. Therefore, a land- 


2 (1944) 46 Bom. L. R. 841, Application No. 586 of 1959 (with Civil Re- 
`. "Decided, ai ve 1960., ovi Revision vision, Application No. 557 of 1959). 
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lord’s suit for rent, the right "i recover which had accrued to him before the com- 
mencement of the Act, can be continued by him by virtue of the provisions contained 
in s. 182(2)(i) of the Act and such a suit cannot be stayed under s. 125(1) of the Act. 


Tue facts appear in the judgment. 


V. M. Kulkarm, for the applicants. 
D. T. Dixit, for the opponent. 


Kotvat J. The judgment in this civil revision application shall also govern | 
the disposal of Civil Revision Application No. 557 of 1959. Both these civil 
revision applications raise a common question of some importance. In both 
the cases, the landlords have filed suits for recovery of arrears of rent. 

Civil Suit No. 55 of 1959 out of which arises C.R.A. No. 556 of 1959 was for 
recovery of rent of two fields Nos. 46 and 38/2 of mouza Sukali, tahsil Murtiza- ` 
pur. Field No. 46 has a land revenue of Rs. 28 fixed and field No. 38/2, Rs. 15. 
The plaintiffs who cannot now under law claim more than ten times the amount 
of the yearly land revenue as their rent have confined their claim to that amount 
in both the suits. Thus in respect of field No. 46, they have claimed rent at 
ten times the annual land revenue (28X10 == 280) for three years, namely, 
1955-56, 1956-57 and 1957-58, that is to say, Rs. 840. Im respect of field 
No. 38/2, they have claimed rent at ten times the annual land revenue 
(15x10 = 150) for the two years 1956-57 and 1957-58, that is to say Rs. 300. 
ae their total claim im the suit was Rs. 1,140 as rent for fields Nos. 46 and 
38/2 
- In the suit out of which, arises C.R.A. No. 557 of 1959, the rent claimed was 
of field No. 79 of mouza Bhasla, tahsil Murtizapur. The land revenue of this 
field was Rs. 15 and so the plaintiffs claimed ten times the amount of the land 
revenue. Thus the plaintiffs claimed Rs. 150 per year as rent for three years, 
namely, 1955-56, 1956- 57 and 1957-58. In all the plaintiffs claimed Rs. 450 in 
this suit. 

In both the suits, the plaintiffs were met with a plea under s. 125 of the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) 
Act, 1958. According to the defendant in the civil suit out of which C.R.A. 
No. 556 of 1959 arises, for part of the period for which the plaintiffs -claimed 
rent, the plaintiffs had dispossessed the defendant and, therefore, they were 
not entitled to claim rent. The defendant further alleged that he approached 
the revenue authorities for restoration of possession of the fields to him. It is 
also not in dispute that the landlords have filed a counter application for eject- 
ment before the revenue authorities. In the civil suit out of which C.R.A. 
No. 557 of 1959 arises there is no proceeding pending before the revenue autho- 
rities between the parties. In that suit, the defendant pleaded that the full 
rent had been paid. 

Now, the trial Judge has stayed the suits and referred the questions raised 
before him in both the suits to the revenue authorities and the plaintiffs come 
up in revision against the orders staying the suits. According to the trial 
Judge, issue No. 1 in each of the suits raises a matter which falls exclusively 
within the jurisdiction of the revenue authorities which cannot be tried by the 
civil Court. Issue No. 1 in Civil Suit No. 55 of 1959 out of which arises C.R.A. 
No. 556 of 1959, was: ‘‘Is defendant not lable for the rent of the land in suit, 
Survey No. 46, as alleged?’’ and in Civil Suit No. 53 of 1959 out of which arises 
C.R.A. 557 of 1959, it was ‘*‘What rent is plaintiff entitled to for the 
suit years?”’ 

In Civil Revision Application No. 557 of 1959, the defendant has not cared 
to put in appearance. But Mr. Dixit appearing for the defendant in Civil 
Revision Application No. 556 of 1959 has argued the common question involv- 
ed. According.to the trial Judge, s. 125 read with s. 100 of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region and Kutch Area) Act shows that 
‘the issue is one triable by the revenue authorities and that, therefore, under 
s. 125 it must be referred for decision by them. Section 100 contains as many 
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as 19 clauses and it is difficult to understand from the eryptie judgment of the 
trial Judge which clauses he intended to refer to. It would have been better 
if he had been more specific. Presumably,—and that is also what Mr. Dixit 
for the defendant urged—he intended to rely upon el. (3) and cl. (12). These 
clauses dealing with the duties and functions to be performed by the Tahsildar 
are as follows: 

“(3) to decide a dispute regarding rent under section 12; 

(12) to decide an application for possession under section 36.” 

Mr. Dixit urged that here was a dispute regarding rent under s. 12, and so far 
as Civil Revision Application No. 556 of 1959 is concerned, the tenant had also 
apphed for restoration of possession and the landlord for ejectment, to the 
revenue authorities, and that, therefore, these proceedings must be deemed to be 
` proceedings under s. 36 by virtue of the provisions of s. 182(3) (a) of the Act. 
While this is not conceded on behalf of the applicants-plaintiffs, I will assume 
for the purposes of deciding the point before me that questions under s. 100(3) 
and s. 100(12) have arisen in the suit. If that be so, it is clear that the present 
suit would involve issues which require to be settled, decided or dealt with by 
a revenue authority within the intendment of s. 125(1 ). To that extent, the 
trial Judge, in my opinion, was right. 

But what the trial Judge overlooked were the provisions of s. 182. Sub- 
section (J) of s. 132 repeals certain enactments as specified in Schedule I. 
Sub-sections (2) and (3) then provide as follows: 

“(2) Nothing in sub-section (1) shall, save as expressly provided in this. Act, affect 
or be deemed to affect— 

(i) any right, title, interest, obligation or liability already acquired, accrued or 
incurred before the commencement of this Act, or 

(ii) any legal proceeding or remedy in respect of any such right, title, interest, 
obligation or liability or anything done or suffered before the commencement of this 
Act, 
and any such proceedings shall be instituted, continued and disposed of, as if this Act 
had not been passed. 

(3) Notwithstanding anything contained in sub-section (2)-— 

(a) all proceedings for the termination of the tenancy and ejectment of a tenant 
or for the recovery or restoration of the possession of the land under the provisions of 
the enactments so repealed, pending on the date of the commencement of this Act before 
a Revenue Officer or in appeal or revision before any appellate or revising authority 
shall be deemed to have been instituted and pending before the corresponding authority 
under this Act and shall be dispesed of in accordance with the provisions of this Act, 
and x 

(b) in the case of any proceeding under any of the provisions of the enactments 
so repealed, pending before a civil Court on such date, the provisions of section 125 of 
this Act shall apply.” 

The effect of cl. (4) of sub-s. (2) of s. 182 is that if the landlord has in the 
present ease acquired any right or any right has acerued to him before the 
commencement of the Act, then nothing in sub-s. (Z) shall affect these rights 
and ‘‘any such proceedings shall “be instituted, continued and disposed of, as 
if this Act had not been passed’’. Therefore, the present suit of the landlords 
for rent which was in regard to the right to recover rent which had accrued to 
them before the commencement of the Act could be continued by the landlords. 

Mr. Dixit referred to the provisions of sub-s. (3) of s. 132. But having 
regard to the fact that both the suits were for recovery of rent, I am unable to 
see how either cl. (a) or el. (b) of sub-s. (3) of s. 182 can possibly apply. 
Clause (a) refers to all proceedings for the termination ofthe tenancy and 
ejectment of a tenant or for the recovery or restoration of the possession of 
the land under the provisions of the enactments so repealed. It is clear that 
a suit for recovery of rent is not a proceeding for the termination of the tenancy 
and ejectment of a tenant, nor for the recovery or restoration of the possession 
of the land. With the proceedings before the revenue authorities, I am not 
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here concerned. Therefore, cl, (a) would not be attracted in the instant case. 
So far as cl. (b) is concerned, it refers to the case of ‘‘any proceeding under 
any of the provisions of the enactments so repealed’. The provisions of the 
enactments so repealed referred to in Schedule I of the Act are the whole of 
the: Berar Regulation of Agricultural Leases Act, 1951, the whole of Chap- 
ter XIV of the M. P. Land Revenue Code, 1954, and the whole of the Bombay 
Vidarbha Region Agricultural Tenants (Protection from Eviction and Amend- 
ment of Tenancy Laws) Act, 1957. It seems to me that all that the plaintiffs 
claimed in the present suits was the enforcement of their right to recover rent 
from their tenant, which is not ‘‘any proceeding under any of the provisions 
of the enactments so repealed’’. The right to recover rent does not arise out 
of the provisions of any of these Acts, nor is the suit a ‘‘proceeding under any ~ 
of the provisions of the enactments so repealed’’. Therefore, in my opinion, 
cl. (b) would not be attracted. 

It was argued that there is a conflict between the provisions of s. 125(/) on 
the one hand and the provisions of s. 182(2) on the other. Section 182(2) 
saves to the landlord his right to recover rent which had accrued to him before 
the commencement of the Act, while on the other hand, s. 125 affects that right 
by saying that if any suit is instituted in any civil Court and it involves an 
issue which is required to be decided or dealt with by a revenue authority, the 
suit shall be stayed. It seems to me that this apparent conflict can only be 
resolved by holding that s. 125 must be read subject to s. 132 of the Act. I 
say so because s. 132 deals with only a special class of cases which are affected. 
by the repeal of the enactments in Schedule I, whereas s. 125 applies to all 
suits. Since there is a special provision in regard to suits and rights of a spe- 
cial class viz., suits and rights affected because of the repeals, the provisions of 
s. 132 must prevail in such cases. The decision reached by the trial Judge was 
without advertence to the provisions of s. 132. In my opinion, having regard 
to those provisions the two suits involved in these civil revision applications 
could not have been stayed. I set aside the order dated August 14, 1959 in 
Civil Suit No. 53 of 1959 and the order dated September 22, 1959 in Givil Suit 
No. 55 of 1959 of the Civil Judge, Junior Division, Murtizapur, and order that 
the suits shall now be proceeded with and disposed of early. 

Both the applications for revision are allowed, but in the circumstances 
there will be no order as to costs. 


Applications allowed. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval. 


l THE UNION OF INDIA «v. OUDH SUGAR MILLS.” 
Indian Railways’ Act (IX of 1890), Secs. 74-C, 72—Oil in barrels consigned by railway 
at “owner's risk” rate—Goods not interfered with by human agency nor affected by 
‘., natural agency—Oil found short as result of leakage when wagon reached destina- 
tion—Whether negligence or misconduct of railway established—Mere loss of goods 
in cases governed by s. 74-C whether prima. facie sufficient to establish negligence 
or misconduct on part of railway. 


Thé mere fact that the goods entrusted to the railway have sustained damage or 
have been lost is not prima facie sufficient to show negligence or misconduct on the 
part of the railway. The fact of loss may be one of the circumstances that may he 
taken into account in judging the negligence or misconduct on the part of the rail- 
way, but where the matter is governed by the provisions of s. 74-C of the Indiari 
Railways Act, 1890, that circumstance alone cannot lead to such a conclusion.. 

So far as s. 74-C of the Act is concerned there must be some distinction in the 
case of damage sustained to goods in transit by some external agency eg. rain 
water and damage sustained because of any inherent defect or weakness in the goods 
themselves. | 


- 


* Decided, April 21, 1960. Civil Revision Application No. 188 of 1959, 
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Union of India v. Bishwanath; Ramkrishna v. Union of India’ Ms. Sattanmal 
Vishandas v, Union of India’ and Manickam v. Union of India’, referred to. ' 


Tue facts are stated in the judgment. ©” 


K. V. Tambay, for the applicant. 
M. R. Bobde, for the opponent. 


Korvat J. On December 21, 1956, a on of 60 barrels of til oil was 
despatched from Belonganj station near Agra to the plaintiff at Akola who had 
purchased the oil from the Arjun Oil Mills, Agra. The consignment was book- 
ed under railway receipt No. 9774/56 dated December 21, 1956, at Exh. D-3. 
The consignment was ‘‘to self’’ but the consignor, the Arjun Oil Mills, endorsed 
the receipt in favour of the plaintiff. The consignment was at ‘‘owner’s risk’’ 
’ rates and on the receipt was the following endorsement: 

“Loaded by sender and unloaded .by sender. Drums old and dented.” 


The consignment travelled via Jhansi and Itarsi to Akola to which destination 
it was booked. It was received at Akola on December 30, 1956 and when deli- 
very was taken on behalf of the plaintiff, about three barrels were found to 
have, been leaking and, therefore, open delivery was asked for. Upon weigh- 
ment it was found that there was a shortage of 6 maunds and 24 seers in weight 
in the consignment. The plaintiff, after giving a notice, therefore, sued the 
applicant railway for damages which he estimated at Rs. 509-4-0 being the 
value by which the goods had fallen short. 

In answer to the suit, it was the case of the defendant railway that the goods 
were inherently defective in so far as the drums in which the oil was contained 
were old and dented and that the leakage must have been due to the defect in 
the drums, that when the wagon was opened at Akola, its seals were intact, and 
that therefore there was no possibility of the goods having been handled or 
tampered with in transit. The railway attributed the loss to the defect in the 
barrels. They denied that there was any. ‘rash shunting at any time during 
the transit of the goods. They alleged further that there were no protective 
rings round thé drums to protect them while being rolled along and the oil 
might have leaked out due to normal jerks in transit. For these reasons the 
railway could not be held responsible. 

The Small Causes Judge who tried the suit held that the loss had been esta- 
blished and that when the goods were consigned at Belonganj the barrels were 
not leaking. Thus, according to the trial’ Jt udge, the evidence showed that the 
goods were intact when they were delivered and that was also proved at the 
time of taking delivery at Akola. Yet the goods were found short. Therefore, 
he came to the ‘following finding: 

“This proves that the loss occurred during the transit, while the goods were in 
possession of the railway. The railway cannot escape its liability as bailee and the 
loss is prima facie’ proof of the negligence and misconduct.” 


He, therefore, held the defendant railway liable for the loss of the goods and 
decreed claim for Rs. 509-4-0. He referred to the decision of the Patna High 
Court in G.-G in Council v. Gouri Shankar Mills’. (The page mentioned in 
the judgment of the trial Court is incorrect.) 

The trial’ Judge relied upon s. 72 of the Indian Railway Act which merely 
provides that the responsibility of a railway administration for loss, destruction 
or deterioration of goods is that of a bailee under ss. 151, 152 and 161 of the 
Indian Contract Act, subject to the other provisions of the Act. Undoubtedly, 
as stated in the Patna case to which I ‘have just referred that responsibility as 
laid down in s. 72 implies that the railway must take such care of the goods as 
aman of ordinary prudence would take of his own goods of the same quality 
and value under similar circumstances. If s. 72 had stood alone, it might be 
possible to hold, as was held in the Patna, case, that the loss of or damage to 


1 [1959] A.LR. Patna 473. 4 [1960] A.LR. Mad. 149, 


2 (1960) 62 Bom. L.R. 445. ' 1 [1951] A.I.R. Patna 382. 
3 (1960) A.I.R. Rajasthan ‘121. 
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the goods entrusted to a bailee was prima facie evidence of negligence and that, 
therefore, the burden of proof to disprove negligence lay on the bailee in the 
absence of any special stipulation to the contrary. The Patna case upon which 
the Small Causes Judge relied was a decision prior to the recent amendment of 
the Indian Railways Act whereby ss. 74-A to 74-D were added. All these sec- 
tions were added merely to place qualifications upon the principal duty of the 
railway as laid down in s. 72. Prior to the amendment, the railways used to 
enter into special contracts modifying or limiting their liability under s. 72 
by express contracts. Those contracts were popularly referred to as 
“Risk Notes’’. It was considered advisable however that the publie using the 
railways should know their rights and liabilities in advance and that each case 
should not depend upon the particular terms of the agreement and, therefore, 
the Risk Note forms were abolished and ss. 74-A to 74-E incorporated in the ; 
Act. 

In the instant case, the defendant railway has invoked in its favour the pro- 
visions of ss. 74-A and 74-C. According to the defendant railway, the goods, 
when tendered for carriage to the railway, were in a defective condition, as a 
consequence of which they were liable to deterioration, leakage, wastage or 
damage in transit for which s. 74-A (a) makes provision. The railway has ‘also 
pleaded that the fact of such condition or defective or improper packing had 
been recorded by the sender or his agent in the forwarding note and, there- 
fore, the railway was not responsible for the leakage, wastage or damage. The 
defendant railway further pleaded that the goods were consigned at owner’s 
risk rates and, therefore, under sub-s. (3) of s. 74-C, the railway was not res- 
ponsible for the loss, destruction or deterioration of or damage to the goods 
unless the plaintiff proves negligence or misconduct on the part of the railway 
or any of its servants. 

So far as the view taken by the trial Judge that the fact that the loss oc- 
curred during transit while the goods were in possession of the railway fur- 
nishes prima facie proof of misconduct and negligence on the part of the rail- 
way, is concerned, it seems to me that the learned trial Judge erred in law. 
As I pointed out, the Patna case relied upon by'the trial Judge was a case 
prior to the amendment of the Act. At no stage in the judgment of the trial 
Judge has he referred to the provisions of s. 74-C. It was under that section 
that the defendant railway has sought protection because it had pleaded that 
the goods were consigned at owner’s risk rates and, therefore, it was not liable 
unless negligence or misconduct was proved. A decision of the same High 
Court after the amendment has taken a wholly contrary view in Unton of India 
v. Bishwanath®. With reference to s. 74-C, it was observed in that case (p. 
474): 

“When the statute requires proof of negligence, misconduct etc., for the liability for 
the loss, destruction, deterioration, leakage etc., to hold that the loss or damage is prima 
facie proof of negligence is to make the entire effect of Ss. 74A and 74C nugatory. Here 
lies the importance of the qualifying words ‘subject to the other provisions of this 
Act’, occurring in S. 72 of the Indian Railways Act.” 


In my opinion, since the amendment of the Indian Railways Act, it is not a 
correct proposition to say that the mere fact that the goods entrusted to the 
railway have sustained damage or have been lost would be prima facie suffi- 
cient to show negligence or misconduct on their part. Undoubtedly, the fact 
of loss may be one of the circumstances that may be taken into account in 
judging the negligence or misconduct on the part of the railway, but where 
the matter is governed by the provisions of s. 74-C that circumstances alone 
cannot lead to such a conclusion. 

The circumstances as they have been established upon the ETA in this 
case are not in. dispute. The goods when they were handed over to the railway 
were not in a damaged condition. The drums containing the oil were however 
described in the consignment note as ‘‘dented and old’’. The witness Krishna 

2 [1959] A.LR. Pat. 473. 
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Kumar (D.W. 1), a servant of the railway, has qualified this description by 
admitting that by ‘‘old drum’’ he meant ‘‘a drum which has once been used’’, 
in other words, one which was not absolutely a new drum. Beyond that what 
was the condition of the drums has not been established in the present case. 
The drums full of oil were then placed inside the wagon and the loading was 
done by the consignor himself. The wagon was then sealed and there is evi- 
dence to show that it was received with the seals intact at Akola, thus elimi- 
nating the possibility of any human agency having interfered with the goods 
in transit. There is also no evidence that any natural agency affected the 
condition of the goods except the normal wear and tear which the goods would 
undergo while travelling in a goods wagon on a railway. When the wagon 
was opened at Akola, oil was found to have leaked on to the fioor of the wagon. 
-There is some dispute as to whether the unloading at Akola was done by the 

consignee. But having regard to'the endorsement which I have reproduced 
above, made upon the face of the receipt itself, there is no doubt, in my opinion, 
that the unloading was to be done by the consignor which includes the person 
to whom he may endorse the receipt. Since it must be presumed that the 
terms of the contract were carried out, in the absence of any evidence, it must 
be held proved that the endorsee of the receipt, the plaintiff, or his agent, un- 
loaded the wagon at Akola. There is evidence given by the witness Nandlal 
(P.W. 1) that a considerable quantity of oil had leaked out and flowed on to the 
floor of the wagon. When ascertained, 6 maunds and 24 seers of oil was found 
short. 

These are the aoine fat are established upon the evidence. I am 
quite unable to see upon these circumstances how the railway could possibly 
be held responsible for negligence or misconduct. The railway on their part 
had a duty to transport the goods from Belonganj to Akola taking of them such 
care aS a man of ordinary prudence would take of his own goods. The wagon 
was sealed at Belonganj and unsealed at Akola. There is absolutely no allega- 
tion that at the time of unloading the goods may have sustained damage, and 
indeed upon the only evidence in the case, the unloading, as I have held, was 
also done by the plaintif or his agent. Therefore, there is nothing on the 
record to show that it was due to any act or conduct on the part of the railway 
or their servants at the time of unloading that the loss of or damage to the 
goods occurred. To say in these circumstances that negligence on the part of 
the railway has been established would amount to holding that the mere loss 
of goods would be prima facie proof of negligence which as a proposition of 
law is, in my opinion, incorrect. I hold that there is no proof here that the 
loss of or damage to the goods in the present case was due to negligence or 
misconduct on the part of “the defendant railway or their servants. 

Mr. Bobde on behalf of the plaintiff referred to several cases, particularly 
a recent decision of this Court in Ramkrishna v. Union of India®; Ms. 
Sattanmal Vishandas v. Union of Indiat; and Mamckam v. Union of India®. 
In none of these cases were the circumstances similar to the circumstances in 
the present case. So far as s. 74-C is concerned it seems to me that there must 
be some distinction in the case of damage sustained to goods in transit by 
some external agency and damage- sustained because of any inherent defect 
or weakness in the goods themselves. Ramkrishna v. Union of India and 
Manckam v. Union of India wete both cases where the goods were found 
damaged due to rain. In both the cases, the goods were consigned during rainy 
season, and when they were found to be damaged by rain water, the Courts 
upon those circumstances held that the facts showed negligence or misconduct 
on“the part of the railway. The reasoning in both the cases was that it was 
the duty of the railway ‘to have ensured that the goods entrusted to them as 
bailees and which when entrusted to them were in a dry condition should 
reach their destination in the same condition. That is no more and no less 
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than the duty which is in terms cast upon a bailee by the provisions of the 
Indian Contract Act. In these cases, there was the crucial fact that knowledge 
was imputed to the railway when goods are transported during rainy season 
that they are liable to be damaged due to rain water getting into the wagon, 
and it was held that it was the duty of the railway to provide water-tight 
wagons. There was no such extraneous cause operating here, nor has there 
been proved in the present case any circumstance which would put the rail- 
way on guard and impose upon them a duty to take any particular care. The 
Rajasthan case was not a case where s. 74-C was held to apply. In that case, 
upon a consideration of the evidence the learned Judge held that the goods 
were despatched at the railway risk rate and decided the matter upon that ., 
finding. Section 74-C, therefore, was expressly held not to apply. | 
In the view I take of the matter as to the applicability of s. 74-C(3) it seems 
to me unnecessary to consider the other defence taken on behalf of the rail- 
way relying upon the provisions of s. 74-A. In my opinion, the decision of 
the Small Cause Judge was not in accordance with law. Upon the evidence, 
he should have held that no negligence or misconduct had been proved on the 
part of the railway, nor were they otherwise responsible. I allow the appli- 
cation for revision, set aside the judgment and decree of the Small Causes 

Judge and dismiss the plaintiff’s suit with costs throughout. 
Application allowed. 


an Before Mr. Justice Shah. 
L. P. JAIN v. NANDKUMAR R. TALIWALLA.* i 


Civil Procedure Code (Act V of 1908), Sec. 148; O. VI, r. 18, O. VI, r. 11, O. IX, r. 13-~ 
Notice of motion to set aside ex parte decree disposed of by order requiring defend- 
ant to deposit certain amount in Court and pay costs of plaintiff within specified time 
—Notice of motion to stand dismissed on defendant's failure to carry out these terms— 
Defendant failing to pay within time prescribed and applying by chamber summons 
for extension of time to make payments—-Whether Court has jurisdiction under s. 148 
of Code to entertain application for extension of time. 


The defendant took out a notice of motion for setting aside an ex parte decree 
passed against him and in disposing of it the City Civil Court passed an order that 
on the defendant’s depositing a certain amount in Court and on his paying the plain- 
tiff a certain amount for costs within a specified period, the ex parte decree should 
be set aside and if the said amounts were not so deposited and paid the notice of 
motion was to stand dismissed. The defendant failed to carry out the terms and con- 
ditions of the order within the specified time and he took out a chamber summons 
for extension of time for payment of deposit and costs. The chamber summons was 
heard by the same Judge who had heard the notice of motion and he dismissed it on 
the ground that he had no jurisdiction to entertain the application for extension of 
time. On the question whether the Judge had jurisdiction to extend the time under 
s. 148 of the Civil Procedure Code, 1908:— 

Held, that s. 148 of the Code did not apply to the case as the deposit and the pay- 
ment required to be made by the order were not acts which were either prescribed 
or allowed by the Code, and 

that once the Judge had disposed of the notice of motion and passed a final order 
on it, he was completely functus officio and he had no seisin over the matter, and he 
could not, therefore, entertain the defendant’s application for extension of the time 
for making the deposit and the payment of costs. 


Tae facts appear in the judgment. 

H. S. Lulla, with G. K. Kamat, for the appellant. 

H. M. Shah, instructed by Shah & Co., for the respondent. 
SHAH J. This appeal is filed by the defendant in a suit being suit, No. 


* Decided, July 11, 1960. Civil Revision sion of B. J. Divan, J udge, City Civil Court, 
Application No. 1196 of 1960 {converted from Bombay, in ‘Summary Suit No. ,1588 of 1954. 
First Appeal No. 117 of 1958), from the deci- 
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‘Suan J. This appeal is -flea by the defendant in a suit being suit No. 
1588" of 1954: against’ the -order passed ‘by the learned City Civil Court Judge 
on the chamber summons which was taken, out by the defendant on February 
26, 1958, dismissing: it with costs. 

Tn the suit which was filed by the ER peguondent against the defendant 
an.ex parte decree was passed on November 18, 1957. The defendant there- 
after took out a notice of motion: for setting aside the ex parte decree on the 
ground that .he, was unable for sufficient reasons to attend the hearing of 
the case in the circumstances set out in the affidavit in support of the notice 
of motion. . That, notice of motion was disposed of by the City Civil 
„ Court within four weeks to the plaintiff the ex parte decree be set 


' on January 29; 1958, and the order that was passed on the notice of motion 


by the learned J udge . of that Court was that on the defendant depositing Rs. 
1,500 within four. weeks and on paying’ a sum of Rs. 100 being the cost thrown 
away on November 18, 1957, and a sum of Rs. 75, being the costs of the notice 
of motion, within four weeks to thé plaintiff the ex parte decree be set 
aside and that if the said amount was not deposited and the said amounts were , 
not paid the notice of motion was to stand dismissed with costs. The order 
further’ stated that if the said amount was deposited and the amount of costs 
was paid to the plaintiff the suit was to be on some board on March 10, 1958, 
peremptorily. - 

It appears’ that the detenaant was not able to carry out the terms and con- 
ditions: of that order within the period specified therein. On February 26, 
1958, howéver, the defendant took outa chamber summons praying that ‘the 
time for making the: deposit and fox the payment of the costs be extended 
upto April 15, 1958." That: chamber summons was heard by the same learned 
Judge who’ had heard the notice of ‘motion on March 18, 1958, and was dis- 
missed inasmuch‘ as the:learned Judge was of the view that in view of the 
terms of the order he had passed on the notice of motion he was functus officio 
and no longer seized of the matter as from Ja anuary 29, 1958, and that, there- 
fore, he’ did not -havé jurisdiction to entertain any application for extension 
of time for the payment of the deposit and costs directed by his order. It is 
against that order that. the defendant has filed the present appeal. 

The learned advocate for’ the respondent raised a preliminary objection to 
the effect that'no appeal lay against the.order passed on the chamber summons 
taken out' by the defendant for extension of time. ‘The learned- advocate for 
the defendant did not contest the contention raised by the learned advocate 
for the respondent» The'chamber summons was only intended for extension 
of time for making the deposit and payment of certain amounts which were 
directed ‘by: the order setting aside the ex parte decree and Mr. Lulla, the 
learned advocate for the defendant, was not able to show any provision of the 
Civil Procedure Code‘under which an appeal against such an order could lie. 
He, however, applied that the appeal might be treated as a revision application, 
because, according to his submission, the point involved in the case was very 
important so far as his client’ was concerned and that, therefore, he must be 
allowed to make submissions on: the footing that the appeal was a civil revision 
application. I accepted the. submission and allowed the appeal to be treated 
as a revision application. ri 

Now, the only point that was-raised by Mr. Lulla on behalf of the defendant 
was “that under s. 148 ‘of the Code of Civil Procedure the learned Judge had 
ample jurisdiction to extend the time for making the deposit as well as the 
payment directed by the order setting aside the ex parte decree and that the. 
learned Judge was accordingly in’ error in his view that he had no such juris- 
diction at all. The learned advocate for the- plaintiff-respondent, on the other 
hand, contended that s. 148 of the Code of Civil Procedure had no application 
to the facts of the present case at all and for this purpose he relied ' upon a 
passage ‘in ‘Sir Dinshaw ‘Mulla’s Code' of ‘Civil Procedure in the commentary 
under. s. 148 of:the Code. : That passage runs as: follows:— ` 


. “I£ the effect of the order is that in the event of non-compliance, it operates auto- 
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matically and without further intervention of the Court, the section cannot be applied 
for the obvious reason that the Court ceases to be seized of the matter and becomes 
functus officio”. í ; 

A number of cases have been cited by the learned author in support of this 
proposition. Apart from this proposition, however, I may turn to the wording 
of s. 148 itself and consider as to whether the present case would fall within 
the terms of that section. That section is as follows :— 

“Where any period is fixed or granted by the Court for the doing of any act pre- 
scribed or allowed by this Code, the Court may, in its discretion, from time to time, 
enlarge such period, even though the period originally fixed or granted may have 
expired”. 

It is apparent on the wording of the section itself that it can only apply where, 
time is fixed for the doing of any act prescribed or allowed by.the Code. In 
other words, whenever a Court fixes any period for the doing of any act in a 
suit or proceeding, the act in respect of which the time is fixed must be one 
prescribed or allowed by the Code. Now, the acts which are so prescribed or 
' allowed by the Code are sufficiently illustrated by a reference to the several 
provisions in the Code itself. For instance, one may turn to the provisions of 
O.. VI, r. 18. . That rule provides that: == a 

“If a party who has obtained an order for leave to amend does not amend accord- 
. ingly within the time limited for that purpose by the order, or if no time is thereby 
limited then within fourteen days from the date of the order, he shall not be permitted 
to amend after the expiration of such limited time as aforesaid or of such fourteen days, 
as the case may be, unless the time is extended by the Court.” 


By this rule it is clear that the act which is prescribed is to amend the pleadings 
for which purpose discretion is given to the Court to fix a time. This is, there- 
fore, an instance of an act prescribed or allowed by the Code for the purpose of 
which the Court is entitled to fix a time, and in case the act is not performed 
within the time so fixed, an application can be made for the extension of time 
and the Court will have full jurisdiction under s. 148 of the Code to grant such 
applieation, inspite of the fact that the period originally fixed had expired. 
Another instance is furnished by the provisions of O. VII, r. 11. That rule pro- 
vides the cases in which a plaint shall be rejected. Clause (b) of the rule relates 
to undervaluation of the relief claimed in the plaint and provides that if the 
plaintiff on being required by the Court to correct the valuation within-a time 
to be fixed by the Court, fails to do so, then the plaint shall be rejected.- Here 
again, it will be noticed that the rule prescribes an act or allows an act on 
the part of the plaintiff which act has to be performed within the time fixed 
by the Court, the act being to correct the valuation in respect of the relief 
claimed in the plaint. Where the correction is not made within the time fixed 
by the Court the plaintiff can make an application for extension of time and the 
Court will be, perfectly justified and will have full jurisdiction to entertain 
the application and extend the time for the purpose of enabling the plaintiff 
to correct the valuation, even though such an application was made after the 
period originally fixed had expired. Clause (c) of r. 11 of O. VII supplies 
yet another instance of an act which is prescribed or allowed by the Code in 
respect of which the discretion is given to the Court to fix the time for its 
performance. That clause provides that where the relief claimed is properly 
valued, but the plaint is written upon paper insufficiently stamped,.and the 
plaintiff, on being required: by the Court to supply the requisite stamp-paper 
within a time to be fixed by the Court, fails to do so, the plaint shall be re- 
jected. Here the act which is prescribed or allowed by the Code to be done 
by the plaintiff is to supply the requisite stamp-paper and the Court is given 
power to fix a time for that purpose. In this case, too, the plaintiff can make 
an. application for extension of time if he has not complied with the require- 
ment within the time already fixed by. the Court and the Court will be entitled 
under s. 148 to grant the application. There are several other instances to be 
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found in the Code where different kinds of acts are either prescribed or allow- 
ed by.the Code to be done within a period of time to be fixed by the Court 
and in all these cases the Court will have jurisdiction under s. 148 of the 
Code to entertain applications for extension of time and to grant it. If this 
is the true construction and effect ‘of s. 148, we must consider whether the 
present order of the learned Judge of the City Civil Court setting aside the 
ex parte decree falls under any of the provisions of the Code, so that the act 
required to be done by the defendant under that order, namely, to deposit 
a certain amount and to pay to the plaintiff also a certain amount towards costs, 
is an act which is prescribed or allowed by the Code, so that in case the defen- 
dant fails to comply with that order within the time fixed by it he can make 
an application to the Court for extension of time and the Court can grant 
such application under s. 148 of the Code. Order IX, r. 18, of the Code deals 
with the question of setting aside ex parte decrees and it enables the Court, 
where it is satisfied that the summons was not duly served, or that the de- 
fendant was prevented by any sufficient cause from appearing when the suit 
‘was called on for hearing, to make an order setting aside the decree as against 
him upon such terms as to costs, payment into Court or otherwise as it thinks 
fit, and.to appoint a day for proceeding with the suit. Considering the terms 
of this rule, it clearly appears, to my mind, that it does not refer to any parti- 
cular act which should be done by the defendant within the time allowed by 
the Court, so that in case he fails to perform that act within the time so allowed 
or so fixed he can make an application to the Court for extension of time for 
performing it and the Court may grant it under s. 148 of the Code. The Court 
has a discretion under this rule either to grant the application for setting aside 
the ex parte decree or to reject it. In either event, it has to apply its mind 
to. the facts put before it in order to satisfy itself whether the summons was 
not duly served upon the defendant or that he was prevented by any sufficient 
cause from appearing when: the suit was called on for hearing, as the case 
may be. If on the materials placed before it the Court feels satisfied that there 
was sufficient ground preventing the defendant from appearing at the hearing 
of the suit, it’is not as if it is bound to make an order setting aside the ex 
parte decree in absolute terms. It is given a discretion which it is required 
to exercise on a consideration of the facts of the particular case as to whether 
the order setting aside the ex parte deerée shoulf be absolute or that it should 
depend upon the compliance by the defendant with such terms as to costs, 
payment into Court or otherwise as it thinks fit to impose. In this case, the 
order setting aside the:-ex parte decree is not an absolute one. The learned Judge 
took into account the circumstances in which the defendant could not appear at 
the hearing of the suit and on a consideration thereof he came to the conclusion 
that in the interests of justice it was not fair that he should pass an uncondi- 
tional order setting aside the ex parte decree. Accordingly, the order that he 
passed was that the defendant do deposit a sum of Rs. 1,500 within four weeks 
in the.Court and a further sum of Rs. 175 be paid to the.plaintiff towards costs 
within the same period providing that in default of the deposit and payment 
by the defendant within the period fixed by him the notice of motion would 
stand dismissed with costs. It cannot be disputed that this order was perfectly 
competent within r. 18 of O. IX of the Code. It is true that the procedure 
adopted in the City Civil Court is the same as the one prevailing on the Origi- 
ginal Side of this High Court. Ordinarily, only an application is necessary 
for. the purpose of setting aside an ex parte decree under the Code and it is 
quite likely that when a conditional order setting aside an ex parte. decree is 
passed it would not generally state that the application would stand dismissed 
in ease of default by the defendant in complying with the terms of the order. 
On the Original Side of the High Court, however, the practice is to take out a 
notice of motion for the purpose. of setting aside an ex parte decree and the 
same procedure is adopted by the rules framed for the business of the City 
Civil Court. On such notice of motion, the order that is invariably made is that, in 
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case the defendant fails to comply with the terms of the order within the time al- 
lowed by the Court, the notice of motion shall stand dismissed with costs. In view 
of this procedure, it cannot be disputed that the learned Judge ’s order was in any. 
way irregular or invalid. Although O. IX, r. 13, does not in terms contemplate 
such an order, in my opinion, it is within the discretion of the Court as to 
what type of order should be passed under that rule and it is a matter of 
exercise of discretion by the learned Judge hearing the notice of motion 
whether, while setting aside an ex parte decree on certain terms, to allow the 
defendant to comply with the terms within a certain time fixed by him and 
then to have the notice of motion put up again before him for final order on 
the basis of compliance or non-compliance with those terms. This procedure, 
however, might involve a considerable delay and, therefore, it is Just as well 
that the Court passes an order disposing of the notice of motion entirely on the 
day of its hearing and that-can be done only if the order specifies the con- 
sequences following wpon the non-compliance with the terms thereof. If such 
an order is not illegal or invalid in any sense of the term, and in my opinion it 
is not, then the Court which passes that order immediately becomes functus 
officio on the passing of that order. It can possibly have no jurisdiction over 
the subject-matter of the notice of motion at all after the order is passed and, 
therefore, any application by the defendant for extension of time for the pur-. 
pose of complying with the terms of that order in the event of his having 
failed to comply with them within the time allowed by the Court, would not 
be entertainable by that Court. 

Accordingly, the application for extension of time made by the defendant 
in this case could not be entertained’ by the learned Judge under s. 148 of 
the Code. There are, as stated above, two strong reasons for it. Firstly, the 
deposit and the payment of the respective amounts of money required to be 
made by the order of the learned Judge is not an act which is allowed or pres- 
eribed by the Code and secondly, the learned Judge ceased to have seisin of 
the matter immediately he passed the order disposing of that notice of motion. 
The effect of the order was that on failure on the part of the defendant to 
make the deposit as well as the payment required by the order within the period 
fixed for that purpose, there was an automatic dismissal of the notice of motion 
on the expiry of that period. It was not necessary that the notice of motion 
should be brought up before the learned Judge over again for any final order. 
If it was so necessary in the event of the final order not having been passed 
finally disposing of the notice of motion, then although the terms of the order 
did not amount to an act prescribed or allowed by the Code, the Court would 
have inherent jurisdiction under s. 151 of the Code to grant further extension 
of time. Section 148, however, in any event would have no application at all, 
only for the reason that the deposit and the payment required to be made 
by the order were not acts which were either prescribed or allowed by the Code. 
They merely formed the conditions imposed by the learned Judge in order 
to test the bona fides of the defendant before the ex parte decree could be set 
aside. In this view of the matter, in my opinion, the learned Judge was per- 
fectly right in holding that once he had disposed of the notice of motion and 
passed a final order on it, he was completely functus officio and he had no 
seisin over the matter at all and that, therefore, he could not entertain any 
application on the part of the defendant requesting that the time for making 
the deposit and payment as required by the order be extended. 

It was, however, contended by Mr. Lulla, the learned advocate for the de- 
fendant, that there were several authorities including those of the Privy Coun- 
cil which held that s. 148 of the Code invariably applied in all cases where 
anything was required to be done by a Court, in respect of any suit or pro- 
ceeding, within the time fixed by it. He went to the length of contending 
that even if the Court was functus officio by reason of the fact that a final 
order on the notice of motion was-passed, it had ample jurisdiction under s. 148 
of the Code to entertain the application for extension of time and grant it. 
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Now; I need not refer to those cases which were cited by Mr. Lulla, because 
all of them:‘refer.to acts which are either prescribed or allowed by the Code 
to be performed either during the. time allowed by the Code itself or by the 
Court. Two of the cases which he relied upon actually fall under O. VII, r. 11, 
els.’ (b) -and“(c): of the Code. I have referred to those clauses in the earlier 
part of the judgment and it is evident, that those two clauses do. contemplate 
certain specific acts to be done by the plaintiff -within the time allowed by the 
Conrt, which would mean that the Court continued to have complete seisin of 
the matter and it was not functus officio-at all and, therefore, it was com- 
petent to grant the extension of time for doing of the act if it was applied for. 
Those cases, however, cannot possibly apply to the facts of the present case. 
As I have pointed out above, in this case, a final order was-already passed by: 
the learned Judge and he had nothing whatever to do with that matter there- 
after, and there is no provision in the Code which empowers a Court which 
at one time was seized of the matter and later ‘became functus officio to be 
re-seized of it so as to modify the order thatit had already passed. It may be 
the function of the higher Court to grant the relief if available in law. But, 
in no event, can the learned Judge himself re-open the matter, revise his own 
' order and grant the extension of time under:s. 148 of the Code. 

The next question then is, as to whether this Court sitting in revision could 
exercise its powers to grant the relief which the defendant asked for and failed 
to get before the learned Judge. It was urged by Mr. Lulla that this Court 
has got unlimited powers-to prevent any injustice being done to any party 
in any particular case and he submitted that this was a case in which by refus- 
ing the extension of time the learned Judge had deprived the defendant of 
his legitimate right of defending -the suit. It should, however, be pointed 
out that, whatever the powers of the High Court, they have got to be exer- 
cised within the four corners of the law as it stands. The inherent jurisdic- 
tion the High Court undoubtedly has, but that has also got to be exercised 
in cases where the lower Court‘had jurisdiction to deal with a matter and while 
exercising that jurisdiction had caused injustice to one party or the other. In 
such a case it is certainly open to the High Court to intervene, and if it finds 
that any injustice was really done to one party or the other, then it would 
certainly reverse the order of the lower Court. The present, however, is not 
a case of that kind at all. The learned Judge in the City Civil Court had no 
jurisdiction whatever to entertain the application for extension of time made 
by the defendant and I need not say that the High Court cannot confer any 
jurisdiction upon a lower Court which it has not by exercising its inherent 
powers. That can only be done by the Legislature. Consequently, inspite of 
the very strenuous appeals made by Mr. Lulla on behalf of the defendant, that 
he should be given an opportunity to defend the suit, I am afraid I cannot 
interfere in the matter at all. I may point out that the defendant had ample 
opportunity before the trial Court for defending the suit. It appears from the 
judgment of the- learned Judge that the advocate who was engaged by the de- 
fendant for the suit had repeatedly written to the defendant for instructions 
and that the advocate had eventually, at the time when the suit reached hear- 
ing, to withdraw his appearanee stating to the Court that he had no instrue- 
tions in the matter. If the defendant inspite of repeated letters from his ad- 
vocate did not choose to actively prosecute his defence by giving proper ins- 
tructions to his advocate for so long a time, and even after the order setting 
aside the ex parte decree was passed, he could: not either find money or the time 
for remitting the amount of the deposit to be made in pursuance of the order 
uutil-the last day of the four weeks’ period which was allowed to him, in my 
opinion. it is futile now to appeal to the Court for any sympathetic considera- 
tion. There are certain gross cases where‘ Courts do relent in favour of parties 
who had bona. fide-committed errors in prosecuting their claim or defence. This, 
however, is not a case of that kind at all. At any-rate, this question does not 
survive for consideration inasmuch as I have already held that the learned 
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Judge himself had no jurisdiction to grant any extension of time in order to 
enable the defendant to carry out the terms of his order and that, therefore, 
this Court is entirely helpless in the matter. 


In the result, the application is dismissed with costs. — a 
Application dismissed. 


Before Mr. Justice Naik. 


VITHALRAO GOPALRAO SULAKHE v. RAMKISHAN WAMAN 
NAIK DOIPHADE.* 


Vakalatnama—Authority given to pleader by vakalatnama in suit—Whether such autho- 
rity continues to vest in pleader for purposes of execution proceedings—indian Limi- 
tation Act (IX of 1908), Sec. 20; Art. 182—-Hyderabad Limitation Act, Art. 160-—~— 
Requirement of s. 160 satisfied if application for execution made for enforcement of 
part of decretal claim—-Whether two applications for execution of same decree can 
be filed one after the other. 


Authority given to a pleader by the vakalatnama in the suit continues to vest in . 
him even for the purposes of execution proceedings. Therefore, where there is an 
express authorization given to a pleader by the vakalatnama in the suit to make and 
receive payments, it is not necessary that there should also be any express autho- 
rization to him to make and receive payments in execution proceedings. 

A pleader or an advocate is ‘the duly authorised agent within the meaning of 
that expression in s. 20 of the Indian Limitation Act, 1908. Therefore, payment by 
him in execution is payment by a duly authorised agent and as such saves limitation. 

If art. 182 of the Indian Limitation Act applies to this case, the darkhast of 1944 
can be treated as an application to take some step in aid which will give a fresh 
starting point for limitation. On the other hand, if art. 160 of the Hyderabad Limi- 
tation Act applies, all that is necessary under that article is that there should be 
an application for execution made for the enforcement of the decretal claim. This 
application may be for the enforcement of even a part of the claim. That would be 
so, because the words “the application made in accordance with law for execution” 
appearing in art. 182(5) of the Indian Limitation Act do not appear in art. 160 of 
the Hyderabad Limitation Act. 

Two execution petitions in respect of the same decree can be filed one after the 
other. 


Tre facts appear in the judgment. 


Y. V. Chandrachud, Government Pleader, for appellants Nos. 1 to 7. 
U. R. Lalit, for appellant No. 8. 
E. G. Nandapurkar, for D. R. Nandapurkar, for respondent No. 2. 


Nam J. These three appeals arise from orders in execution proceedings. 
As the proceedings were disposed of in the Court below by a common judg- 
ment, these appeals can also be decided here by orie and the same judgment. 
The circumstances leading to the execution petitions, which have given rise to 
these appeals, may be briefly stated as follows: The appellants (who will 
hereafter be referred to as the decree-holders) obtained an instalment decree 
against the respondents (who will hereafter be referred to as the judgment- 
debtors) for a sum of Rs. 30,000 on October 22, 1935. The decretal amount 
was payable by annual instalments of Rs. 2,000. There was a default clause, 
which provided that on the failure of the judgment-debtors to pay three in- 
stalments, the decree-holders were at liberty to enforce the payment of the 
entire amount due till then. The first instalment became payable on 28th 

*Decided, July 13, 1960. First Appeal No. Mainkar, District and Sessions Judge, Par- 


301 of 1957 (with First Appeals Nos. 317 and bhani, in Suit No. 213 of 1951. 
331 of 1957), from the decision of Govindrao 
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Teer 1346 F. (May, 1937). It appears that three instalments fell into arrears 
by May 1939.. The decree-holders, therefore, started execution proceedings 
on 8th Sherewar 1348 F., for the recovery of the entire decretal amount in case 
No. 36/3 of 1348 F. On 27th Isfindar 1349 F. ‘(January 30, 1940), the judg- 

ment-debtors paid a sum of Rs. 2;400 in the Court towards part satisfaction of 
the decretal'amount. The pleader for’ the decree-holders gave up his claim for 
the recovery of the full amount for the time being. The District Judge passed 
an order, which, translated into English, reads thus: 


“That the execution petition is dismissed for part execution. The file be consigned 
to reco : 
Thereafter, in 1942, a sum of Rs. 2,000 was paid in the Court by one Rajabhaoo, 
the son of judgment- debtor No. 1. This payment was accompanied by an appli- 
cation, which bore the signature of advocate Vaishnav, who represented the 
judgment- debtors in the original suit as also in the Darkhast proceedings. On 
dune 5, 1944, the decree-holders started execution proceedings in Case No. 
31/ 3/53F (F. A. No. 331 of 1957) ‘for the enforcement of two instalments. The 
question arose as to whether that execution petition was in time. It is not 
disputed that this petition is beyond ‘three years from the date of disposal 
of the previous Darkhast of 1348 F. (1938-39). The trial Court held that one 
of the two instalments was in time and the other was barred by limitation. 
There was an appeal to the Hyderabad High Court (995 of 1354F.). It was 
held by that High Court that inasmuch as the decree-holders had exercised 
their option in 1348F. (1939) for enforcing the default clause, it was not open 
to them to ask for the recovery of instalments. It was also held that the 
Darkhast was not preferred within three years from the date of the final order 
in the previous Darkhast. ‘Therefore, even assuming that the Darkhast could 
be treated as'a Darkhast for a part of the amount that had become due, still it 
was barred by limitation. [It was'then pointed out on behalf of the decree- 
holders that the judgment-debtors had paid a sum of Rs. 2,000 in the year 
1942 and that this payment saved the Darkhast from limitation. It was not 
elear from the record as to whether this payment was made by any person, who 
was duly authorised to make the same by the judgment-debtors. The execu- 
tion petition was, therefore, remanded ‘to the Court below for deciding the 
question as to whether the alleged payment of Rs. 2,000 in 1942 saved the Dar- 
khast from limitation. 

When the above Darkhast was remanded to the Court below, the latter ap- 
pears to have passed an order on the Darkhast of 1848F.(1939), on April 17, 
1950, as follows:  ' 

” “File be restored as previously. Parties be informed and put up on 9th June 1950”. 
In pursuance of this.order, the Darkhast of 1939 was revived and considered 
along with the Darkhast that was remanded. In the meantime, on October 
18, 1950, the decree-holders started’ fresh execution proceedings in Case No. 
14/3/1950 for the recovery of the entire amount including the amount claimed 
in the Darkhast of 1944. All these three Darkhasts were tried together. Com- 
mon evidence was recorded and they were disposed of by one judgment by 
the Court below. The executing Court came to the conclusion that the pay- 
ment made by the said Rajabhaoo was not a payment made by a duly autho- 
rised agent within the meaning of the expression in s. 20 of the Indian Limita- 
tion Act. Consequently, it dismissed all the three Darkhasts. The decree- 
holders have preferred appeals in all the three Darkhasts. As stated above, 
these appeals can be disposed of by a common judgment. 

The first question for our consideration is, whether the payment made by 
Rajabhaoo, the son of judgment-debtor No. 1, through advocate Vaishnav in 1942 
can be regarded as payment made by a person duly authorised by the judg- 
ment-debtors within the meaning of s. 20 of the Limitation Act. On behalf of the 
decree-holders, judgment-debtor No. 2, Haribhaco and advocate Vaishnav were 
examined. Haribhaoo admitted that he and judgment-debtor No. 1 were mem- 
bers of a joint Hindu family; that both of them had engaged Mr. Vaishnav 
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as their pleader; that the two-together-had made certain payments. towards 
the satisfaction of the decree and that both,of them were managers of the joint 
family. Of course, Haribhaoo stated that advocate Vaishnav was authorised 
to make payments only on express instructions. from ‘them. He also stated that 
the application that was signed by advocate. Vaishnav was not put m by him 
with his consent or knowledge. Advocate Vaishnav stated in his deposition 
that the Vakalatnama put in by him in the course of the suit expressly autho- 
rised him to make payments and also to receive payments. . He also stated that, 
as he was representing both the judgment-debtors, whatever applications were 
made in the Court were to be treated as having been made on behalf of both 
of them, In view of this evidence, whether Rajabhaoo is regarded as an autho- 
rised agent of the judgment-debtors or not, it is clear that,-at any rate, adyocate, 
Vaishnav must be treated -as the duly authorised agent on behalf of the judg- 
ment-debtors. : Mr. Nandapurkar, for respondent No. 2, pointed out, that the 
Vakalatnama expressly authorised advocate Vaishnav to make as also to receive 
| payments in the suit. Although the Vakalatnama proceeded to say that Mr. 
Vaishnav should also appear in the execution ‘petition, it merely stated that 
Mr. Vaishnav should receive the payment in Court. There is no express autho- 
risation so far as execution proceedings are:.concerned that- he should also 
make payments. In my opinion, the omission to make a specific mention that 
even in execution proceedings, Mr. Vaishnav should also pay the moneys, does 
not assist Mr. Nandapurkar..in his argument that advocate Vaishnav was not 
the duly authorised agent of the judgment-debtors.. There was an express 
authorisation so far as the suit was concerned.’ ‘It is not necessary that there 
should' be any express authorisation. to appear in execution proceedings. The 
Vakalatnama in the course of the suit enures also for execution proceedings 
and whatever authority has been given to the pleader by the Vakalatnama in 
the suit, that authority will continue to vest in him even for the purposes of 
execution proceedings. It is significant to note that Mr. Vaishnav appeared 
in that suit and the execution proceedings on, behalf of the judgment-debtors. 
There was, therefore, no question of his receiving any payments in execution 
proceedings. The omission, therefore, to specifically mention that Mr. Vaishnav 
was also authorised to.make payments in execution proceedings is obviously 
accidental. I must, therefore, hold that Mr. Vaishnav was authorised, under the 
terms of the Vakalatnama, to make payments in execution proceedings on behalf 
of the judgment-debtors. If that is so, then it is clear that that was a payment, 
which gave a fresh period of limitation under s. 20-of the Limitation Act. 

This finding will obviously save the Darkhast that was preferred. on June 
5, 1944. But, as stated above, this Darkhast was made in respect of two instal- 
ments only. Mr. Nandapurkar contended that although ‘the payment made in 
1942 would save the Darkhast filed in 1944 from being barred by limitation, 
still it would not save the Darkhast that was presented in 1950, which was in 
respect of the entire amount due under the decree. As stated above,,the Dar- 
khast of 1950 was filed on October 18, 1950. Mr. Nandapurkar contended that 
this Darkhast is clearly béyond three years from the date of the dismissal of 
the Darkhast of 1939 and the payment made in 1942 would not save this Dar- 
khast from being barred by limitation. , Before considering this aspect of the 
matter, I would dispose of another question, which was incidentally raised 
before me regarding the ‘effect of the Darkhast of 1939 having been revived on 
April 17, 1950. It was suggested by Mr. Chandrachud, for the appellants, 
that the Darkhast of 1939 was not finally disposed of and that the order passed 
thereon viz., ‘the file be consigned to records’, does not amount to a final order 
within the meaning of that expression in art. 182, cl. (5), of the Limitation 
Act. ' He argued that the Darkhast of 1939 has never come to an end and, 
therefore, the question as to whether the subsequent Darkhasts either of 1944 
or of 1950, are in time does not, fall to be considered. I am unable to accept 
this line of reasoning. The order that was-passed in the Darkhast of 1939 was 
‘‘the execution petition was dismissed for part satisfaction”. This was the 
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operative part of the order. As a. matter of fact, this question- was considered 
by the Hyderabad High Court and it was repeatedly pointed: out. that the order. 
of dismissal of the Darkhast was, a final order. That being the case, the trial 
Court had no authority to revive the Darkhast of 1939 and the order reviving 
that .Darkhast would tave no, effect so: far as the question of limitation is 
concerned. 

We have; therefore, to. onki the question as to whether the Darkhast that 
was filed on October 18, 1950, can. be said to be in time. Mr. Nandapurkar 
contended that we are not. governed by art. 182 (5) of the Indian Limitation 
Act. The article applicable to this case-is art. 160 of the. Hyderabad Limitation 
Act and the starting point of limitation under that article is the date of the 
dismissal when an application for execution has been made. Mr. Nandapurkar 
pointed out that the Darkhast of 1944-was for the recovery of only two instal- 
ments. The words ‘‘step in aid of execution’’ contained in art. 182(5) of the 
Indian Limitation Act have not been employed in art: 160 of the Hyderabad 
Limitation Act. That being the case, the Darkhast of 1944 does not amount 
to step in aid.’ Either it is'a Darkhast-application or else it is nothing. As 
a Darkhast it will- have to be confined to. the claim made therein. Inasmuch 
as that Darkhast was itself restricted to two instalments, the Darkhast for the 
recovery of two instalments made subsequently would be saved as a result of 
the final order: that may be! passed on this execution petition. I cannot per- 
suade myself to accept this line of reasoning. It is significant to note that 
the words “‘in accordance with law’’ which appear in cl. (5) of art. 182 of 
the Indian Limitation Act, also do not appear in art. 160 of the Hyderabad 
Limitation Act. All that is necessary under the latter Act is that there should 
be an application for execution. Now, that application may be in respect of 
the entire amount due or it may be in respect of a part of the amount due 
under the decree.: In my opinion, therefore, it is sufficient if an application 
is made for the enforcement of part of the decretal claim to satisfy the re- 
quirement of art. 160 of the Hyderabad Limitation Act. On the other hand, 
if art. 182(5) of the Indian Limitation Act applies to this case, then the Dar- 
khast of 1944 can be treated as an application to take some step in aid which 
again will give a fresh starting point for limitation. 

Then, Mr. Nandapurkar somewhat inconsistently argued that although it may 
be open, to the deeree-holders to start fresh execution proceedings within three 
years from the date of the final order in the Darkhast of 1944 (no final order 
has yet been passed on that Darkhast and-it is being passed today) no subse- 
quent application or Darkhast can be made pending the earlier Darkhast of 
1944. In other words, Mr.. Nandapurkar’s contention is that there cannot be 
two simultaneous execution petitions. Assuming this is to be so, that does not 
affect the question of limitation. What-is necessary under art. 160 of the 
Hyderabad Limitation Act is that an application has been made for execution. 
It is the making of that application that will save’the subsequent Darkhasts 
from being barred by limitation. The date of the final order of that applica- 
tion would be the terminus a quo for the starting of the period of limitation. 
In other words, passing of the final order is the last date, on which the period 
of limitation: starts to run. If the Darkhast of 1944 is held to be in time, then 
obviously’ any application made subsequent. to that date, within three years 
from the date of the final order thereon, will have to be treated as being in time. 

Coming to the second aspect of Mr. Nandapurkar’s argument, viz., that the 
second Darkhast cannot.be made pending the first execution petition, it is suffi- 
cient to refer to the observations contained in the comments on the Code of 
Civil Procedure by D. F. Mulla, 12th edn., p. 800, under O. XXI, r. 30 under 
the heading ‘‘Simultaneous execution’’. They arenas follows: 


“There is no statutory prohibition against a: number of execution EE con- 
tinuing concurrently”. 


Again, at p. 218 of the above Code, the author observed : 


kagi 
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“Simultaneous execution both against the property and person of the judgment- 

debtor is ħllowed under O. 21, r. 30. But the Court has discretion under O. 21, r. 21, to 
refuse simultaneous execution and to allow the decree holder to avail himself of only 
one mode,of execution at a time”. 
It is true that the question with which the learned author was dealing was a 
question regarding simultaneous executions, in which recourse has been had to 
different modes of execution. For instance, in one Darkhast the prayer is for the 
attachment of movable property and in the other Darkhast, it relates to attach- 
ment of movable property and in the other Darkhast, it relates to attachment and 
sale of the immovable property. But, the principle underlying simultaneous exe- 
cutions seeking enforcement by different modes, will also apply to two execution 
petitions started one after the other. Now, tbe Darkhast of 1944 related to the 
enforcement of two instalments, whereas the Darkhast of 1950 was com- 
prehensive and included all the amounts then due. I am unable to 
understand how the second Darkhast would be barred by reason of the 
first Darkhast. At best, the Court might say that in view of the second 
Darkhast, which is comprehensive, it is not necessary to prosecute the first one. 
But, so long as the.Darkhast of 1944 is held to be in time, obviously, the Darkhast 
of 1950, which was filed before the passing of the final order, must also be held 
to be in time. 

The result is that Appeals Nos. 317 and 331 of 1957 are allowed. The execut- 
ing Court to proceed with the Darkhasts filed in 1944 and 1950 according to 
Jaw. It is, however, open to the executing Court to merge the claim under the 
Darkhast of 1944 in that made under 1950. Appeal No. 301 of 1957 does not 
survive. In view of the fact that the appellants are succeeding on a new point 
raised for the first time in this Court, the proper order as regards costs is that 
parties should bear their respective costs in appeals. 

Order accordingly. 


f 


Before Mr. Justice Shak. 


THE DIGAMBAR PARSHWANATH JAIN MANDIR v. VALUBAI 
REVCHAND METHA.” 


Provincial Small Cause Courts Act (IX of 1887), Secs. 15, 16—Suit filed in Small Causes 
Court to recover amount not exceeding five hundred rupees—Suit registered and 
tried as a regular suit by consent of parties to suit—Decree passed in suit whether 
appealable to District Court. 


The plaintiff filed a suit to recover a sum of Rs. 144 from the defendant in the Small 
Causes Court at Sholapur. Later on, by a purshis signed by the pleaders of both 
the parties, the suit was registered and tried as a regular suit. On the question 
whether an appeal lay to the District Court against the decree passed in the suit 
it was contended that the suit was exclusively cognizable by the Small Causes Court 
and that, therefote, no appeal lay under the Provincial Small Cause Courts Act, 1887, 
from the decree passed in the small cause suit:— 

Held, that the suit having, been instituted as a small cause suit and being exclu- 
sively cognizable by the Small Causes Court, it could not be regarded as having 
changed its nature by reason of its having been registered and tried as a regular 
suit, and 

that as there is no provision for an appeal against a decree passed in a small 
cause suit in the Act, no appeal from such decree lay to the District Court. 

Narayan v. Gangaram, applied. 


Tue facts appear in the judgment. 


*Decided, July 25, 1960. Civil Revision decree passed by J. U. Nahata, Vth Joint Civil 
Application No, 1949 of 1958, from the deci- Judge (Junior Division), Sholapur, in Regular 
sion of N. K. Vani, Assistant Judge, Shelapur, Civil Suit No. 932 of 1955. 
in Civil Appeal No. 253 of 1957, reversing the 1 (1909) 11 Bom. L. R. 817. 
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Y. B. Eege, for the petitioner. 
S. B. Sukthankar, for the opponent. 


S. M. Suan J. This is an application filed by the plaintiff against the order 
of the learned District Judge in an appeal filed by the defendant against the 
decree passed by the trial Court in favour of the plaintiff. The plaintiff who 
filed the suit to recover a sum of Rs. 144 from the defendant alleged that under 
a compromise decree passed in a prior suit between the’ parties the defendant 
had made herself liable to pay over to the plaintiff all the income that was 
derived from the property in suit. The defendant, whose title to that property 
was declared in that compromise ‘decree, resisted the plaintiff’s suit on several 
grounds. The trial Court decided all the issues.that were raised in the case in 
favour of the plaintiff and passed a decree for the amount that was claimed in 
the suit. It may be noted, however, that this suit was filed originally in the 
Small Causes Court at Sholapur, but later on by a purshis signed by the pleaders 
of both the parties the suit was registered and tried as a regular suit. Against 
the decree passed by the trial Court an appeal was preferred by the defendant 
-to the District Court at Sholapur. The learned Assistant Judge at Sholapur 
allowed the appeal and dismissed the plaintiff’s suit with costs. It is against 
that order of the learned Assistant Judge that the present revision applica- 
tion has been filed by the plaintiff. 

It was contended by Mr. Rege, the learned advocate for the plaintiff-appli- 
eant, that the suit was exclusively cognizable by the Small Causes Court at 
Sholapur, that although by consent of parties it was registered and tried as a 
regular suit by the ‘Court in exercise of its ordinary jurisdiction, the nature 
of the suit remained the same, that is, the suit remained as a small cause suit 
and that no appeal lay under the provisions of the Provincial Small Causes 
Court Act from a decree passed in a small cause suit and that, therefore, the 
decision of the learned Assistant Judge at Sholapur in appeal against the 
decision of the trial Court was illegal and void. .On the other hand, it was 
contended by the learned advocate for the defendant, that the suit was not 
really one which was exclusively cognizable by the Small Causes Court inspite 
of the fact that the only relief that was asked for was recovery of the sum 
of Rs. 144, but- that it was a suit for specific performance of the agreement 
which was embodied in the compromise decree in the prior suit and that, 
therefore, under cl. 15 of the Second Schedule to the Provincial Small Causes 
Court Act, the Small Causes Court had no jurisdiction to entertain the suit 
and that the suit could only: be tried as a regular suit. In support of this 
contention, the learned advocate for the defendant invited my attention to 
s. 15 of the Provincial Small Causes Court Acet which says that a Court of 
Small Causes shall not take cognizance of the suits specified in the Second 
Schedule as suits excepted from the cognizance of a Court of Small Causes. 
Sub-section (2). of that section, however, provides that subject to the excep. 
tions specified in that schedule and to the provisions of any enactment for the 
time being in force, all suits of a civil nature of which the value does not ex- 
eeed five hundred rupees shall be cognizable by a Court of Small Causes. 
Section 16 of that Act then provides that save as expressly provided by this 
Act or by any other enactment for the time being in force, a suit cognizable 
by a Court of Small Causes shall not be tried by any other Court having juris- 
diction within the local limits of the jurisdiction of the Court of Small Causes 
by which the suit is triable. These two sections make it quite plain that sub- 
ject to the exceptions specified in the Second Schedule to the Act, all suits of 
a civil nature of which the value does not exceed five hundred rupees shall be 
cognizable by the Court of Small Causes and that such suits shall not be tried 
by any other Court which may have jurisdiction within the local limits of 
the jurisdiction of the Court of Small Causes by which those suits are triable. 
Clause 15 of the Second Schedule mentions a suit for specific performance or 
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rescission of a contract as a suit which shall not, be taken. cognizance of by a 
Small Causes Court. AE a ay at nang. eg 
The question, therefore, in this case is as to whether the suit that was filed 
py the plaintiff is‘one for specific performance of any agreement or'a suit the 
valué of ‘the subject-matter: whereof does not exceed Rs. 500. Now, apparent- 
Jy, the only relief that is claimed in the suit is recovery of Rs. 144 being the 
amount of the income of the property -to which the title of the defendant was 
declared in the compromise decree’ in the earlier suit alleged to have been 
recovered by the defendant’ during a certain period. It ‘was alleged im the 
plaint that by the compromise decree that: was passed in the earlier suit rights 
to the property and its income were declared. 'In other words, it was declar- 
ed by the compromise decree that the defendant'was the owner of the property 
in suit and that she was entitled to recover the-income-or even sell the pro-- 
‘perty if'she so liked. On the other hand, it was declared by the same decree 
that the plaintiff was entitled to the income of that property and, in'the event 
of the property being sold by the defendant, the plaintiff was to be entitled 
to recover the entire sale: proceeds, but the defendant’-at the same time had 
the option under that decree to hand over the sale proceeds to any charity. 
‘As a matter of clarification it was further stated’ in the decree that the defen- 
dant who was entitled ‘to recover the income of the property should 
hand over that income to the plaintiff and it was only on.this parti- 
cular clause in the compromise decree that. in the present ‘suit filed 
by the plaintiff reliance was placed for.the purpose of seeking recovery of the 
amount of Rs. 144 which was alleged to have been recovered by the defendant 
in respect of that property. It was contended on behalf of the plaintiff that 
the compromise decree being only of a declaratory character was neither cap- 
able of specific performance nor capable of execution. All that the decree 
provided, according to the plaintiff, was that the plaintiff was entitled to recover 
the income from the defendant and that the defendant was entitled to recover 
the income from the property and hand it over to the plaintiff. ‘The decree 
only recited rights and obligations of the parties in respect of the income of 
the property and that, therefore; such a declaratory decree was not capable 
of execution, nor could a suit for specifie performance ‘be filed for enforcing 
it. There is considerable force in this' argument advanced by Mr. Rege, the 
learned advocate for the plaintiff. The compromise decree, in my opinion, is 
only a declaratory decree ‘declaring the rights of the parties not only to the 
property, but also to the ‘income thereof. If, in accordance with the rights 
specified in that decree, any imcome was received by the defendant from the 
property and the plaintiff became entitled’ to recover it from the defendant, 
then the plaintiff, in my opinion, could not seek to recover that amount by 
executing the decree, but must necessarily file a suit for the purpose of recover- 
ing that amount and such a suit cannot be called a suit for specific performance 
of any agreement. The plaintiff has accordingly filed this suit for the recovery 
of this sum of Rs. 144 being the income alleged to have been received by the 
defendant from the property in question and,:in my. opinion, the action of 
the plaintiff in, filing this suit is perfectly legal and justified in law. The 
claim in suit, therefore, being less than Rs. 500 in value, the suit, to my mind, 
was exclusively triable by. the Court of Small Causes. 
It was, however, contended on behalf of the defendant that by the purshis 
submitted by both the parties the suit was registered and tried as a regular 
suit in exercise of the ordinary jurisdiction of the Court and that, therefore, 
the appeal against the decree passed in that-suit to the District Court was 
perfectly competent. Mr. Rege, the learned advocate for ‘the plaintiff, on the 
other hand, contended that a small cause suit which was essentially ‘a ‘small 
cause suit in its nature could not be treated as a regular suit: inspite of the 
fact that it was registered as a regular suit and tried as such by a Court in 
exercise of its ordinary -jurisdiction. He submitted that inspite of the fact 
that.the present suit was registered by consent: of parties as a regular suit 
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and tried as such by the trial Court in’ exercise “of its ordinary jurisdiction, 
the decree that was passed therein was, one, ‘passed in a small cause suit and 
that, therefore, no appeal lay to the District Court against that decree. In 
support of this contention Mr. Rege relied upon Narayan v. Gangaram.' In 
that case a small cause suit was.flled in the Court, of a Subordinate Judge who 
had Small Cause Court.powers. At the date when the suit was instituted the 
permanent incumbent of the office being on privilege leave, and the joint Sub- 
ordinate Judge having no small cause powers, the suit was registered as a 
regular, suit, and on his'return from leave, the Judge also tried it as a regular 
suit. It was contended that the suit notwithstanding its-mode of trial retain- 
ed the character of small cause. It was held’ that:the: Subordinate Judge con- 
tinued to be a Judge with Small Cause Court powers during his absence on 
leave, and “that the entering of the suit in the file of regular suits could not 
take it away from the category of:small causes, nor could the fact that subse- 
quently the’ Subordinate Judge tried’ the suit únder- ‘his ordinary jurisdiction 
deprive it of its character as a small cause. In my opinion, the ratio of this 
ease aptly applies to the facts: of ‘the present case, the only difference being 
that’ in the present case it was the consent of the parties to the suit that had 
led to the suit being registered and-tried.as a regular suit. The suit having 
been instituted as a smali cause suit and being exclusively cognizable by the 
Small Causes Court could. not be regarded. in the circumstances of the case 
as having changed its nature by..reason of.its having been registered and tried 
as a regular. suit.. It'is admitted:that. no provision for an appeal against a 
decree passed in a-small..cause suit: is made in the Provincial Small Causes 
Court Act and’ that, therefore, if the decree in the present suit is regarded as 
a'decree passed in a small cause suit, the appeal asonst stat decree which was 
filed in the.District Court- was entirely incompetent... . 

It was then contended on behalf of the defendant. that the point was not 
taken ‘before the District Court itself and it was too:late in the day to raise 
that contention ‘before . this Court. : As against this it. was submitted by 
‘Mr. Rege, the learned advocate for the plaintiff, relying upon certain autho- 
rities to which. I will presently refer, that the question. being one going to the 
root of the matter it could also be raised in this Court. In support of this 
submission, Mr. Rege relied upon Narayan v. Gangaram (supra) and Abdur 
Rehman v: Bharma.* These two eases, in my opinion, fully support the sub- 
mission made by: Mr.. Rege. Even on general principles, the point as to juris- 
diction ‘which goes to the root of the matter can well be taken even in the high- 
est Court of the land,..because. it is the duty of the higher Courts to see that 
none of the subordinate Courts exercises jurisdiction which the Legislature has 
not thought fit to confer upon it. Accordingly, it seems to me that in this 
ease the suit that was filed by the plaintiff was cognizable only by the Court 
of Small Causes and, in the absence of any provision for an appeal against the 
decree passed in that suit by that-Court, no appeal was competent to the District 
Court, and, therefore, the order passed by the learned District Judge in appeal 
must be set aside. Tn the result, the application succeeds and the rule is made 
absolute. 

, As regards costs, weve: iti appears to,me’ that in the peculiar cireum- 
stances of this, case the fairest order that should be made is that each party 
should bear. its, own costs throughout. The order, of the trial Court shall be 
modified to the extent of costs. . wie 

yai AT Decale: Rule made absolute. 
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APPELLATE CIVIL. 
: [NAGPUR BENCH] 


: Before Mr. Justice Tambe. 


JAIRAM LAXMANJI NIMKAR v. KESHARBAI SITARAMJI - 
MAHESARI* 


Bombay Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act (Bom. 
XCIX of 1958), Secs. 132, 125—-Berar Regulation of Agricultural Leases Act (XXIV. 
of 1951), Sec. 16-A—Application under s. 16-A of Berar Leases Act by defendant, in 
suit filed by landlord in civil Court, for reference to revenue Court of question whe- 
ther defendant a protected lessee—Bombay Tenancy Act coming into force during 
pendency of such application—Application by defendant under s. 125 of latter Act 
for reference to Tahsildar of question whether defendant tenant within Act—Main- 
tainability of application. f 

In a suit filed by the plaintiff-landlord in the civil Court against the defendant for 
possession of land, the defendant contended that he was a protected lessee within the 
meaning of the Berar Regulation of Agricultural Leases Act, 1951. He also made an 
application under s. 16A of the Act praying that reference be made to the revenue 
Court for decision of the issue as to whether he was a protected lessee or not. This 
application was allowed and reference was made. During the pendency of the 
reference before the revenue Court the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region & Kutch Area) Act, 1958, came into’ force, and the defendant 
applied under s. 125 of the latter Act for reference to the Tahsildar for decision of 
the issue as to whether he was a tenant within the meaning of the Act. On the 
question whether the provisions of s. 132(3)(b) of the Bombay Tenancy Act were 
attracted to the facts of the case:— 

Held, that the suit in the present case was instituted by the plaintiff under the 
general law of the land and thus the action or proceeding was not instituted. under 
the provisions of the Berar Regulation of Agricultural Leases Act, 

that the fact that the defence that the defendant was a protected lessee was founded 
on the provisions of s. 3 of the Berar Regulation of Agricultural Leases Act, did not 
convert the suit into a suit under this Act, and 

that, therefore, the present case fell under the provisions of s. 132(2) and not 
under s, 132(2)(b) of the Bombay Tenancy Act and should be disposed of as if the 
latter Act had not been passed. l pala A 

Chandbeg v. Raje Madhaorao,' referred to. 


Tae facts appear in the judgment. 


E. N. Deshpande and G. B. Gandhe, for the applicant. 
_8. V. Natu, for the opponent. 


TAMBE J. This is defendant’s application under s. 115 of the Civil Proce- 
dure Code. On May 4, 1957, opponent Kesharbai filed a civil suit against 
the defendant Jairam in the Court of Civil Judge, Junior Division, Achalpur, 
praying that she be restored to possession of the field in suit. In that suit, the 
defence raised was that he was a protected lessee within the meaning of the 
Berar Regulation of Agricultural Leases Act, hereinafter referred to as the 
Leases Act, and he is,” therefore, not liable to be ejected. ` He alsé made an 
application under s. 16A of the Leases Act praying that reference be made to 
the revenue Court for decision of the issue as to whether he is a protected lessee 
or not. That application was allowed, and reference was made on October 8, 
1957. During the pendency of that reference before’ the revenue Court the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) 


*Decided, July 19, 1960. Civil Revision I (1966) 62 Bom. L. R. 502, F.B. 
Application No. 357 of 1959. , 
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Act,-Act XCIX of 1958, hereinafter referred to as the Bombay Tenancy Act, 
eame into force on December 30, 1958. The. defendant. then made another ap- 
plication on April. 20, 1959, under s. 125 of the Bombay Tenancy Act stating 
therein that he is a tenant within the meaning of that Act and, therefore, refer- 
ence as required by s. 125 be made to the Tahsildar for decision of the issue as 
to whether he is a tenant within the meaning of the Bombay Tenancy Act. 
This application has been rejected-by the trial Court. It is against this order 
that the defendant has preferred this revision. 

Mr. R. N. Deshpande, learned counsel for the applicant, contends that the 
provisions of. s. 182(3)(b) of the Bombay Tenancy Act are attracted to the 
facts of the present case. The reference made by the civil Court under s. 164. 
of the Leases Act was pending before the civil Court on the date the Bombay 
Tenancy Act came into foree and, therefore, the provisions of s. 125 of that 
Act are also attracted to the facts of the present case. According to Mr. Desh- 
_pande, it was incumbent on the Civil Court to make reference to the Tahsildar 
under s. 125 of. the Bombay Tenancy Act. I find it difficult to accept the 
eontention of Mr. Deshpande. 

Sections 132, 125 and 124 of the Bombay Tenaney Act have been construed 
by a Full Bench of this Court in Chandbeg v. Raje Madhaorao’ to which I was 
a party, At page 512 of the Report it is observed: 

. It is, ' however, a well settled rule that unless the Legislature directs otherwise, 
every mult must be decided by reference to the law in force at the date of the suit. As 
observed by the Supreme Court in Garikapatti Veeraya v. N. Subbiah Choudhury, the 
golden rule of construction is that, in the absence of anything in the enactment to 
show that it is to have retrospective operation, it cannot be so constructed as to have 
the effect of altering the law applicable to a claim .in litigation at the time when the 
Act was passed. There is no provision in the Tenancy Act stating that this Act shall 
also apply to pending proceedings, which had not been instituted under any of the 
enactments repealed by this Act. On the other hand, ‘sub-s. (2) of s. 132 provides that 
such suits shall be disposed of as if this Act had not been passed.” 

Thus, the ratio of this decision is that unless it can be shown that any pro- 
eeding under any of the enactments repealed .is pending before a civil or 
-revenue Court, the provisions of the Bombay Tenancy Act would have no appli- 
eation to the case. The extent of retrospective operation of the provisions of 
-the Bombay Tenancy Act to a proceeding under any of the repealed enactments 
pending in a civil or a revenue Court is detailed in sub-s. (3) of s. 132 of the 
Act. Clause (a) of sub-s. (3) of s. 182 déals with a proceeding pending in a 
revenue Court and cl. (b) deals with a proceeding pending in a civil Court. 
Tt reads: e 
: "Notwithstanding anything aned in sub-section - -(2)— 

- (a)> | 
(b) in ihe case of any EE anier any of the provisions of the enactment so 
repealed, pending before a civil Court on such date, the provisions of section 125 of this 
Act shall apply.” 
It is not in dispute that prior to the Bombay: Tenancy Act came into force 
reference had already been made by the civil Court under.s. 16A of the Leases 
Act and the same was pending before the revenue Court. It is the contention 
of Mr. Deshpande that in view of the order made by the civil Court on October 
8, 1957, referring the issue as to the status of the.defendant.to the revenue Court 
proceedings under the Leases Act were pending ‘before the civil Court. It is 
not possible for me to accept this contention. 

Expression ‘proceeding’ used in relation to a Court or a judicial tribunal means 
any action and does not mean any step in an action. Oxford Dictionary defines 
proceeding as instituting or carrying on of an action at law; a legal action or 
process. Here, the suit has been instituted by the plaintiff under’ the general 
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law of the land. The action thus is not instituted under the provisions of the 
Leases ‘Act. It is true that defence has been raised by the defendant that he is 
a protected lessee and that defence is founded ‘on the provisions of s. 3 of the 
Leases Act. But that would not convert a suit instituted under general law of 
the land into a suit under the Berar Agricultural Leases Act. A ‘similar argu- 
ment had been advanced before ‘the Full Bench and was negatived. The learned 
Chief Justice in dealing with it observed (p. 511): 

“The suit was an ordinary ejectment suit filed by the landlords under the ordinary 
law in order to obtain possession of their lands from their tenants. It was not a suit 
under any of the enactments which have now been repealed. In this suit, the defend- 
ants claimed certain rights conferred by the repealed enactments. Mr. Abhyankar has 
contended that as rights were claimed under the repealed ‘enactments, the suit must be 
deemed to have been instituted under the provisions of those enactments. This argu- 
ment cannot be accepted.” 

The contention that the provisions of el. (b) of sub-s. (3) of s. 182 of the 
Bombay Tenancy Act are attracted to the facts of the present case, therefore, 
cannot be accepted. It falls under the provisions of sub-s. (2) of s. 132 and 
shall be disposed'of as if the Bombay Tenancy Act had not been passed. 

In result, the application fails and is dismissed with costs. 


Application dismissed. 


[NAGPUR BENCH] 


Before Mr, Justice Tambe. 


THE CITY OF NAGPUR CORPORATION v. RAMCHANDRA 
SHREERANG RAJU.* 


City of Nagpur Corporation Act (II of 1950), Sec. 119(b)—Central Provinces and Berar 
Regulation of Letting of Accommodation Act (XI of 1946), Sec. 2—Central Provinces 
and Berar Letting of Houses and'Rent Control Order, 1949, Cls. 8, 13—Basis for deter- 
mination of annual value of building under s. 119(b) of Act II of 1950—Whether such 
basis rent actually received by landlord .at time of assessment or rent at which build- 
ing might reasonably be expected to. be let at such time. 


Section 119(b) of the City of Nagpur Corporation Act, 1948, contemplates ascer- 
tainment of the amount which a landlord can be expected to receive at the time of 
assessment from a reasonable tenant as the value for his occupation of the premises 
on the hypothesis that the premises are then vacant and can be let out to a tenant. 

Sarswatibai v. Corporation, City of Nagpur,t Cape Brandy Syndicate v. Inland Re» 
venue Commissioners’ and Canadian Eagle Oil Co., Ltd. v. The King, referred ‘to. 


Tr facts appear in the judgment. 


N. 8. Nandedkar, for the applicant. 
Y. W. Mandpe, for the opponent. 


TAMBE J. The question raised in this application relates to the construe- 
tion of cl. (b) of. s. 119 of the City of Nagpur Corporation Act, hereinafter 
referred to as the Corporation Act. ‘The same question also arises in Civil Revi- 
, Sion Applications Nos, 584, 585, 586 and 587 all of 1959: I have, therefore, 

_ heard counsel in all the five cases on the question of construction of cl. (b) 
of s. 119. There is, however, some difference in the facts of each case. i 
therefore, propose.to deal with the quéstion of construction of cl. (b) of s. 149 

*Decided, August 10, 1960. Civil Rivision '' 2 [1991] 1K. R. 64. 
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in this case and then proceed to decide separately each case on its own facts. 

The facts of the case out of which Civil Revision Application No. 583 of 
1959 arises are: Opponent Ramchandra Raju i is the owner of a house bearing 
municipal No. 867 situate in ward No. 1 in Dhantoli, within the limits of the 
Corporation of Nagpur. The house is in the occupation of four tenants. The 
house 1s divided in four separate units and the numbers given to these units 
are 367, 367/1, 367/2, and 367/3 and each unit which is in occupation of a 
tenant has been assessed separately. It is not in dispute that it is within the 
powers of the Corporation to assess portions in separate occupation of a tenant 
separately for the purposes of property tax. Fresh assessment for the pur- 
pose of levy of property tax was undertaken by the Corporation sometime in 
the year 1958-1959. Actual rent fetched by unit ‘No. 367 was Rs. 10 p.m. that 
by unit No. 367/1 Rs. 10 p.m., by unit No. 367/2 Rs. 19 p.m. and by unit 
No. 367/83 Rs. 2 p.m. In the proposed assessment the Corporation proposed 
to raise the rental value of the house in question. Notice relating to the pro- 
posed enhanced rental value was duly given to the opponent (Ramchandra 
Raju) by the Corporation as required by s. 127 of the Corporation Act. He 
feeling aggrieved by the proposed increase in the valuation preferred his 
objections as required by sub-s. (J) of s. 128. These objections were decided 
by the Objection Officer on June 20, 1959, after hearing Raju. The Objection 
Officer took into consideration the rent fetched by similar blocks in the neigh- 
bourhood and fixed the letting value of unit No. 367 at Rs. 27 p.m., less 10 
per cent, of unit No. 367/1 at Rs. 24 per month, less 10 per cent, of unit No. 
367/2 at Rs. 30 per month, less 10 per cent and of unit No. 367/3 at Rs. 5 per 
month less 10 per cent. Feeling aggrieved by the order of the Objection Officer, 
Ramchandra Raju preferred an appeal to the District Court. That appeal 
was heard by the Extra Assistant Judge, Nagpur. The learned Judge took 
the view that determination of annual value of a building under el. (b) of 
s. 119 has to be made on the basis of actual rent received by the landlord from 
his tenant less usual deduction of 10 per cent and consistently with this view 
he held that the Objection Officer was in error in fixing the annual valuation 
on the basis of hypothetical rent and not the rent actually received. He, 
therefore, allowed the appeal and directed the assessor to determine the annual 
rental valuation on the basis of the actual rent received by the landlord. It 
is against this order of the appellate Court that the Corporation has preferred 
this revision under s. 388 of the Corporation Act. 

Mr. Nandedkar, learned counsel for the Corporation, contends that it is open 
to the Corporation under el. (b) of s. 119 to determine annual value of a build- 
ing on the basis of a reasonably expected rent and not on the basis of rent 
actually received by the landlord at the time of assessment. Counsel on behalf 
of the non-applicants in all the five applications on the other hand contend 
that where a building is in occupation of a tenant at, the time of assessment and 
the tenant is paying rent which is not found to be a fictitious one then the 
annual value has to be determined on the basis of actual rent received and not 
on any hypothetical basis of a reasonable rent. It is argued that in the City 
of Nagpur, the Central Provinces and Berar Letting of Houses and Rent Con- 
trol Order of 1949 is in force, that Order grants protection to the tenants and 
that being the position a tenant who is already occupying premises cannot be 
expected to vacate it, he cannot also be expected to agree to pay a higher rent 
and, therefore, it cannot be said that any higher rent can reasonably be ex- 
pected in respect of those premises by the landlord. The learned counsel 
adopted the reasoning of the learned Judge deciding the appeal. In para 3 
of the judgment the learned : Judge observed : 

“Tt is obvious that these rents cannot be increased unless the landlord ejects these 
tenants or unless the tenants agree to pay enhanced rents. There is nothing on record 
to show either. It is thus clear that it could not be reasonably expected that the rents 
could increase in any way at the time of the assessment, I therefore hold that the 
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Objection Officer in holding that they could be reasonably increased regarding their 
annual rental values. I therefore hold that the actual rents received from each tenant 
must be taken to be the basis of rental valuation and assessment of corporation taxes”. 
Though, the learned Judge does not in terms make mention of the Rent Con- 
trol Order, it is obvious that the provisions of that Order were in his mind in 
making these observations. l 

The question that falls for deterinination is whether on true construction 
of cl. (b) of s. 119 the basis for determination of annual value of a building 
is the rent actually received by the landlord at the time of assessment or the 
rent at which the building might reasonably be expected to be let out from 
year to year at that time. 

Clause (a) of sub-s. (7) of s. 114 empowers the Gorporation to levy pro- 
perty tax. It provides: 

“For the purposes of this Act, the Corporation shall impose:— 

(a) a tax payable by the owners of buildings or lands situated within the City with 
reference to the gross annual letting value of the building or land, called property tax”. 
Other clauses of sub-cl. (J) relate to imposition of other taxes. Sub-section (2) 
empowers the Corporation to levy certain other taxes with the previous appro- 
val of the State Government. Sub-section (3) empowers the State Govern- 
ment to make rules under this Act to regulate the imposition, assessment and 
collection of taxes. Section 115 provides the procedure which the Corporation 
has to follow for imposition of a tax. Sub-section (J) of s. 116 provides that 
a property tax of not less than 64 per cent. of the annual valuation determined 
under that Chapter shall be imposed by the Corporation upon all lands and 
buildings within the City of Nagpur. Clauses (a), (b) and (c) of sub-s. (/) 
relate to certain exemptions granted in the matter of imposition of property 
tax with which we are not here concerned. Section 117 relates to the imposition 
of property tax on Government buildings. Section 118 empowers the Corpora- 
tion to grant discount on property tax paid under the circumstances mentioned 
therein. Section 119 provides the measure by which annual value is to be as- 
certained. Having regard to the aforesaid provisions to which I have just now 
referred, it becomes apparent that every land and building situate within the 
city of Nagpur save and except those exempted under s. 116 are liable to pay 
property tax. The burden of that taxation falls not on the tenant but on the 
owner of a building and the tax is computed at not less than 64 per cent. of 
the annual valuation determined under s. 119 of the Act. Clause (a) of s. 119 
deals with ascertaining the annual valuation of land. We are here concerned 
with a building and el. (b) is the relevant clause. 


It reads: i 


“For the purpose of assessing land or buildings to the property tax—... 

(b) the annual value of any building shall be deemed to be the gross annual rent at 
which such building, together’ with its appurtenances and any furniture that may be let 
for use or enjoyment therewith, might reasonably at the time of assessment be ex- 
pected to be let from year to year, less an allowance of ten per cent for the cost of 
repairs and for all other expenses necessary to maintain the building- in a state to 
command such gross annual rent.” 

Explanations I and II to cl. (b) are not material for purposes of this ease. 

Now, on the terms of cl. (b) the rent actually received at the time of assess- 
ment has not been made the basis for ascertaining the annual value; on the 
other hand, it in terms says that the annual value be determined on the basis 
of rent at which the building might reasonably be expected to be let at the time 
of assessment from year to year less an allowance of 10 per cent. By necessary 
implications it postulates that at the time of assessment the building is avail- 
able for being let out, that is, it is vacant for being let out, that the landlord 
is ready to let it out, that a tenant is ready and willing to take it on reasonable 
‘rent, and on this hypothesis it directs the authority concerned to ascertain at 
what rent the building could reasonably be expected to be let out at that time. 
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In other words, what cl. (b) of s. 119 provides is the determination of the 
‘amount which-a landlord can be expected to receive at the time of assessment 
from a reasonable tenant as the value for his oceupation from year to year. 

All the lands and buildings situate within the Corporation limits are liable 
to the levy of property tax. The Corporation, therefore, has to assess annual 
value in respect of all the buildings situate within its limits. All these build- 
ings would not necessarily be in oceupation of tenants. Various situations are 
bound to arise; some of the buildings may be in occupation of owners them- 
selves; some of them may be lying vacant which the owners do not desire to let 
out; some may be in possession of persons other than the owners but for which 
they do not pay rent, to illustrate, relations of the owners, or ownership vest- 
ing in a trust, or institutions or business concerns and the occupation being 
with its officers or servants who under the terms of their engagement or appomt- 
ment are entitled to occupy the premises free of rent or at nominal rent. To 
provide a uniform measure for ascertaining annual value of all the buildings 
it appears that it has been enacted that annual value be ascertained on the 
assumption that the building is vacant at the time of assessment and could be 
Jet out to a tenant at reasonable rent. Obviously rent actually received cannot 
be a uniform measure to ascertain annual value of all the buildings situate 
within the limits of the Corporation, even when the building is in occupation 
of a person other than the landlord. 

Now, if it be found that any statutory bar exists at the time of assessment 
prohibiting a landlord from receiving the hypothetical rent so determined in 
respect of any particular building, then it cannot be said that that building could 
reasonably be expected to be let out at that rate at that time. It cannot be lost 
sight of that incidence of this taxation falls on the owner of the building. It is on 
this aspect of the case that the provisions of the Rent Control Order will have to 
be examined. The Legislature of the former State of Madhya Pradesh enacted the 
Central Provinces and Berar Act XI of 1946 to provide for regulating the let- 
ting and sub-letting of accommodation in Madhya Pradesh. Section 2 provides 
that the State Government may, by general or special order which shall extend 
to such areas as the State Government may, by notification, direct, provide for 
regulating the letting and sub-letting of any accommodation or elass of accom- 
modation whether residential or non-residential, whether furnished or unfur- 
nished and whether with or without board and in particular— 

“ (a) for controlling the rents for such accommodation either generally or when let 
to specified persons or classes of persons or in specified circumstances: 

(b) for preventing the eviction of tenants or sub-tenants from such accommodation 
in specified circumstances;” ; 

Clauses (c) and (d) are not material. - 
In exercise of the powers conferred on it by s. 2 the Government of Madhya 
Pradesh issued an order on July 26, 1949, called the Central Provinces and Berar 
Letting of Houses and Rent Control Order, 1949 and Chapter II thereof relates 
to fixation of rent. Relevant provisions relating to the-topic of fixation of rent 
are contained in els. 3 to 12 of the Rent Control Order. Clause 3 empowers 
the State Government to appoint a Rent Controller. Clause 4 provides that 
when on a written application by the landlord or tenant, the Controller has 
reason to believe that the rent of any house within his jurisdiction is insuffi- 
cient or excessive, as the case may be, he shall hold such enquiry as may be 
necessary and, record a finding. Clause 5 empowers the Controller to determine 
the fair rent. Clause 6 provides the mode and measure of determining the fair 
rent of houses constructed before April 1, 1940, for residential purposes. 
Clause 7(J) provides the mode and measure for determining the fair rent of 
houses constructed before April 1, 1940, for non-residential purposes. 
Clause 7(2) provides the mode and measure for determining the fair rent for 
houses constructed after April 1, 1940. Clause 8 provides that subject to the 
provisions of clauses 9, 10 and 11, when the Controller has determined the fair 
rent of a house— 
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“ (a) the landlord shall not claim or receive any premium or other like sum in 
addition to rent, or any rent in excess of such fair rent; but the landlord may stipulate 
for the payment of such rent in advance each month; 

(b) any agreement for the payment of any sum in addition to rent or of rent in 
excess of such fair rent shall be null and void in respect of such addition or excess and 
shall be construed as if it were an agreement for the payment of the fair rent; 

(c) any sum, paid in excess of or short of fair rent from the date of the filing of 

application, before the Controller to the date on which the fair rent is determined, shall 
be refunded by the landlord or paid by the tenant, as the case may be, or may otherwise 
be adjusted by mutual agreement.” 
Clauses 9, 10 and 11 enumerate circumstances under which the landlord may 
increase the rent even after the 6rder determining the fair rent has been pass- 
ed. Clause 12 provides that any dispute between the landlord and the tenant 
in regard to any increase of rent claimed under els. 9, 10 and 11 shall be decid- 
ed by the Controller. Section 8 of the parent Act provides that if any person 
contravenes any order made under this Act, he shall be punishable with impri- 
sonment for a term which may extend to three years or with fine or with both. 
Clause 30 of the Order provides that notwithstanding anything contained in 
this Order, the State Government may, by notification in the official gazette, 
exempt any house or class of houses or any person or class of persons from all 
or any of the provisions of this Order. In exercise of its powers the State 
Government of former Madhya Pradesh issued a notification published in the 
M. P. Gazette of February 15, 1952, exempting houses constructed on site lying 
vacant on January J, 1951, from the operation of the Rent Control Order. ìt 
is true that fair rent as would get determined in accordance with the provisions 
of cls. 6, 7(7) and 7(2) cannot be termed as reasonable rent or equated with 
it, but then save and except where fair rent has been determined by the Rent 
Controller there is no statutory bar prohibiting a landlord to charge or a tenant 
to pay, reasonable rent. In Sarswatibai v. Corporation, City of Nagpur’ I 
observed (p. 377): 


“...When the provisions of the Order (Rent Control Order) are examined, it is 
clear that the Order by itself does not fix fair rent. It only empowers the Rent Con- 
troller to fix a fair rent when moved either by the landlord or by the tenant. It is only 
when the Rent Controller is moved by either of them, he gets jurisdiction to fix a fair 
rent. It does not prevent the parties to amicably settle the rent between themselves, 
nor does this Order make it illegal to charge and realise the agreed rent which may be 
at variance with the method indicated in the Order for fixing a fair rent. It is only 
when such fair rent is fixed by the Rent Controller, the landlord is prohibited from 
claiming anything in excess of the rent fixed”.... 

Clause 13 provides that no landlord shall, except with the previous written 
permission of the Rent Controller give notice to a tenant determining his 
tenancy and enumerating the grounds on which the landlord is entitled to get 
it. Briefly stated the landlord can obtain permission to serve quit notice on 
his tenant only when the tenant is habitually in arrears with the rent, or sub- 
lets the premises without the landlord’s written permission, or uses the premises 
for purposes other than those for which it was let, or commits acts of waste, or 
nuisances, or the landlord requires the premises for his bona fide residence or 
for purposes of repairs. | 

Having regard to the provisions of cl. 13 of the Rent Control Order it is 
true that in a case where a building constructed before the year 1951 and of 
which annual value is to be determined is in occupation of a tenant at the time 
of assessment it may not be possible for the landlord to get the premises vacat- 
ed and rent them out to the aforesaid hypothetical tenant who is ready and 
willing to- pay reasonable rent and yet he would be taxed on that basis, the 
result may in certain such cases be inequitable but then in construing a taxing 
statute equity can have little say. Remedy would lie elsewhere. 


1 (1957) 59 Bom. L. R. 375, 
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In Cape Brandy Syndicate v. Inland Revenue Commissioners? Rowlatt J. 
observed (p. 71): 


“,..It is urged by Sir William Finlay that in a‘taxing Act clear words are neces- 
sary in order to tax the subject. Too wide and fanciful a construction is often sought 
to be given to that maxim, which does not mean that words are to be unduly restricted 
against the Crown, or that there is to be any discrimination against the Crown in those 
Acts. It simply means that in a taxing Act one has to look merely at what is clearly 
said. There is-no room for any intendment. There is no equity about a tax. There is 
no presumption as to a tax. Nothing is to be read in, nothing is to be implied, One 
can only look fairly at the language used.” 

These observations of Rowlatt J. have been cited with approval by Viscount 
Dimon in a case that came before the House of Lords, Canadian Eagle Oil Co., 
Ltd. v. The King. 

As already stated, looking fairly at the language used in cl. (b) of s. 119 of 
the Corporation Act, in my view, it is clear that it contemplates ascertainment 
of the amount which a landlord can be expected to receive at the time of assess- 
ment from a reasonable tenant as the value for his occupation of the premises 
on the hypothesis that the premises are then vacant and can be let out to a 
tenant. 

In result, the application is allowed with costs, the order of the appellate 
Court is set aside and that of the Objection Officer restored. 


Application allowed. 


CRIMINAL APPELLATE. 


7 Before Mr. Justice V. S. Desai and Mr. Justice Naik. 


SHANTILAL UTTAMRAM MEHTA v. DHANJI KANJI SHAH.” 


Indian Penal Code (Act XLV of 1860), Sec. 486—Whether mens rea forms essential in- 
gredient of offence of counterfeiting under s. 486—“ Reasonable precautions” under 
s. 486 (a), what are. \ 


The offence of counterfeiting under s. 486 of the Indian Penal Code, 1860, will be 
complete as soon as the various acts mentioned in the section as forming ingredients 
of the offence have been established. The section makes no reference to mens rea 
or a guilty state of mind. After the proof of the essential ingredients, which go to 
make up the offence, the burden shifts on to the accused to prove the existence of 
circumstances, which will take the case either within the ambit of clauses (a) and 
(b) ‘or clause (c) of the section. Clause (c) will apply only_when clauses (a) and 
(b) do not come into operation. 

The words “having taken. all reasonable precautions” in clause (a) of s. 486 of the 
Code must be read in conjunction with the concluding words of the clause, namely, 
“had no reason to suspect the genuineness of the mark”. That means that the pre- 
cautions, which the accused is expected to take, have relation to the examination of 
the mark and his coming to the conclusion that after having taken all reasonable 
precautions, he had no reason to suspect that the mark was a false or a counterfeit 
mark, se 

The language of s. 486 of the Indian Penal Code by necessary implication leads to 
the inference that mens rea in its ordinary sense, that is to say, in the sense of a 
dishonest intention or an intention of deceiving or cheating does not form an essen~ 
tial ingredient for an offence under s. 486. What is required is the existence of 


2 {1921] 1 K. B. 64. acquittal passed by M..Nasrullah, Additional 

3 (1945) 27 T. C. 205, 248. Chief Presidency Magistrate, III Court, Espla- 

*Decided, September 12, 1960. Criminal nade, Bombay, in Case No. 5275 of 1959. 
Appeal No. 416 of 1960, against the order of 
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mens rea in the sense of an intention to do an act forbidden by law. Such an inten- 
tion can be presumed from the conduct of the accused. 

Emperor v. Isak Solomon Macmull; State v. Caulfield Holland, Ltd.’ Allard v. Sel- 
fridge & Co. Slatcher v. George Mence Smith Ltd‘ and Pranjivandas Sunderji v. 


B’bay State," referred to. 
Tue facts appear in the judgment. 
K. S. Shavaksha, K. M. Desai and L. B. Desai, with P. T. Gundaria, for 
appellant-complainant. ° 


Ashok H. Desai, for accused Nos. 1 and 2. l 
C. C. Vaidya, Assistant Government Pleader, for the State. 


Narx J. This is an appeal by the complainant with the leave of the Court 
from an order of acquittal passed by the Additional Chief Presidency Magis- 
trate, III Court, Esplanade, Bombay, in Case No. 527/5 of 1959. 

The complainant Shantilal Uttamram Mehta is the General Manager of 
Messrs. Parle Products Manufacturing Company Limited. The company 
manufactures biscuits and confectionery, which are sold in the market on a 
large scale. In February 1958 the complainant Shantilal Uttamram Mehta 
received reports that biscuits were being manufactured and wrapped in 
wrappers which were counterfeit of the wrappers used by M/s. Parle Pro- 
ducts and were being sold in the market. The complainant lodged a complaint 
on March 26, 1958, and on May 15, 1958, he obtained an order for raiding the 
shop of Dhanji and Company. That shop is owned by accused No. 1 and was 
being managed by accused No. 2. Sub-Inspector Vaidya of the C.I.D. raided 
the shop. Accused No. 2 was present in the shop. In the course of the raid 22 
packets of ‘Bengal Glucose’ biscuits, 17 packets of ‘Royal Glucose’ biscuits 
and 14 packets of ‘M. H. Milk Glucose’ biscuits were seized at the instance of 
the complainant. At the time of the trial only five packets of ‘Bengal Glucose’ 
biscuits, 3 packets of M. H. Milk Glucose’ biscuits and 4 packets of ‘Royal 
Glucose’ biscuits could be produced and it was stated that the rest of the 
packets were eaten away by rats and were not, therefore, available for pro- 
duction. It was the case for the complainant that the design on the wrappers 
in which the three varieties of biscuits were packeted, were counterfeit of the 
design of the Parle Glucose’ Biscuits and, therefore, both the accused were 
liable under s. 486 of the Indian Penal Code. 

Both the accused pleaded not guilty to the charge. Accused No. 1 contended 
that he was carrying on the manufacture of confectionery and was devoting 
his attention to that business. He further stated that so far as the shop Dhanji 
& Co. is concerned, the management was entrusted to aceused No. 2. He 
stated that he visits the shop off and on and was not aware as to which goods 
were purchased by accused No. 2 and kept in the shop for the purpose of sale. 
He also contended that he had given specific instructions to accused No. 2 not 
to deal in objectionable biscuits. In answer to questions under s. 342 of the 
Criminal Procedure Code, accused No. 1 denied that the wrappers were imi- 
tations or counterfeits of the wrappers of the Glucose Biscuits trade mark. 
Accused No. 2 admitted that he purchased the objectionable biseuit packets. 
He, however, suggested that he purchased them from hawkers, who sell these 
goods on the foot-path. In substance his defence was that he was not careful 
enough to see that the wrappers of the packets, which he purchased, were 
colourable imitations of the packets used by Parle Manufacturing Company. 
He admitted that his master, that is, accused No. 1, had given strict instruc- 
tions not to deal in objectionable goods. He also denied that the wrappers 
were colourable imitations of Parle Glucose Biscuit Packets. 


5 tees, z on n ef 4 [195132 K. B. 631. : 
om. L. R. 768. 5 (1962) 54 Bom. L. R. i 
3 [1925] 1 K. B. 129. f ) n a TE 
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The trying Magistrate held that the wrappers on the packets, that were 

seized from the shop of accused No. 1, were counterfeits of the wrappers used 
by Parle Co. under a registered Trade Mark. At the same time he held that 
accused No. 1 was not guilty because he was not carrying on the business of 
the shop and that he did not know what kind of goods were purchased and 
kept stored for sale by accused No. 2 in the shop. According to the learned 
trial Magistrate, accused No. 1 was absolved from the liability because he had 
given specific instructions to accused No. 2, his servant, not to deal in any 
kind of objectionable goods. The learned Magistrate also found that accused 
No. 2 could not be convicted because he acted innocently: in that he purchased 
the goods from hawkers and was not aware that the wrappers on the packets 
purchased by him were counterfeits of the wrappers of the Parle Glucose bis- 
cuits. Consequently, he acquitted both the accused. It is against that order 
that the complainant has come up in appeal after obtaining the leave of the 
Court under s. 417(3) of the Criminal Procedure Code. 
. Mr. Shavaksha, the learned advocate for the complainant, contended that 
the trial Court has completely misunderstood the nature and scope of the ex- 
ceptions (a), (b) and (c) laid down in s. 486 of the Indian Penal Code. He 
contended that as soon as the Court comes to the conclusion that the wrappers 
of the impugned packets are counterfeits then the offence under s. 486 is com- 
plete and the burden shifts on to the accused to establish that his case falls 
either within the ambit of exceptions (a) and (b) read together or exception 
(c). He contended that the case of accused No. 1 cannot possibly fall under 
the exception in el. (a) because he does not say that he has taken any pro- 
caution in respect of the genuineness of the marks on the wrappers of the im- 
pugned packets. He also pointed that it is not the defence of either of accused 
Nos. 1 and 2 that they acted inadvertently or under a mistaken or misappre- 
hension of fact. According to him, the trial Court was wrong in acquitting the 
accused on the ground that their defences fell within the purview of any of 
the exceptions. 

[His Lordship after discussing the question as to whether the impugned 
wrappers were counterfeits of the genuine wrappers and holding that the marks 
used were counterfeit marks, proceeded.] 

That takes us to the main question, namely, as to whether the defences raised 
by either of the aceused or both of them fall within the purview of either 
clauses (a) and (b) read together or of clause (c) of s. 486 of the Indian 
Penal Code. Before discussing the legal position we may make a few observa- 
tions about the factual position on which there is no longer any dispute in the 
present appeal. It is common ground that accused No. 1 was not present at 
the time of the raid. It is also clear from the evidence that accused No. 1 
does not take active part in the conduct of the shop. Admittedly accused No. 1 
visits the shop off and on. The complainant himself stated that he had seen 
accused No. 1 sitting in the shop once or twice and this was about 8 or 10 
months back. Asgarali, who was examined for the defence and who is an 
agent of the Parle products for certain territories, stated that accused No. 2 
is the Manager of the shop and that accused No. 1 does not sit in the shop 
regularly. He added that he saw accused No. 1 two or three times sitting in 
the same shop. To the same effect is the evidence of another witness examined 
for the defence, namely, Narsidas Kesavji. Another point on which there 
is no dispute is that along with the impugned packets, some packets having 
the genuine wrappers of Parle Company were also found in the shop. One 
of the, points which weighed with the learned Magistrate in accepting the 
defence put forward on behalf of the accused was that the accused were keep- 
ing the genuine Parle products also in their shop for sale. It may also be 
mentioned that it is common ground between accused Nos. 1 and 2 that accused 
No. 1 had given specific instructions to accused No. 2 not to expose for sale 
counterfeit or objectionable goods. In this connection we may refer to another 
circumstance and it is that 'in 1956 the complainant had launched a prosecu- 
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tion against accused No. 1 in Criminal Case No. 298/A/S in the Presidency 
Magistrate’s Court, 19th Court, in respect of similar counterfeit wrappers and 
the case was compounded on accused No. 1 giving an undertaking that he 
-would not sell biscuits in wrappers similar to Parle wrappers. The complainant 
has not produced a copy of the complaint given by him nor a copy of the 
undertaking furnished by accused No. 1 but he has given evidence on oath 
and his statement does not appear to have been seriously challenged in eross- 
examination. The only relevant question that was asked in that respect was 
as to whether the complainant knew whether the objected brands were sold 
in the market at the time when accused No. 1 was prosecuted in 1956. It is 
in this factual background that we have to examine the question of law arising 
in this case. 

Section 486 of the Indian Penal Code runs thus: 

“Whoever sells, or exposes, or has in possession for sale or any purpose of trade 
or manufacture, any goods or thing with a counterfeit trade mark or property mark 
affixed to or impressed upon the same or to or upon any case, package or other recep- 
tacle in which such goods are contained, shall, unless he proves— 

(a) that, having taken all reasonable precautions against committing an offence 
against this section, he had at the time of the commission of the alleged offence no reason 
to suspect the genuineness of the mark, and 

(b) that, on demand made by or on behalf of the prosecution, he gave all the infor- 
mation in his power with respect to the persons from whom he obtained such goods or 
things, or 

(c) that otherwise he had acted innocently, be punished with imprisonment of either 

description for a term which may extend to one year, or with fine, or with both”, 
It would appear from the main section that the offence of counterfeiting will 
be complete as soon as the various acts mentioned in the section as forming 
ingredients of the offence have been established. The section makes no re- 
ference to mens rea or a guilty state of mind. After the proof of the essential 
ingredients, which go to make up the offence, the burden shifts on to the accused 
to prove the existence of circumstances, which will take the ease either within 
the ambit of clauses (a) and (b) or clause (c). There are only two exceptions 
and so far as the first exception is concerned both the clauses (a) and’ (b) 
will have to be satisfied before it can be said to have been established as a 
ground of defence. In clause (c) the word ‘‘otherwise’’ has been used and 
ordinarily the use of the word ‘‘otherwise’’ indicates that there is a division 
by dichotomy between the clauses which precede and the clause in question. 
That means that clause (c) will apply only when first two clauses do not 
come into operation. , 

Mr. Desai contended that the case of accused No. 1 falls under the first 
exception covered by clauses (a) and (b) as also under the second exception 
eovered by clause (c). In that connection he pointed out that accused No. 1 
had given specific instructions to accused No. 2 not to keep any objectionable 
brands in the shop. According to him this instruction was sufficient to attract 
the exception laid down in clauses (a) and (b). He laid emphasis upon the 
words “‘having taken all reasonable precautions against committing an offence’’ 
and contended that the accused must be deemed to have taken necessary pre- 
cautions as soon as he gave instructions to accused No. 2 not to deal in ob- 
jectionable goods. We are unable to accept this line of reasoning. The words 
‘Shaving taken all reasonable precautions” must be read in conjunction with 
the concluding words of that clause, namely, ‘‘had no reason to suspect the 
genuineness of the mark.’’ That means that the precautions, which the accused 
is expected to take, have relation to the examination of the mark and his com- 
ing to the-conclusion that after having taken all reasonable precautions, he 
had no reason to suspect that the mark was a false or a counterfeit mark. The 
very fact, that accused No. 1 thought it fit to'give specifie instructions to 
accused No. 2 not to deal in objectionable goods, indicates that accused No. 1 
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had a suspicion in that respect. We may even go further and say that he had 
a guilty conscience in that matter. The reason for this inference is that he 
was already prosecuted in 1956 and had given an undertaking that he would not 
deal in objectionable goods. If he had given any such instructions, which 
accused No. 2 says that accused No. 1 had given, then'it is reasonable to infer 
that accused No. 1 would follow up those instructions and would take care to 
examine the goods kept or stored in the shop with a view to find out as to 
whether any of the objectionable goods were kept in his shop. Accused No. 1 
admittedly was visiting the shop off and on and he is, therefore, expected to 
examine the contents of the shop. Not only, therefore, accused No. 1 has failed 
to take reasonable precautions but actually he has not taken any precautions 
whatsoever and has behaved in a reckless manner. If clause (a) does not come 
to the help of accused No. 1, we need not go to clause (b) at all because, as 
stated above, the two clauses must be read together and the two together con- 
stitute one defence. 

Mr. Desai vehemently argued that in any case the cases of both accused 
Nos. 1 and 2 fall within the exception of clause (c). He contended that ac- 
cused No. 1 acted innocently in this matter because he gave the necessary ins- 
tructions and it was up.to accused. No. 2 to act up to those instructions. So 
far as accused No. 2.is concerned, he pointed out that he was making purchases 
from the hawkers on the streets and he was not, therefore, interested in exa- 
mining the various brands. In this connection he relied upon the circumstance 
that accused No. 2 had also purchased the genuine Parle products. Even the 
learned Magistrate has come to the conclusion that accused No. 2 behaved in 
a careless manver so far as the purchase of the goods and storing them in the 
shop is concerned. In our view the circumstance that the genuine Parle 
biscuits were also kept in the shop raises an inference adverse to the defence set 
up on behalf of the accused. That shows that the accused knew what were the 
essential features of the genuine Parle brand. Prima facte, therefore, neither 
of the accused can be said to have acted innocently in this matter. 

Mr. Desai contended that it is necessary for the prosecution to establish 
mens rea or guilty mind so far as, at any rate, accused No. 1 is concerned 
because admittedly accused No. 1 was not present at the time when the goods 
were taken possession of in the course of the rdid. In this connection he relied 
on the decisions of the Bombay High Court in Emperor v. Isak Solomon Mac- 
mull’ and State v. Caulfield Holland, Lid.2 In Emperor v. Isak Solomon 
Macmull, their Lordships were dealing with a case of sale of motor spirit in 
contravention of the Moter Spirit Rationing Order, 1941. To all intents and 
purposes the prohibition against sale of the article otherwise than in accor- 
dance with the methods laid down in the Order was absolute. Their Lordships 
considered the question as to whether in every case of absolute prohibition 
the question of mens rea is irrelevant. They held: | : 


“It is not in every case of an absolute prohibition that no question of mens rea 
arises. Only a limited and exceptional class of offences can be committed without a 
guilty mind. The Court should always bear in mind that unless the statute, either 
clearly or by necessary implication, rules out-mens rea as a constituent part of a crime, 
an accused should not be found guilty of an offence under the criminal law unless he 
has a guilty mind.” f 
That means that in each case, the very first question. that the Court has to 
consider is whether the statute, either clearly or by necessary implication, 
rules out mens rea as a constituent part of a crime. Their Lordships thereafter 
proceeded to lay down that if mens rea cannot be excluded either on the ex- 
press language of the section. or by necessary implication, then the Court has 
to consider the nature of the offence and the quantum of punishment award- 
able in respect thereof. They relied on a passage in. Halsbury’s: Laws of 
England, Vol. IX, at p. 10, to the following effect: 


1 (1948) 60 Bom. L. R. 190. 2 (1953) 65 Bom. L. R. 768. 
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“In a limited class of offences, mens rea is not an essential element. This class 

consists, for the most part, of statutory offences of a minor and only quasi-criminal cha- 
racter and, in order to determine whether mens rea is an essential element of an offence, 
it is necessary to look at the object and terms of the statute which creates it.” 
Then they referred to the judgment of Mr. Justice Wright in Sherras v. De 
Rutzen, and pointed out that the principal classes of exceptions may be re- 
duced to three. The first is a class of acts which are not criminal in any real 
sense, but are acts which in the public interest are prohibited under a penalty. 
The second class is, all public nuisances, and the third, cases in which, although 
the proceeding is criminal in form, it is really a summary mode of enforcing 
a civil right. The principles laid down in this case were followed in State v. 
Caulfield Holland., Lid. Mr. Justied Gajendragadkar, who delivered the judg- 
ment of the Division Bench, observed (p. 771): 

“In the absence of clear and unambiguous language indicating such an mtention 

on the part of the Legislature, it may be permissible to ascertain the intention of the 
_ Legislature by examining the object of the statute in question and its general scheme. 
The nature and extent of the punishment awarded under the statute may also have to 
be considered, As often happens it is not very difficult to enunciate these broad prin- 
ciples; the difficulty arises in applying them to the facts in a particular case.” 
Mr. Desai contended: that the offence under s. 486 cannot:be considered to be 
an. offence of a quasi-criminal character, nor an offence, which can fall within 
the category of public nuisance. He pointed out that the punishment awarda- 
ble under s. 486 of the Indian Penal Code is imprisonment for one year of 
either description. He, therefore, contended that this is a serious type of 
offence so that mens rea should be regarded as an essential ingredient which 
must be established by the prosecution for bringing the charge home under 
that section. It is, however, to be noted that the first point which has to be 
considered is whether on the words used in the section or by necessary im- 
plication it can be inferred that the Legislature wanted to rule out mens rea 
as a necessary ingredient for the commission of the offence. It is only when 
no such indication is available that we have to consider the other tests laid 
down in the rulings cited above. In our view, the language of s. 486 by neces- 
sary implication leads to the inference that mens rea in its ordinary sense, 
that is to say, in the sense of a dishonest intention or an intention of deceiving 
or cheating does not form an essential ingredient for an offence under s. 486. 
In this connection we may refer to the leading case Allard v. Selfridge & Co.*. 
The case was decided by Lord Hewart, C. J., the then Chief Justice of Eng- 
iland. The offence in question was under s. (2) of the Merchandise Marks 
Act, 1887. The wording of sub-s. (2) of s. 2 is similar to the wording of s. 486 
of the Indian Penal Code. The exceptions (a), (b) and (c) are in identical 
terms and even the main part of s. 486 closely follows the wording of sub-s. (2) 
of s. 2. It is also noteworthy that the punishment provided under that section 
on a conviction on indictment can extend to two years. In discussing the 
question of mens rea for the offence under s.:2(2) Lord Hewart C. J. observed 
as follows (p. 136): zs 

“_..Secondly, the magistrate has clearly taken the view that mens rea for this pur- 
pose means intent to cheat or intent to defraud. That I think is an erroneous view.” 
In effect the view taken in that case was that it is enough if there is intention 
to do a thing, which is forbidden by the statute. In the earlier part of the 
judgment his Lordship observed (p. 133): 

“ ..the scheme of the Act, which is undoubtedly rigorous and intended to deal with 
' offences of a notorious and at one time at any rate of frequent occurrence, is that when 
certain acts are proved, the proof of the offence is complete unless the defendant is 
able to discharge the burden which the statute puts upon him.” | 
In the present case also what the Magistrate has found is that the prosecution 
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has failed to prove that there was any intention on the part of the accused 
to defraud or cheat. That finding is not inconsistent with the existence of 
mens rea in the sense of an intention to do a thing forbidden by law. Every 
man is presumed to intend the consequences of his act. The very fact, that 
the accused has kept in the shop goods containing counterfeit trade mark, 
shows by necessary implication that he has an intention to do an act, which 
is forbidden by the statute. 

Lord Hewart has also pointed out that the defences available to the accused 
in clauses (a) and (b) on the one hand and clause (ce) on the other, are distinct 
and separate and they cannot be jumbled together. He has emphasised that 
the word ‘‘otherwise’’ denotes a division by dichotomy. .In this connection 
he observes (p. 134): : 

“...in other words, the section in effect says that it is no excuse for the defendant 
to say that he had no reason to suspect the genuineness of the trade description unless 
he shows that he has taken all reasonable precautions. Here there was a failure to take 
all reasonable precautions, and therefore the defence, based upon the absence of reason 
to suspect the genuineness of the trade description, was impracticable. What then was 
the defence raised? It was that in some way, other than that referred to in para. (a), 
the respondents had acted innocently. They sought to show that although reasonable 
precautions had not been taken, there was nevertheless no reason to suspect the genuine- 
ness of the trade description. The argument involves reading the words of para. (a) 
not as they appear in the statute but as if they were, ‘Having taken or not taken, as the 
case may be, all reasonable precautions against committing an offence he had at that 
time no reason to’suspect the genuineness of the trade description’.” 

With reference to the defence falling under cl. (e) his Lordship pointed 
out that the innocence contemplated by the Act is the innoncence of any in- 
tention to infringe the Act of Parliament. Such innocence ean only exist 
where the infraction is committed by inadvertence or mistake of fact. 

The principles laid down in Allard v. Selfridge & Co., were followed in 
Slatcher v. George Mence Smith Ld.© so far as the meaning and implication 
of clause (c) is concerned. There also it was held that innocence within the 
meaning of that clause can only exist where the act was committed by inadver- 
tence or mistake of fact. In that case the prosecution was launched against 
the proprietors of the shop, which sold paraffin under false description. It 
was contended that the servant was the seller and for the act of sale of the 
servant, the proprietor, who was absent at the time of the actual sale, cannot 
be held liable. This argument was negatived by their Lordships and they 
held that the defendants were the real sellers. Their Lordships cited the follow- 
in passage in the judgment of Lord Russel in Coppen v. Morre (No. 2), 58 
with approval :— 

“,..In our judgment it was clearly the intention of the legislature to make the 
master criminally liable for such acts, unless he was able to rebut the prima facie pre- 
sumption of guilt by one or other of the methods pointed out in the Act.” 

These principles have been followed by the Bombay High Court in Pranjivan- 
das Sunderji v. B’bay State. Mr. Justice Bavdekar, who delivered the judg- 
ment of the Division Bench in that case, held: 

“the word ‘innocently’ in s. 486(c) of the Indian Penal Code did not mean ‘without 
any intention to defraud’ but meant ‘without any intention to do the act which was for- 
bidden by the statute’.” | - 

The Court further accepted the interpretation put on the words ‘‘acted in- 
nocently’’ in the above English cases and held that those words have appli- 
cation where the accused acted under misapprehension or mistake of fact or 
inadvertently. Applying that test, it is clear that the defence raised by neither 
of the accused can fulfil the requirements of law. It may also be pointed 
‘out that in Slatcher v. George Mence Smith Ld. the defendants had set up 
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a plea that they had taken all necessary precautions to prevent the manager 
from committing the offence and these precautions consisted in supplying the 
manager with suitable measures and funnels. The defendants’ representatives 
also used to visit the premises once a week or once every fortnight for the 
purposes of inspection and the manager was specifically instructed to use proper 
measures. It was held that these facts did not constitute a defence within 
the meaning of any off the defences in clauses (a), (b) and (c). In our view, 
therefore, the Magistrate was wrong in acquitting the two accused relying on 
clauses (a), (b) and (c) of s. 486 of the Indian Penal Code. 
We, therefore, hold that both the accused are guilty for the offence under 
s. 486 of the Indian Penal Code and accordingly convict them under that section. 
[The rest of the judgment, dealing with the question of sentence, is not 
material to this report.] l 
Accused convicted. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. J. R. Mudholkar, Acting Chief Justice, andi Mr. Justice S. M. Shah. 


MESSRS PHULCHAND LAXMINARAYAN v. THE INDIA UNITED 
MILLS LTD.* 


Arbitration—Commercial arbitration—Applicability of principles of natural justice to 
such arbitration—Whether Rules of Millowners’ Association, Bombay, exclude appli- 
cation of principles of natural justice—Arbitration Act {X of 1946), Sec. 16. 

The principles of natural justice are not to be ruled out in every commercial arbi- 
tration, and for rendering those principles inapplicable, at least two things must co- 
exist. One is an express exclusion of those principles by a specific rule or a specific 
term in the contract of the parties and the other, that the dispute referred to the 
arbitrators must be of such a kind as is capable of being decided by the arbitrators 
fairly and honestly without the due observance of the rules of natural justice. Even 
in these limited cases where rules of natural justice could be said to have been 
excluded, if it appears that the arbitrator or the umpire has not acted fairly or 
honestly or has acted in an arbitrary manner his award would be open to challenge 
on the ground of misconduct: 

The appellants entered into a contract with the respondent mills for the purchase 
of certain goods manufactured by the latter. As a result of certain arbitration pro- 
ceedings a dispute arose between the parties relating to the quantum of damages to 
be awarded to the respondents for a breach of the contract committed by the appel- 
lants, and it was referred to arbitration of two arbitrators under the Rules of the 
Millowners’ Association, Bombay, to which the contract was subject, On the failure 
of the arbitrators to agree, an umpire was appointed, The umpire wanted certain 
information from the parties and after receiving it he made his award. The award 
was challenged on the ground inter alia that the umpire in taking into account certain 
evidence furnished by the respondent without notice to and in the absence of the 
appellants had acted contrary to the principles of natural justice and that, therefore, 
the umpire had committed legal misconduct: 

Held, that the Rules of the Millowners’ Association did not expressly exclude the 
application of the principles of natural justice, and 

that by receiving the evidence behind the back of the appellants and basing his 
conclusion thereon, the umpire had committed legal misconduct and the award was. 
therefore, liable to be set aside. 

Bhican Chand v. G. & M. Fogt; Chandrabhan v. Ganpatrai & Sons? Ebrahim 
Kassam v. N. I. Oil Industries, D. L. Miller & Co. v. Daluram; Payyavula Vengamma 


* Decided, September 19, 1960. O.C.J. Appeal 2 [1944] A. I. R. Cal. 127. 


No. 36 of 1959: eas No. 28 of 1958. 3 [1951] A. I. R. Cal. 230. 
1 [1927] A. I. R. Cal. 227. 4 [1956) A. I. R. Cal. 361. 
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v. Payyavula Kessana, and Mediterranean ‘v. Fortress,i referred to. 
The power of the Court to remit an award to the arbitrator is limited to the three 
types of cases referred to in s. 16 of the Arbitration Act, 1940. 
_ Aboobaker v. Reception Committee Indian, National Congress’ and Crompton & Co. 
Ld and Mohanlal, Re Arbitration between,’ referred to. ; 


Tus facts appear in the judgment. 


M. R. Mody, for the appellants. 
M. J. Mistree, with F. S. Nariman, for the respondents. 


MupHoikar Actg. C. J. This is an appeal from the judgment of Mr. Jus- 
tice Shelat refusing to set aside an award made by an umpire in certain arbi- 
tration proceedings. The facts relevant for the purpose of the appeal are as 
follows, i 

The appellants entered into a contract with the respondents on April 30, 
1954, for the purchase of 825 bales of dhoties and sarees on terms and condi- 
tions contained therein. They paid for and took delivery of all the bales ex- 
cept 175 bales of dhoties. In regard to these bales there was a dispute between 
the parties regarding quality. This dispute was referred to arbitration under 
the rules of the Mill Owners’ Association to which the contract was subject. 
The arbitrators after hearing the parties made an award cancelling the con- 
tract with respect to 72 bales and. directing the appellants to take delivery 
of the remaining 103 .bales within 15 days of the receipt of the award 
by them. This award was made on October 5, 1955. The appellants, however, 
did not take delivery of these-bales even though called upon to do so by the 
respondents. Eventually, the respondents sold those bales by private treaty 
on November 9, 1955, and claimed as damages the difference between the con- 
tract rate and the price realised by them as a result of the re-sale. This 
amount worked out at Rs. 37,735-7-6. Since the appellants refused to pay the 
amount the respondents again invoked the arbitration clause to be found in 
the rules of the Mill Owners’ Association and had the dispute referred to ar- 
bitration. The arbitrators, who were eventually appointed by the Mill Owners’ 
Association, however, dismissed the respondents’ claim .whereupon they filed 
a petition in this Court for setting aside the award. The award was set aside 
by this Court on March 20, 1956. The respondents thereafter again had the 
matter referred to arbitration under the rules of the Mill Owners’ Association. 
They appointed one Mr. T.. V. Baddeley as an arbitrator on their behalf while 
the appellants appointed one Mr. Gordhandas Vandravan as an arbitrator on 
their behalf, but they did so under protest. 

The two arbitrators proceeded with the arbitration, but failed to agree, with 
the result that an umpire had to be appointed. One Mr. Pratap Bhogilal was 
appointed as the umpire by them. It may be mentioned that while both the 
arbitrators had come to the conclusion that a breach of the contract was com- 
mitted by the appellants Mr. Gordhandas Vandravan was of the opinion that 
the arbitrators had no jurisdiction to decide a question of law and that it was 
necessary for the parties to have recourse. to a Court of law for ascertaining the 
quantum of damages. Thus, the only, question which the arbitrators had to 
decide was the quantum of damages to be awarded to the respondents. 

Mr. Pratap Bhogilal convened a meeting of the parties on January 9, 1958, 
on which date Vasudeo Laxminarayan, a partner of the appellants, and one 
Marshall, a representative of the respondents, were present. At that meeting, 
the umpire wanted certain information to enable him to come to his decision 
on the point of difference between the two arbitrators. The points on which 
he wanted information are referred to in the umpire’s notes and we will re- 
produce those notes in the course of our judgment. The umpire could not 


5 [1953] S. ©. R. 119. , 7 (1936) 39 Bom. L. R. 476. 
6 [1948] 2 All E. R. 186. 8 (1913) I. L. R. 41 Cal. 313. 


78 THE BOMBAY LAW REPORTER. , [von, LXII, 


make his award within 14 days from the date of reference to him and, therefore, 
the time for making the award was extended with the consent of the parties 
to the end of January, 1958. 

In pursuance of the directions given by the umpire, the respondents by 
their letter of January 15, 1958, furnished him with information as regards 
the market price of the contract goods prevailing in October, 1955. By his 
letter dated January 22, 1958, Basudeo Khaitan, a partner of the appellants, 
asked the Secretary of the Mill Owners’ Association to give to the appellants 
a fortnight’s time within which they could furnish the information which they 
were directed to furnish if they so desired. That letter was forwarded by the 
Secretary of the Association to the umpire. On that letter the umpire made 
the following endorsement :— 

“I have talked to the party on the phone and pointed out to him that at last hearing 
I had asked him whether he had anything to say about the price at which he had re- 
plied that he had nothing to say. I gave him time to inform us anything in the matter 
within the next 8 or 10 days from the last date of our hearing because we had asked 
certain information from the Mills. Really I do not think the party has any relevant 
information. Any way I have no objection to giving time if the buyer and the seller 
agree to extension of the time for making the award.” 
The time for making the award was thereupon further extended upto February 
14, 1958. The Secretary of the Mill Owners’ Association informed the appel- 
lants on January 31, 1958, that the umpire had extended the time for furnish- 
ing information upto February 14, 1958. He also intimated to them that if they 
failed to furnish the information the umpire would proceed to make his award 
on the basis of the material before him. By their letter dated February 10, 
1958, the appellants gave their explanation with regard to the claim for da- 
mages made by the respondents stating inter alia that that claim was exaggerat- 
ed, that the resale made by the respondents was bogus and in the alternative 
and, without prejudice to their contentions, that the prevailing market rates 
at or about the time of the alleged resale varied from Rs. 6-3-0 to Rs. 7-2-0 per 
pair of dhoti in consequence whereof only a negligible amount would be found 
due and payable by them to the respondents as and by way of damages. On 
February 13, 1958, they further sent three price lists to the umpire in support 
of their explanation. The umpire after receiving these documents made an 
endorsement on the lists to the effeet that they did not apply to the contract 
goods and that, therefore, he would not take any notice of them. It was there- 
after that the umpire made his award for Rs. 30,914-10-6. 

The main ground on which the award was challenged before the learned 
single Judge was that the umpire in taking into account certain evidence 
‘furnished by the respondent without notice to and in the absence of the ap- 
pellants had acted contrary to the principles of natural justice and that, there- 
fore, the umpire had committed legal misconduct. It was further contended that 
the umpire failed to call a meeting after the first meeting of January 9, 1958, 
and that on this ground also the award was bad and liable to be set aside. 

The learned single Judge negatived the contentions raised by the appellants 
and held that the parties to the dispute had agreed before the umpire that the 
umpire was free to receive such material as the parties chose to adduce before 
him and decide the dispute on the basis of that material and of the material 
already placed on the record of the arbitrators and proceed to make an award 
without hearing the parties. 

Mr. Mody, who appears for the appellants, contends that no plea was even 
raised by the respondents before the learned single Judge that an agreement 
of the kind referred to by him in his judgment had at all been arrived at 
between the parties and further contends that such a plea does not even find 
place in the affidavit of Marshall filed in the proceedings before the learned 
single Judge. We have perused the affidavit of Marshall and we accept the 
contention of Mr. Mody that there is no categorical averment of an agree- 
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ment of the kind found by the learned Judge in that affidavit. The reasoning 
upon which the conclusion of the learned Judge is based is, in his own words, 
as follows :— 

“Mr. Mistree on behalf of the respondents, however, contends that the actual posi- 
tion on the 9th of January 1958, when the umpire held that meeting, was quite different 
from what has beer stated on behalf of the petitioners. According to him the entire 
record of the proceedings including the statements made by the parties before the 
arbitrators were before the umpire and since the arbitrators had agreed that the peti- 
tioner had been guilty of a breach of the contract, the only question that remained to 
be determined by the umpire was the question as to damages and their quantum. He 
contended that it was agreed between the parties before the umpire that each of them 
should supply whatever information they had in their possession on the question as to 
damages and the prices prevailing at the time when the said re-sale took place. Mr. 
Mistree contended that it was in consequence of that agreement that the umpire gave 
the directions which are recorded in the notes of the meeting dated 9th January 1958. 
Mr. Mistree further contended that if such an agreement had not taken place, it was 
obvious that Vasudeo Laxminarayan, who appeared for the petitioners at that meeting, 
would have immediately told the umpire that he should call a further meeting at which 
the petitioners would be informed what materials the respondents had furnished to the 
umpire and if necessary to test those materials either by further evidence which the 
petitioners may adduce or by cross-examining the respondents on those materials. He 
urged that the notes, on the contrary, indicated that it was agreed between the parties 
that the umpire should be furnished by each of them such information that they had in 
their possession as regards the prices prevailing at the time of the resale and such other 
information as may be required by the umpire. Mr. Mistree also contended that the 
fact that the petitioner asked for further time to furnish the information which they 
had been given liberty to give and the fact that they ultimately supplied three price 
lists to the umpire indicated that they did so in pursuance of the agreement arrived at 
on the 9th January 1958. But then the mere fact that the petitioners also furnished 
information to the umpire behind the back of the respondents would not make the 
slightest of difference if it were found that what was done by the umpire in regard to 
the letter dated 15th of January 1958 was in breach of the rules of natural justice. Unless 
therefore Mr. Mistree established that there was the agreement as 1s contended by him, 
the conduct on the part of the umpire in receiving the letter dated 15th of January 1958 
would be such as would make the award liable to be set aside. Mr. Mistree, however, 
seems to be fortified in his contentions by the affidavits made by the parties. 

In paragraph 7 of his affidavit in reply H. N. Marshall has set out the facts regarding 
the meeting of the 9th of January 1958 and has stated that as was agreed to at the said 
meeting the respondents by their letter dated 15th January 1958 furnished copies of 
certain documents containing the information required by the umpire. He has also 
stated there that all the information contained in this letter was at all times known to 
the petitioners, that the petitioners also supplied to the umpire certain information regard- 
ing the rates and the said three price lists and that after considering all the information 
received by him the umpire made his award dated 14th of February 1958. In paragraph 
8 of that affidavit Marshall has further stated as follows:— 

‘As already stated it was agreed before the umpire Shri Pratap Bhogilal at the 
meeting held on 9th January 1958 that certain information was required by the umpire 
to be furnished to him by the respondents and certain information was required of the 
petitioners to be furnished to the umpire. Thereafter the petitioners themselves without 
any reference to the respondents directly communicated with Secretary, Mill Owners’ 
Association and also appear to have communicated with the umpire on the telephone 
and submitted their letter dated 10th February 1958 and the Price Lists along with a 
eovering letter dated 13th February 1958’. 

It is quite clear from paragraphs 7 and 8 of this affidavit that the respondents’ case, 
as set out therein, was that there was an agreement between the parties on the 9th of 
January 1958 that they should supply to the umpire the information asked for by him 
and that the umpire was therefore to make his award on the basis of that information 
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without his having to call any meeting. In other words the agreement arrived at between 
the parties and as set out in this affidavit was tbat after furnishing this information 
the umpire should be left alone to come to his conclusion as regards the question of 
damages and their quantum. Although the case as placed before me by Mr. Noorani 
was that there was no such agreement, surprisingly enough that does not appear to be 
the case of the petitioners in their affidavit in rejoinder. If one turns to paragraph 6 of 
that affidavit, which is the reply to para. 8 of Marshall’s affidavit in reply, one finds 
significantly that there is no denial of the agreement pleaded by Marshall there. The 
only thing that is pleaded in para. 6 of the affidavit in rejoinder is that the affidavit in 
reply showed admittedly that both the parties had supplied information to the umpire 
and that thereafter the umpire had made his award straightway without calling a meet- 
ing of parties or giving them an opportunity to lead evidence, that therefore the 
umpire had transgressed the principles of natural justice and the award was therefore 
liable to be set aside. In paragraph 11 of the affidavit in rejoinder again the only thing 
stated is that on the 9th January 1958 the umpire gave directions seeking thereby 
certain information but that it was the duty of the umpire to convene another meeting 
thereafter and the failure to'convene such a meeting rendered the award liable to be set 
aside ‘as the umpire did not give an opportunity to the petitioners to prove the 
rates. It is clear from the affidavit in rejoinder of Vasudeo Laxminarayan that there 
is no denial, express or otherwise, of the categorial allegations made in the respondents’ 
affidavit in reply as to the agreement having been arrived at between the parties 
on the 9th of January 1958. It is obvious that if no such agreement had been 
arrived at, it is unthinkable that when there was an opportunity to the peti- 
tioners to deny such an agreement, they would fail to set out such a denial in their 
affidavit in rejoinder. As I have observed before, the only allegations made in the 
affidavit in rejoinder are as regards the alleged failure of the umpire to convene a 
further meeting and to give an opportunity to the petitioners to test the information 
furnished by the respondents to the umpire. If an agreement had been arrived at as 
is the case of Mr. Mistree, it is obvious that there was no question of convening any 
further meeting as the parties had agreed to communicate to the umpire such informa- 
tion as they had with regard to the rates of the contract goods at the time of the resale 
and to leave the matter then to the umpire to decide and make his award. The fact 
that the petitioners have failed to deny the express statements made as to this agree- 
ment seems to me to be an important factor supporting the case of Mr. Mistree that 
there was such an agreement arrived at between the parties. I hold therefore that an 
agreement was arrived at between the parties on the 9th of January as contended’ by 
the respondents.” 

We have perused paras. 7 and 8 of the affidavit and we do not find therein 
an averment to the effect that each party had agreed before the umpire that 
each of them should supply whatever information they had in their possession 
on the question as to damages and the price prevailing at the time when the 
re-sale took place and that the umpire was to make an'award on the basis of 
such information without telling the party as to what information was supplied 
by the other party, without hearing either party and even without holding 
a meeting. It is no doubt true, as has been observed by the learned Judge 
that the appellants have not in their affidavit in rejoinder made any categori- 
eal denial of an agreement of the kind referred to by Mr. Mistree in his argu- 
ments before the Court. But, in our opinion, there was no occasion for the 
appellants to make such a denial in the absence of a categorical averment of 
an agreement of that kind in Marshall’s affidavit.. On the other hand, in the 
appellant’s affidavit in rejoinder Vasudeo Laxminarayan reiterated the com- 
plaint made in the petition itself to the effect that no meeting was fixed after 
the first meeting held on January 9, 1958, and that the award was made by the 
umpire,on February 14, 1958, without hearing the parties and without giving 
the appellants an opportunity to cross-examine the respondents and to verify 
the truth of the statements in the documents submitted by the respondents 
along with their letter of January 15, 1958. Again in para, 6 of that re- 
joinder the deponent has made the following complaint ;— 
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“I say that even on the statements made by the respondents it is clear that both 

the parties supplied the information to the umpire only and thereafter the umpire made 
an award straightway without holding any meeting or calling a meeting of the parties 
or giving them opportunities to lead evidence. The umpire has thus transgressed the 
fundamental principles of justice and so the award should be set aside.” 
This statement as well as the previous one adverted to above clearly indicate 
that according to the appellants there could have been no agreement between 
the parties of the kind referred to by Mr. Mistree in his arguments before the 
learned single Judge. In the circumstances, therefore, we are unable to accept 
the view of the learned Judge that it was not open to the appellants to complain 
that the umpire had acted in disregard of the principles of natural justice in 
receiving evidence behind their back and in making an award without giving 
an opportunity to the appellants to be heard and test the evidence adduced 
by the respondents. 


Mr. Mistree, who appears for the respondents, then contended that even as- 
suming that the umpire did not follow the principles of natural justice in the 
case before us, he was not bound to follow those principles. He referred us 
to certain rules framed by the Mill Owners’ Association which also apply to 
the umpire and contended on their basis that they permitted the umpire to 
follow the kind of procedure which was followed by Mr. Pratap Bhogilal in 
this case.~ Those rules are 16, 18, 25, 26 and 29 and run as follows :— 


“18. The arbitrators shall have general authority to require from either or both of 
the parties to the reference such further statements, explanations, and other informa- 
tion, evidence and materials as they may consider necessary for the adjudication of the 
dispute or question. i , ° 

18, No party to a reference shall, without the express permission of the arbitrators 
be entitled to appear by counsel, attorney, advocate or pleader, or insist on or require 
the arbitrators to hear or examine witnesses or receive oral or documentary evidence 
other than what is deemed necessary by the arbitrators. 

25. The arbitrators shall furnish the umpire with a brief statement of the facts of 
the case and their reasons for such failure to make an award or to agree upon their 
award or interim award as the case may be. 

26. The foregoirig rules as to the practice and procedure before the arbitrators shall 
apply mutatis mutandis to the proceedings before the umpire.. 

29. When a dispute or question stands referred to an umpire, he may proceed to 
adjudicate in the matter on the basis of the statement furnished to him by the Arbi- 
trators as provided by Rule 25 and shall make his award thereon within 14 days of his 
first entering on the References or within a period of any permitted extension of time.” 
Rule 26 provides that all the rules which apply to the proceedings before the 
arbitrators also apply mutatis mutandis to the proceedings before the um- 
pire. Rule 16 makes it clear that the arbitrators are empowered to require 
the parties' to furnish such further statements, explanations, evidence, mate- 
rials and other information as they may consider necessary for adjudication 
of the dispute. But this rule does not permit the umpire to receive such 
statements, explanations ete. from a party behind the back of its opponent. 
Mr. Mistree relied heavily on r. 18 in support of his proposition that the umpire 
was not bound to follow the principles of natural justice. We are, however, 
unable to appreciate how this rule warrants a conclusion of that kind. The 
rule at its highest gives a discretion to the umpire in the matter of receiving 
evidence, oral or documentary, but by no stretch of the language used in it, 
can it be said to confer upon the umpire å power to receive evidence behind 
the back of a party when the umpire thinks it fit ‘to permit its opponent to 
adduce such evidence. Mr. Mistree then relied upon rr. 26 and 29 and con- 
tended that these rules give the umpire the power to make an award even with- 
out giving a-hearing to the parties. We have quoted those two rules already 
and all that they indicate is that the umpire has the discretion to adjudicate 
jn the matter referred to him on the basis of the statement furnished to him 
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by the arbitrators as provided by r. 25. He has in fact stated clearly in his 
award as follows :— 

“Now, T, the said Pratap Bhogilal, having carefully. considered all the evidence per- 
taining to the said reference, award as follows...” ` 
This statement clearly shows that he based his award not on the statement 
furnished to him by the arbitrators but upon the evidence adduced before him. 
by the respondents in the absence of and without notice to the appellants. Rule 
29 of the rules framed by the Mill Owners’ Association does not warrant this 
procedure. We, therefore, reject this contention and hold that the rules of 
the Mill Owners’ Association do not expressly exclude the application of the 
principles of natural justice. 

Mr. Mistree then contended thst in commercial arbitrations the principles 
of natural justice have no place and that where a matter is referred to arbi- 
trators or to an umpire on the footing that they have expert knowledge con- 

-eerning the matter which is referred to them, they are not to be guided by the 
principles of natural, justice. He relied upon certain decisions in support 
of his contention. The first decision is ‘Bhican Chand v. G. & M. Fogt. In 
that case the learned Judge has observed that though there may arise occasions 
when having regard to the facts involved it would be incumbent on the Bengal 
Chamber of Commerce to give parties suitable opportunities of adducing evi- 
dence, it was not obligatory to give such opportunities in every case. It was 


-,. further observed there that where:the question referred to arbitrators was one 


‘~ relating to the market rate on a particular date, prima facie it was not neces- 


ote 
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sary for the arbitrators to hear oral evidence as market rates are as a rule 
well within their own knowledge and within the special experience for which 
arbitrators are selected. The learned Judges were there interpreting certain 
rules framed by the Bengal Chamber of Commerce in reference to arbitrations. 
What those rules were, we do not know. We will assume for the purpose of 
this case that it is permissible to frame a rule of the kind to be found in the 
rules of the Mill Owners’ Association giving the arbitrators a discretion in the 
matter of receiving evidence, but where the discretion is exercised by the 
arbitrators in favour of admitting evidence, the arbitrators are expected to 
give notice to the opponent of the party which adduced evidence and give ` 
that party an opportunity to challenge that evidence as well-as to meet it. 
There is nothing in the dictum of the learned Judges which would: negative 
this proposition. As regards the other observations of the learned Judges, 
it is not necessary for us to consider whether it is accurate or is wide, because 
it is clear that in this case the umpire has not acted on the basis of his personal 
knowledge nor did he seek to shut out evidence on the ground that he being’ 
an expert knew what the market rates were. We would, therefore, refrain 
from expressing any opinion upon this point. 

The next case relied upon by Mr. Mistree is Chandrabhan v. Ganpatrai & 
Sons*. That decision is of a single Judge of that Court. The learned Judge 
has observed there that the arbitrators are not bound by those strict rules 
which are applicable to Courts of law. Regarding the applicability of the 
principles of natural justice, the learned Judge observed (p. 180) :— 

“...The question of what is ‘contrary to natural justice’ has arisen very often, not 
only in connexion with arbitrations, but also in connexion, for example, with cases in 
which the committee ofa club seeks to expel a member for misconduct, or an execu- ' 
tive body has been given, as by statute now-a-days it frequently has, power to act as 
judge in its own cause. It is certainly not contrary to, natural justice to act on mate- 
rials on which ordinary and reasonable’ people would naturally act. And ordinary and 
sensible people do constantly act and decide important matters in their own lives on 
materials hopelessly inadmissible in a Court of law.::”. 

He then pointed out that the arbitrators, however, are not to adopt any means 
of deciding the case which is contrary to natural justice. It is difficult to 
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appreciate how this decision helps the contention advanced before us by 
Mr. Mistree. 2 AE 

The third casé relied upon by Mr. Mistree ‘is -Ebrahim Kassam v. N. I. Où 
Industries. That'is also a judgment of a single Judge of that High Court. 
Among other things it has been observed in this case that in so far as the ap- 
praisement of the evidence before an arbitrator is concerned Courts have no 
power of interference. That is perfectly. true, but in the case before us the 
question is not whether appraisement of the evidence before the arbitrators is 
correct or not, but whether that evidence could at all have been called in and 
taken into account by the umpire before making an award. 

Then Mr. Mistree heavily relied on the case of D. L. Miller & Co. v. Daluram’, 
also a decision of a single Judge of that High Court. The learned Judge has 
taken the view that the principles of natural justice are not attracted where 
parties have by their own choice agreed to a certain particular procedure and 
method of arbitration including a specific procedure and method of hearing 
the references to arbitration. The view taken by the learned Judge appears 
to us to go rather far, but it is not necessary for us to examine its correctness 
for the simple reason that here, there are no rules nor terms in the agreement 
between the parties which exclude the operation of the principles of natural 
justice in the proceedings before the arbitrators or the umpire appointed by 
‘virtue of those rules and terms in the agreement. The law on the point has 
been laid down by the Supreme Court in Payyavula Vengamma v. Payyavula 
Kesanna®, that it is one of the elementary principles of the administration of 
justice, whether by Courts or by arbitration by lawyers or merchants, that a 
party should not be allowed to use any means whatsoever to influence the mind 
of the Judge or arbitrator, which means are not known to and capable of being 
met and resisted by the other party. Where, therefore, an arbitrator allows 
evidence to be adduced before him in the absence of a party and uses that 
evidence against that party, he will be deemed to.be guilty of legal miseonduct. 
In coming to this conclusion their Lordships have relied upon the following 
observations of Lord Langdale M. R. in Harvey v. Shelton® (p. 124): 

“It is so ordinary a principle in the administration of justice, that no party to a 
cause can be allowed to use any means whatsoever to influence the mind of the Judge, 
which means are not known to and capable of being met and resisted by the other 
party, that it is impossible for a moment, not to see, that this was an extremely indis- 
creet mode of proceedings, to say the very least of it. It is contrary to every principle 
to allow of such a thing, and I wholly deny the difference which is alleged to exist 
between mercantile arbitrations and legal arbitrations. The first principles of justice 
must be equally applied in every case. Except in the few cases where exceptions are 
unavoidable, both sides must be heard, and each in the presence of the other. In every 
ease in which matters are litigated, you must attend to the representations made on 
both sides, and you must not, in the administration of justice, in whatever form, whether 
in the regularly constituted Courts or in arbitrations, whether before lawyers or mer- 
chants, permit one side to use means of influencing the conduct and the decisions of 
the Judge, which means are not known to the other side.” 

They also relied upon the observation of Lord Justice Knight Bruce in Haigh 
v. Haigh,’ which are to the following effect (p. 125): 

“It is true that he states in his affidavit that he did not allow those explanations to 
influence him in his report upon the accounts, and I have no doubt he honestly intended 
this to be the case; but it is impossible to gauge the influence which such statements 
have upon the mind.” l l i l 
In our opinion, the law stated and the view expressed by their Lordships would 
apply even to such commercial arbitrations as are not conducted on the basis 
of special rules which exclude the operation of the principles of natural justice. 


8 [1951] A.I.R. Cal. 230. 7 6 (1844) 7 Beav. 455, at p. 462. 


4 [1956] A.LR. Cal. 361. 7 (1861) 81 L.J. Ch. 420. 
5 [1958] S.C.R. 119. ; 
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Mr. Mistree then drew our attention to a decision of Lord Goddard C.J. in 
Mediterranean v. Fortress,® in the course of which he observed (p. 188): 


“ ..A man in the trade who is’ selected for his experience would be likely to know, 
and, indeed, would be expected to know, the fluctuations of the market and would 
have plenty of means of informing himself or refreshing his memory on any point on 
which he might find it necessary so to do... I see no reason why in principle he should 
be required to have evidence on this point any more than on any other question relating 
to a particular trade. It must be taken, I think, that, in fixing the amount that he has, 
he has acted on his own knowledge and experience. The day has long gone by when 
the courts looked with jealousy on the jurisdiction of arbitrators. The modern ten- 
dency is, in my opinion, more especially in commercial arbitrations, to endeavour to 
uphold awards of the skilled persons that the parties themselves have selected to decide 
the questions at issue between them. If an arbitrator has acted within the terms of his 
submission and has not violated any rules of what is so often called natural justice the 
courts should be slow indeed to set aside his award.” 

It may be mentioned that the parties in the case before the learned Chief Justice 
had a dispute regarding the quality of the goods supplied under a contract and, 
therefore, the arbitrator had not only to decide that question, but also the 
further question of damages claimable hy the party suffering from the breach 
of the contract. Now,.in so far as commercial arbitrations are concerned, it 
has been recognized in a number of cases that the arbitrator or appraiser ap- 
pointed by the parties is entirely free to act on his personal knowledge, but 
these cases are of a class and the principles which govern them would not 
apply to a case like the present where the arbitrator or the umpire has not 
only no personal knowledge of the prevailing rates, but has consequently to 
rely upon evidence for ascertaining them. Further where the arbitrator or 
umpire has to ascertain the fact whether a breach of the contract has at all 
occurred, as also the fact whether a re-sale purported to have been held after 
the breach of the contract is a real re-sale or a nominal one, he cannot depend 
upon his own knowledge or information. These are matters which can only 
be decided upon evidence. Therefore, to cases of this kind, the observations 
of the learned Lord Chief Justice would not apply. 

We haye stated earlier that we would specify the points noted by the 
umpire in his notes of the meeting held on January 9, 1958. Those points are 
as follows: 


“1 175 B/S~103-10/2 729/2 34 10/2 729/2 to be taken delivery. 

2. What was the reserve price and on what basis was it fixed? Information wilt 
be supplied by the mills. 

3. Details of Rs. 37,756/-~. 

4, Price on the date of sale:— 

Buyer is given time of a week to produce evidence if he thinks that the price 
realised is abnormally low. 

5. Statement for Rs. 11,000/- and odd? 

6. Details re: near about sales to be supplied by Mills. 

7. When did the Mills call upon the buyers to take delivery of 103 B/S and when 
were the invoices of these 103 B/S submitted by the Mills to the buyer? 

Mills will supply information.” 
Now, so far as the second question is concerned, the umpire could have had 
no personal knowledge and indeed if he had any it is doubtful whether he 
would have been competent to decide the dispute at all, but with that question 
we need not deal, because in point of fact he did not have any knowledge of 
the reserve price. As regards the fourth point also the umpire had no in- 
formation and so he wanted evidence thereon. Similarly, regarding the 6th 
and the 7th points the umpire had no information and indeed the mere fact 
that he was an expert of sorts would not suggest that he could have possibly 
had any knowledge of the facts which had to be ascertained by him for pro- 


8 [1948] 2 All E.R. 186. 
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perly adjudicating upon the matter referred to him for decision. Thus, 
though this is a case of commercial arbitration, it is not one which had to be 
decided by the arbitrators or the umpire solely on the basis of their expert 
knowledge and, therefore, the. observations of Lord Goddard C.J. would not 
apply to this case. p 

As to the applicability ef the principles of natural justice to commercial 
arbitrations, we can do no better than refer to the statement of law in Russel 
on Arbitration, 16th edn., at page 118, which is as follows: 

“ft would seem to be settled, in spite of dicta to the contrary in various cases, that 
an arbitrator is not justified in departing from normal rules of procedure merely because 
the arbitration is a commercial arbitration.” | f 
The learned author then quoted the following passage from the judgment of 

‘Lord Langdale M. R. in Harvey v. Shelton? (p. 118): 

“I wholly deny the difference which is alleged to exist between mercantile arbitra- 

tions and legal arbitrations. The first principles of justice must be equally applied in 
every case; except in the few cases where exceptions are unavoidable both sides must be 
heard and each in the presence of the other. In every case in which matters are liti- 
gated you must attend to the representations made on both sides, and you must not, in 
the administration of justice, in whatever form, whether in the regularly constituted 
courts or in arbitrations, whether before lawyers or merchants, permit one side to use 
means of influencing the conduct and the decisions of the judge, which means are not 
known to the other side.” . , 
The learned author then goes on to say that it has come to be recognised in 
recent years that, within particular trades and for particular types of com- 
mercial dispute, there may be an established system of arbitration not making 
use of ordinary legal procedure. . But even so, the learned author has not 
expressed an opinion to the effect:that the procedure to be so followed need 
not be in conformity with the principles of natural justice. 

Having given our fullest consideration to the arguments advanced, we have 
no doubt in holding that the principles of.natural justice are not to be ruled 
out in every commercial arbitration, and that for rendering those principles 
jnapplicable, at least. two things must co-exist. One is an express exclusion 
of those principles by a specific rule or a specific term in the contract of the 
parties and the other, that the dispute referred to the arbitrators must be of 
such a kind as is capable of being decided by the arbitrators fairly and honest- 
Jy without the due observance of the rules of natural justice. Further, even 
in these limited cases where rules of natural justice could be said to have been 
excluded, if it appears that the arbitrator or the umpire has not acted fairly 
or honestly or has acted in an arbitrary manner his award would be open to 
challenge on the ground of misconduct. To hold otherwise would be opening 
a door for the perpetration of fraud or rank injustice. We cannot presume 
that this is what the parties intended when they agreed to exclude the opera- 
tion of the normal rules of natural justice. By receiving the evidence behind 
the back of the appellants and basing his conclusion thereon! Mr. Pratap 
Bhogilal, the umpire in this case, as already pointed out, clearly committed 
legal misconduct and, therefore, the award made by him cannot be permitted 
to stand. Upon this view, we set aside the award. 


The next question is whether we should remit the award to him as is con- 
tended for by Mr. Mistree, or, whether we should just set it aside and leave 
the matter where it is ie. leave it to the respondents to take such further steps 
in the matter as they may deem appropriate. Mr. Mistree has quite rightly 
pointed out that the arbitrators are not even alleged to have acted in a dis- 
honest way nor is it even suggested that they were carried away by any pre- 
judice, Even so, it seems to us that this is not the kind of case where we have 
the power to remit the award to the umpire. The pravision governing the ' 
matter is s. 16 of the Arbitration Act which’ runs thus:. 


8 (1844) 7 Beav. 455, at p. 482. ` | 
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“16, (1) The Courts may from time to time remit the award or any matter referred 
to arbitration to the arbitrators or umpire for reconsideration upon such terms as it 
thinks fit— 

(a) where the award has left undetermined any of the matters referred to arbitra- 
tion, or where it determines any matter not referred to arbitration and such matter 
cannot be separated without affecting the determination of the matters referred; or 

(b) where the award is so indefinite as to be incapable of execution; or | 

(c) where an objection to the legality of the award is apparent upon the face of it. 

(2) Where an award is remitted under sub-section (1) the Court shall fix the time 
within which the arbitrator or umpire shall submit his decision to the Court: 

Provided that any time so fixed may be extended by subsequent order of the Court. 

(3) An award remitted under sub-section (1) shall become void on the failure of 
the arbitrator or umpire to reconsider it-and submit his decision within the time fixed.’ 
The power of the Court to remit an award which has been set aside is thus 
restricted by cls. (a), (b) and (c) of s. 16(/) and, therefore, unless a case 
falls under any of these clauses, the Court has no power to remit an award 
to the arbitrator or umpire. Clearly, the case does not come under el. (a) or 
el. (b), but it is suggested that it comes under cl. (ce). The error with which 
we are concerned here is quite clearly one apparent on the face of the record, 
but it is not one which is apparent on the face of the award. Now, el. (c) 
clearly contemplates an error which is apparent on the face of the award. This 
error not being of that kind, the case does not fall under this clause either. 
Mr. Mistree referred us to two decisions which are referred to in Paruck on 
Arbitration, 2nd edn., at page 161. The decisions are Aboobaker v. Reception 
Committee Indian National Congress'© and Crompton & Co. Ld. and Mohan 
Lal, Re Arbitration between.'1 In the former case it is held that where there 
has been misconduct on the part of the arbitrator, the Court has the power to ` 
remit the award to him. In the latter case it has been held that where an 
award is set aside on the ground of the legal misconduct of the arbitrator, the 
Court has the power to remit the award to him. It seems to us that neither 
of these two decisions can be availed of by the respondents. Those decisions 
were under the Arbitration Act, 1899, s. 13 of which conferred a wide power 
on the Court in the matter of remitting awards to arbitrators and umpires. 
The old section ran thus: 

“The Court may, from time to time, remit the award to the reconsideration of the 
arbitrators or umpire.,.”. 

No fetters are put on the powers of the Court under this section, but as would 
be seen by a comparison, fetters have been placed on the powers of the Court 
in s. 16 of the present Act by enacting cls. (a), (b) and (c), and limiting the 
power of the Court to remit cases only to those which fall within one of these 
clauses. It may be mentioned that to some extent the present provision is a 
combination of s. 13 of the Act of 1899 and of para. 14 of the Second Schedule 
of the Civil Procedure Code. As is well known, the provisions of Schedule II 
of the Civil Procedure Code applied to arbitrations with the intervention of 
the Court whereas the provisions of the Arbitration Act of 1899 applied to 
arbitrations under an agreement between the parties without the intervention 
of the Court. Now, it has been held by this Court in Aboobaker v. Reception 
Committee Indian National Congress already referred to above, that the Court’s 
power to remit an award ,to an arbitrator is not restricted by the provisions of 
para. 14 of the Second Schedule of the Civil Procedure Code and that the Court 
may remit an award on the grounds (1) that there is some defect patent on the 
face of the award, (2) that the arbitrator has made a mistake and himself 
desires that the award should be remitted to ‘him, (3) that some material 
evidence has been discovered since the making of the award which might 
have affected the arbitrator’s decision and (4) misconduct. The Court 
further observed that these grounds are not exhaustive. It was argued 


10 (1936) 39 Bom. L.R. 476. ` 11 (1918) LL.R. 41 Cal. 313. 
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before it that as provided by para-'14 of the Second Schedule of the 
Civil Procedure Code an award could only be remitted (a) where it has left 
undetermined any of the matters referred to arbitration, (b) where the award 
is so indefinite as to be incapable of execution and’ (c) where the award on 
the face of it is illegal and, therefore, unless one of these conditions is satisfied 
the Court has no power to remit an award. This contention was negatived in 
that case. The same view was taken in the Calcutta case. It seems to us to 
be incontestable, that in view of the provisions of s. 16 the power of the Court 
to remit an award to the arbitrator is limited to the three types of cases refer- 
red to therein. Such being the law, we cannot accept Mr. Mistree’s request 
that we should remit the award to Pratap Bhogilal. 

Accordingly, we allow the appeal and set aside the judgment of Mr. Justice 
Shelat. The costs here and in the Court below will follow the event. 

We are informed by Mr. Mody that on the dismissal of the petition a decree 
‘was passed in terms of the award. Since we have set aside the award which 
is the basis of the decree, the decree stands annulled. The appellants’ attor 
neys are given liberty to withdraw the amount deposited in this Court. 


Appeal allowed. 


Solicitors for the appellants: Amn d Desai. 
Solicitors for the respondents:-Payne & Co. 
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Yur facts appear in the judgment. 
Cr. Ref. No. 85 of 1960. - 


& l 
Cr. Ref. No. 101 of 1960. T l 


H. M. Seervai, Advocate General, with Y. V. Chandrachud, Government 


Pleader, for the State. 
R. B. Kotwal, (amicus curiae) for the accused. 


Cr. Appln. No. 1034 of 1960. 


N. K. Shrikhande, for the petitioner. 
H. 'M. Seervat, Advocate General, with Y. V. Chandrachud, Government 
Pleader, for the State. 


TARKUNDE J. The question referred to us in these two criminal references 
is whether s. 129A of the Bombay Prohibition Act, which allows compulsion 
to be exercised for the medical examination of a person believed to haye con- 
sumed an-intoxicant and for the extraction of his blood for chemical analysis, 
violates the guarantee against self-incrimination contained in art. 20(3) of 
the Constitution. In both the cases the aecused have been charged with 
offences under s. 66(J)(6) and s. 85 of the Prohibition Act, and the prosecu- 
tion have sought to rely on evidence of the alcoholic content of the blood ex- 
tracted from the veins of the accused. Along with these two criminal refe- 
rences, we have heard a criminal application filed under art. 228 of the Con- 
stitution, in which the petitioner, who is being tried by a Magistrate for an 
offence under s. 129A(5) of the Prohibition Act of offering resistance to the 
collection of his blood, prays that this Court should decide on the constitutional 
validity of that section and, after doing so, should either dispose of the case 
itself or remit it for disposal to the learned Magistrate. There being no ap- 
pearance for the accused in the two criminal references, Mr. R. B. Kotwal 
was requested to appear amicus curiae and we are thankful for the assistance 
given by him. Mr. Shrikhande appeared for the petitioner in the criminal 
application, and the learned Advocate General was heard on behalf of the 
State in the three matters. 

Section 129A was introduced in the Bombay Prohibition Act by Amending 
Act No. XII of 1959, and seems to be sequel to the decision of this Court in 
Deoman Shamji v. The State.’ In that case, the accused had resisted by force 
the attempt of certain police officers to take him forcibly to a doctor for medi- 
cal examination, and was charged on that account of an offence under s. 358, 
Indian Penal Code. He was acquitted by this Court en the ground that there 
was no legal provision justifying the use of force by the police officers to take - 
the accused against his will to a doctor for medical examination. An addi- 
tional argument was urged in that case on behalf of the accused that the act 
of the police officers amounted to the exercise of testimonial compulsion in vio- 
lation of art. 20(3) of the Constitution; but the Court observed that it was 
not necessary td decide upon the soundness of that contention, and that the 
question may fall for determination if the Legislature made a provision for 
compulsory medical examination. 

The amending Act No. XII of 1959, besides introducing s. 129A in the. Bom- 
bay Prohibition Act, made certain other changes, including an amendment to 
s. 66. Section 66(b) (now s. 66 (1)(b)) provided penalty for the consumption 
of any intoxicant, and the amending Act added a provision that, where the 
concentration of alcohol in the blood of an accused person is shown to be not 
less than 0.05%, the burden of proving that the liquor consumed was a medi- 
cinal or toilet preparation, or was otherwise not prohibited by the Act, shall 
be upon the accused person, and the Court shall, in the absence of such proof, 
presume the contrary. This provision appears to have been made as a result 
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of the opinion Bxprased by Tendolkar J. on the basis of expert evidence in 
C. R. H. Readymoney Ltd, v. State of Bombay? that a man may be said to 
show signs of intoxication when ‘the concentration of alcohol in his blood was 

as low as 0.05%. Section 129A was introduced witha view to enable the pro- 
secution to obtain and produce evidence which might raise the rebuttable pre- 
sumption as’ provided by the amendment introduced in s. 66. The relevant 


provisions of s. 129A are as follows :— 
“129A. (1) Where in the ‘investigation of any offence under this Act, any Prohibition 


Officer duly empowered in this behalf by the State Government, or any Police Officer, 
has reasonable ground for believing that a person has consumed an intoxicant and that 
for the purpose of establishing that he has consumed an intoxicant or for the procuring 
of evidence thereof, it is necessary that his body be medically examined, or that his 
blood be collected for being tested for determining the percentage of alcohol therein, 
such Prohibition Officer or Police Officer may produce such person before a registered 
medical practitioner (authorised by general or special order by the State Government 
in this behalf) for the purpose of such medical examination or collection of blood, and 
request such registered medical practitioner to furnish a certificate on his finding whether 
such person has consumed. any intoxicant, and to forward the blood collected by him 
for test to the Chemical Examiner or Assistant.Chemical Examiner to Government, or 
to such other Officer as the State Government may appoint in this behalf. 

(2) The registered medical practitioner before whom such person has been produced 
shall examine such person and collect and forward in the manner prescribed the blood 
of such ‘person, and furnish to the Officer by whom such person has been produced, a 
certificate in the prescribed form containing the result of his examination. The Chemical 
Examiner or Assistant Chemical Examiner to Government, or other Officer appointed 
under sub-section (1), shall certify the result of the test of the blood forwarded to 
him, stating therein, in the prescribed form, the percentage of alcohol, and such other 
particulars as may be necessary or relevant. 

(3) If any person offers resistance to his production before a registered medical 
practitioner under sub-section (1) or on his production before such practitioner to the 
examination of his body or to the collection of his blood, it shall be lawful to use all 
means reasonably necessary to:secure the production of such person or the examination 
of his body or the collection of blood necessary for the test. 

(4) ... 

(5) Resistance to production before a registered medical practitioner as aforesaid, 
or to the examination of the body under this section, or to the collection of blood as 
aforesaid, shall be deemed t to be an offence under section 186 of the Indian Penal Code. 


(6) . 

(7) . 

(8) . 
The an Act also Arosi in s. 2 of the Prohibition Act cl. (38) 
defining a ‘‘registered medical practitioner’. This expression means any 


person who is entitled to practise any system of medicine in the State and 
includes a dentist and even a veterinary practitioner. 

This was followed by Rules made by. the,State Government under s. 148 of 
the Act, called the Bombay Prohibition (Medical Examination and Blood 
Test) Rules, 1959. The Rules and the form of certificate appended thereto 
make it clear that, while the medical practitioner has to examine every person 
brought to him, he may not collect and forward the blood of the person if he 
does not deem it necessary. The medical practitioner is to note down in the 
certificate the age and weight of the person and also whether his breath was 
or was not smelling of alcohol, whether his speech was or was not incoherent, 
whether his gait was steady or unsteady, and whether his pupils were normal 
or dilated. The. Rules also provide that, when blood is collected, not less than 
5 ec. of veinous blood is to be taken by inserting a sterilised syringe into the 
skin surface, which is cleaned with sterilised water but without the use 


of alcohol. 
2 (1957) 59 Bom. L.R. 786. 
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:ı In examining the constitutional validity of s. 129A, we have rigidly exclud- 
ed from consideration all arguments with regard to the propriety or otherwise 
of the very considerable limitations on personal liberty which have been im- 
posed by this section. It was urged before’ us that the provision allows a: 
person to be dragged for medical examination and to be manhandled for the 
forcible extraction of blood from his veins, and that too by a medical practi- 
tioner who might be only a veterinary doctor, and all this for the purpose of 
deciding whether circumstances existed under which a rebuttable presumption 
of having taken prohibited alcohol might not be raised against him. It is, 
however, not within our competence to decide whether, under the cir- 
cumstances, the extent of interference with personal liberty is reasonably Justi- 
fied by the object to be achieved. While the judiciary can be approached for 
aù- enquiry into the reasonableness of restrictions placed on the right ‘‘to 
acquire, hold and dispose of property’ guaranteed by art. 19(/)(f) of the 
Constitution, no equally: comprehensive right to.the judicial examination of the 
reasonableness -of restrictions imposed on personal liberty has been granted 
by the Constitution. Certain specific aspects of personal liberty have beer 
included in art. 19, suchas the right to freedom of speech and expression, the 
right to assemble peaceably: and without arms, the right to form associations 
or unions, ete., and the reasonableness of any restrictions placed on these spe- 
cific ‘rights has been made justiciable. The general right to personal liberty, 
apart from specific aspects thereof, is covered by’ art. 21, which says that ‘‘no ' 
person shall be deprived of his life or personal liberty except according to pro- 
cedure established by law. Where personal liberty is restricted by a parti- 
cular law, and the law does not relate to topics mentioned in art. 19, the exa- 
mination of its reasonableness is an exclusively legislative function. Our Con- 
stitution does not contain a provision corresponding to the due process clause 
of the Fifth and Fourteenth Amendments of the American Constitution. It 
follows that art. 20(3) is the only constitutional provision with, reference to 
which the validity of s. 129A of the Prohibition Act can be examined. 

It is necessary further to observe that the principle of protection against 
testimonial compulsion embodied in art. 20(3) is -a principle of some- 
what limited utility and that it would not be proper to allow its ambit to be 
enlarged by judicial interpretation. In M. P. Sharma v. Satish Chandra, 
District Magistrate, Delhi, the Supreme Court, after observing that there has 
been considerable. debate as to the utility of the ‘principle and that 
serious doubts were held in some quarters that this principle has a tendency 
to defeat justice, observed (p. 1086): i 


“In view of the above background, there is no inherent reason to construe the ambit 
of this fundamental right as comprising a very wide range. Nor would it be legitimate 
to confine it to the ‘barely literal meaning of the words used, since it is a recognised 
. doctrine that when appropriate a constitutional provision has to be liberally construed, 
so as to advance the intendment thereof and to prevent its circumvention.” 

Tt is thus clear that, while the principle must be so construed as to be made effec- 
tive within its ambit, it should not be extended’ to cover a wider field than 
what it has come to occupy. — , 

- Before considering the question’ whether s. 129A of the Prohibition Act 
violates art. 20(3) of the Constitution, it is necessary to examine an argument 
advanced by the learned Advocate General which, if accepted, might make 
it unnecessary to give any finding on the constitutional question submitted to 
us in the two Criminal References. The learned Advocate General urged that 
art. 20(3) merely provides that no compulsion shall be exercised against an 
accused person to furnish evidence against himself, but the ‘article does not 
say, and the principle thereof does not require, that the evidence obtained by 
the exercise of testimonial compulsion shall not be admitted against the accus- 
ed. In the two criminal references before us, the prosecution wishes to rely 
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on the andene relating to the percentage of alcohol found:in the blood of the 
two accused, and according to the argument.of the learned, Advocate General, 
this evidence can be led irrespective of whether the, accused were subjected to 
testimonial compulsion, as alleged by them. In support of this argument, the 
learned Advocate .General relied on the majority decision of the United States 
Supreme Court ‘in Wolf v. Colorado.4 In that case, the majority view was 
that, in a prosecution in a State Court for a State erime, the Four- 
teenth Amendment does not forbid the admission of evidence obtained by an 
unreasonable search and seizure. The relevant.'part of the Fourteenth 
Amendment provides that.no State shall ‘‘deprive any person of...property, 
without due process of law’’; and the view of the majority of the Supreme 
Court was that certain evidence obtained by a wrongful search and seizure 
was competent evidence, despite the fact that it was obtained in contravention 
of the due process clause contained in the Fourteenth Amendment. In our 
view, this decision offers no assistance in considering the admissibility of evi- 
dence obtained in contravention -of the guarantee of protection against self- 
incrimination, which is contained in a part of the Fifth Amendment of 
the American Constitution. 

The learned Advocate General | alsó rélied on the majority decision of the 
United States Supreme Court in Knapp v. Schweitzer.© In that case, the peti- 
tioner in the course of a State trial had refused to answer certain questions 
despite a State law by.which he was granted immunity from any penalty or 
forfeiture arising from self-incriminatory statements made by him, his ground 
for refusal to answer being that he. might thereby expose himself to prosecu- 
tion for a Federal offence. He was committed for contempt of Court by a 
State Judge; and the order, was challenged by him before the Federal Supreme 
Court on a writ of certiorari. It was observed by the majority that the clause 
against testimonial compulsion contained in the Fifth Amendment (which 
only applied to Federal trials and not to State trials} did not confer immunity 
from Federal prosecution to one compelled to give incriminatory testimony 
under the provisions of a State immunity: statute. This decision also does not 
support the contention of the learned Advocate General. The decision appears, 
on the contrary, to imply that evidence procured by the exercise of testimo- 
nial compulsion in the course of a Federal trial for a breach of a Federal law, 
would not be admissible by virtue of the protection against self-inerimination 
given by the Fifth Amendment. The majority decision is referable to the 


. rigid demarcation of jurisdictions which obtains in the U.S.A. between State 


Courts dealing with State laws and Federal Courts dealing with Federal laws, 
and has little relevance to the determination of the scope of protection against 
self-incrimination. 

_In our view, the rule that an accused person shall not be compelled ““to be 
a witness against himself’’ is primarily a rule of evidence, both in form and 
in. content, and it must follow that a breach of the rule renders the evidence 
incompetent. At its inception, the rule operated at the stage of Court trials, 
and was invoked to prevent the accused from being compelled to testify against 
himself. By a later development, the rule was extended to the pre-trial 
stage of investigation into offences. It is this feature of the protection against 
self-inerimination——namely, that it is primarily a rule of evidence—that dis- 
tinguishes it from protection from unreasonable searches and seizures granted 
by the Fourth Amendment of the American Constitution, and from the ‘due 
process clause contained in the Fifth and the Fourteenth Amendments. The 
protection against compulsory self-incrimination would be largely illusory, 
were we to hold that although compulsion is banned by the Constitution, com- 
pelled testimony may nevertheless be used against the accused. It is, more- 
over, implicit in the decision of the Supreme Court in Sharma’s ease that evi- 
dence obtained’ by the use of testimonial compulsion is incompetent. In that 


4 (1949) 338 U.S. 25, 98 Law. ed. 1782. ` 5 (1958) 857 U.S. 871, 2 Law. ed. 2d 1398. 
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case, certain documents were seized from the petitioners in execution of search 
warrants issued by a Magistrate under s. 96 of the Criminal Procedure Code, 
and the petitioners had prayed in their applications before the Supreme Court 
that, as the seizure of the documents amounted to the exercise of testimonial 
compulsion, the documents should be returned to them. If the evidence fur- 
nished by the documents was competent evidence despite the alleged testimo- 
nial compulsion, and if the prayer for the return of documents did not follow 
from the plea that their seizure was contrary to art. 20(3), it was obviously 
unnecessary for the Supreme Court even to consider the question whether the 
search warrants issued bythe Magistrate contravened the protection against 
self-incrimination granted by art. 20(3). We must, therefore, hold that evi- 
dence obtained by the exercise of testimonal compulsion contrary to art. 20(3) 
of the Constitution is incompetent and inadmissible. 

Turning to the question referred to us, art. 20(3) provides that ‘‘no person 
accused of any offence shall be compelled to be a witness against himself”. In 
considering whether s. 129A of the Prohibition Act offends against this article, 
two questions are involved: (1) whether s. 129A applies to persons accused of 
any offence, and (2) whether that section compels them to be witnesses against 
themselves. On the first of these questions, assistance can be derived from 
certain observations of the Supreme Court in Sharma’s case. Their Lordships 
stated that the protection afforded to an accused person ‘‘is not merely in res- 
pect of testimonial compulsion in the Court-room, but may well extend to com- 
pelled testimony previously obtained from him”. They observed that the pro- 
tection is available ‘‘to a person against whom a formal accusation relating to 
the commission of an offence has been levelled which in the normal course may 
result in prosecution.’ In that case, a First Information Report had been lodg- 
ed against the petitioners before search warrants were ordered to be issued by 
the Magistrate, and their Lordships held, under the cireumstances, that the peti- 
tioners were persons ‘‘accused of an offence’’ within the meaning of art. 20(3). 
In a subsequent case, Mohd. Dastagir v. State of Madras,© the Supreme Court 
stated that the aforesaid observations in Sharma’s case were unnecessary for 
the decision of that case, but the observations themselves were not dissented 
from. Apart from the fact that even obtier observations of the Supreme Court 
are generally binding upon us, we accept, with great respect, the view that the 
protection against testimonial compulsion is not confined to the Court-room, but 
is available during the course of investigation into a specific offence which has 
been formally alleged against the aceused. Now, sub-s. (J) of s. 129A of the 
Prohibition Act makes it clear that the question of producing a pérson before 
a registered medical practitioner arises ‘‘in the investigation of any offence 
under this Act’’. Section 117 says that, save as otherwise expressly provided 
in the Act, all investigations are to be made in accordance with the provisions 
of the Code of Criminal Procedure; and s. 118 provides that offences under the 
Act are to be dealt with as cognisable offences. Under the Criminal Procedure 
Code, the First Information relating to the commission of a cognisable offence 
is recorded under s. 154, and investigation into the alleged offence is in the 
normal course undertaken thereafter In accordance with the procedure laid 
down ins. 156. We, therefore, hold that s. 129A of the Prohibition Act is in- 
tended to apply, and.does apply, to persons ‘‘accused of an offence”. 

The next question then is whether the provisions of s. 129A compel such per- 
sons to be witnesses against themselves. The question is really two-fold: 
(i) what is meant by the phrase ‘‘to be a witness’’, and (ii) what type of com- 
pulsion is envisaged and sought to be prevented by art. 20(3). On the first 
part of the question, the Supreme Court observed in Sharma’s case (p. 1087): 

“,.. To be a witness’ is nothing more than ‘to furnish evidence’, and such evidence 
can be furnished through the lips or by production of a thing or of a document or in 
other modes...”. 


6 [1960] A.LR. S.C. 756. 
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E N this test to the Dro oia of S.. 129A, it must follow that the blood 
of an accused person, which might provide evidence of the amount of alcohol 
consumed by him, as well as the other information gathered by a medical prac- 
titioner, such as the size of his pupils and: the manner of his speech and gait, 
would amount to evidence, so that its compelled production must come within 
the mischief of art. 20(3). On the second part of the question, in regard to 
the type of compulsion that is banned by art. 20(3), the Supreme Court 
ne (p. 1088) : 

..Indeed, every positive volitional act which furnishes evidence is testimony, and 

testimonial compulsion connotes coercion which ‘procures the positive volitional eviden- 
tiary acts of the person, as opposed to the negative attitude of silence or submission on 
his part...”. : 
Obviously, the adjective ‘‘volitional”’ has been advisedly used, and not the ad- 
jective ‘‘voluntary’’, for although an act brought about by coercion cannot be 
voluntary, it may nevertheless be volitional. According to this test, compulsion 
which requires an accused person to do any volitional act for furnishing evi- 
dence against himself amounts to testimonial compulsion, not the compulsion 
which requires an accused person to submit to evidence being collected from 
him or obtained from his possession. It was by applying this test that the 
Supreme Court held in Sharma’s case that no testimonial compulsion was exer- 
eised on the petitioners merely because they were required to submit to docu- 
ments being seized from their possession. Their Lordships rejected the argu- 
ment that compulsory seizure of documents should be dealt with on the same 
footing as a compulsory process calling upon the accused to produce them, and 
OpEErYeS (p. 1096) : ; 


...Indeed a little consideration will show that the two are essentially different 

aiteis for the purpose relevant to the present discussion. A notice to produce is 
addressed to the party concerned and his production in compliance therewith constitutes 
a testimonial act by him within the meaning of article 20(3) as above explained. But 
search warrant is addressed to an officer of the Government, generally a police officer. 
Neither the search nor the seizure are acts of occupier of the searched premises. They 
are acts of another to which he is obliged to submit and are, therefore, not his testi- 
monial acts in any sense....”. 
Accordingly, the constitutional validity of s. 129A depends upon whether the 
eompulsion warranted by that section requires an accused person to do voli- 
tional acts to produce evidence against himself, or whether the compulsion mere- 
ly requires him to submit to evidence being collected from him: 

In view of the clear statement of law found in Sharma’s case, it is not neces- 
sary to make more than a passing reference to the various High Court decisions 
which were cited before us. In R. Pillai v. P. Nadar,’ a single Judge of the 
- Madras High Court held that a direction given by a Court asking the accused 
to give his thumb impression amounts to asking him to furnish evidence con- 
trary to art. 20(3) | of the Constitution, and that such a direction is invalid. In 
Phambianna In re;® a Division Bench of the Madras High Court held, with refe- 
rence to an offence under ‘the Madras Prohibition Act, that the accused, who 
had submitted without protest to medical examination, could not object to the 
medical evidence being produced against him. The learned J udges observed 
that, while the accused cannot be compelled to produce ‘any evidence against 
himself, such evidence can be taken or seized provided of course such taking 
or seizure is allowed by some law. For the same reason, a Division Bench of 
the Calcutta High Court, in Farid Ahmed v. The State, ‘held that an order of 
a Magistrate permitting the investigating officer to take specimen writings and 
signatures of the accused is violative of the fundamental right guaranteed in 
art. 20(3) ofthe Constitution. One of the learned Judges who decided the case 
observed that a thumb impression might be taken by forcibly catching hold of 


7 [1956] A.I.R. Mad. 632. 9 [1960] A.I.R. Cal. 82.’ 
8 [1957] Mad. 66. 
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the thumb of the accused, but that volitional compulsion is necessarily involved 

in requiring a man to write according to dictation or otherwise. 

The learned Advocate General, however, urged that the whole passage in the 
judgment of the Supreme Court in Sharma’s:case dealing with the scope of 
the protection against testimonial compulsion was declared to be obiter by the 
Supreme Court itself in Mohd: Dastagir v. State of Madras;'° and that the 
real scope of the doctrine is much narrower. According to him, the protection 
cannot be invoked where an accused is required, even by a volitional act, to 
produce an object (such as his blood), the condition of which he is not in a 
position to alter. The learned Advocate General argued that the real 
objection to compelled testimony is that the accused, in an effort to save 
himself, may produce false evidence, and that the objection does not arise 
in eases where the accused cannot possibly falsify the evidence which he is 
required to produce. In our view, the Supreme Court in Mohd. Dastagir’s case 
observed that only that part of the judgment in Sharma’s case which dealt with 
the meaning of the expression ‘‘accused of an offence’’ was unnecessary for decid- 
ing that case, and not the other parts of the judgment which explained what 
is meant by being ‘‘compelled to be witness against himself’’. However, the 
learned Advocate General urged that, for the sake of completeness, we should 
hear him on the supposition, even if we held the supposition to be ill-founded, 
that no final tests regarding the scope of testimonial compulsion were laid down 
by the Supreme Court in Sharma’s case, and we have heard him accordingly. In 
support of his argument, the learned Advocate General placed considerable 
reliance on certain observations made by a single Judge of the Punjab High 
Court in Pakhar Singh v. The State.’' In that case, the learned Judge held 
that the taking of thumb, finger and palm impressions of the accused in the 
course of a trial and under an order made by the presiding Magistrate was not 
in contravention of art. 20(3) of the Constitution. It will be noticed that this 
decision is in consonance with the tests laid down by the Supreme Court in 
Sharma’s ease. However, in explaining the principle of the constitutional 
guarantee against compulsory self-incrimination, the learned Judge observed 
(p. 298): 

“Force or threat of force may endanger the truth by distorting it, where it is 
applied for bringing pressure in matters of vocal or written words. As a result of 
compulsion, the testimony of a witness can be made to deviate from truth, but by such 
a process the scars or lines‘on his body or his physiognomy cannot undergo any change. 

The constitutional immunity is not violated by compelling a witness to stand up 
and show his face for the purpose of identification. He can be ordered to disclose a 
tell-tale scar, for purposes of his identification. Similarly, the fingerprints, foot prints, 
palm prints, photographs of the accused, for purposes of comparison with those found at 
the scene of the crime, do not lose their probative character, whether they have been 
obtained involuntarily or voluntarily.” 

These observations, in so far'as they justify the exercise of compulsion in res- 
pect of volitional acts, go counter to the observations of the Supreme Court in 
Sharma’s case. In order to show that the protection against compulsory self- 
incrimination is really based on the principle that the accused should not he 
tempted to give false testimony, the learned Advocate General took us through 
the history of that doctrine as expounded in several American decisions such 
as Brown v. Walker;'® Twining v. New Jersey, and United States of 
America v. White.’* Having gone through the relevant passages in these 
Judgments, as well as the account of the history of the doctrine as given in 
Phipson on Evidence (9th ed.), pp. 218-215, we are satisfied that the principle 
of protection against self-inerimination arose from a sense of fairness which re- 
volted against the oppressive and inquisitorial methods which were formerly 
10 [1960] A.LR. S.C. 756. 18 (1908) 211 U.S. 78, 53 Law. ed. 97. 


11 [1958] A.LR. Punj. 294. 14 (1944) 822 U.S. 694, 88 Law. ed. 1542. 
12 (1896) 161 U.S. 591, 40 Law. ed. 819. 
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adopted in requiring the accused to confess to his crimes, and not from a desire 
to safeguard truth from the possibility of false.testimony. 

Regarding the various American decisions to which our ‘attention was invited, 
both by the learned Advocate General and by Mr. R. B. Kotwal in reply, we 
must observe that we have failed to find any sure guidance therein for assessing 
the true scope of the principle of protection against self-incrimination. The 
principle is embodied in one of the clauses of the Fifth Amendment of the 
American Constitution. But the Fifth Amendment applies only to federal 
laws and proceedings, and has no application to the laws and proceedings of 
the federating States. Most of these States have also incorporated a similar 
principle in their respective constitutions, but there is a bewildering variety 
of judicial opinion in the application of this principle in the different States. 
The differences of opinion will be found summarised in.‘‘ American Jurispru- 
dence’’, Vol. 58, pp. 58-62. No. decision of the- United States Supreme Court 
was brought to our notice in whieh any process similar to the compulsory ex- 
traction of blood was tested directly on the principle of protection against 
self-incrimination embodied in.the Fifth Amendment. Mr. Kotwal relied on 
the decision of the United States Supreme Court in. Rochin v. California.’® In 
that case, two capsules containing morphine had been swallowed by the accused, 
and were extracted by forcing: an emetic ‘solution through a tube into his 
stomach against his will. The Court as a whole held that the conviction ob- 
tamed by these methods was bad, but the majority based their decision on the 
ground that the conviction violated the due process clause of the Fourteenth 
Amendment, while the minority relied on the ‘‘more permanent protection of 
individual liberty’’ contained in the clause against compulsory self-incrimination 
in the Fifth Amendment, which, according to the minority, applied indirectly 
even to a trial for'an offence under a State law. As against this case, the 
Jearned Advocate General drew our attention to the subsequent decision of the 
United States Supreme Court in Breithaupt v. Abram:1® In that case, the 
accused had been convicted in:a State trial of involuntary manslaughter arising 
from a motor accident caused by the accused by driving under the influence 
of drink. While the accused was in an unconscious condition after the acci- 
dent, a sample of blood was taken from his veins, and evidence of the percent- 
age of alcohol in the blood was introduced at the trial and was the basis of the 
conviction. On a writ of certiorari, the majority of the Supreme Court upheld 
the conviction on the ground that the extraction’ of blood from'the body of 
the accused, when he was in an unconscious condition, did not violate the due 
process clause .m the Fourteenth Amendment. In doing so, the majo- 
rity specifically negatived the argument urged on behalf of the accused 
that the principles contained in the Fifth Amendment applied to his 
ease. It appears, moreover, from a certain observation in the majority 
judgment, and more clearly from the minority judgments, that the fact of the 
accused having been unconscious when blood was extracted from his body was 
one of the reasons why the majority came to the conclusion that the procedure 
did not violate the due process clause in the Fourteenth Amendment. What- 
ever that may be, this decision, like the earlier one, has no relevance to the 
scope of the clause against compulsory self-incrimination contained in the 
Fifth Amendment. aan 

Having heard the learned Advocate General on’ the supposition, which we 
do not find to be correct, that the Supreme Court did not lay down any final 
tests in Sharma’s case in regard to the scope of the protection against compul- 
sory self-incrimination, we are of the view that those tests should nevertheless 
be accepted and applied in deciding whether the right guaranteed by art. 20(3) 
of the Constitution is violated in any particular case: . 

The decisive question, therefore, is whether the compulsion exercised under 
the provisions of s. 129A of the Prohibition Act requires the accused to co- 


15 (1952) $42 U.S. 165, 96 Law. ed. 183. 16 (1957) 852 U.S. 482, 1 Law. ed. 2nd 448. 
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operate actively in the process which results in his medical examination and 
in the collection of his blood, or whether it merely requires him to submit 
passively to that process. It will be noticed that sub-s. (/) of s. 129A merely 
says that under certain circumstances a Prohibition Officer or a Police Officer 
‘‘may produce such person”? before a registered medical practitioner, and that 
sub-s. (2) casts.on the latter the duty to examine such person and to collect 
and forward his blood in the prescribed manner. Then sub-s. (3) provides 
that, if any person offers resistance to his production before a registered medical 
practitioner or to the examination of his body or to the collection of his blood, 
‘it shall be lawful to use all means reasonably necessary’’ to secure the produc- 
tion of such person or the examination of his body or the collection of his 
blood. Mr. Kotwal has strongly urged that the word ‘‘resistance’’ occurring 
in sub-s. (3) must be held to include both passive non-cooperation as well as 
active obstruction. According to Mr. Kotwal, even if the accused merely in- 
sists on his constitutional right of not being required to cooperate with this 
procedure—if, for instance, he refuses to walk to the place of the medical 
practitioner or, on being taken there, he refuses to lie on a table or to extend 
his hand for the purpose of facilitating the extraction of his blood—forece would 
have to be used against him, and the only provision in s. 129A which sanctions 
the employment of force is sub-s. (3), which comes into operation where any 
person ‘‘offers resistance’’. There being no other provision in the section which 
warrants the use of force against a passive non-cooperator as distinguished 
from an active resister, it must follow, according to Mr. Kotwal, that the 
‘“registance’’ contemplated by sub-s. (3) includes both passive non-cooperation 
and active obstruction. The word ‘‘resistance’’ is also used in the penal pro- 
vision of sub-s. (5), so that sub-s. (5) penalises, according to Mr. Kotwal’s 
argument, not only a person who illegally offers obstruction, but also a person 
who exercises his constitutional right of passive non-cooperation. So inter. 
preted, sub-s. (5), in so far as it seeks to penalise a person who refuses to 
furnish evidence likely to incriminate him, is clearly violative of art. 20(3) of 
the Constitution. 

The learned Advocate General, in reply, urged that we must try to interpret 
the provisions of s. 129A, as far as that is possible, on the presumption that 
these provisions are in conformity with the Constitution. The Legislature must 
be presumed to have known its own limitations and to have intended to enact 
only such laws as are within its competence. This principle was adopted by 
the Federal Court while examining the constitutional validity of the Hindu 
Women’s Rights to Property Act, 1937, in In re Hindu Women’s Rights to 
Property Act.17 The Supreme Court approved of that principle and acted 
upon it in The State of Bombay v. R. M. D. Chamarbaugwala'’® and in R. M. 
D. Chamarbaugwalla v. The Union of India.19 The learned Advocate General 
urged that, acting on this presumption, we should interpret the word ‘‘resist- 
ance’’ occurring in sub-ss. (3) and (5) of s. 129A as meaning active resistance 
as distinguished from passive non-cooperation. This can be done if we can 
find that sub-ss. (7) and (2) of s. 129A enable such force to be used as might 
be required to produce a passively non-cooperative person before a medical 
practitioner and to have him examined and his blood collected by the medical 
practitioner. It is not difficult to assume, as far as sub-s.-.(J) is concerned, 
that the right which is given to a Prohibition Officer or a Police Officer to 
produce a person before a medical practitioner carries with it the right to use 
such force as may be required to overcome the passive non-cooperation of such 
a person. It is, however, difficult to assume, in the case of sub-s. (2), that the 
duty which is east on a registered medical practitioner of examining the person 
and of collecting his blood carries with it the authority to use such force as 
might be required for these purposes. A registered medical practitioner may 


17 [1941] F.C.R. 12. ' 19 [1957] S.C.R. 980. 
18 [1957] S.C.R. 874. 
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not even be a Government servant, and it is not easy to suppose that the Legis- 


_ lature, by mere implication,. , conferred . upon him the duty as well as 


~ 


the’ authority ‘to use» such force as might‘ be required, for instance, to 
put a person on a ‘table and. to have his hand extended’ and properly secured 
for the purpose of blood extraction. Our attention, however, was invited to 
s. 183 of the Act, which says that every officer of the Government shall be 
legally bound to assist any Police Officer or other person authorised in this 
behalf in carrying out the provisions of the Act. A Prohibition Officer or a 
Police Officer, who produces an accused person before a medical practitioner, 
would normally be present’ when the person is medically examined and his 
blood collected, and the officer is legally bound under s. 133 to assist the medical 
practitioner in carrying out the latter’s duties under sub-s. (2) of s. 129A. If 
sub-ss. (J) and (2) are so construed, it is not necessary to interpret the word 
‘‘registance’’ occurring in sub-ss. (3) and (5) as inclusive of passive non-co- 
operation, so that the penal provision of sub-s. (5) would remain restricted to 
only those who offer active resistance to their production before a medical 
practitioner and to- the examination of their bodies and the collection of their 
blood. 

If we were: to.interpret the provisions of s. 129A without recourse to the 
presumption in favour of its constitutional validity, we would, on the whole, 


' be inclined to agree with Mr. Kotwal that the word “<resistance’’ was intended 


to include both passive noh-cooperation as well as active resistance. Sub- 
section (3), by providing that ‘‘it shall be lawful to use’’ the necessary force 
if any person offers ‘‘resistance”’ indicates that the word ‘‘resistance’’ has 
been used in the more comprehensive sense. However, it is certainly possible 
to interpret the word in the more restricted sense, and on the presumption 
that the Legislature knew its limitations, we must hold that the word was 
intended to apply to only active resistance and not to passive non-cooperation. 
No constitutional invalidity, therefore, attaches to any part of s. 129A. 

On this finding it is not quite necessary, but is advisable, to refer to the further 
argument of the learned’-Advocate General that sub-s. (5 ) is clearly severable 
from the other parts of s. 129A, and that, even if sub-s. (5) were held to be 
void, the rest of s. 129A would stand unaffected. The various rules regarding 
severability of valid and invalid parts of a statute have been laid down by the 
Supreme Court in R. M. D. Chamarbaugwalla v. The Union of India. One 
of the tésts to bé applied is ‘‘Whether the Legislature would have enacted the 
valid part if it had known that the rest of the statute was invalid”. If we 
were to hold that sub-s. (5) of s. 129A is invalid because it seeks to penalise 
both passive non-cooperation as well as active resistance to the process result- 
ing in the collection of incriminating evidence, we would have found no diff- 
eulty in further holding that the Legislature would have enacted the remaining 
parts of s. 129A, had it known that sub-s. (5) was invalid. In that case, a 
person who offered active resistance to the collection of evidence ‘under sub- 
ss. (J) and (2) of s. 129A. could have been punished under s. 186 of the Indian 
Penal Code, if the person to whom he offered active resistance was a public 
servant. It also appears to us, that none of the other tests of. severability laid 
down by the Supreme Court in the aforesaid decision would be violated by 
treating sub-s. (5) as severable from the other parts of s: 129A. 

We, accordingly, hold that s. 129A of the Bombay Prohibition Act does not 
violate the protection against compulsory self-incrimination guaranteed 


by art. 20(3) of the Constitution, and is valid. 


That disposes of the two eriminal references. Regarding the criminal appli- 
cation under art. 228 filed by Mr. Shrikhande’s client, the learned Advocate 
General has fairly told us that, according to the evidence of the prosecution, ` 
the petitioner offered resistance to the collection of blood as well as urine, that 
the forcible collection of urine was not authorised by the provisions of s. 129A, 
and that it would not be possible for the prosecution to -say that the resistance 
offered by the petitioner í is attributable only to i made to collect his blood 


+ 
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‘and not to the attempts made to collect his urine. Under the circumstances, the 
learned Advocate General agreed with us that the petitioner must be acquitted | 
of the alleged offence under s. 129A(5) of the Bombay Prohibition Act, read 
with s. 186 of the Indian Penal Code. Accordingly, we acquit the petitioner in 
Criminal Application No. 1034 of 1960. bes 

Order accordingly. ° 


FULL BENCH. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Tambe and 
Mr. Justice Patwardhan, 


ANJANABAI YESHWANTRAO v. YESHWANTRAO DAULATRAO 
DUDHE.* 


Criminal Procedure Code (Act V of 1898), Sec. 417(3) & (4)—Indian Limitation Act 
(IX of 1908), Secs. 5, 29(2)—Delay in making application for grant of special leave to 
appeal from order of acquittal—Whether such delay can be condoned under s. 5 of 
Indian Limitation Act—What is “special law” within s. 29(2) of Act—Meaning of words 
“for the purpose of determining any period of limitation prescribed” in s. 29(2). 


Delay in making an application under s. 417 (3) of the Criminal Procedure Code, 
1898, cannot be condoned by having recourse to s. 5 of the Indian Limitation Act, 1908. 

The expression “special law” in s. 29(2) of the Indian Limitation Act, 1908, means 
a provision of law, which is not applicable generally, but which applies to a parti- 
cular or specified subject or class of subjects. Section 417(4) of the Criminal Pro- 
cedure Code, 1898, is, therefore, a special law within the meaning of s. 29(2) of the 
Indian Limitation Act. 

The fact that the first schedule to the Indian Limitation Act, 1908, does not pres- 
cribe any period of limitation for an application for special leave to appeal from 
an order of acquittal and s. 417(4) of the Criminal Procedure Code, 1898, prescribes 
a period of limitation for such an application, makes the period prescribed by 
s. 417(4) of the Code, which is a special law, different from that laid down in the 
first schedule to the Indian Limitation Act within the meaning of s. 29(2) of the Act. 

The words “for the purpose of determining any period of limitation prescribed” in 
s. 29(2) of the Indian Limitation Act, 1908, mean for the purpose of deciding whether 
any proceeding is instituted in time or can be treated as having been instituted in time. 

State v, C. N. Raman’ and Canara Bank, Ltd. v. Warden Ins. Co.’ approved. 

Venkata v. Duvvuru, In re Adeshamma' and Cowmbatore Municipality v. -Nara~ 
yanan, dissented from. 

In re V. Chettiar,’ Moti Lal v. Thandiram,’? Mohd. Ibrahim v. Gopi Lal’ and Muni- 
cipal Board v. Bhagwan Das,’ referred to. 


Onr Anjanabai (complainant) lodged a complaint against her husband 
Yeshwantrao Dudhe (accused) in the Court of Magistrate, Third Class, Morshi, 
under s. 323 of the Indian Penal Code for having voluntarily caused hurt to 
her. By his Judgment dated April 28, 1858, the Magistrate held that the accused 
was not guilty of an offence under s. 323 of the Code and acquitted him. On 
August 20, 1958, the complainant made an application to the High Court Bench 
at Nagpur under sub-s. (3) of s. 417 of the Criminal Procedure Code, for the 
grant of special leave to appeal from the order of acquittal. Leave was granted 
on January 12, 1959. The appeal then came up for hearing before the High 
Court. A preliminary objection was raised on behalf of the accused that the 


*Decided, February 17, 1960. Criminal 8 [1957] A.LR. A. P. 406. 
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appeal was not tenable as the application for the grant of leave was filed 
after the expiry of sixty says from the date of the order of acquittal. It was 
urged on behalf of the complainant that she was entitled to have the delay 
condoned under s. 5 of the Limitation Act. 

Tambe and Raju JJ. who heard the preliminary objection, referred the 
matter to a larger-bench as the question involved was of considerable import- 
ance and frequent recurrence and there was a conflict of authorities on the 
question. Tambe J. who delivered the referring judgment on August 13, 1959, 
observed as follows :— 

TAMBE J. The question that first arises for consideration is whether s. 5 of 
the Limitation Act can be called in aid on a good cause being made out by an 
appellant when his application under sub-s. (3) of s. 417 is made after the 
expiry of sixty days from the date of the order of acquittal. It is the contention 
of the appellant that the provisions of s. 5 of the Limitation Act apply not 
only to the cases where the period of lmif@tion is prescribed by the First 
Schedule of the Limitation Act but also to cases where the period of limitation 
is prescribed by general law. Section 5 of the Limitation Act, therefore, has 
application to the instant case. On the other hand, it is contended on behalf 
of the respondent that the provisions of sub-s. (4) of s. 417 of the Criminal 
Procedure Code are mandatory and, therefore, there is no option to the Court 
but to dismiss the application for the grant of special leave to appeal from 
an order of acquittal when such an application is made after the expiry of 
sixty days from the date of the order of acquittal. 

In the alternative, it is contended that s. 417 is not a general law but is 
a special law and, therefore, the provisions of sub-s. 2(b) of s. 29 of the Limita- 
tion Act exclude the application of s. 5 of the Limitation Act to the application 
for the grant of special leave to appeal and, therefore, in the instant case s. 5 
of the Limitation Act cannot be called in aid. 

The question then that arises for consideration is: Do the provisions of sub- 
s. (4) of s. 417 of the Criminal Procedure Code create an absolute bar prohi- 
biting this Court from entertaining an application for the grant of special 
leave to appeal against an order of acquittal when such an application is made 
after the expiry of sixty days? Sub-section (4) of s. 417 of the Criminal Proce- 
dure Code reads: 

“No application under sub-section (3) for the grant of special leave to appeal from 
an order of acquittal shall be entertained by the High Court after the expiry of sixty 
days from the date of that order or acquittal.” 

A Division Bench of the Allahabad High Court in Mohd. Ibrahim v. Gopi Lal’! 
has taken a view that it is an absolute bar. The language used in s. 48 of 
the Civil Procedure Code is also prohibitive in form. It reads: 


“...no order for the execution of the same decree shall be made upon any fresh 
application presented after the expiration of 12 years...” 

A question arose before the Madras High Court as to whether the provisions 
of s. 15(/) of the Limitation Act could be called in aid in computing the period 
of limitation for an application for execution of a decree, or s. 48 of the Civil 
Procedure Code creates an absolute bar subject only to the exception contained 
in that same section. One of the contentions raised was that, it creates an absolute 
bar. The decision of the question involved consideration of the question 
‘Whether the period of 12 years mentioned in section 48 of the Civil Procedure 
Code was the period of limitation?’’ It was considered by a Full Bench of 
the Madras High Court in Kandaswami v. Kannappa* and the view taken was 
that the period of 12 years mentioned in s. 48 of the Civil Procedure Code was 
only a period of limitation and not an absolute bar. Similar result would 
also follow from the following observations of Broomfield J. in Rango Rama- 
charya v. Gopal Narayan® (p. 93): 


1 $1958] A.LR. All. 691. 8 [1939] Bom. 87, s.c. 40 Bom. L.R. 1278, 
2 [1952] Mad. 421, F.B. at p. 1284, a 


© 
100 THE BOMBAY LAW REMPORTER, [VOL., LXI. 


«_..I must confess that I cannot see that there is much difference between an enact- 
ment which forbids execution upon a decree more than twelve years old and one pre- 
scribing a maximum period of limitation of twelve years.” os 
If that be so then on the same reasoning it can be said that sub-s. (4) of s. 417 
of the Criminal Procedure Code does not create an absolute bar but only 
prescribes a period of limitation. It may be mentioned that though this ques- 
tion has not been specifically considered, Andhra and Madras High Courts 
have held that s. 5 of the Limitation Act can be called in aid when an applica- 
tion under s. 417(3) for the grant of special leave to’appeal is made after the 
expiry of sixty days. To these decisions we will advert when considering the 
second question. 

On the footing that sub-s. (4) of s. 417 of the Criminal Procedure Code pres: 
eribes only a period of limitation and does not create an absolute bar, the 
next question that arises is, Can the provisions of sub-s. (4) of s. 417 be termed 
as general law? If so, has s. 5¢of the Limitation Act any application to it, 
the period of limitation not having been prescribed by the First Schedule of 
the Limitation Act? In the aforesaid Full Bench decision of the Madras High 
Court the question as to whether s. 48 of the Civil Procedure Code can be 
deemed to be a general law or local law within the meaning of s. 29 of the 
Limitation Act or can be deemed to be a general law was also considered. The 
learned Chief Justice observed (pp. 441-442) :— 


“ ..This depends upon the question whether the Civil Procedure Code can be 
deemed to be a special or local law within the meaning of section 29 of the Limitation 
Act. It is certainly not a local law, but is it a special law? We have seen how the 
learned Judges of the Nagpur High Court in Sitaram v. Chunilalse! were inclined to 
hold that the Code could be treated as a special law in so far as it provides a period of 
limitation in section 48. I am unable to agree with this view. I think that the expres- 
sion ‘special law’ which has not been defined in the Limitation Act, was intended to 
cover only laws like the Rent Act of 1859, which was held by the Privy Council to be 
a complete Code in itself. In.the ordinary sense ‘special’ is used in antithesis to ‘general’. 
A special Act, as opposed to a general or public Act, means one that-is directed towards 
a special subject or special class of objects (see Garnett v. Bradley‘). It is a specious 
argument to say that the Code of Civil Procedure deals with a particular subject, namely, 
procedure. The special law contemplated is the law which gives rise to special causes 
of action and which itself provides for the method of enforcement of rights conferred 
by that Act or for redress of injuries suffered by. the application of the provisions of 
that Act. The Provincial Insolvency Act, for instance, would be a special law; likewise 
the Income~-tax Act. The Code of Civil Procedure is not such a special law. It is a 
general law relating to procedure”. i 
The aforesaid reasoning, with which we with respect agree, would, in our opi- 
nion, apply with equal force to the instant case, the Criminal Procedure Code 
being essentially a law relating to procedure. 

Then it is next to be considered whether when a period of limitation is pres- 
eribed in a general law and not by the First Schedule of the Limitation Act, 
the provisions of s. 5 of the Limitation Act can be called in aid. The view 
taken in Venkata v. Duvvuru®, In re P. Adeshamma™ and Coimbatore Munici- 
pality v. Nerayan® was that the Criminal Procedure Code is a general law 
relating to procedure and not a special law and that s. 5 of the Limitation Act 
applied to appeals, it equally applied to all applications for leave to appeal 
whether provided under Schedule 1 of the Limitation Act or not. There is 
no authority of this Court taking a contrary view. However, the observations 
made in Canara Bank Lid., Bombay: v. Warden Insurance Company Lid., 
Bombay? would run counter to the view taken in the aforesaid three decisions. 
The decision relates to the provisions of a special law, namely, s. 8(3) of the 


4 11944] Nag. 250. 8 [1958] A.I.R. Mad. 416. 
5 [1878] 3 A. C. 944, 950. a 9 [1952] Bom. 1088, s.c. 54 Bom. L.R. 
6 [1957] A.LR. Andhra 406. 661. 
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Bombay Land Requisition Act of 1948. During the course of the judgment, 
the learned Chief Justice observed at pages 1088-1089 :—- 


“The final argument advanced by Mr. Adarkar is that s. 5 applies to all appeals 
proprio vigore, and this argument is based upon the different language used by the 
Legislature in s. 3 and s. 5. Section 3 refers to ‘period of limitation prescribed therefor 
by the first schedule’; s. 5 merely refers to ‘the period of limitation prescribed therefor’; 
and the argument advanced before us is that whereas s. 3 refers to the period of limita- 
tion which is to be found in the first schedule, s. 5 applies to all laws which prescribe 
any period of limitation, and therefore according to Mr. Adarkar, without any refer- 
ence being made‘in any special or local law s. 5 must of its own strength apply because 
the Legislature has made s. 5 applicable to all cases where periods of limitation are 
prescribed. In the first place, this argument runs counter to the ordinary canon of 
construction which one must apply in construing a statute. When a statute speaks of 
a period of limitation prescribed, it can only mean prescribed by that statute itself. 
If the intention of the Legislature was to refer to the period of limitation prescribed 
by other laws, the Legislature would have expressly so mentioned. It is true that in 
s. 3 there is an express mention of the first schedule to the Limitation Act. But the mere 
fact that there is express mention in s. 5 does not and cannot lead to the conclusion that 
the Legislature intended the limitation prescribed to be prescribed by any law other 
than the Limitation Act itself. The other reason why this argument cannot be accepted 
is that when we turn to s. 4, it also speaks of ‘limitation prescribed’ and not ‘limitation 
prescribed by the first schedule’, and yet under s. 29, the Legislature had expressly to 
make s. 4 applicable when the period of limitation was prescribed by a special or local 
law. If Mr. Adarkar’s. contention were right, then s. 4 as much as s. 5 would apply 
proprio vigore and it was not necessary for the Legislature in s. 29 to state that s. 4 
would apply under certain circumstances. Therefore, in our opinon, unless the Legisla- 
ture expressly makes s. 5 applicable, s. 5 does not apply when no period of limitation 
for that appeal is prescribed in the Limitation Act and a special period is prescribed 
by a special law., The intention of the Legislature obviously was that an appellant 
must prefer the appeal within the period defined in the statute, and if he fails to do 
so, the Court should have no power to condone the delay and admit the appeal under 
s. 5. We are conscious of the fact that this construction may lead in some cases to 
considerable hardship, but that is more a matter for the Legislature than for us”. 

In considering the application of the provisions-of s. 15 of the Limitation 
Act to the period of limitation preseribed.in s. 48 of the Civil Procedure Code, 
this question had been considered at length in the aforesaid Full Bench decision 
of the Madras High Court and it was held that the expression ‘‘prescribed’’ 
in s. 15(/) of the Limitation Act did not mean ‘prescribed by the first schedule’ 
to the Act 

A. large number of decisions of different High Courts in India including a 
decision of the Full Bench of the Allahabad High Court in Drigpal Singh v. 
Pancham Singh’ in support’ of this view have been referred to in the afore- 
said Full Bench decision of Broomfield J. Rango Ramacharya v. Gopal 
Narayan also lends support to this view: - 

“On general principles there would seem to be no reason why section 15 should 
not apply so as to extend the period prescribed by section 48 of the Code and we are 
not satisfied as at present advised that it does not apply.” 

This question was elaborately discussed by another Division Bench of this Court 
in Ramgopal Bhutada v. Sidram Aunayya'’, In the course of the judgment 
Macklin J. following the aforesaid decision of the Full Bench of the Allahabad 


High Court observed (p. 287): 
“There is however direct authority to the contrary in the decision of a full bench 


of the Allahabad High Court in Drigpal Singh y..Pancham Singh. The ground of the 
decision was that the words ‘periods of limitation prescribed’ were perfectly general 
and ought not to be confined to periods given in the schedule of the Indian Limitation 
‘Act: and also that s. 48 of the Civil.Procedure Code provided a ‘period of limitation’ 
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such as is contemplated by s. 15 of the Indian Limitation Act, This decision therefore 
goes against both the grounds of the decision in Subbarayan’s case“. It was pointed 
out that while ss. 3 and 6 and 29 of the Indian Limitation Act refer to periods of limi- 
tation prescribed by the schedule to the Limitation Act, most of the general sections 
of the Limitation Act, including s. 15, do not refer to the schedule at all, but in general 
terms simply use the expression ‘periods of limitation prescribed’; and the learned 
Judges thought that this could not be without significance and the omission of the words 
‘in the Schedule’ or ‘by the Schedule’ was probably deliberate. On the-other point the 
learned Chief Justice refered to arts. 181 and 182 of the schedule to the Indian Limita- 
tion Act, (the first of which speaks of applications for which no period of limitation 
is provided elsewhere in this schedule or by s. 48 of the Code of Civil Procedure, while 
the second refers to applications for the execution of a decree or order not provided 
for by art. 183 or by s. 48 of the Code of Civil Procedure), and he pointed out that so 
long as the Limitation Act referred to the provisions of s. 48 of the Code of Civil Pro- 
cedure as providing a ‘period of limitation’, it was unreasonable to suppose that s, 48 
of the Code did not provide a period of limitation covered by s. 15 of the Indian Limitation 
Act, unless (which is impossible) it could be said that the words ‘provide’ and ‘prescribe’ 
are not the same thing. It seems to me that this reasoning is unanswerable.” 

Now, when the expression, ‘‘prescribed’’ in s. 15 of the Limitation Aet does 
not mean, ‘‘prescribed by the First Schedule of the Limitation Act” we see 
no reason why the expression, ‘‘prescribed’’ occurring in s. 5 of the Limita- 
tion Act should mean, ‘‘preseribed by the First Schedule of the Limitation 
Act.” In view of the aforesaid decisions of this Court, in our opinion, con- 
flict arises and has to be resolved by a decision of a larger Bench. 

We may also mention another argument advanced before us. It was eon- 
tended that even assuming that the Criminal Procedure Code is a special law, 
s. 5 of the Limitation Act yet would apply thereto as on true construction of 
s: 29 of the Limitation Act, s. 5 thereof does not get excluded. It was urged 
that the expression ‘‘prescribed’’ in s. 5 of the Limitation Act does not 
mean ‘‘prescribed by the First Schedule of the Limitation Act.’ Exclusion 
contained in cl. (b) .of sub-s. (2) of s. 29 of the Limitation Act relates only 
to such sections of the Limitation Act which deal with the question of deter- 
mination of period of limitation. Section 5 has no relevance to the topic of 
determining the period of limitation but comes into play only when the period 
of limitation has been determined. Section 5 relates to econdonation of delay 
when an appeal or application for review of judgment or for leave to appeal 
is admittedly filed after the expiry of limitation. 

As already stated there is conflict of authorities on the aforesaid question. 
The question is of considerable importance and is of frequent recurrence. We, 
therefore, consider that it should be decided by a larger bench. The question 
which we refer to a larger Bench is: 

“Can the delay on the part of the applicant -in making an application under sec- 
tion 417(3) of the Criminal Procedure Code for the grant of special leave to appeal from 
the order of acquittal be condoned under the provisions of section 5 of the Limitation 
Act on proper case having been made out?” 

We direct that the papers be placed before the Hon’ble the Chief Justice for 
further orders. 


The question was considered by a full bench composed of Chainani C.J. and 
També and Patwardhan JJ. j 

B. R. Mandlekar and M. R. ‘Mandlekar, for the appellant. 

Nisar Ali, for the respondent. 

N. L. Abhyankar, Special Government Pleader, for the State. 


Cuamani C. J. The question referred to the Full Bench is: 
“Can the delay on the part of the applicant in-making an application under section 
417(3) of the Criminal Procedure Code, for the grant of special leave to appeal from 
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the order of acquittal be condoned under the provisions of section 5 of, the Limitation 
Act on proper case having been made out?” 
Section 5 of the Limitation Act provides as follows :— 

“Any appeal or’ application for a review of judgment or for leave to appeal or any 
other application to which this section may be made applicable by or under any enactment 
for the time being in force may be admitted after the period of limitation prescribed 
therefor, when the appellant or applicant satisfies the Court that he had sufficient 
cause for not preferring the appeal or making the application within such period.” 

On behalf of the respondents, it has been urged that this section does not 
apply, in view of the provisions of sub-s. (2) of s. 29 of the Act. Sub-section 
(2) of s. 29 is as follows :— 

“Where any special or local law prescribes for any suit, appeal or application, a 
period of limitation different from the period prescribed therefor by the first schedule, 
the provisions of section 3 shall apply as if such period were prescribed therefor in that 
schedule, and for the purpose of determining any period of limitation prescribed for any 
suit, appeal or application by special or local law— 

(a) the provisions contained in section 4, sections 9 to 18, and section 22 shall apply 
only in so far as, and to the extent to which, they are not expressly excluded by such 
special or local law; and 

(b) the remaining provisions of this ‘Act shall not apply.” 
This sub-section can apply only when any special or local law prescribes a 
period of limitation different from the period prescribed by the first schedule. 
The first question for consideration, therefore, is whether sub-s. (4) of s. 417 
of the Criminal Procedure Code is a special law. It is necessary to bear in 
mind that the words used are special law and not special Act. In s. 41 of the 
Indian Penal Code the expression ‘‘special law’’ is defined as meaning a law 
applicable to a particular subject. This definition is of course only for the 
purposes of the Penal Code, but it indicates the sense in which the expression 
is used by the Legislature. In our opinion, the expression, ‘‘special law’’ means 
a provision of law, which is not applicable generally, but which applies to a 
particular or specified subject or class of subjects. The right to appeal from 
an order of acquittal was formerly conferred only upom the State. A private 
party or a complainant did not enjoy such right. The right was conferred for 
the first time in 1955, when the new s. 417 was enacted. Before the com- 
plainant can file an appeal against an order of acquittal, he has first to make 
an application for special leave under sub-s. (3) of s. 417. Sub-section (4) 
prescribes a period of limitation for such an application. It states that no 
such application shall be entertained by the High Court after the expiry of 
sixty ‘days from the date of the order of acquittal. This period of limitation 
is prescribed only for applications for special leave to appeal from orders of 
acquittal. It is, therefore, a special provision for a special subject and is 
consequently a special law within the meaning of s. 29(2) of the Limitation Act. 

Mr. Mandlekar has contended that even if sub-s. (4) of s. 417 is a special 
law within sub-s. (2) of s. 29 of the Limitation Act, this sub-s. (2) can only 
apply where, as stated in the sub-section, the special law prescribes a period 
of limitation different from the period prescribed therefor by the first schedule. 
The first schedule to the Limitation Act does not prescribe any period of limi- 
tation for an application for special leave to appeal from an order of acquittal. 
Mr. Mandlekar has, therefore, contended that the period prescribed by sub-s. (4) 
of s. 417 of the Criminal Procedure Code cannot be said to be different from 
that laid down in the first schedule to the Limitation Act. He has relied upon 
the decision of a single Judge of the Madras: High Court In re V. Chettiar’ and 
of the Ajmer Judicial Commissioner’s Court in Moti Lal v. Thandiram.2 A con- 
trary view has however been taken by a Division Bench of this Court in Canara 


ed 
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Bank, Lid. v. Warden Ins. ‘Co.3 In that case at page 662 it was ob- 
served (p. 662) :— 

“ The contention of Mr. Adarkar is that sub-s. (2) only applies when you find a 
period of limitation laid down in the first schedule and a special law alters or modifies 
that period, and inasmuch as the Limitation Act does not provide for a period of limita- 
tion in respect of an appeal from a special officer to the High Court, s. 29(2) has no 
application to this particular special law. In our opinion, that is not the correct inter- 
pretation to put upon the language used by the Legislature, viz. ‘a period of limitation 
different from the period prescribed therefor by the first schedule’. The period of limi- 
tation may be different under two different circumstances. It may be different if it 
modifies or alters a period of limitation fixed by the first schedule to the Limitation Act. 
It may also be different in the sense that it departs from the period of limitation fixed 
for various appeals under the Limitation Act. If the first schedule to the Limitation Act 
omits laying down any period of limitation for a particular appeal and the special law 
provides a period of limitation, then to that extent the special law is different from the 
Limitation Act. We are conscious of the fact that the language used by the Legislature 
is perhaps not very happy, but we must put upon it a construction which will reconcile 
the various difficulties cause by the other sections of the Limitation Act and which 
will give effect to the object which obviously the Legislature had in mind, because if we 
were to give to s. 29(2) the meaning which Mr. Adarkar contends for, then the result 
would be that even s. 3 of the Limitation Act would not apply to this special law. The 
result would be that although an appeal may be barred by limitation, it would not be 
liable to be dismissed under s. 3. If possible, we'must try and avoid such a startling 
result and we are sure that the Legislature did not intend that such a result should come 
about by the language used by it. Therefore, in our opinion, it is clear that we have 
before us a special law which does prescribe a period of limitation different from the 
period prescribed therefor by the first schedule to the Limitation Act.” 


This case was followed by another Division Bench of this Court in State v. 
- C. N. Raman.*. In our opinion, the view taken in these two cases on this 
point is correct. We agree with the observations in the judgment in the Canara 
Bank’s case, which I have quoted above. 

Tt has also been urged by Mr. Mandlekar that cl. (b) of sub-s. (2) of s. 29 
only makes inapplicable those provisions of the Limitation Act, which relate 
to the computation of the period of limitation. He has contended that the 
words ‘‘for the purpose of determining any period of limitation prescribed”’ 
can only mean for the purpose of computing the period of limitation. He has 
urged that s. 5 has no relevance when the period of limitation is to be deter- 
mined. It comes into play after the period of limitation has expired and where 
the question for consideration is whether the delay in instituting. a proceeding 
should be condoned. The effect of condoning delay is that the period of limi- 
tation 1s extended and the proceeding is held to be in time. Section 5 can, 
therefore, also be-said to be a provision, which has to be referred to for ‘‘deter- 

mining the period of limitation.’ 

The words ‘‘for the purpose of determining any period of limitation”’ govern 
both cls. (a) and (b). Clause (a) refers to several sections, some of which 
do not deal with the computation or calculation of the period of limitation.“ 
Section 9 provides that where once time has begun to run, no subsequent dis- 
ability or inability to sue stops it. Section 10, provides that no suit against a 
person in whom property has become vested in trust shall be barred’ by any 
length of time. Section 11 provides that suits instituted in India on contracts 
entered into in ‘a foreign country are subject to the rules of limitation con- 
tained in this Act. These and other sections mentioned in cl. (a) have to be 
taken into consideration for the’purpose of deciding whether any proceeding is 
in-time. But they have no bearing on the ‘computation of the period of limi- 
tation. The words ‘‘for the purpose of determining any period of' limitation 
preseribed’’ cannot, therefore, be given. the limited meaning suggested by 
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Mr. Mandlekar. In our opinion, they mean for the purpose of deciding whe- 
ther any proceeding is instituted in time or can be treated as having been in- 
stituted in time. Section 5 is one of the sections, which has to be referred to 
for deciding whether a proceeding should be entertained or whether it should 
be thrown out as being barred by time. This section will, therefore, also not 
apply, where a period of limitation is prescribed by a special law. 

_ The argument urged by Mr. Mandlekar was also advanced in Canara Bank 
Lid. v. Warden Ins. Co., but it was not, accepted. At page 662 it was 
observed :— 

“The other contention of Mr. Adarkar is that s. 29(2) only applies to that limited 
class of sections in the Limitation Act which deal with the computation of the period of 
limitation, and inasmuch as s. 5' does not deal with computation of the period of limita- 
tion, s. 29(2) has no application. In our opinion, the expression ‘for the purpose of 
determining any period of limitation’ does not mean ‘computing the period of limitation’. 
In our opinion, every provision in the Limitation Act is intended for the purpose of 
determining the period of limitation. The Limitation Act by its operative s. 3 provides 
that every suit, appeal or application presented to the Court shall be dismissed unless 
it is filed within the period of limitation, and therefore the main thing that the Court 
has to consider is whether a suit or an application or an appeal is maintainable looking 
to the provisions of the Limitation Act, and in order to decide that not only has the 
Court to consider various sections like s. 4 and ss. 9 to 18 but also s. 5, because if a suit, 
appeal or application is out of time as provided By the first schedule, the Court has 
still to consider whether such suit, appeal or application should be allowed to be pre~ 
ferred by reason of s. 5. Therefore, in our opinion, there is no justification for giving 
to the expression ‘for the purpose of determining any as of limitation’ the restricted 
meaning suggested by Mr. Adarkar.” 

We agree with the view taken on this point in this case. 

I will now refer to the decisions of other High Courts, which have been 
brought to our notice. In Mohd. Ibrahim v. Gopi Lal? it was held that the 
words of sub-s. (4) of s. 417 clearly show that the intention of the Legislature 
was that applications under sub-s. (3) must be made within sixty days of the 
order of acquittal, that the. High Court has no power to extend the period of 
limitation, and that the bar to the High Court’s entertaining an application 
under sub-s. (3) after the expiry of sixty days is absolute. This case was 
referred to in Municipal Board v. Bhagwan Das®, in which it was observed 
that this case may require further consideration. The Andhra Pradesh High 
Court has taken a contrary view in Venkata v. Duvvuru” and In re P. Ade- 
Shamma® The same view has been taken by a single Judge of the Madras 
High Court in Coimbatore Municipality v. Narayanan.2 The basis of these 
decisions of the Andhra Pradesh’ and Madras High Courts is that the Criminal 
Procedure Code is a general law and that consequently sub-s. (2) of s. 29 
does not exclude the application of s. 5 to applications for special leave under 
sub-s. (3) of s. 417. But, as we have already pointed out, the provision con- 
tained in sub-s. (4) of s. 417 is @ special provision, which applies only to appli- 
eations,made by private parties for leave to appeal from orders of acquittal 
and is, therefore, a special law within the meaning of sub-s. (2) of s. 29. With 
respect, therefore, we are. unable to agree with the view taken by the Madras 
and the Andhra High Courts. 

In our opinion, the question referred to the Full Bench must be answered. 
in the negative. 


5 [1958] ALR. All. 691. 8 [1958] A.IL.R. A.P. 280. 
6 [1959] A.I.R. All. 500. 9 [1958] A.I.R. Mad. 416. 
Y [1957] ALR. A.P. 406 
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Before Mr. Justice Gokhale. 


RAMKRISHNA VISHNU MURTI v. LAXMINARAYAN CHUNILAL 
LAHOTI.” 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVH of 1947), 
Secs, 17, 17A, 16, 24—Cwil Procedure Code (Act V of 1908), Secs. 2(14) & (2) —Order 
made under s. 17 whether an executable order—Such order whether a decree under 
s. 2(2) or an order under s. 2(14) of Code—Penalty clauses in ss. 16, 17 and 24 of Act 
whether affect executability of orders passed under these sections. 


An order under s. 17 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, falls within the definition of the term ‘Order’ under s. 2(14) of the Civil 
Procedure Code, 1908, and is an executable order. 

If the scope and purpose of the Act and in particular the persons for whose benefit 
it is.intended are considered, the Court would be justified in inferring that the orders 
contemplated in ss. 16, 17 and 24 of the Act were intended by the Legislature to be 
executable and the existence of the penalty clauses in these sections would not affect. 
the question. 

Muni Lal v. Belbhadur'’ and Cutler v. Wandsworth Stadium, Ltd.f distinguished. 

The Wolverhampton New Waterworks Co. v. Hawkesford’, Secretary of State v. Mask 
& Co. and Butler (or Black) v. Fife Coal Company Limited,’ referred to. 


Tue facts appear in the judgment. 


H. R. Gokhale, for the applicant. 
M. V. Paranjape, for opponent No. 1. / 


GOKHALE J. An interesting point of law has been raised in this revision 
application by Mr. H. R. Gokhale, and that point is whether an order passed. 
under s. 17 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947 (which shall hereafter be referred to as the Act) is an executable order, 
and it arises under these circumstances. 

The petitioner claims to be in possession of a portion of the suit house in 
Gurwar Peth at Karad. Opponent No. 1, Laxminarayan Chunilal Lahoti, was 
the tenant in respect of these premises. Opponents Nos. 2, 3 and 4 are the 
landlords. These landlords filed Suit No. 482 of 1946 for recovering posses- 
sion from the tenant Laxminarayan Lahoti on the ground that the premises 
were reasonably and bona fide required by them for their personal occupation. 
The suit resulted in a decree in favour of the landlords. It appears, however, 
that the landlords did not in-fact occupy these premises, and opponent No. 1, 
Laxininarayan Lahoti, therefore, filed an application, which was Miscellaneous 
Application No. 5 of 1952 on February 5, 1952, under s. 17 of the Act for res- 
toration of possession on the ground that ‘the landlords did not occupy the pre- 
mises within the time prescribed. That application was allowed by the trial 
Court on October 19, 1955, and the landlords were directed to deliver posses- 
sion of the suit premises to the applicant. There was an appeal against this 
decision, being Appeal No. 339 of 1955, which was dismissed on February 25, 
1957, and a Civil Revision Application “filed to this Court also came. to be re- 
jected. Then opponent No. 1, the tenant, filed Darkhast No. 77 of 1957 for 
enforcement of the order obtained by him, and that Darkhast was filed on April 
5, 1957. Opponents Nos. 2 to 4, the landlords, were made parties to this 
darkhast as also one Vasudeo Gopal Bhurke, who was alleged to be put in pos- 
session of the southern portion of the premises. The present petitioner was 
not made a party to this darkhast. On August 8, 1957, a warrant for posses- 


“Decided, August 18, 1966. Civil Revision 3 (1859) 6 C.B. (N.S.) 836. 
Application No. 1875 of 1958. 4 (1940) 42 Bom. L.R. 767, P.C., 8.C. 
. 1 [1942] ALR. Pat. 422. [1940] A.LR. S.C. 105 

2 [1949] 1 ANE, R. 544. 5 [1912] A. C. 149. 


t 


1960. ] RAMKRISHNA U. LAXMINARAYAN (A.0.J.)—Gokhale J. 107 


sion was issued regarding both the northern and the southern portions against 
thé original plaintiffs-landlords and the said Bhurke. On September 11, 1957, 
the warrant was returned as it could not be executed in respect of the northern 
portion, because the petitioner Ramkrishna Udupi obstructed the execution of 
the warrant. So far as the present revision application is concerned, Bhurke 
is not impleaded and substantially we are concerned only with the northern 
portion of the suit premises. On September 26, 1957, opponent No. 1 applied 
for removing the obstruction caused by the petitioner, and that application 
was resisted by the petitioner by a written statement filed on December 24, 1957, 
in which he raised a two-fold contention. In the first instance, it was urged 
that he was in independent possession of the northern portion, and he was not 
in oecupation of the premises through the landlords. Secondly, he contended 
that the order in Miscellaneous Application No. 5 of 1952 passed by the execut- 
ing Court under s. 17 of the Rent Act was not an executable order and it could 
not be executed against him because he was not a party to the proceedings. 
His contention was that he was in possession of the northern portion by virtue 
of a Nokarnama executed by one Laxman Venkatesh Joshi. Now, the trial 
Court decided against the petitioner rejecting all his contentions. It was found 
that the petitioner had failed to prove an independent title from Laxman Ven- 
katesh Joshi and that he appeared to have been put forward by the original 
opponents Nos. 2 to 4 the landlords.: The trial Court also held that the order 
passed in darkhast No. 77 of 1957 under s. 17 of the Rent Act was an execut- 
able order, and, therefore, the Court could remove the obstruction raised by 
the petitioner in the execution proceedings. In accordance with these findings, 
an application filed by opponent No. 1 on September 26, 1957, for the removal 
of the obstruction of the petitioner was allowed and possession of the northern 
portion of the premises was also directed to be delivered to him after removing 
the obstruction of the petitioner, and opponents Nos. 2 to 4. It is against this 
order that the present revision application has been filed. 

Now, Mr. H. R. Gokhale has frankly conceded that the finding of the learned 
trial Judge that the petitioner was not in independent occupation of the nor- 
thern portion and that he appears to have been put forward by the landlords 
is a finding of fact, which he cannot challenge in this revision application. 
But he has strenuously urged that the order passed under s. 17 of the Act is 
not an executable order, and, therefore, the application made by opponent 
No. 1; under O. XXI, r. 97, was not a competent application. 

In order to examine this argument, it will be necessary to refer to certain 
relevant provisions of the Act. Section 12 provides that ordinarily there shall 
be no ejectment of the tenant so long as he pays or is ready and willing to pay 
the standard rent and permitted increases. But the Act provides that the 
landlord can sue for recovery of possession on the ground of non-payment of 
the standard rent or permitted increases in certain cases. The landlord is also 
given a right to recover possession of any premises on the grounds mentioned 
in s. 13 of the Act, and as already pointed out the present suit was filed by oppo- 
nents Nos. 2 to 4 under s. 18(1)(g) of the Act on the ground that the premises 
were reasonably and bona fide required by. the landlords for personal occupa- 
tion. It is necessary at this stage to refer to certian other clauses of s. 13. 
Under cl. (A) of sub-s. (1), a landlord may recover possession of any premises, 
if the Court is satisfied that the premises are reasonably and bona fide required 
by the landlord for carrying out repairs which cannot be carried out without 
the premises being vacated. Under clause (hh) of sub-s. (J), the landlord will 
be similarly entitled to recover possession if the premises eonsist of not more 
than two floors and are reasonably and bona fide required by the landlord for 
the immediate purpose of demolishing them and such demolition is to be made 
for the purpose of erecting a new building on the premises sought to be demoli- 
shed. Under cl. (¢), the landlord may recover possession of the premises, if 
the premises consist of land and such land is reasonably and bona fide required 
by the landlord for the erection of a new building. It may be mentioned that 
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under sub-s. (34) of s. 13, no decree for eviction shall be passed on the ground 
specified in cl. (AA) of sub-s. (J), unless the landlord produces at the time 
of the institution of the suit a certificate granted by the Tribunal under sub- 
s (3B), and also gives an undertaking-in accordance with the provisions 
of els. (a), (b) and (c) of sub-s. (3A). Then there are three sections viz. 
ss. 16, 17 and 17A which are intended to enable the tenant to recover back 
possession of the premises in certain cases. Under s. 16(J), the Court, when 


> passing a decree on the ground specified in cl. (A) of sub-s. (1) of s. 13, that 
`: is to say, when the landlord requires the premises for carrying out the repairs 


which cannot be carried out without the premises being vacated, may ascertain 
from the tenant whether he elects to be placed in occupation of the premises 
or part thereof from which he is to be evicted, and if the tenant so elects, that 
fact is to be recorded in the decree. Under sub-s. (2) of s. 16, if the tenant 
delivers possession on or before the date specified in the decree the landlord 
shall give notice to the tenant of the date on which the said work of repairs 
shall be completed, and within 15 days from the date of receipt of such notice, 
the tenant shall intimate to the landlord his acceptance of the accommodation 
offered and deposit with the landlord rent for one month. If the tenant gives 
such intimation and makes the deposit, the landlord shall, on completion of 
the work of repairs, place the tenant in occupation of the premises or part 
thereof on the original terms and conditions. But if the tenant fails to give 


‘such intimation and to make the deposit, the tenant’s right to occupy the pre- 


mises shall terminate. Under sub-s. (3), if, after the tenant -has delivered 
possession on or before the date specified in the decree, the landlord fails to 
commence the work of repairs within one month of the specified date or fails 
to complete the work within a reasonable time or having completed the work 
fails to place the tenant in occupation of the premises in accordance with sub- 
s. (2), the Court may, on the application of the tenant made within one year 
of the specified date, order the landlord to place him in occupation of the pre- 
mises or part thereof on the original terms and conditions, and on such order 
being made the landlord and any person who may be in occupation shall give 
vacant possession to the tenant of the premises or part thereof. Under sub- 
s. (4) there is a penalty provided for the failure of the landlord to commence 
the work of repairs without reasonable excuse, or for the failure of the land- 
lord or any other person to comply with the order made by the Court under 
sub-s. (3), and the landlord or any other person is liable to be punished with 
imprisonment for a term which may extend to three months or with fine or with 
both. Then comes s. 17, and it runs as follows: 

“17, (1) Where a decree for eviction has been passed by the Court on the 
ground specified in clause (g) or (i) of sub-section (1) of section 13 and the premises 
are not occupied or the work of erection is not commenced within a period of one month 
from the date the landlord recovers possession or the premises are re-let within one 
year of the said date to any person other than the original tenant, the Court may, on’ 
the application of the original tenant made within thirteen months of such date order 
the landlord to place him in occupation of the premises on the original terms and conditions, 
and, on such order being made the landlord and any person who may be in occupation of 
the premises shall give vacant possession to the original tenant. 

(2) Any landlord who recovers possession on the ground specified in clause (g) or 
(i) of sub-section (1) of section 13 and keeps the premises unoccupied or does not com- 
mence the work of erection without reasonable excuse within the period of one month 
from the date he recovered possession and any landlord or other person in occupation 
of the premises who fails to comply with the order of the Court under sub-section (1) 
shall, on conviction, be punishable with imprisonment for a term which may extend’ to 
three months or with fine or with both”. 

It will be seen from this section that where the landlord. has recovered posses- 
sion for personal occupation, under els. (g) and (i) of s. 18(Z), and the landi- 
lord does not occupy the premises himself or does not begin the. erection of 
a new building on the land, then the tenant can apply to the Court within 
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the prescribed time for an gier directing the landlord to place hia in occupa- 
tion of the premises‘on the original terms and conditions, and the landlord 
and any person: who may be in occupation of the-premises has to give vacant 
possession. to the original tenant on such an order. being made, and the failure 
of the landlord ór of the person in occupation to comply with the order, makes 
him liable to punishment to the:extent of three months’ imprisonment or fine 
‘or both. Then a reference may be made to s. ITA which enables a. 
tenant to recover back possession of premises of which possession was ob- © 
tained by the landlord by virtue of cl. (Ah) of s. 18(1). Sub-section (7) of 
s. 17A enables a'tenant to make an application to the Court within six weeks of 
the date on which he delivered back possession of the premises to the landlord 
if the work of demolition has not been commenced by the landlord within the 
period specified in el. (b) of sub-s. (3A) of s. 18. Under sub-s. (2) of s. 17A, 
if the Court is satisfied that the landlord has-not, substantially commenced the 
work of demolishing the premises within the period of one month in accordance 
with his undertaking, the Court shall order the landlord to deliver to the tenant 
vacant possession of the premises on the terms and conditions on which he 
occupied them immediately before the eviction, and on such order being made 
the landlord shall forthwith deliver vacant possession of the premises to the 
tenant. Now to this extent, the wording of s. 17A is similar to the wording of 
ss. 16 and 17 except that in the case of an order passed under 17A, the land- 
lord is required to deliver possession forthwith, which wording is,not used in 
the other two sections. It may also be mentioned that under sub-s. (3) of s. 
17A, the failure of the landlord to comply with the order of the Court exposes 
him toa penalty of imprisonment for a term which may extend to three months 
or fine or both. Now, this penalty is without prejudice to the liability of the 
landlord in execution of the order under sub-s. (2) of s. 17A, which in terms 
also provided that the order passed by the Court directing the landlord to de- 
liver vacant possession of the premises to the tenant will be ‘‘deemed to be 
an order within the meaning of clause (14) of section 2 of the Code of Civil 
Procedure, 1908’’. It must be mentioned that s. 17A as well as ss. 17B and 
17C were inserted in the Act by s. 7 of Bombay Act LIII of 1950. 

_ Now, ‘the contention of Mr. H. R.. Gokhale is that the orders passed under 
g. 16 ‘ds well as s. 17 are not executable orders, and this contention is sought 
to be supported on the, ground that, where the Legislature intended that such 
an order should be executable, it is so specifically provided as is to be seen 
from sub-s. (2) of s. 17A. It is further argued that the Act contemplates the 
filing of suits by landlord for recovery of possession and for recovery of rent 
and/or possession of the premises, and exclusive jurisdiction is conferred for 
the trial of such suits under s. 28. Under s. 28, the Courts mentioned therein 
have jurisdiction to entertain and try any suit or proceeding between a land- 
lord and a tenant relating to the recovery of rent or possession of any premises 
and to decide any application made under the Act and to deal with any claim 
or question arising out of the Act or any of its provisions and no other Court 
shall have jurisdiction to entertain any such suit, proceeding or application 
or to deal with such claim or question. In the explanation to s. 28, it is stated 
that the expression ‘proceeding’ does not include an execution proceeding aris- 
ing out of a decree passed before the coming into operation of the Act. Sec- 
tion 29 mentions the Courts to which appeals will lie from the decree or order 
made by the Courts under s. 28, and also mentions the matters in which there 
would be ho appeals. 

Now, the argument of Mr. Gokhale on the basis of these sections is that 
the Act makes a distinction between a suit or proceeding on the one hand and 
an application on the other, and it is contended that under the rules framed 
ander the Act, the provisions of the Civil Procedure Code are not’applicable 
and orders which are passed in applications made under the Act would not 
be executable orders; unless the Act itself provides that they would be execut- 
able as is done in the case of an order passed under s. 17A. it is further con- 
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tended that since s. 17 provides for enforcement of the order passed under it 
by prescribing a penalty, it would not be open to imply any power of -excu- 
tion on the part of the Court since that is not specifically provided by that 
section itself, and it is argued that the same would be the position as regards 
the order passed under s. 16. 

Before we examine these contentions, it is also necessary to refer to the re- 
levant rules framed under the Act. These rules are framed under s. 49 of 
the Act, which empowers the State Government to make rules for the purpose 
of giving effect to the provisions of the Act. Under cl. (iit) of sub-s. (2) 
of s. 49, rules can be made in respect of the procedure to be followed in trying 
or hearing suits, proceedings (including proceedings for execution of decrees 
and distress warrants), applications, appeals and execution of orders. The 
rules under the Act were published in the Bombay Government Gazette on 
May 20, 1948. Under r. 2(a), ‘Code’ has been defined as the Code of Civil 
Procedure, 1908. In r. 2(b), ‘Miscellaneous application’ means an applica- 
tion for fixing the standard rent, except where the said relief is claimed in.a 
pending suit or proceeding, an application for determining the permitted in- 
ereases, an application by a tenant for reinstatement, an application for a 
direction for the restoration of any essential supply or service or an appli- 
cation by a member of the tenant’s family under sub-cl. (c) of el. (ZI) of s. 
5. It is by virtue of this rule that the application filed by the tenant, opponent 
No. I, for recovering back possession under s. 17 of the Act was treated as 
Miscellaneous Application No. 5 of 1952. The scheme of these rules, so far 
as the procedure to be followed is concerned, seems to be that the rules im 
Chapter IV prescribe the procedure to be followed by the Court of Small 
Causes, Bombay, for suits, proceedings, appeals, etc. Chapter IV-A deals with 
the procedure to be followed by the Court of Small Causes established under 
the Provincial Small Causes Courts Act, 1887, in suits, proceedings, ete., and 
by the District Court in appeals. Rules under Chapter V deal with the pro- 
cedure to be followed by a Court of Civil Judge (Junior or Senior Divisioun) 
in suits, proceedings, and by the District Court in Appeals. We are concerned, 
in the present case, with rr. 10 and 11 in this chapter. Rule 11 deals with 
the procedure in applications for fixing standard rents, etc, and it provides 
that in Miscellaneous Applications the Court of Civil Judge (Junior Division 
or Senior Division) shall follow, as far as may be and with the necessary modi- 
fications, the procedure applicable to suits referred to in r. 10 as if such appli- 
cations were suits of the description referred to therein. Rule 10 refers to 
procedure for suits the value of the subject-matter of which does not exceed 
Rs. 500 and for proceeding for execution of decrees and orders passed therein, 
and provides inter alia that in proceedings for execution of any decree or 
order passed in any such suit or proceeding, the Court of the Civil Judge 
(Junior Division or Senior Division) shall follow, as far as may be and with 
the necessary modifications, the procedure prescribed in the Code to be follow- 
ed by the Courts invested with the jurisdiction of a Court of Small Causes, 
under the Provincial Small Cause Courts Act, 1887. ‘Chapter VII contains 
only one rule, namely, r. 16, which states that in deciding any question relating 
to procedure not specifically provided for by the Rules the Court shall, as far 
as possible, be guided by the provisions contained in the Code. 

Now, it is contended on behalf of the petitioner that so far as the procedure 
which governs suits, proceedings or applications under the: Act is concerned, 
that is provided for under these rules, and the provisions for the Civil Proce- 
dure Code are not made applicable, but the Courts have to follow the procedure 
as laid down in the rules, and where the rules make no specific provision, then 
the Court has to be guided as far as possible by the provisions contained in 
the Code. The procedure in r. 10 which is to be followed by the Court in 
dealing with a miscellaneous application no doubt refers to execution of de- 
erees and orders. But that, contends Mr. Gokhale, would not make an order 
passed by the Court under the Act executable, if it is otherwise not shown 
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to be executable. In.-this connection, reference is also made to s. 31 of the 
Act both by Mr. Paranjpe, learned advocate appearing on behalf of the op- 
ponent, and’Mr. Gokhale. - That section provides that the Courts specified in ss. 
28 and 29 shall follow the prescribed procedure in trying and hearing suits, 
‘proceedings, applications and appeals and in executing orders made by them. 
Now, it is Mr.- Paranjpe’s contention that this section refers to the execution 
of orders made by-the Courts and that implies, he argues, the existence of 
orders which are executable. Here again, the answer of Mr. Gokhale is that 
unless'the order is executable, even assuming that s. 31 refers to execution 
of orders, that section cannot make any order executable. No doubt, there 
is some force in the contention of Mr. Gokhale. On the other hand, Mr. Paranj- 
pe contended that the order passed whether under s. 17 or under s. 16 is an 
executable order falling within the definition of s. 2(74) of the Civil Pro- 
cedure Code, and, therefore, -would be an executable order. Alternatively, he 
contended that such an order would be, in effect, a decree as defined in s. 2(2) 
of the Civil Procedure Code, because it is analogous to an order made under 
s. 144 of that Code. If is contended that the decree that is passed by the Court: 
under s. 13 is liable to be reversed on the grounds mentioned in ss. 16 and 17, 
so that when a Court passes an order under ss. 16 and 17, the tenant has, in fact, 
a statutory restitution in his favour by virtue of the provisions of the Act. 

It is no doubt true that ss. 12, 18, 28 and 29 refer to institution of suits for 
recovering possession and also refer to decrees for possession. It is also true 
that the Courts mentioned in s. 28, which have been invested with exclusive 
jurisdiction to try suits under the Act, have to follow the procedure prescribed 
by the rules, by virtue of the provisions of s. 31 of the Act and also the rules . 
framed under s. 49. But it has to be remembered that the Courts referred 
to in s. 28 as well as Courts of appeal referred to in s. 29 are ordinary Civil 
Courts and the decrees which are passed by the Courts under s. 28 would be 
decrees falling within the definition of s. 2(2) of the Civil Procedure Code. 
' Rule 10, as already stated, mentions that in the proceedings for execution 


'* of any decree or order passed in any suit or proceedings referred to in sub-r. 


(1) of that rule, the Court has to follow with the necessary modifications the 
procedure preseribed'in the Code of Civil Procedure, which is followed by the 
Courts invested with the jurisdiction of Small Causes established under the 
Provincial Small Causes Courts Act. Under r. 11, in miscellaneous applica- 
tions, the same procedure that is applicable to suits under r. 10 has to be follow- 
ed by the Court. Mr. Gokhale contends that the decrees passed under s. 28 
of the Act become executable not by reason of the provisions of the Code of 
Civil Procedure, but by reason of the well known principle that when a power 
to give certain orders or directions is given to a Court without any consequen- 
tial power for enforcement of that direction or order, then, the Courts would 
have an implied power to direct execution of those orders, and he argues that 
since there is nothing in the Act which provides for the execution of even 
deerees passed in suits for recovery of possession or for rent, the Court has 
inherent power to direct their execution. I am unable to accept this conten- 
tion. It is true that a certain procedure is prescribed in respect of the suits, 
proceedings and applications under the Act. But r. 16 shows that where there 
1s no specific provision for deciding any question relating to procedure, the Court 
has to be guided'as far as possible by the provisions contained in the Civil 
Procedure Code. In the case of proceedings for execution of a decree the pro- 
cedure is prescribed in r. 10, but the decree which is passed will nonetheless 
be a decree falling within the definition of s. 2(2) of the Civil Procedure Code. 

Then, it is contended that, even assuming that a decree for possession or for 
recovery of rent passed under the Act is executable because it would be a decree 
within the definition of the Civil Procedure Code, the orders passed under ss. 
16 and 17 would not fall within the definition of the term ‘‘order’’ in sub-s. 
(14) of s. 2 of the Civil Procedure Code. Under sub-s. (2) of s. 2 of the Civil 
Procedure Code, a ‘‘decree’’ means the. formal expression of an adjudication 
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which, so far as regards the Court expressing it, ‘conclusively determines: the” 
rights of the parties with regard to all or any: of the matters in controversy in the 
_ suit and may be either preliminary or final. It shall be deemed to include 
, the rejection of a plaint and the determination of any question - within s“ ‘47 

< ors. 144, but shall not include (a) any adjudication from which an appeal ` 

7 lies as an ‘appeal from an order, or (b) any order of dismissal for default. Now, 

‘+  & deeree passed by a competent Court under s. 28 of the Act would be a formal 
expression of an adjudication which conclusively determines the rights of the 
landlord and tenant with regard to the matters in controversy in the suit,-and 
would, ‘therefore, be a decree falling within the definition of the term ĉi decree” 55 
as defined i in s. 2(2) of the Civil Procedure Code. Under s. 2(/4) of the Code, 
an ‘forder’’ means the formal expression of any decision of a Civil Court which 
is not a decree. Under s. 36 of the Code the provisions of the Code shall be. 
so far as they are applicable be deemed ‘to apply to the execution of orders’. 

The orders passed under ss. 16 and 17 as also under s. 17A directing the land- 

‘lord to place the tenant in occupation of the premises on original terms and - 
conditions would amount to a formal expression of a detision by a Civil Court, 
though ‘it would not be a decree, and these orders,-therefore, would be orders ` 
within the meaning of s. 2(/4) of the Civil Procedure Code. But it is contend- 
ed that whereas the order under s. 17A is to be deemed to be an order within, 
the meaning of cl. (14) of s. 2 of the. Code of Civil Procedure, by virtue of 
sub-s. (2) of s. 17A, there is no such provision with regard to the orders con- 
templated in ss. 16 and 17, A reference may also be made to s. 24 of the Act, 
under which, if the landlord either himself or, through any person acting on 
his behalf, without just. or- sufficient cause cuts off or withholds any essential 
supply or service enjoyed by the tenant in respect of the‘ premises let to-him, 

a tenant can make an application to the Court for a direction to restoré ‘such 
supply. or service,.and’ the Court may make an order directing the landlord . 

_ to restore such supply or service before the date to be specified in the order, 
and the failure of the landlord to do so would expose him to the penalty of: 
-a-fine which may extend to one hundred rupees. The landlord would also. ` 
be liable to be convicted and be punished with imprisonment for a term which .., 
may extend to three months or with fine or with both, if he cuts off or with- è 
holds essential supply or service without just or sufficient cause. Mr.. ‘Gokhale 
contends that the order passed in an application by the tenant under sub-s. (3) 
of s. 24 will also not be an executable order. It is further contended that in: à i 
ss. 16 and 17 as well as s. 24, the Legislature has provided a mode of enforcing ` 
‘an order by laying down a ‘penalty to which the landlord would be: exposed, 
and, therefore, the Court would not be justified in coming to the conclusion 
that these orders are executable in the absence ofany such express provision 
as is incorporated in s. 17A(2), and which is further reiterated in sub-s. (3) of 

. 8. 17A which, as already pointed out, provides that the landlord’s liability to - 

~ being punished is without prejudice to his liability in execution of the order. `. 
under sub-s. (J). It is diffieult to accept this argument. In construing an .. 
Act, the Court must not lose sight of the principal object of the Legislature. 
The Act was enacted for the benefit -of the tenants. It laid down conditions” 
under which alone the landlord would be entitled to the recovery of possession 
of any premises in the occupation of the tenant. Sections 16, 17 and 17A are 
obviously intended for the benefit of the tenants. Section 24 prevents the 
_ landlord from cutting off or witholding an essential supply or service enjoyed 
‘ by the tenant in respect of the premises. Sections 16, 17 and 17A enable a 
tenant to recover back possession of the premises which ‘he had to vacate under 
a decree for eviction passed in favour of the landlord under certain circums- 

~ tances, These sections provide a summary remedy to the tenant to get relief, 
and it is impossible to hold that the Legislature intended that the object in 
providing speedy. remedies should be defeated by making these orders un- 
executable. It is well settled that if the Legislature enables something to be 
done, it gives power at the same time by necessary implication, to do everything 
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whick is indispensable for the purposes of carrying out the object in view, (See 
Craies on Statute Law, page 239, Fifth Edition). - As we have already seen, 
s. 31 and rules framed under s..49(2) (iii) of the Act refer to the procedure to ~ 
-be followed in execution of orders. - Before the insertion of s. 17A in the Act 
in 1950 by Bombay Act LIII of 1950, the only orders contemplated in Part II 
of the Act dealing with residential and other premises were orders under ss. 
16, 17 and 24. That position seems to be accepted by the learned advocates on 
both the sides. If, as I have already stated, the object of the Legislature was 
to provide a speedy remedy to the tenant, either to get back essential supply 
or service enjoyed by him, or to recover back possession of the premises, then, 
it is difficult to hold that these orders were intended to be incapable of execu- 
tion by the Court which passed them. 2 

* But then it is contended that the Legislature having provided a remedy to 
enforee the order by imposing a penalty by way of imprisonment or fine or 
both, the Court cannot infer by implication any other remedy which is not ex- 
pressly provided for. In this connection, reliance is placed on the following ob- 
servations of Maxwell in his ‘Interpretation of Statutes’, 10th Ed. at p. 395: 

“If the statute which creates the obligation, whether private or public, provides in 
the same section or passage a specific means or procedure for enforcing it, no other 
method than that thus provided can normally be resorted to for that purpose.” 
Reliance is also placed on the following well-known observation of Willes J. in 
The Wolverhampton New Waterworks Co. v. Hawkesford’ quoted at page 129 
in Maxwell to the following effect: 

“,.These are three classes of cases in which a liability may be established founded 
upon a statute.: One is,*where there was a liability existing at’ common law, and that 
liability is affirmed by a statute which gives a special and peculiar form of remedy 
different from the remedy which existed at common law there, unless the statute con- 
tains words which expressly or by necessary implication exclude the common law remedy, 
. the party suing has his election to pursue either that or the statutory remedy. The 
second class of cases is, where the statute gives the right to sue merely, but provides 
no particular form.of remedy; there the party can only proceed by action at common 
- law. But there is a third class, viz., where a liability not existing at common law is 
created by. `a statute which at the same time gives a special and particular remedy for 
enforcing it. ...The remedy provided by the statute must be followed, and it is not com- 
-petent to the party to pursue the course applicable to cases of the second class”. 

See also Secretary of State v. Mask & Co.* where their Lordships of the Privy 
Gouncil referred with approval to the principles laid down in. the third class 
of cases stated by Willes J. after mentioning that the judgment of Willes J. 
was approved by the House of Lords in Nevillo v. London “Express”? News- 
paper, Limited’. Mr. Gokhale also relied upon Muni Lal v. Balbhadar* where an 
. ex-guardian failed to comply with the Court’s order to, pay a certain sum of 
money due from him to the minor’s account, and it was held by the Patna High 
Court that the Court ean proceed under s. 45 of the Guardians and Wards Act, 
1890, or direct the acting guardian to file a regular suit against the ex-guardian, 
but as there was no petition under the Guardians and Wards Act, the order 
making the ex-guardian liable to pay. the amount to minor’s account could not 
be executed, as if it was a decree or an executable order within the meaning 
of s. 36 of the Civil Procedure Code. That also is clearly distinguishable be- 
cause there the-Court had the power to proceed against the guardian under s. 
45 and could also direct the filing of. a regular suit against the ex-guardian. 
Reliance was also placed by Mr. Gokhale on a decision of the House of Lords 
in Cutler v. Wandsworth Stadium Ltd.’, where the Court had to consider the 
provisions of the Betting and Lotteries Act, 1934. Now, in that ease, a book- 


1 (1859) 6 C.B. (N.S!) 336, at p. 856. ` 8 [1919] A.C. 368. 
2 (1940) 42 Bom. L.R. 767, P.C., S.C. 4 [1942] A.I.R. Pat, 422. 
[1940] A.LR. S.C. 105. 5 [1949] 1 All E.R. 544. 
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maker brought an action against the oceupięr of a licensed dogracing track for 
a breach of ‘his obligation under s. 11(2) of that Act-and it was held: 

„on a true construction of the Act of 1934, the obligation imposed by s. 11(2) on the 
occupier of a track was intended for the benefit. of the public who resorted to the track 
and not for the benefit of the bookmakers, and a breach of the statutory duty was a 
public and not a private wrong, and, therefore, since penalties for the breach were pro- 
vided by s. 30(1) of the statute, it was to be inferred that the duty under s. 11(2) was 
not intended to have the additional sanction of civil liability, and-the ‘bookmaker had no 
right of civil action against the occupier”. 

This ease again is distinguishable from the facts of the present case. In that 
case, it was observed by Lord Simonds at page 548: 

..For instance, if a statutory duty is prescribed, but no remedy by way of penalty 
or sce for its breach is imposed, it can be assumed that a right of civil action 
accrues to the person who is damnified by the breach. -For, if it were not so, the statute 
would be but a pious aspiration. But, as Lord Tenterdon, C.J. said in Doe d. Roches- 
ter (Bishop) v. Bridges.* 

‘..where an Act creates an obligation, and enforces the performance in a specified 
manner, we take it to be a general rule that performance cannot be enforced in any other 


$3? 


manner. 
Mr. Gokhale contends that this observation of Lord Simonds would support 
his argument that as there is punishment provided for in the’ Act itself, the 
Court will not infer any other remedy by interpreting the statute and holding 
that the orders passed are executable orders. But it has to be noticed that Lord 
Simonds himself contemplated exceptions to the general rule stated by him; and 
observed that though a specific remedy may, be provided by the Act, yet the 
person injured may have a personal right of action in addition. In ‘this con- 
nection, he quoted the observations of Lord Kinnear in Butler (or Black) v. 
Pife Coal Company, Limited® as follows: 

“If the duty be established, I donot think there is any serious question as to the civil 
liability. There is no reasonable ground for maintaining that a proceeding by way of 
penalty is the only remedy allowed by the statute. The principle explained by Lord 
Gairns in Atkinson v. Newcastle Waterworks Co” and by Lord Herschell in Cowley 
v. Newmarket Local Board’ solves the question. We are to consider the scope and pur- 
pose of the statute and in particular for whose benefit it is intended. Now, the objeet of 
the present statute is plain. It was intended to campel mine owners to make due pro- 
vision for the safety of the men working in their mines, and the persons for whose bene- 
fit all these rules are to be enforced are the persons exposed to danger. But when a 
duty of this kind is imposed for the benefit of particular persons, there arises at common 
law a correlative right in those persons who may be injured by its contravention”: 

Lord Kinnear’s conclusion at page 166 of the report which is not included 
in te above passage was: 

. -Therefore I think it is quite impossible to hold that the penalty clause detracts in 

any way from the prima facie right of the persons for whose benefit the statutory en- 
actment has been passed to enforce the civil liability”. 
I may state that im this ease the House of Lords was dealing with a breach of the 
rules under the Coal Mines Regulation Act, 1887, and the liability of the de- 
fendant Fire Coal Company Limited under the Employers’ Liability Act, 1880, 
ee of the negligence of ' their servants and their failure to comply with 
the rules 

Now, as already indicated, in Cutler v. Wandsworth Stadium Ltd., the de- 
cision of the House of Lords proceeded on the construction of the Betting and 
Lotteries Act, 1934, and it was held that the obligation imposed by s. 11(2) on 

‘the occupier of a track was intended for the benefit of the public and not for 
the benefit of the bookmaker, and, therefore, a breach of the statutory duty was 


5a (1881) 1B. & Ad. 847, at p. 859. 7 (1877) 2 Ex. D. 441. 
6 [1912] A. C. 149, at p. 165. 8 [1892] A. C. 845. 
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a public and not a private wrong. In the present case, undoubtedly the failure 
of the landlord under s. 17 exposed him to the penalty of being punished with 
imprisonment or fine or both. But it cannot be ignored that his failure to obey 
the order passed under s. 17 constitutes not merely a breach of public law, but 
also breach of the law intended for the protection and benefit of the tenants: 
It is further necessary to remember that the penal clauses of ss. 16, 17, 174 
and 24 can hardly be regarded as remedies for the enforcement of the orders 
passed by: the Courts under these sections. It appears, and that is what 
Mr. Gokhale stated in the course of his arguments, that in the present case the 
landlords have already been punished for contravention of the provisions of 
s. 17 of the Act. It cannot be said, therefore, that the penalty provided under 
s. 17 is an effective remedy for the enforcement of the order passed by the Court 
directing the landlords to deliver possession of the suit premises to the tenants. 
Further, as already indicated, if the scope and purpose of the present Act and 
in particular the persons for whose benefit it is intended are considered, as in- 
dicated by Lord Kinnear in Black v. Fife Coal Company Lid., the Court would 
be justified in inferring that the orders contemplated in ss. 16, 17 and 24 were 
intended by the Legislature to be executable and the existence of the penalty 
clauses in these sections would not affect the question. The fact that the Legisla- 
ture specifically provided in s. 17A that an order under s. 17A(2) shall be deemed 
to be an order within the meaning of s. 2(/4) of the Civil Procedure Code would 
not also make any difference, because it has got to be remembered that this section 
was inserted by Bombay Act LIII of 1950, and it may be that the Legislature 
made this provision by way of ex abundanti cautela. That such a provision 
was made specifically in s. 17A would not, in my judgment, make the orders 
under s. 17 or-other sections In any way less executable if, in fact the Legislature 
intended that they should be executable. 

The wording of ss. 16 and 17 also supports the view that the orders that 
would be passed by the Court under those sections would be executable. The 
Court deciding the applications under these sections is empowered to order the 
landlord to place the tenant in occupation of the premises on the original terms 
and conditions; and these sections then provide that on such an order being 
made, the landlord and any person who may be in occupation of the premises 
‘shall give vacant possession to the original tenant. This would be a mere 
pious aspiration if the Court is unable to execute its own order. To hold, 
therefore, that orders under these sections are not executable would defeat the 
objects of the Act. 

I am, therefore, of the opinion that the view taken by the trial Court that the 
order under s. 17(1) of the Act is an executable order is correct. There is no 
dispute that, if the order passed by the Court on August 8, 1957, issuing the 
warrant for possession is correct, then, it would be open to the tenant to apply, 
as he did ou September 26, 1957, for the removal of the obstruction caused 
by the petitioner, and as I have already indicated, the finding of fact that the 
petitioner has been put forward by the original Jadement. debtors cannot be 
challenged in the present revision application. , 

The alternative argument of Mr. Paranjpe that the order of the trial Court 
under s. 17 of the Act would fall within the definition’ of the term ‘‘decree’’ 
as given in s. 2(2) of the Civil Procedure Code, because it is analogous to an 
order passed under s. 144, cannot be accepted. The rules themselves indicate 
that the application for recovery of possession is to be treated as miscellaneous 
application, and when that application: is considered by. the Court, it cannot 
be regarded as an application in the original suit which resulted in a decree 
for possession, nor can the order directing the landlord to place the tenant in 
occupation of the premises on the original terms and conditions be regarded 
as variation or reversal of the original decree. In my view, therefore, an 
order under s. 17 of the Act cannot fall within the definition of the term 
‘‘deeree’’ given in s. 2(2) of the Civil Procedure Code, but would fall within 
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the definition of the term ‘order’ under s~ 2(14) ofthe Code and would be an 
executable order. l 

It may be mentioned that Mr. Paranjpe aiso urged that the contention of 
the petitioner would be affected by the principle of constructive res judicata, 
because when the warrant for possession was issued against the landlords on ' 
August 8, 1957, the landlords raised no such contention as they and the peti- 
tioner raised subsequently, and, therefore, the present petitioner, who, it is 
now held-has been put forward by the landlords, would also be bound by the 
previous order, and cannot raise the contention that the order under s. 17 3s 
not executable. This being a point which was never raised in the trial Court, 
I have not allowed Mr. Paranjpe to raise it for the first time at the stage of 


revision. 


On the view taken by me, I hold that the application filed by opponent No. 1 
was tenable and the obstruction raised by the petitioner was liable to be re- 


moved. 


The result is that the revision application fails and the rule will have to 


be dicharged with costs. 


Rule discharged. 


FULL BENCH. 





Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Tambe and 
Mr. Justice Patwardhan. 


UTTAM CHINDHAJI v. TULSIRAM BALIRAM.* 
Berar Land Revenue Code, 1928, Secs. 184, 1744—-Meaning of word “consolidation” in 


s. 184(2). 


The word “consolidation” used in s. 184(2) of the Berar Land Revenue Code, 1928, 
refers to consolidation of two areas of land, which are contiguous to one another, 
irrespective of the fact, whether they do or do not form parts of the same survey 


number. 


Prabhulal v. Kisan Raoji? and Khushalrao v. Pandhiranath; overruled. 
Narayan v. Kaluram’ and Syed Jabbar v. Ashroo,' approved. 


Field survey No. 11/7 area 8 acres and 20 gunthas of mouza Barlinga, be- 


‘longed to one Uttam. 


*Decided, February 17, 1960. Second Ap- 
peal No. 583 of 1955, against the decision of 
V. H. Shastri, Second Additional District Judge 
at Akola, in Civil Appeal No. 21-A of 1954, 
confirming the order passed by O.R. Siddiqui, 
First Civil Judge, Class IT, at Akola, in Civil 
Suit No. 170-A of 1952, 

tł The relevant sections are as under :~— 

174. (1) The rights conferred by this 
Chapter upon the occupants in a survey 
number in respect of transfers of interests in 
that survey number shall be deemed to be 
rights of pre-emption within the meaning of 
paragraph (vi) of section 7 of the Court-Fees 
Act, 1870, and of Article 10 of the first sche- 
dule to the Indian Limitation Act, 1908, and 
they shall be enforceable only in the manner 
and to the extent provided in this Chapter. 

(2) Such rights shall arise only in respect 
of unalienated lands held for agricultural 
purposes, 

(3) Such rights shall not arise when an 
occupant in a survey number transfers his 
interest or portion thereof to another occupant 
in that survey number, or when the transfer 
is made with the consent, previously obtained 


In another village Kalambeshwar, field No. 72, area. 


ın writing, of all the occupants in the survey- 
number.... 

184. (1) Where an occupant in a survey 
number transfers his interest or any part 
thereof for a consideration which consists 
in whole or in part of land, the other occupants 
in the survey number shall ‘have a right to 
pre-empt the interest transferred, 

(2) Such right may be enforced by civil 
suit, and in such suit the court shall first 
examine the whole transaction whereby the 
exchange was effected, and if it appears that 
it effected a consolidation in the land held by 
either party to the transfer it shall dismiss the 
suit. 

1 [1954] N. L. 5.1. 

2 (1958) Second Appeal No. 94 of 1954, 
decided by Chainani C.J. and Badkas J., 
on February 12, 1958 (Unrep.). 

8 (1952) Second Appeal No. 987 of 1946, 
decided by Choudhari J., on November 21, 
1952 (Unrep.). — 

4 (1949) Second Appeal No. 115 of 1945 
decided by Mudholkar J., on September 15 
1949 (Unrep.). a 4 
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14 acres and 4 gunthas, belonged to Tulsiram (defendant). On March 30, 
1951, Uttam and Tulsiram exchanged 4 acres each out of their respective fields 
by a registered deed of exchange. One Chindhaji (plaintiff) was a co- 
occupant of survey No. 11/7 of mouza Barlinga prior to the exchange and he, 
therefore, filed a suit for pre-emption and claimed to pre-empt the four acres 
of survey No. 11/7 which had been transferred to the defendant. In answer 
to this claim for pre-emption, the defendant pleaded that he held survey No. 18 
which ‘was immediately contiguous to the four acres out of survey No. 11/7 
received by him by exchange on March 30, 1951, and that the exchange was 
with a view to effect consolidation in the land held by him. Both the Courts 
below dismissed the plaintiff’s suit on the ground that the exchange was made 
with a view to effect consolidation as pleaded by the defendant and, therefore, 
the plaintiff had no right of pre-emption. 

The plaintiff appealed to the High Court Bench at Nagpur. 

THE appeal came up for hearing before Tambe J, who referred the question 
involved in it to a division bench, observing as follows :— as: 

Tampe J. Shri Jakatdar, learned counsel for the appellant, contends that 
to constitute consolidation within the meaning of sub-s. (2) of s. 184 of the 
Berar Land Revenue Code, it has to be shown that, as a result of the exchange, 
two pot hissas of the same survey-number have been joined together. In the 
instant case, what is shown is that survey No. 18 and four acres out of 
survey No. 11/7 have been joined together. This is not sufficient to constitute 
consolidation within the meaning of sub-s. (2) of s. 184 of the Berar Land 
Revenue Code. He placed reliance on a decision reported in Prabhuial v. 
Kisan Raoji.! The aforesaid decision of the Division Bench undoubtedly 
supports the contention raised by Mr. Jakatdar. The learned Judge of the 
first appeal Court has, however, not followed the decision on the ground that 
the observations made therein were obiter. Apart from that, on going through 
the decision itself, it appears that on this question there is a conflict of opinion 
in judicial decisions. The question is of some importance and, In my view, an 
authoritative decision by a larger Bench of this Court on this question would 
be of assistance to the litigant public. I, therefore, under Rule 30 of the 
Appellate Side Rules of this Court, refer the case to a Division Court. 


Tre matter then was heard by Kotval and Raju JJ., who referred a ques- 
tion to the full bench. Kotval J. in the course of his referring judgment, deli- 
vered on December 3, 1959, observed as follows :— 


Kotvan J. Mr. Jakatdar on behalf of the plaintiffs relied upon a decision 
in Prabhulal v. Kisan Raoji! and contended that upon: the plea taken by the 
defendant in this case the consolidation, if at all consolidation took place, was 
between the land covered by the four acres of survey No. 11/7 of Mouza Bar- 
linga and survey No. 18 of the same village already belonging to the defendant, 
but that since the two survey numbers are different,.consolidation as contem- 
plated by s. 184(2) of the Berar Land, Revenue Code is not possible. He contends 
that the consolidation contemplated by the provisions of sub-s. (2) of s. 184 
should be of two pot hissas or other land comprised in the same survey number 
and not in two independent survey numbers. Therefore, he contends that the 
rc suit ought to succeed because the plea of consolidation ought to fail 
in law. 

Certain observations in the case in Prabhulal v. Kisan Raoji upon which 
Mr. Jakatdar relies undoubtedly support the view which Mr. Jakatdar con- 
tends for. In that case the facts were that A exchanged three survey 
numbers 5/2, 5/3 and 8/3 with two survey numbers 107 and 108/2 be- 
longing to B. A was already a co-ocecupant of survey number 108/1-A, 
The plaintiff pre-emptor in that suit was the co-oceupant of survey No. 8/2 
and, therefore, he claimed to pre-empt survey No. 8/3 which had been exchanged. 


1 [1954] N.LJ. 1. 1 [1954] N.LJ. 1. 
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‘With the other contentions upon the facts in that case we are not concerned. 
Suffice it to say that in para. 9 of their judgment, the Division Bench held the 
following facts as established in that case: 

(1) That by the exchange there was no consolidation of one set of property, viz. 
survey Nos. 5/2, 5/3, and 8/3, with any land of the appellant; and 
` (2) That in the other set of property, viz. survey Nos. 107 and 108/2 there was 
consolidation of only one survey No. 108/2 with respondent No. 2’s survey No. 108/1-A. 

Two questions were raised before the Division Bench in that case and they 
were :—. 

(1) Whether such a partial consolidation defeats the right of pre-emption under the 
Berar Land Revenue Code? and 

(2) Whether, in any case, survey No. 8/3 which has not become consolidated with 
any land of the appellant, is liable to be pre-empted? 

The Division Bench held that, in the circumstances, consolidation as contem- 
plated by sub-s. (2) of s. 184 had taken place and that, therefore, the plaintiff’s 
suit for pre-emption was liable to be dismissed. 

The above decision, therefore, was an authority for two propositions, namely, 

(1) that it was not necessary for the applicability of sub-s. (2) of s. 184 
that there should be consolidation of both sets of the properties exchanged, and 

(2) that if there was consolidation with only a part of the property ex- 
changed, still it would be sufficient for purposes of s. 184 to defeat a suit for 
pre-emption. 
It would, therefore, appear in the first place that the precise question sought 
to be raised in this appeal as to whether consolidation should be of two pot 
hissas or some land in one and the same survey number and not of lands in 
two independent survey numbers should take place or not for purpose of 
sub-s. (2) of s. 184 did not directly arise there. But the Division Bench in that 
case upon a'consideration of the various provisions have in the body of their 
judgment undoubtedly made observations which support the case of the present 
plaintiffs-appellants. In para. 16 they discussed the significance of the word 
‘‘eonsolidation’’ in the section and remarked (p. 7) :— 

“ ..1t is evident that in order to constitute ‘consolidation’, the process should ulti- 
mately lead to the union of the different parcels of land into one entity. This, as dis- 
cussed above, cannot be the case with survey-numbers which do not lose their identity 
even if they be clubbed together or amalgamated. This can be achieved in the case of 
the sub-divisions of a survey-number, which, being held by one person, may be reformed 
into the original survey~numer. It thus appears that the term ‘consolidation’ in sub- 
section (2) of section 184 of the Code has reference only to the sub-division of a survey- 
number and not to. independent survey-numbers. If the intention of legislature were to 
effect consolidation of different survey-numbers, the term ‘holding’ and not ‘land’ would 
have been used in the said sub-section”. 


It is to be noticed in the first place that the facts here are that two sub-divisions 
of two survey numbers have not been exchanged, only portions of land out of 
two sub-divisions have been exchanged, and that, in our opinion, would be an 
important distinguishing feature of this case. The-decision in Prabhulal’s case 
moreover is not binding upon us and we are free to consider the question 
ourselves. 

In Prabhulal’s case the Division Bench referred to the provisions of ss. 173 
and 174 of the Berar Land Revenue Code with a view to arriving at the proper 
interpretation of the words used in sub-s. (2) of s. 184. Section.173 defines an 
“occupation in a S. No.” and s. 174 states the incidents of the right of pre-emp- 
tion. Undoubtedly, as stated in para. 13 of the judgment in Prabhulal’s case, 
the provisions of s. 174 indicate that the right of pre-emption is given only to 
the occupants of a survey No. and operates in respect of the interest in the 
said S. No. which is the subject of transfer. We may incidentally add that 
throughout the provisions of Chapter XIV of the Berar Land Revenue Code, 
wherever the question of pre-emption is referred to, what is referred to is 
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always a right or an interest of the eeaupant This is, if we may say so, the 
only way in which the pre-emptive right can be defined. But with all respect 
to the learned Judges who decided Prabhulal’s case, we are unable to see how 
the concept of right or interest of the occupant in relation to his right of pre- 
emption can be imported into a consideration of the question of consolidation 
as referred to in sub-s. (2) of s. 184. If an exchange took place with a view 
to consolidate land, that would be a sufficient enough plea to defeat the right 
of pre-emption. Therefore, to the right of pre-emption the plea of consolida- 
tion of land creates an exception. It is only in cases of exchanges for purposes 
of consolidation of land that the right of pre-emption cannot prevail. Now, 
while pre-emption is concerned with a right or interest, consolidation of land 
has nothing to do with any such notional right or interest but with the actual 
physical fact of consolidation. The very definition of consolidation which the 
= Division Bench adopted in Prabhulal’s case relying on Chamber’s Twentieth 
Century Dictionary indicates this. The definition which they accepted of the 
word ‘consolidate’ was ‘‘to make solid; to form into a compact mass, to unite into 
one’. The same'is the significance attached to the word in the Oxford English 
Dictionary where the word is shown as meaning ‘‘to make solid, to form imto 
a solid or compact mass; to solidify’’. In that dictionary, the word ‘‘consoll- 
dation’’ has also been shown as meaning ‘‘combination into a compact mass, 
single body, or coherent whole; combination, unification’’. l 
We may further also point out that the word ‘‘consolidation’’ m sub-s. (2) 
of s. 184 does not stand alone but must be read in, the context in which it is 
used and the context is, ‘‘consolidation in the land held by either party to the 
transfer’’. The crucial words, therefore, are ‘‘consolidation in the land. held’’, 
and in Prabhulal’s case, commenting upon this expression, the Division Bench 
remarked—and we say with all respect rightly remarked— 
“If the intention of legislature were to effect consolidation of different survey- 
numbers, the term ‘holding’ and not ‘land’ would have been used in the said sub-section”. 


It is precisely this observation which, in our opinion, is decisive upon the 
question of construction of sub-s. (2) of s. 184. When the Legislature expressly 
used the words ‘consolidation in the land’ and did not use the words ‘‘consoli- 
dation of the holding or holdings’’, it seems to us that the language was ad- 
visedly used and must be given its plain and natural meaning. So construing, 
it seems to us that there can be no scope for holding that what was contem- 
plated in sub-s. (2) of s. 184 was consolidation of sub-divisions of survey numbers 
as was held in Prabhulal’s case. - 

In the view which we have taken, we are supported by three earlier decisions 
of single Judges of the then High Court of Judicature at Nagpur. In Laxman 
v. Mannusingh? the identical question which has been canvassed before us was 
raised before Mr. Justice Gruer. In that case the two lands which were said 
to have been consolidated were not contiguous, that is to say, were not lying 
immediately adjacent to each other, but between the two lands there was a strip 
of land which was not the subject of exchange, and yet it was urged before 
Mr. Justice Gruer that consolidation had taken place because the two parcels 
of land comprised of different S. Nos. though not contiguous. The learned 
Judge, answered the contention as follows (p. 318) :— 

“It is a sound principle of law that words in an Act should be given their natural 
meaning unless there is something in the context which shows that a special meaning 
is intended. I see no reason for holding that the legislature intended the word ‘consoli~ 
dation’ to be used in a loose sense and to do so would certainly lead to difficulties. If a 
holding is consolidated by acquiring in lieu of. a distant field a field one field away, would 
it also similarly be consolidated by acquiring one two fields away? If we confine con- 
solidation to contiguity no such difficulty arises, The general rule is to allow preemption 
in case of exchange and the exception should be strictly applied”. 


2 [1942] Nag. 815. 


120 THE BOMBAY LAW REPORTER. _ (VOL. LXII. 
These remarks have our respectful concurrence. The same view was also taken 
by Mr. Justice Choudhari in Narayan v. Kaluram? and mm some measure by 
Mr. Justice Mudholkar in Syed Jabbar v. Ashroo.* We are, with all respect, 
unable to accept the view propounded in Prabhulal’s case and prefer the view 
taken in Laxman v. Mannusingh (Cit. sup.) and other cases to which we have: 
referred above. ” ' 
' At this stage, and while we were about to conclude our judgment it has 
been brought to our notice—though not by counsel for the parties—that in a 
recent unreported decision in Khushalrao v. Pandharinath? a Division Bench 
of this Court has accepted the authority of Prabhulal’s case. This is a decision 
which is binding upon us but we have already expressed our views. . For the 
reason which we have already given, therefore, we think the question should 
properly be referred to a Full Bench. We regret to have to make this reference 
because counsel for both the parties failed to point out to us a ruling of this 
Court. We refer the following question for decision by a Full Bench to be 
constituted by His Lordship the Chief Justice. 

Whether the expression ‘‘effected consolidation in the land’’ used in sub-s. 
(2) of s. 184 of the Berar Land Revenue Code refers to consolidation of por- 
tions of the same Survey Number, or it refers to consolidation of two areas oi 
land physically contiguous, irrespective of whether they form parts of the 
same Survey Number or not? - l 


The matter was heard by a full bench composed of Chainani C. J. and 
Tambe and Patwardhan JJ. 


Y. V. Jakatdar and C, P. Kalele, for the appellants. 


CHAINANI C.J. The question referred to the Full Bench is: 


“Whether the expression ‘effected consolidation in the land’ used in sub-section 
(2) of section 184 of the Berar Land Revenue Code refers to consolidation of portions of 
the same survey number or two sub-divisions of the same survey number; or it refers 
to consolidation of two areas of land physically contiguous, irrespective of whether they 
form parts of the same’survey number or not? 


In order to answer this question, it is necessary to refer to some of the pro- 
visions contained in Chapter XIV of. the Berar Land Revenue Code, which 
conferred the right of pre-emption in certain cases. Sub-section (J) of s. 174 
provides that the rights conferred by this Chapter upon the occupants in a 
survey number in respect of transfers of interests in that survey number shall 
be deemed to be rights of pre-emption and they shall be enforceable only in 
the manner and to the extent provided in this Chapter. Sub-section (3) pro- 
vides that such rights shall not arise when an occupant ‘in a survey number 
transfers his interest or portion thereof to another occupant in that survey 
number, or when the transfer is made with the consent, previously obtained 
in writing, of all the occupants in the survey number. Sub-section (/) of s.. 
184 provides that where an occupant in a survey number transfers his interest 
or any part thereof for a consideration which consists in whole or in part. 
of land, the other occupants in the survey number shall have a right to, pre- 
empt the interest transferred. Sub-section (2) provides that such right may 
be enforced by civil suit, and in such suit the Court shall first examine the whole 
transaction whereby the exchange was effected, and if it appears that it effected 
a consolidation on the land held by either party to the transfer, it shall dis- 
miss the suit. The word ‘‘consolidation’’ used in sub-s. (2) of.s. 184 is not 
defined in the Code. Its dictionary meaning is ‘‘combination into a compact 
mass, single body, or coherent whole; combination, unification”. The word 


3 (1952) Second Appeal No. 987 of 1946, 1949 (Unrep.). : 
decided by Choudhari J., on November 21, ‘5 (1958) Second Appeal No. 94 of 1954, 
1952 (Unrep.). decided by Chainani C. J. and Badkas J., on` 

4 (1949) Second Appeal No. 115 of 1945, February 12, 1958 (Unrep.). 
decided by Mudholkar J., on September 15, 
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*‘eonsolidate’’ is defined as meaning ‘‘to make solid; to form into a solid or 
eompact mass; to unite into one; to solidify’’. As to what meaning should 
be given to this word used in sub-s. (2) of s. 184 has been the subject of con- 
flicting decisions. In some cases, it has been held that consolidation means 
eonsolidation of two parcels of land, which can be held as one unit under the 
Berar Land Revenue Code. -As under the rules now in force, two survey num- 
bers or portions of two different survey numbers cannot ordinarily be amalga- 
mated, it has been held that consolidation can only be between two sub-divisions 
of the same survey number. This was the view taken in Prabhulal v. Kisan 
Raoji!. The same view was taken by another Division Bench of this Court 
in Khushalrao v. Pandharinath®. A contrary view was, however, taken in 
Narayan v. Kaluram® and Syed Jabbar v. Ashroo*. In these cases, it was 
held that there could be consolidation between one survey number and a sub- 
division of another survey number. The question, which we have to decide, 
is which of these two views is correct. 

In our opinion, the answer to the question is to be found in sub-s. (3) of s. 
174 of the Berar Land Revenue Code. Under this sub-section, a right of pre- 
emption cannot arise when an occupant in a survey number transfers his 
interest in that land to another occupant of the same land. The right of pre- 
emption under s. 184 can, therefore, only arise when. the transfer is to an oceu- 
pant of another land, to ‘whom I shall refer, for the sake of convenience, as a 
stranger. The stranger can then defeat the right of pre-emption claimed against 
him by showing that there was a consolidation of the land held by either ‘party 
to the transfer., In the case of a transfer to a stranger in respect of which 
alone the right of pre-emption can be claimed, consolidation can, therefore, 
ordinarily only be between his other land and the land which he has obtained 
in exchange. In other words, consolidation may be between two survey num- 
bers or portions of two different survey numbers. 

The words in sub-s. (2) of s. 184 also are ‘‘consolidation ‘in the land held 
by cither party’’. If, therefore, as a result of the transfer, any party comes to 
hold two different portions of land, which are contiguous to one another and 
which can be united, there would be a consolidation in the land held by him. 
There is no sufficient justification for restricting the meaning of the above 
words and holding that consolidation can only be between two portions of the 
same survey number. 

It has been contended that as sub-s. (2) of s. 184 occurs in the Berar Land 

Revenue Code, we must give the word ‘‘consolidation’’ the meaning in the 
context of this Code, and hold that there can be consolidation only when the 
consolidated land can be held as a unit under the Berar Land Revenue Code. 
This argument overlooks the fact that a stranger purchaser, i.e. a purchaser, 
who is not an occupant of any part of the same survey number, is also given 
a right to defeat the claim for pre-emption, on the ground that there has been 
consolidation in the land held by him. Such consolidation can only be between 
his other land, (which can only be the whole or part of another survey number) 
and the land exchanged. 
" In our opinion, therefore, the word ‘‘consolidation’’ means the consolida- 
tion of two pieces‘ of land, which are contiguous to one another, which are 
owned by the same person and which can, if required, be cultivated as one 
piece of land. This view is also in accordance with the modern trend of agri- 
wultural legislation, which encourages agriculturists to form large compact 
areas of land, in order that cultivation may be facilitated and in order that 
higher produce may be obtained. 

_ The answer to the question referred to us, therefore, will be that the word 


1 [1954] N.L.J. 1. decided by Choudhari J. on November 21, 
2 (1958) Second Appeal No. 94 of 1954, 1952 (Unrep.). 
decided by Chainani C.J. and Badkas J., 4 (1949) Second Appeal No. 115 of 1945, 
on February 12, 1958 (Unrep.). decided by Mudholkar J. on September 15, 
8 (1952) Second Appeal No. 987 of 1946, 1949 (Unrep.). 
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‘‘eonsolidation’’ used in sub-s. (2) of s. 184 refers to consolidation of two 
areas of land, which are contiguous to one another, irrespective of the fact; 
whether they do or do not.form parts of the same survey number. 


t 
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APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Patwardhan., 


THE BANK OF POONA LIMITED v. NARAYANDAS 
SHRIMAN SOMANI.* 


Indian Companies Act (VII of 1913), Sec. 91-B—Director contravening provisions oy 
s. 91-B(1)—Whether contract rendered void as result of such contravention. 
Contravention of the provisions of s. 91-B(1) of the Indian Companies Act, 1913, 
by a director does not render the contract void: It would be voidable at the instance 
of the company and not the director. 
Pratt (Bombay), Limited v. Sassoon & Co., Limited,’ Pratt (Bombay), Limited v. 
M. T. Limited’ Transvaal Lands Company v. New Belgium (Transvaal) Land and 
Development Company and York Tramways Company v. Willows’, referred to. 


- Two suits were filed by the Bank of Poona Limited (plaintiff) for recovery 
of loans alleged to have been advanced by the plaintiff-Bank to Narayandas 
(defendant in one suit) and Ramakrishna and Ramnath (defendants in the 
other suit) on demand promissory notes. The promissory note in respect 
of loan to Narayandas was dated December 27, 1951, while the pro- 
missory note in respect of loan advanced to Ramnath was dated 
January 6, 1951. The defences in respect of -both these promissory 
notes were the same and they were a denial of receipt of considera- 
tion. The defendants alleged that they were connected with the formation of 
the Bank in the year 1946. The plaintiff-Bank. was registered in July 1945 
and the authorised capital of the Bank was Rs. 50,00,000 divided into 50,006 
shares of Rs. 100 each. The issued capital of the Bank at that date: was Rs. 
25,00,000 and it was decided by the directors that Rs. 12,50,000 should be 
called up capital at Rs. 50 per share. By the end of April 1946 only 4860 
shares were sold. In view of certain amendments in the Company’s Act it became 
necessary either to reduce the capital of the Bank or to sell 20140 more shares 
by June 30, 1946. Some of the directors purchased some shares and the de- 
fendant Narayandas was, according to him, persuaded to purchase 2000 shares 
worth Rs. 2,00,000 for which the called up amount would be a sum of Rs. 
1,00,000. The promises at that time given to Narayandas were that :— ` 


“(A) For purchasing 2000 shares Rs. one lakh will have to be paid (Rs. 50,000/- 
along with the application and Rs. 50,000/- after allotment). This amount will be paid 
to you through Bank. | m 

(B) Arrangement will bẹ made to charge interest at the rate of 44 per cent on thè 
said amount. 

(C) Instead of recovering the said amount from the defendant I Loya ang 
Dr. Parulekar [Directors] shall sell those shares. .We shall see that no liability falls on 
you. The income of the sale of shares shall be directly credited as repayment of the 
principal and interest of the loan amount advanced to you. In that matter we shall see 
that no liability falls on you and that you are not made to suffer”. i 
It was further contended that it was for -the payment of the called up money 
for these shares that a promissory note was taken from Ramnath and loans 
advanced in his name. As the directors failed ‘to sell the shares, ‘when Narayan- 


*Decided, August 11, 1960. First Appeal 1 (1985) 87 Bom. L. R.'978. ` 
No. 819 of 1955 (with First Appeal No. 820 2 (1938) 40 Bom. L.R. 1109, P.C. 
of 1955), against the decision of J.-S. Gunjal, 3 [1914] 2 Ch. 488. 

Third Joint Civil Judge, Senior Division, at > 4 (1882) 8 Q.B. 685. 

Poona, in Special Civil Suit No. 78 ‘of 1954. 
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das was asked to pass the relevant promissory note in 1951 he refused to do so. 
As a result of his refusal the two directors agreed to purchase 1800 shares out 
of 2000 shares purchased by the defendant and it was thereafter that he exe- 
euted the pro-note. The defendant also contended that at the meeting of May 
25, 1946, when the allotment of the shares was made by the Board of Directors 
there were only three directors present, one of whom was Narayandas himself. 
He voted at the meeting but in view of s. 91(b) of the Companies Act his 
voting was ineffective and so was his presence for the purpose of the quorum. 
It was, therefore, contended that the allotment itself was invalid, and if the 
allotment was invalid the entire consideration for the so-called loan failed 
and, therefore, there was failure of consideration. The trial Judge upheld the 
contentions of the defendants and dismissed both the suits. 


R. B. Kotwal and K. H. Bhabha, with M. A. Rane and C. R. Dalvi, for the 


appellant (in both the appeals). 
S. V. Gupte, with K. J. Abhyankar and V. J. Jhaveri, for the respondent (in 


F. A. Ne. 319° off 1955). 
ŞS. V. Gupte, with K. J. Abhyankar, V. D. Malpani and V. J. Jhaveri, for the 
respondent (in F. A. 820 of 1955). 


Pare, J. [His Lordship after dealing with questions not material to this 
report, proceeded.] It is, however, contended that we must go back to the 
initial transactions between the parties and if the shares themselves were not 
validly allotted to the defendant for one reason or the other, then the debt 
of Ramnath itself could not be sustained and, therefore, the ‘havala’ entry could 
not be effective since in that event the consideration would have failed. It is 
this part of the argument that we must now consider. The argument is founded 
en s. 91-B of the Indian Companies Act which says: 

“/1) No director shall, as a director, vote on any contract or arrangement in which 
he is either directly or indirectly concerned or interested nor shall his presence count 
for the purpose of forming a quorum at the time of any such vote; and-if he does so 
vote, his vote shall not be counted”. 

The proviso to sub-s. (J) is not necessary for our purpose. Sub-s. (2) says: 

- “Every director who contravenes the provisions of sub-section (1) shall be liable 
to a fine not exceeding one thousand rupees.” 

The rest of the section is not material for our purpose. It is argued by Mr. 

Gupte, that since the defendant’s presence is not to be counted for the purpose 
of forming a quorum at the time of the vote, there was no quorum at the meet- 
mg since there were only three directors present at the meeting and, therefore, 
any business transacted at this meeting could not be said to be validly transact- 
ed and, therefore, the allotment was void ab initio. r 

The section itself does not say that the contract would be void as does s. 
§1D(3) which says: 

“If any such manager or other agent makes default in complying with the require- 
ments of this section— l 

(a) the contract shall, at the option of the company, be void as against the company; 
and : 

(b) such manager or other agent shall be liable to a fine not exceeding two hundred 

rupees,” 

Tt is true that a penalty is provided but that by itself cannot make the con- 

ate void. It would be voidable at the instance of the company and not the 
irector. 

Mr. Gupte has referred us to the case of Pratt (Bombay), Limited v. Sassoon 
& Co., Limited.’° In this case the transactions. were between three companies, 
which have been throughoit the judgment called Pratts, M.T.s. and the Sas- 
soons. Pratts were indebted to M.T.s and -M.T.s in their turn were indebted 


' 1 (1985) 87 Bom. L.R. 978. 
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to the Sassoons. It was agreed by Pratts to execute a document of mortgage 
in favour of Sassoons for a sum of Rs. 9 lacs due to the Sassoons from M. T.s. 
Out of the amount of Rs. 9 lacs borrowed by M.T.s, Rs. 4,50,000 were lent to 
Pratts. One A. J. Raymond, who was the Managing Director of the Sassoons was 
also a director of M.T.s, and had voted at the resolution passed by Pratts in the 
meeting of the directors in favour of the execution of the document. AN the 
directors of Pratts and M.T.s were common. It was, therefore, contended by 
the Liquidator for Pratts that the whole transaction was bad as it was hit by 
s. 91-B of the Indian Companies Act. Sir John Beaumont C. J. in his Judg- 
ment after reviewing the evidence and the law observes (p. 1008) : 

“ It seems to me, in the circumstances of this case, impossible to hold otherwise 

than that Sassoons had notice that the votes of the directors of Pratts in favour of the 
execution of this document, under which they claim, ought not to have been counted 
by reason of the provisions of s. 91B. If that is so, the resolution of the directors of 
Pratts of February 23, 1928, is void, and the execution of the mortgage in favour of 
Sassoons must also be void...” 
Mr. Gupte naturally relies on these observations to show that the transaction 
is void ab initio. But considering the judgment closely it appears that this 
conclusion is not justified. If the transaction were void ab initio, there could 
have been no question of notice to Sassoons and the learned Judge has made 
it very clear that it was in view of the fact that Sassoons had notice that he 
held that the transaction was void. It only means that the transaction was 
voidable, i.e. one that could be avoided by the company against whose interest 
it was. This conclusion is supported by the confirming judgment of the Privy 
Council in Pratt (Bombay), Limited, v. M. T. Inmited,* the observations being 
at p. 1131. The Privy Council does not use the word ‘void’. It says: 

“Subject to the question whether the Sassoon Company had notice of the facts as 
to the interest of the directors of Pratts, their Lordships think, therefore, that the inden- 
tures of February 28, 1928, and August 11, 1931, are voidable by the Official Liquidator. 
They are not of opinion that s. 91B would operate to deprive of the benefit of his con- 
tract with the company a third party who had no notice of the defect in the directors’ 
authority. ..”. 

It is contended that the observations in Pratt (Bombay), Limited v. Sassoon 
G& Co. Linited were not with reference to a quorum but with reference to some 
directors being common between the two companies i.e. Pratts & M. T. s. and 
Raymond being common to all the three companies. From the statement of 
facts at p. 982 it appears that the directors of Pratts and M. T. s. were identi- 
cally the same and A. Y. Raymond a director of Sassoon was one of the direc- 
tors. If that is so, it would clearly appear that if the directors of M. T. s. 
were also the directors of Pratts and the resolution was voted by the directors 
of M.T.s. there could be no quorum at all and, on the argument of Mr. Gupte, 
the resolution should be void and still this Court and also the Privy Council 
said that it was merely voidable. The conclusion, therefore, that the resolu- 
tion is void is not supported by those authorities. | 

- Same would seem to be the view expressed in Fransvaal Lands Company v. 
New Belgium (Transvaal) Land and Development Company®. In that case 
there was provision im the articles of the Company corresponding to the one” 
contained in s. 91. At p. 505 the Court observed: 

“The provisions of this article were not observed when the resolution to purchase 
the Lydenberg shares was carried, as Harvey votes in favour of it, and without his vote 
being counted there was no quorum, whereof the defendants, the other contracting party, 
had full notice. The result is that the contract was voidable, and has been duly 
avoided,...” 

This case is sought to be distinguished on the ground that in that ease only 
articles of the company were involved while in this case there is a statutory 
prohibition and, therefore, the principle of that case will not apply to this 


2 (1938) 40 Bom. L.R. 1109, P.C. 3 [1914] 2 Ch, 488. 
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case. It is difficult to accept this contention. The fundamental result of the 
provisions, whether they be in the articles of association or in the statute, are 
the same, viz. there was no quorum without the defendant being a member 
of the Board and voting at it, and that is the only basis on which reliance is 
placed for holding that the allotment resolution was void and ineffective. In 
principle, therefore, there does not appear to be any difference between the two 
eases and it will not be possible to say merely from this circumstance that the 
allotment is void ab initio; it can only be voidable. 

It is contended by Mr. Kotwal that the defendant, being himself a party to 
the resolution and being primarily responsible for committing the illegality, 
cannot be allowed to say that the allotment_is bad and not effective. Now, 
the directors of a company have a peculiar position in the management of a 
company since it must act through others. They control its destinies and 
enjoy large powers. As such, they are treated as being in a fiduciary position 
and greatest good faith is expected in the discharge of their duties.. This pro- 
vision is enacted so that they would be prevented from acting in such a manner 
that duty and self interest should conflict. This section would appear to be 
intended for the protection of the interests of the company and if that is so 
the contract could not be avoided by the defaulting director. Mr. Kotwal is 
supported by the case of York Tramways Company v. Willows*, the observa- 
tions of Brett L. J. being pertinent (p. 699) : 


“,..But I will assume that the defendant was not qualified to be a director, and that 
he did not accept the shares at the meeting in November: nevertheless he acted as a 
director, and did so bona fide and with the intention of discharging the duties of a 
director. Under this state of circumstances I think that the reasoning of Lord Cairns in 
Murray v. Bush ° applies. I prefer to follow the doctrine laid down by him rather than 
that laid down by Lord Chelmsford in the same case. I think that the defendant was 
bound by his acting as a director: in this point of view also it must be taken that he 
joined in the allotment to himself, and I think that‘he is estopped from denying his liabi- 
lity. I feel more strongly upon this point than the Lord Chief Justice appears to do...” 
Even on general principles the defendant cannot be allowed to plead his own 
default for avoiding the allotment because he now finds it onerous. If the 
statute had itself made the transaction void on grounds of publie policy, the 
position may have been different. That, however, is not the case here. We must, 
therefore, hold that it is not open to the defendant to challenge this transaction. 
It may be that under certain circumstances the company may be aggrieved and 
in that case the company or a share-holder of the company may challenge the 
transaction. But that is not the case. The transaction was to the advantage 
of the company which would, if the shares had not been sold within the time 
limit, have been required to reduce its capital and would have suffered in cre- 
dit. The defendant cannot be allowed to challenge the allotment. 
[The rest of the judgment is not material to this report]. 


Appeal allowed. 


Before Mr. Justice Kotual. 


SUNANDA GUNDOPANT ASHTEKAR v. GUNDOPANT BANDOPANT 
. ASHTEKAR.* 

Civil Procedure Code (Act V of 1908), O. IV, r. 13—Hindu Marriage Act (XXV of 1955), 
Sec. 21—Applicability of O. IX, r. 13 of Code to proceedings under Hindu Marriage 
Act. i 

Proceedings under the Hindu Marriage, Act, 1955, are regulated by the Civil Pro- 
cedure Code, 1908. Therefore, O. IX, r. 13, of the Code is applicable to such proceed- 
ings. ' ; 


Ter facts appear in the judgment. 


~ 


4 (1882) 8 Q. B. 685. *Decided, August 12, 1960. Civil Revision 
4a (1873) 6 H.L. 87, at'pp. 69, 70. Application No. 1848 of 1959. 


126 THE BOMBAY LAW REPORTER. [VOL, LXII, 


H. R. Kulkarni for M. V. Paranjape, for the applicant. 
R. P. Sawant, for the opponent. 


Korvat J. This is an application for revision by a wife in a suit for divorce 
filed by her husband. A, petition for divorce was made on November 20, 1956, 
by the husband on the ground of desertion by the wife, and an alternative 
prayer for judicial separation was also made. The wife put in her appearance 
and filed a written statement, and the suit came up for hearing on December 
9, 1957, before the Civil Judge (Senior Division), Kolhapur. On that day, 
the wife was absent, and the trial Judge proceeded to examine three witnesses 
on behalf of the husband and closed the case. On December 11, 1957, he pas- 
sed a decree for judicial separation under s. 10 of the Hindu Marriage Act, 
1955. i 
Consequent upon this ex parte decree the wife, the present applicant, applied 
on January 10, 1958, for setting aside the ex parte decree. Her application 
(Mise. Application No. 27 of 1958) purported to be under O. IX, r. 13 of the 
Code of Civil Procedure. That application was rejected by the trial Court on 
the ground that the wife had not established sufficient cause for setting aside 
the ex parte decree, and that she did not appear to have contested the suit 
with diligence. The trial Judge was not satisfied that she had any exeuse for 
remaining absent on December 9, 1957. In appeal, the Assistant Judge has 
confirmed the trial Court’s finding and held as follows: 

“Therefore, prima facie, she has failed to prove sufficient cause for her absence, and 
the order of the learned Judge must be upheld.” 
He has also held that in proceedings under the Hindu Marriage Act, proceed- 
ings under O. IX, r. 18, of the Code of Civil Procedure are not permissible. In 
the first place, it may be pointed out that to give a finding that prima facie the 
wife has failed to prove sufficient cause for her absence, is hardly a finding 
which ‘would justify dismissal of her application for setting aside the ex parte 
decree. But, apart from this, it has been pointed out by Mr. Kulkarni on 
behalf of the wife that she had in her application specifically alleged that on 
December 9, 1957, she had sent a telegram to the Court saying that she was 
unable to come and' one of the grounds on which she intended to show suffi- 
` cient cause was the sending of that telegram. The Appellate Court has also 
referred to this telegram in para. 7 of its judgment. Nevertheless there is ab- 
solutely no finding in the orders of both the Courts below as to whether this 
telegram was received by the Court and, if received, whether it constituted 
sufficient cause or not. It seems to me that it was completely lost sight of in the 
considerable discussion that took place in both the Courts below upon other 
points. If the telegram was received in Court, it would certainly be a etreum- 
stance which ought to be taken into account in deciding whether the wife had 
shown sufficient cause for setting aside the ex parte decree or not. In\the ab- 
sence of any adjudication as to that telegram, I think, that the findings of both 
the Courts below are vitiated. Counsel for neither of the two parties before 
me were able to show that that telegram was considered in the Courts below. Mr. 
Sawant on behalf of the opponent has pointed out that the trial Judge did 
refer to some telegram though not one of December 9, 1957. In these circum- 
stances, it seems to me that the findings of both the Courts below will have to 
be set aside and the application to set aside the ex parte decree made on January 
10, 1958. sent back for re-trial from the stage which it had reached when the 
issues were framed. 

Another objection to this course is founded upon the view taken by the ap- 
pellate Court as to the provisions of ss. 21, 23 and 28 of the Hindu Marriage 
Act, 1955. The learned Judge has, upon a consideration of these sections, held 
that the provisions of the Civil Procedure Code do not apply to the proceedings 
under the Hindu Marriage Act, and that, therefore, O. IX, r. 13 cannot apply, 
and he was not empowered to set aside the ex parte decree. 

Reliance has been placed by the appellate Judge principally on s. 21 which 
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states that subject to the other provisions contained in the Act and to such 
rules as the High Court may make in this behalf, all proceedings under this 
‘Act shall be regulated as far as may be by the Code of Civil Procedure, 1908. 
The learned Judge held that since no rules have been framed by the High ‘Court, 
s. 21 of the Act cannot be invoked. I should have thought that the simple 
language of the section admits of no doubt or difficulty. The appellate Judge 
has remarked that there are no rules framed by the High Court as required 
by the section and seems to imply that in the absence of any such rules, the 
section cannot apply. I am unable to see what the framing of the rules by the 
High Court has got to do with the applicability of s. 21. The power to frame 
rules given by s. 21 is only an enabling power and it leaves it to the discretion 
of the High Court to frame or not to frame rules. Section 2 does not make 
the framing of the rules a condition precedent to the applicability of the pro- 
- visions of the Civil Procedure Code to proceedings under the Hindu Marriage 
- Aet. Therefore, assuming that no rules have been framed by the High Court, 
still the proceedings under the Act must be regulated by the Code of Civil Pro- 
cedure, and therefore, O. IX, r. 18 would apply. 
> It may, however, be pointed out to the learned appellate Judge that rules 
under the Act have been framed by the High Court, and though they may not 
expressly provide for proceedings for setting aside ex parte decrees, the normal 
provisions of the Civil Procedure Code would apply. These are to be found 
at page 329 of the Civil Manual Volume I (1957 Reprint) Chapter XXVIII. 
Reference was also made by the learned Judge to ss. 23 and 28 of the Act. 
Section 23(7) deals with the grounds upon which and the conditions under 
which a decree’ can be passed, and sub-s. (2) prescribes it as a duty of the 
Court to bring about reconciliation between the parties wherever possible. Sec- 
tion 28 merely deals with the enforcement of and appeal from decrees and 
orders. I am unable to see how the provisions of any of these two sections can 
affect the question as to the applicability of the provisions of the Civil Procedure 
Code to proceedings under the Act. I am unable to sustain the view of the 
learned appellate Judge that in proceedings under the Hindu Marriage Act, 
the provisions of O. IX, r. 18, of the Code of Civil Procedure do not apply. 
Upon the view that I take, I allow the application, I set aside the orders of 
the Courts below and remand the application dated January 10, 1958, Miscel- 
Janeous Application No. 27 of 1958 made by the applicant for retrial from 


the stage of issues. There will be no order as to costs. . 
Application allowed. 


SUPREME COURT. 


Present: The Hon'ble Mr. B. P. Sinha, Chief Justice, Mr. Justice J. L. Kapur, Mr. Justice 
P. B. Gajendragadkar, Mr. Justice K. Subba Reo and Mr. Justice K. N. Wanchoo. 


THE STATE OF BOMBAY v. K. P. KRISHNA.* 

Endustrial Disputes Act (XIV of 1947), Secs. 12(5),10(1)—Whether s. 12(5) by itself and 
independently of s. 10(1) empowers Government to make a reference—Govern- 
ment when acting under s. 12(5) whether must base its decision only and solely 
on report made under s. 12(4)—Administrative order passed by Government under 
s. 12(5) refusing to make a reference when can be interfered with by Court—Con- 
siderations of expediency when: permissible when Government has to decide whether 
to make a reference or not. 

The power to make a reference under s. 12(5) of the Industrial Disputes Act, 1947, 
which the appropriate Government will exercise if it comes to the conclusion that a 
case for reference has been made must be found in s. 10(1) of the Act. When s. 12(5) 
says that the Government may make such reference it really means it may make 


*Necided, August 18, 1960. Civil Appeals Nos. 37 and 88 of 1957. 
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such reference under s. 10(1). Section 12(5) by itself and independently of s. 10(1) 
does not confer power on the Government to make a reference. 

A discretion. to consider all relevant facts which is conferred on the Government by 
s. 10(1) of the Industrial Disputes Act, 1947, could be exercised by the Government 
even in dealing with cases under s. 12(5) of the Act, provided the said discretion is 
exercised bona fide, its final decision is based on a consideration of relevant facts and 
circumstances, and the second part of s. 12(5) is complied with. 

The problem which the Government has to consider while acting under s. 12(5) (a) 
is whether there is a case for reference. This expression means that Government 
must first consider whether a prima facie case for reference has been made on the 
merits. If Government comes to the conclusion that a prima facie case for reference 
has been made then it would be open to the Government also to consider whether 
there are any other relevant or material facts which would justify its refusal to make 
a reference. i 

The order passed by the Government under s. 12(5) of the Industrial Disputes Act, 
1947, may be an administrative order and the reasons recorded by it may not be just- 
ciable in the sense that their propriety, adequacy or satisfactory character may not 
be open to judicial scrutiny; nevertheless if the Court is satisfied that the reasons 
given by the Government for refusing to make a reference are extraneous and not 
germane then the Court can issue a writ of mandamus even in respect of such an 
administrative order, 

Though considerations of expediency cannot be excluded when Government con- 
siders whether or not it should exercise its power to make a reference it would not 
be open to the Government to introduce and rely upon wholly irrelevant or extra- 
neous considerations under the guise of expediency. It may for instance be open to 
the Government in considering the question of expediency to enquire whether the 
dispute raises a claim which is stale, or which is opposed to the provisions of the 
Act, or is inconsistent with any agreement between the parties, and if the Government 
comes to the conclusion that the dispute suffers from infirmities of this character, it 
may refuse to make the reference. But even in dealing with the question as to 
whether it would be expedient or not to make the reference Government must not act 
in a punitive spirit but must consider the question fairly and reasonably and take 
into account only relevant facts and circumstances. 

Any punitive action taken by the Government by refusing to refer for adjudi- 
eation an industrial dispute for bonus would be wholly inconsistent with the object 
of the Industrial Disputes Act, 1947 


Tue facts appear at 52 Bombay Law Reporter 1138. 


C. K. Daphtary, Solicitor General of India, with R. Ganapathy Iyer and R. H. 
Dhebar, for the appellant (in C.A. No. 37 of 1957) and respondent No. 6 (in 
C.A, No. 38 of 1957). 

S. D. Vomadalgl and I. N. Shroff, for the appellant (in C.A. No. 38 of 1957) 
and respondent No. 6 (in C.A. No. 37 of 1957). 

Rajni Patel, 8S. N. Andley, J. B. Dadachanji, Rameshwar Nath and P. L. 
Vohra, for respondents Nos. 1 and 3 to 5 (in both the appeals). 

S. B. Naik and K. R. Chaudhuri, for respondent No. 2 (in both the appeals). 


GAJENDRAGADKAR J. These two appeals arise from an industrial dispute be- 
tween the Firestone Tyre and Rubber Co. of India Ltd., (hereafter called the 
company) and its workmen (hereafter called the respondents), and they raise a 
short and interesting question about the construction of s. 12(5) of the Indus- 
trial Disputes Act XIV of 1947 (hereafter called the Act). It appears that 
the respondents addressed four demands to the company; they were in respett 
of gratuity, holidays, classification of certain employees and for the payment 
of an unconditional bonus for the financial year ended October 31, 1953. The 
respondents’ union also addressed the Assistant Commissioner of Labour, Bom- 
bay, forwarding to him a copy of the said demands, and intimating to him 
that since the company had not recognised the respondents’ union there was 
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no hope of any direct negotiations between the union and the company. The 
Assistant Commissioner of Labour, who is also the conciliation officer, was there- 
fore requested to commence the conciliation proceedings at an early date. 
Soon thereafter the company declared a bonus equivalent to 4 of the basic 
earnings for the year 1952-53. The respondents then informed the company 
that they were entitled to a much higher bonus having regard to the profits 
made by the company during the relevant year and that they had decided to 
accept the bonus offered by the company without prejudice to the demand al- 
ready submitted by them in that behalf. After holding a preliminary discus- 
sion with the parties the conciliation officer examined the four demands made 
by the respondents and admitted into conciliation only two of them; they were 
in respect of the classification of certain employees and the bonus for the year 
1952-53; the two remaining demands were not admitted in conciliation. The 
conciliation proceedings initiated by the conciliator, however, proved infructu- 
ous with the result that on July 5, 1954, the conciliator made his failure report 
under s. 12(4) of the Act. In his report the conciliator has set out the argu- 
ments urged by both the parties before him in respect of both the items of dis- 
pute. In regard to the respondents’ claim for bonus the conciliator made cer- 
tain suggestions to the company but the company did not accept them, and su 
` it became clear that there was no possibility of reaching a settlement on that 
issue. Incidentally the conciliator observed that it appeared to him that there 
was considerable substance in the case made out by the respondents for pay- 
ment of additional bonus. .The conciliator also dealt with the respondents’ 
demand for classification and expressed his opinion that having regard to the 
type and nature of work which was done by the workmen in question it seemed 
clear that the said work was mainly of a clerical nature and the demand that 
the said workmen should be taken on the monthly-paid roll appeared to be 
in consonance with the practice prevailing in other comparable concerns. The 
management, -however, told the conciliator that the said employees had receiv- 
ed very liberal increments and had reached the maximum of their scales and 
so the management: saw no reason to-accede to the demand for classification. 
On receipt of this report the Government of Bombay (now the, Government of 
Maharashtra) considered the matter and came to the conclusion that the dispute 
in question should not be referred to an industrial tribunal for its adjudication. 
Accordingly, as required by s. 12(5) on December 11, 1954, the Government 
communicated to the respondents the said decision and stated that it does not 
propose to refer the said dispute to the tribunal under s. 12(5) ‘‘for the reason 
that the workmen resorted to go slow, during the year 1952-53’’. It is this 
decision of the Government refusing to refer the dispute for industrial adjudi- 
eation that has given rise to the present proceedings. 
. On February 18, 1955, the. respondents. filed in the Bombay High Court a 
petition under art. 226 of the Constitution praying for the issue of a writ of 
mandamus or a writ-in the nature of mandamus or other writ, direction or 
order against the State of Maharashtra (hereafter called the appellant) calling 
upon it to refer the said dispute for industrial adjudication under s. 10(/) 
and s. 12(5) of the Act. To this application the company was also impleaded 
as an opponent.. This -petition -was heard by: Tendolkar J. He held that s. 
12(5) in substance imposed an obligation on the appellant to refer the dispute 
provided it was satisfied that a case for reference had been made, and he came 
to the conclusion that the reason given by the appellant for refusing to make 
a reference was go extraneous that the respondents were entitled to a writ of 
mandamus against the appellant. Accordingly he directed that a mandamus 
shall issue against the appellant to reconsider the question of making or re- 
fusing to make a reference under s. 12(5) ignoring the fact that there was & 
slow-down and taking into account only such reasons as are germane to the 
question of determining whether ‘a reference should or should not be made. 

, Against this decision the’ appellant as well as the company preferred appedls. 
Chagla C. J. and Desai J.; who ‘constituted the Court of Appeal, allowed the 
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two appeals to be consolidated, heard them together and came to the conclusion 
that the view taken by Tendolkar J. was right and that the writ of mandamus 
had been properly issued against the appellant. The appellant and the com- 
pany then applied for and obtained a certificate from the High Court and 
with that certificate they have come to this Court by their two Appeals Nos. 
37 and 38 of 1957. These appeals have been ordered to be consolidated and 
have been heard together, and: both of them raise the question about the con- 
struction of s. 12(5) of the Act. 

` Before dealing with the said question it would be convenient to state one 
more relevant fact. It is common ground that during a part of the relevant 
year the respondents had adopted go-slow tactics. According to the company 
the period of go-slow attitude was seven months whereas according to the res 
pondents it was about five months. It is admitted that under cl. 23(c) of the 
standing orders of the company wilful slowing-down in performance of work, 
or abetment, or instigation thereof, amounts to misconduct, and it is not denied 
that as a result of the go-slow tactics adopted by the respondents disciplinary 
action was taken against 58 workmen employed by the company. The res- 
pondents’ case is that despite the go-slow strategy adopted by them for some 
months during the relevant year the total production for the said period com- 
pares very favourably with the production for previous years and that the 
profit made by the company during the relevant year fully justifies their clam 
for additional bonus. The appellant has taken the view that because the respond- 
ents adopted go-slow strategy during the relevant year the industrial dispute 
raised by them in regard to bonus as well as classification was not to be referred 
for adjudication under s. 12(5). It is im the light of these facts that we have to 
consider whether the validity of the order passéd by the appellant refusing to 
refer the dispute for adjudication. under s. 12(5) can be sustained. 

Let us first examine the scheme of the relevant provisions of the Act. Chap- 
ter III which consists of ss. 10 and 10A deals with reference of dispute to 
_ Boards, Courts or Tribunals. Section 10(7) provides that where the appro- 

priate Government is of opinion that any industrial dispute exists or is appre- 
hended, it may at any time by order in writing refer the dispute to one or the 
other authority specified in cls. (a) to (d). This section:is of basic importance 
in the scheme of the Act. It shows that the main object of the Act is to provide 
for cheap and expeditious machinery for the decision of all industrial disputes 
by referring them, to adjudication, and thus avoid industrial conflict resulting 
from frequent lockouts and strikes. It is with that object that reference is 
contemplated not only in regard to existing industrial disputes but also in 
respect of disputes which may be apprehended. This section confers wide and 
even absolute discretion on the Government either to refer or to refuse to refer 
an industrial dispute as therein provided. Naturally this wide discretion has 
to be exercised by the Government bona fide and on a consideration of relevant 
and material facts. The second proviso to s., 10(7) deals with disputes relating 
to public utility service, and it provides that where a notice under s. 22 has 
been given in respect of such a dispute the appropriate Government shall, 
unless it considers that the notice has been frivolously -or vexatiously given or 
that it would be mexpedient so to do, make a reference under this sub-section 
notwithstanding that any other proceedings under this Act’in respect of the 
dispute may have commenced., It is‘thus clear that in regard to cases falling 
under this proviso an obligation is imposed on the Government to refer the 
dispute unless of course it is satisfied that the notice is frivolous or vexatious . 
or that considerations of expediency required that a reference should not be 
made. This proviso also makes it clear that reference can be made even if 
other proceedings under the Act have already commenced in respect of the 
same dispute. Thus, so far as discretion of the Government to exercise its 
power of referring an industrial dispute is concerned it is very wide under 
s. 10(7) but is limited under the second proviso to s. 10(7). Section 10(2) 
deals with a case where the Government has to refer an industrial dispute and 
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has no discretion in the matter. Where the parties to an industrial dispute 
apply in the prescribed manner either jointly or separately for a reference 
of the dispute between them the Government has to refer the said dispute if 
it is satisfied that the persons applying represent the majority of each party. 
Thus, in dealing with this class of cases the only point on which the Govern- 
ment has to be satisfied is that the persons applying represent the majority 
of each party; once that test is satisfied- the Government has no option but 
to make a reference as required by the parties. Similarly, s. 10-A deals with 
eases where the employer and his workmen agree to refer the dispute to ar- 
bitration at any time before the dispute has been referred under s. 10, and it 
provides that they may so refer it to such person or persons as may be specified 
in the arbitration agreement; and s. 10A(3) requires that on receiving such 
an arbitration agreement the Government shall, within fourteen days, publish 
the same in the official gazette. Section 10A(4) prescribes that the arbitrator 
or arbitrators shall investigate the dispute and submit the arbitration award 
to the appropriate Government; and s. 10A(5) provides that such arbitra- 
tions are outside the Arbitration Act. Thus cases of voluntary reference of 
disputes to arbitration are out the scope of any discretion in the Government. 
That in brief is the position of the discretionary power of the Government to 
refer industrial disputes to the appropriate authorities under the Act. 

The appropriate authorities under the Act are the conciliator, the Board, 
Court of Enquiry, Labour Court, Tribunal and National Tribunal. Section 
11(3) confers on the Board, Court of Enquiry, Labour Court, Tribunal and 
National Tribunal all the powers as are vested in a civil Court when trying 
a suit in respect of the matters specified by cls. (a) to (d). A conciliation 
officer, however, stands on a different footing. Under s. 11(4) he is given the 
power to call for and inspect any relevant document and has been given the 
same powers as are vested in civil Courts in respect of compelling the produc- 
tion of documents. 

- Section 12 deals with the duties of conciliation officers. Under s. 12(7) the 
conciliation officer may hold conciliation proceedings: in ‘the prescribed manner ` 
where an industrial dispute exists or-is apprehended. In regard to an indus- 
trial dispute relating to a public utility service; where notice under s.'22 has 
been given, the effect of s. 12(7) is that, whereas in regard to an industrial 
dispute not relating to a publie utility service the conciliation officer is given: 
the discretion either to hold conciliation proceedings or not, m regard to a 
dispute in respect of a publie utility service, where notice has been given, 
he has no discretion ‘but must hold con¢iliation proceedings in regard 
to it. Section 12(2) requires the conciliation officer to investigate . the 
dispute without delay with the.object of bringing about a settlement, and 
duriug the course of his investigation he may examine all matters affect- 
ing the merits and the right settlement of the dispute and do ail such 
things as he thinks fit for the purpose of inducing the parties to come 
to a fair and amicable settlement. The duty and function of the conci- 
liation officer is, as his very name indicates, to mediate between the parties 
and make an effort at conciliation so as to persuade them to settle their disputes 
amicably between themselves. If the conciliation officer succeeds in his media- 
tion s. 12(3) requires him to make a report of such settlement together with 
the memorandum of the settlement signed by the parties to the dispute. Sec- 
tion 18(3) provides that a settlement arrived at in the course of conciliation 
proceedings shall be binding on the parties specified therein. It would thus 
be seen that if the attempts made by the conciliation officer:to induce the parties 
to come to a settlement succeeds and a settlement is signed by them it has in 
substance the same binding character as an award under s. 18(3). Sometimes 
efforts at conciliation do not succeed ‘either because one of the parties to the 
dispute refuses to co-operate or they do not agree as to the terms of settlement. 
In such cases the conciliation officer has to send his report to the appropriate 
Government under s. 12(4). This report must set forth the steps taken by 
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the officer for ascertaining the facts and circumstances relating to the dispute 
and for bringing about a settlement thereof together with a full statement 
of such facts and circumstances and the reasons on account of which in his 
opinion a settlement could not be arrived at. The object of requiring the 
conciliation officer to make such a full and detailed report is to apprise the 
Government.of all the relevant facts including the reasons for the failure of 
the conciliation officer so that the Government may be in possession of the 


relevant material on which it can decide what course to adopt under s. 12(5). 


In construing s. 12(5), therefore, it is necessary to bear in mind the background 
of the steps which the conciliation officer has taken under s. 12(/) to (4), 
The conciliation officer has held conciliation proceedings, has investigated the 
matter, attempted to mediate, failed in his effort to bring about a settlement 
between the parties, and has made a full and detailed report in regard to his 
enquiry and his conclusions as to the reason on account of which a settlement 
eould not be arrived at. 

Section 12(5) with which we are concerned in the present appeals provides. 
that if, on a consideration. of the report referred to in sub-s. (4), the appropri- 
ate Government is satisfied that there is a case for reference to a Board, Labour 
Court, Tribunal or National Tribunal, it may make such reference. Where 
the appropriate Government does not make such a reference it shall record 
and communicate to the parties concerned its reasons therefor. This section 
requires the appropriate Government to consider the report and decide whe- 
ther a case for reference has been made out. If the Government is satisfied 
that a case for reference has been made out it may make such refer- 
ence. If it is satisfied that a case for reference has not been made out 
it may not make such a reference; but in such a case it shall record and 
communicate to the parties concerned its reasons for not making the 
reference which in the context. means its reasons for, not being satisfied 
that there is a ease for reference. The High Court has held that the 
word ‘‘may’’ in the first part of s. 12(5) must be construed to mean 


' ‘shall’ having regard to the fact that the power conferred on the Gov- 


ernment by the first part is coupled with a duty imposed upon it by the second 
part. The appellant and the company both contended that this view is erro- 
neous. According to them the requirement that reasons shall: be recorded and 
communicated to the parties for not making a reference does not convert ‘‘may’” 
into ‘‘shall’’ and that the discretion vesting in the Government, either to make. 
a reference or not to make it is as wide as it is under s. 10(/) of the Act. In- 
deed their contention is that, even after receiving the report, if the Govern- 
mént decides to make a reference it must act under s. 10(7) for that is the 
only section which confers power on the appropriate Government to make a 
reference. 

It is true that s. 12(5) provides that the appropriate Government may make 
such reference and in that sense it may be permissible to say that a power to 
make reference is conferred on the appropriate Government by s. 12(5). The 
High Court was apparently inclined to take the view that in cases falling 
under s. 12(5) reference can be made only under s. 12(5) independently of 
s. 10(7). In our opinion that is not the effect of the provisions of s. 12(5). If 
it is held that in cases falling under s. 12(5) reference can and should be made 
only under s. 12(5) it would lead to very anomalous consequences. Section 
10(3) empowers the appropriate Government by an order to prohibit the con- 
tinuance of any strike or lock-out in connection with an industrial dispute which 
may be in existence on the date of the reference, but this power is confined 
only to cases where industrial disputes are referred under s. 10(/7). It would 
thus be clear that if-a reference is made only under s. 12(5) independently of 
s. 10(/) the appropriate Government may have no power to prohibit the con- 
tinuance of a strike in connection with a dispute referred by it to the tribunal 
for adjudication; and that obviously could not be the intention of the Legis- 
lature. It is significant that ss. 23 and-24 prohibit the commencement of strikes 
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and lock-outs during the’ pendency ‘of proceedings therein specified, and so even 
in the case ‘of a reference made under s. 12 (5) it would not be open to the em- 
ployer to declare a lock-out or‘for the workmen to go.on strike after such a 
reference is made; but if a strike has commenced or lock-out. has been declared 
before such a reference is made, there would be no power ‘in the appropriate 
Government to prohibit the continuance of ‘such:a‘strike or such a lock-out. 

Section ‘24(2) mdkes it clear that the continuance of a lock-out or strike is 
deemed to'be illegal only if an order prohibiting it is passed’ under s. 10(3). 

Thus the power to ‘maintain industrial peace during adjudication proceedings 
which is so essential and which in fact can ‘be said to'be the basis of adjudica- 
tion proceedings is ‘exercisdble only if a reference is made under s. 10(J). 

What is true about this power is equally ‘true about the power conferred on the 
appropriate Government by's.'10(4); (5 ); (6) and’ (7); In other words, the 
material. provisions contained in sub-ss. (3) to (7) of s. 10 which are an 
integral part of the schemé of reference prescribed by Chapter III of the Act 
clearly indicate that even if the appropriate Government may be acting under 
5. 12(5). the reference must ‘ultimately. be made under s. 10(J). ‘Incidentally 
it is not without signifizarice that even in the pétition made by the respondents 
in the present proceedings they have asked for a writ of mandamus calling upon 
the appellant to make a referencé under ss. '10(7) and 12(5). 

Besides, even as a matter of construction, when's. 12(5) provides that the 
appropriate Government may make ‘such référerice it does not mean that this 
provision is intended to confer a power to make reference as such. That power 
has already been conferred’ by ’s. 10() ; indeed s. 12(5) occurs in a Chapter 
dealing with the, procedure, powers and dtities of the authorities under the Act; 
and it would’ be legitimate ‘to hold’ that à. 12(5) which undoubtedly confers 
power on the appropriate Government to act in the manner specified by it, the 
power to make reference’ which it ‘will exercise if it comes to the conclusion 
that a case for reference has been made must be found in s. 10(J). In other 
words, when s. 12(5) says ‘that the-Government may make such reference it” 
really means it may make such reference under s. 10(/). Therefore it would 
not be reasonable to hold that s. 12(5) by itself and independently of s. 10( I) 
confers power on the appropriate Government to make a reference. i 

The “next point -to consider _is whether, ‘while the appropriate Government 
acts under s. 12(5), it is bound to base its decision only and sdlely on a con- 
sideration ‘of the report made by the conciliation -officer under s. 12(5). The 
tenor of the High Court’s judgment may seem to suggest that the only material 
on which the conclusion of the appropriate Government under s.°12(5) should 
be based is the said report. There is no doubt that having regard-to the back- 
ground furnished by the earlier provisions of s. 12 the appropriate Govern. 
ment would naturally consider the report very carefully and treat it as furnish- 
ing the relevant material which would enable it to decide whether 4 case for 
reference has been made or not; but the words of s. 12(5) -do not suggest that 
the report is the only material on which Government must base its conclusion. 
It would be open to the Government to consider: other. relevant facts which 
may come to its knowledge or which may be -brought to its notice, and it is 
in the light of all these relevant facts that it has to come to ifs decision whether 
a reference should be made or not. The problem which the Government has 
_ to consider while acting under s. 12(5)(a@) is whether.there is a case for re- 

ference. This expression means that Government must first consider whether 
a prima facie case for reference has been made on the merits. If the Govern- 
ment comes to the conclusion that a prima facie case for reference has been 
made then it would be open-to the Government also to consider whether there 
are any other relevant or material facts which-would justify. its- refusal to 
make a reference. The question as to whether a case for reference has been 
made out can be answered in the light of all the relevant circumstances which 
would havea bearing on the merits of a case as well as on the incidental ques- 
tion as to whether a reference should nevertheless be made or not. <A discre- 
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tion to consider all relevant facts which is conferred on the Government by s. 
10(7) could be exercised by the Government even in dealing with cases under 
s, 12(5) provided, of course, the said discretion Is exercised bona fide, its final 
decision is based on a consideration of relevant facts and circumstances, and 
the second part of s. 12(5) is complied with. a l o> 

We have already noticed that s. 12 deals with the conciliation proceedings 
in regard to all industrial disputes, whether they relate to a public utility 
service or not. Section 12(7) imposes an obligation on the conciliation officer 
to hold conciliation proceedings in regard to an industrial dispute in respect 
of publie utility service provided a notice under s. 22 has been given. If in 
such a dispute the efforts at conciliation fail and a failure report 1s submitted 
under s. 12(4) Government may have to act under s. 12(5) and decide whe- 
ther there is a case for reference. Now, in dealing with such a ques- 
tion relating to a public utility service considerations prescribed by the 
second proviso to s. 10(7) may be relevant, and Government may be Justi- 
fied in refusing to make a reference if it is satisfied that the notice Is 
frivolous or vexatious or that reference would be inexpedient. Just as discre- 
tion conferred on the Government under s. 10(/) can be exercised by it in 
dealing with industrial disputes in regard to non-public utility services even 
when Government is acting under s. 12(5), so too the provisions of the second 
proviso can be pressed into service by the Government when it deals with an 
industrial dispute in regard to a public utility service under s. 12(5). 

It would, therefore, follow that on receiving the failure report from the 
conciliation officer Government would. consider the report and other relevant 
material and decide whether there is a case for reference. If it is satisfied that 
there. is such a case for reference it may make a reference. If it does not make 
a reference it shall record and communicate to the parties concerned its reasons 
therefor. The question which arises at this stage is whether the word ‘‘may”’ 
used in the context means ‘‘shall’’, or whether it means nothing more than 
““Cmay’’ which indicates that the discretion is in the Government either to refer 
or not to refer. 

It is urged for the respondent that where power is conferred on an autho- 
rity and it is coupled with the performance of a duty the words conferring 
power though directory must be construed as mandatory. As Mr. Justice 
Coleridge has observed in The Queen v. Tithe Commissioners :' 


“ ..The words undoubtedly are only empowering; but it has been so often decided as 
to have become an axiom, that, in public statutes, | words only directory, permissory or 
enabling may have a compulsory force where the thing to be done is for the public 
benefit or in advancement of public justice”. 


The argument is that s. 12(5) makes it obligatory on the Government to record 
and communicate its reasons for not making the reference and this obligation 
shows that the power to make reference is intended to be exercised for the 
benefit of the party which raises an industrial dispute and wants it to be re- 
ferred to the authority for decision. It may be that the Legislature intended 
that this requirement would avoid casual or capricious decisions in the matter 
because the recording and communication of reasons postulates that the reasons 
in question must stand public examination and serutiny and would therefore 
be of such a character as would show that the question was carefully and 
properly considered by the Government; but that is not the only object in 
making this provision. The other object is to indicate that an obligation or 
duty is cast upon the Government, and since the power conferred by the first 
part is coupled with the duty prescribed by the second part, ‘‘may’’ in the 
context must mean ‘‘shall’’. There is considerable force in this argument. 
Indeed it has been accepted by the High Court and it has been held that if 
the Government is satisfied that there is a case for reference it is bound to 
make the reference. 


1 (1849) 14 Q.B. 459, at p. 474, 
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On the other hand, if the power to make reference is ultimately to be found 
in s. 10(Z) it would not be easy to read the relevant portion of s. 12(5) as 
imposing an obligation on the Government to make a reference. Section 12(5) 
when read with s. 10(/) would mean, according to the appellants, that, even 
after considering the question, the Government may refuse to make a reference 
m a proper case provided of course it records and communicates its reasons 
for its final decision. In this connection the appellant strongly relies on the 
relevant provisions of s. 18. This section deals with the duties -of Boards 
and is similar to s. 12 which deals with conciliation officers. A dispute can 
be referred to a Board in the first instance under s. 10(/) or under s. 12(5) 
itself. Like the conciliation officer the Board also endeavours to bring about 
a settlement of the dispute. Its powers are wider than those of a conciliator 
but its function is substantially the same; and so if the efforts made by the 
Board to settle the dispute fail it has to make a report under s. 18(3). Section 
13(4) provides that if on receipt of the report made by the Board in respect 
of a dispute relating to a public utility service the appropriate Government 
does not make a reference to a Labour Court, Tribunal or National Tribunal 
under s. 10, it shall record and communicate to the parties concerned its reasons 
therefor. The provisions of s. 13 considered as a whole clearly indicate that 
the power to make a reference in regard to disputes referred to the Board 
are undoubtedly to be found in s. 10(/). Indeed in regard to disputes relat- 
ing to non-public utility services there is no express provision made authorising 
the Government to make a reference, and even s. 18(4) deals with a case where 
no reference is made in regard to a dispute relating to a public utility service 
which means that if a reference’ is intended to be made it would be under the 
second proviso to s. 10(7). Incidentally this fortifies the conclusion that when- 
ever reference is made the power to make it is to be found under s. 10(J). 
Now, in regard to cases falling under s. 18(4) since the reference has to be 
made under s. 10 there can be no doubt that the considerations relevant under 
the second proviso to s. 10(/) would be relevant and Government may well 
justify their refusal to make a reference on one or the other of the grounds 
specified in the said proviso. Besides, in regard to disputes other than those 
falling under s. 18(4) if a reference has to be made, it would clearly be under 
s. 10(/). This position is implicit in the scheme of s. 13. The result, there- 
fore, would be that in regard to a dispute like the present it would be open 
to Government to refer the said dispute under s. 12(5) to a Board, and if the 
Board fails to bring about a settlement between the parties Government would 
be entitled either to refer or to refuse to refer the said dispute for industrial 
adjudication under s. 10(/). There ean be no doubt that if a reference has 
to be made in regard to a dispute referred to a Board under s. 13, s. 10(/) 
would apply, and there would be no question of importing any compulsion or 
obligation on the Government to make a reference. Now, if that be the true 
position under the relevant provisions of s. 13 it would be difficult to accept 
the argument that at a prior stage when Government is acting under s. 12(5) 
it is obligatory on it to make a reference as contended by the respondent. 

The controversy between the parties as to the construction of s. 12(5) is, 
however, only of academic importance. On the respondents’ argument, even 
if it is obligatory on Government to make a reference provided it is satisfied 
that there is a ease for reference, in deciding whether or not a case for reference 
is made Government would be entitled to consider all relevant facts, and if on 
a consideration of all the relevant facts it is not satisfied that there is a case 
for reference it may well refuse to make a reference and record and communi- 
cate its reasons therefor. According to the appellant and the company also 
though the diseretion is with Government its refusal to make a reference can be 
justified only if it records and communicates its reasons therefor and it appears 
that the said reasons are not wholly extraneous or irrelevant. In other words, 
though there may be a difference of emphasis in the two methods of approach 
adopted by the parties in interpreting s. 12(5) ultimately both of them are 


` 
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agreed that if in refusing to make a reference Government is influenced by 
reasons which are wholly extraneous’ or irrelevant or which are not- germane 
then; its decision may be open, to challenge in a Court of law. It would thus 
appear that even the appellant and the company do not dispute that if ʻa. com 
sideration of ‘all the relevant and germane factors leads the Government to 
the conclusion. that there is a case for reference the Government must , refer 
though they emphasise that the scope and extent of relevant consideration 
is very, wide; in substance the plea of the respondents: that tmay” must mear 
“ishall”? in s. 12(5) leads to the same result. -Therefore both the methods 
of approach ultimately lead to the same crucial enquiry: are the reasons re- 
eorded and communicated by the Government under s. 12(5) germane and 
relevant or not? l i 7s 
It is a common ground that a writ for mandamus would lie against-the Gov- 
ernment if the order passed by it under s. 10(J) is for instance- contrary to 
the provisions of s. 10(/)(a) to (d) in the matter of ‘selecting the appropriate. 
authority; it is also common ground that in refusing to‘make a reference under: 
s. 12(5) if Government does not record and communicate to the parties con- 
cerned its reasons therefor a writ.of mandamus would lie. Similarly-it.is not 
disputed that if a party can show that the refusal to refer a dispute is not 
bona fide or is based on a consideration of wholly irrelevant facts and circum- 
stances a writ of. mandamus would lie. The'order passed by the Government 
under, s. 12(5) may be an administrative order and the reasons recorded ‘by it 
may not be justiciable’in the sense that their propriety, adequacy or satis- 
factory character may not be open.to judicial scrutinity; in that sense it would. 
be correct to say that the Court hearing a petition for mandamus is not sitting 
in appeal over the decision of ‘the Government; nevertheless if the Court is: 
satisfied that tle reasons given by the Government for refusing to make. a 
reference are extraneous and not germane then the Court can issue, and would 
be justified in issuing, a writ of mandamus even in respect of such an adminis- 
trative order. After an elaborate argument on the construction of s: 12(5) 
was addressed to’ us it became clear that on this part of the case there was 
no-serious. dispute between the parties. That is why we think the controversy 
as to the construction of s. 12(5) is of no more than academic importance. 
That takes us to.the real point .of dispute between the parties, and that is: 
whether the reason given by the appellant in the present case for refusing to 
make a reference is germane or not. The High Court has held that it is wholly 
extraneous and it has issued a writ of mandamus ‘against ‘the appellant. We 
have already seen that the only reason given by the appellant is that the work- 
men resorted to go slaw during the -year 1952-58. It would appear- prima 
facie from the communication addressed by the appellant to the respondents 
that this was the only reason which weighed with the Government-in declining 
to refer the dispute under s. 12(5). It has been strenuously’urged before us 
by the appellant and the company that it is competent for the Government 
to consider whether it would be expedient to refer a dispute of this kind for 
adjudication. The argument is that the object of the Act it not only to make 
provision for investigation and settlement of industrial’ disputes but -also ‘to 
secure industrial peace so that it may lead to more production and:help national 
economy. Co-operation between capital and labour as well as sympathetic 
understanding on the part of capital and discipline on the part of labour are 
essential for achieving the main object’ of the Act; and so it would not be right 
to assume that the Act requires that every dispute must necessarily be referred: 
to industrial adjudication. It may be open to Government to take into account 
the facts that the respondents showed’ lack of discipline in adopting go-slow 
tactics, and since their conduct during a substantial part of the relevant year 
offended against the standing orders that was a fact which'was relevant in 
considering whether the present dispute should be referred to industrial ad- 
Judication or not. On the other hand, the High Court has held that the reason 
given hy jhe Government is wholly extraneous and its refusal to refer the dis- 
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pute is plainly punitive | in character and as such is based: on considerations 
which are not at all. germane to s. 12(5). This Court has always expréssed: its 
disapproval’ of breaches of, law.either by the- employer or ‘by the employees, and 
has ‘emphasised, that, while -the employees ` may be entitled to agitate’ for their 
legitimate claims, it would be wholly wrong ón their’ part to take recourse to 
any action which i As prohibited by the standing ‘orders or statutes or which shows 
wilful lack. o£ discipline” or’ a concerted ` ‘spirit of ‘non-to-operation” with the em- 
ployer. Even so the’ question still remains’ whether the bare and bald reason 
given in the order passed by the ‘appellant ‘can be sustdined as ‘being: germane 
or relevant to. the issue’ between the parties. ` Though ‘considerations of ex- 
pediency- cannot be exėluđded. when Government considers whether’ or not it 
should exercise its power to make a, ‘reference it -would not be open to the: 
‘Government to introduce and rély’upon- wholly irrelévaiit or extraneous con- 
siderations under the. guise of expediency. ` It may for instance be open to 
the Government in considering the quéstidn of expédiency to enquire whether 
the dispute raises a claim which is very stale, or which is opposed to the pro- 
visions of the Act, or is. inconsistent with any agteenient between the parties, 
and if the Government comes to the conclusion that the dispute suffers from 
infirmities of this character, it may refuse to make the reference. But even 
in dealing with the question as to whether it would be expedient or not to make 
the reference Government must not act in a punitive spirit but must consider 
the question fairly and reasonably | and take into account only relevant facts 
and circumstances. In exercising its power under’s. 10(/) it would not be 
legitimate for the Government for instance to say that it does not like the ap- 
pearance, behaviour or mannér-of the secretary of the union, or even that it 
disapproves of the political affiliation of the union,- which has sponsored the 
dispute. Such considerations would be. wholly extraneous and must be care- 
fully excluded-in exercising the wide discretion vested m the Government. In 
the present case it is significant. that the company has voluntarily paid three 
months’ bonus for the relevant year, notwithstanding the fact that the work- 

men had adopted go-slow tactics during the year, and the report of the con- 
eiliator would’ show prima facie that he thought that the respondents’ claim 
was not at all-frivolous. The reasons communicated by the Government do 
not show that the Government was influenced by any other ‘consideration in 
refusing to make the.reference. It is further difficult to appreciate how the 
misconduct of. the respondents on which the decision of the Government is based 
ean have any.relevance at all‘in the claim for the classification’ of the specified 
employees. which was.one of the items in dispute. If the work done by these 
employees prima facie justified the claim and if as’ the conciliator’s report 
shows the claim was in consonance with the practicé prevailing in other com- 
parable. concerns the misconduct of the respondents cannot be used as a relevant 
eircumstance.in refusing to refer the dispute about classification to industrial 
adjudication. It was a claim which would have benefitted the employees in 
future and the order passed by the appellant deprives: them of that benefit in 
future, Any consideration of discipline cannot, in our opinion, bè legitimately 
allowed to impose such a punishment . on the employees. Similarly, even in 
regard to. the claim for bonus, if the respondents are able to show that the 
profits earned by the company during the relevant year compared to the profits 
earned during the preceding years justified their demand for additional bonus 
it would plainly be a punitive action to refuse to refer such a dispute solely 
on the ground of their misconduct. In this connection it may be relevant 
to remember that for the said misconduct the company did take ‘disciplinary 
action as it thought fit and necessary, and yet it paid the respondents bonus 
to which it thought they. were entitled. Besides, in considering the question 
as to whether a dispute in regard to bonus should be referred for adjudication 
or not it is necessary to bear in mind the well established principles of indus- 
trial adjudication which govern claims for bonus. A claim for bonus is based 
on the consideration that by their contribution to the profits of the employer 
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the employees are entitled to claim a share in the said profits, and so any puni- 
tive action taken by the Government by refusing to refer for adjudication an 
industrial dispute for bonus would, in our opinion, be wholly inconsistent with 
the object of the Act. If the Government had given some relevant reasons 
which were based on, or were the consequence of, the misconduct to which re- 
ference is made it might have been another matter. Under these circumstances 
we are unable to hold that the High Court was in error in coming to the con- 
clusion that the. impugned decision of the Government is wholly punitive in 
character and must in the circumstances be treated as based on a consideration 
which is not germane and is extraneous. It is clear that the Act has been 
passed in order to make provision for the investigation and settlement of indus- 
trial disputes, and if it appears that in eases falling under s. 12(5) the in- 
vestigation and settlement of any industrial dispute is prevented by the ap- 
propriate Government by refusing to make a reference on grounds which are 
wholly irrelevant and extraneous a case for the issue of a writ of mandamus 
is clearly established. In the result we confirm the order passed by the High 
Court though not exactly for the same reasons. 

The appeals accordingly fail and are dismissed with costs, one set of hear- 


ing fees. 
Appeals dismissed. 


Present: The Hon'ble Mr. B. P. Sinha, Chief Justice, Mr. Justice J. L. Kapur, Mr. Justice 
P. B. Gajendragadkar, Mr. Justice K. Subba Rao and Mr. Justice K. N. Wanchoo. 


VASANLAL MAGANBHAI SANJANWALA v. THE STATE OF BOMBAY.” 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 6(2)—Whether 
s. 6(2) ultra vires—Section 6(2) whether exceeds limits of permissible delegated legis- 
lation—-Doctrine of delegated legislation. 


Section 6(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, as it stood 
before the Act was amended in 1956, is not ultra vires. The power delegated to the 
Provincial Government by s. 6(2) does not suffer from the infirmity of excessive 
delegation. 

Harishankar Bagla v. State of Madhya Pradesh’! and Edward Mills Co. Ltd. v. 

The State of Ajmere,’ referred to, 

Per Subba Rao J.: The Constitution confers a power and imposes a duty on the 
Legislature to make laws. The essential legislative function is the determination of 
the legislative policy and its formulation as a rule of conduct. Obviously it cannot 
abdicate its functions in favour of another. But in view of the multifarious activities 
of the welfare State, it cannot presumably work out all the details to suit the varying 
aspects of a complex situation. It must necessarily delegate the working out of details 
to the executive or any other agency. But there is a danger inherent in such a pro- 
cess of delegation. An overburdened Legislature or one controlled by a powerful 
executive may unduly overstep the limits of delegation. It may not lay down any 
policy at all; it may declare its policy in vague and general terms; it may not set 
down any standard for the guidance of the executive; it may confer arbitrary power 
on the executive to change or modify the policy laid down by it without reserving 
for itself any control over subordinate legislation. The self effacement of legislative 
power in favour of another agency either in whole or in part is beyond the permissi- 
ble limits of delegation. It is for a Court to hold on a fair, generous and liberal 
construction of an impugned statute whether the Legislature exceeded such limits. 
But the said liberal construction should not be carried by the Courts to the extent 
of always trying to discover a dormant or latent legislative policy to sustain an 
arbitratory power on executive authorities. It is the duty of the Court to strike down 
without any hesitation any blanket power conferred on the executive by the 
Legislature, 


“Decided, August 25, 1960. Civil Appeals 1 [1955] 1 S.C.R. 880. 
Nos. 147 and 148 of 1955. 2 [1955] 1 S.C.R. 785. 
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V. M. Limaye, Mrs. E. Udayaratnam and 8. K. Shukla, for the appellants. 
H. N. Sanyal, Additional Solicitor-General of India, with R. Ganapathy Iyer, 
K. L. Hathi and R. H. Dhebar, for the respondent. 


GaJENDRAGADKAR J. [B. P. Sinha C.J., Kapur and Wanchoo JJ., concur- 
ring; Subba Rao J., dissenting.] The appellants in these two appeals had 
filed two separate petitions under art. 226 of the Constitution in the Bombay 
High Court in which they challenged the vires of s. 6(2) of the Bombay 
Tenancy and Agricultural Lands Act, 1948 (LXVII of 1948) (hereafter called 
the Act) and the validity of the notification issued by the Government on 
October 17, 1952, under the provisions of the said s. 6(2). It appears that 
on June 23, 1949, in exercise of the powers conferred by s. 6(2) of the Act, the 
Government had issued a notification fixing, 

~ “in the case of an irrigated land 1/5 and in the case of any other land: 1/4 of 
the crops of such land or its value as determined in the prescribed manner as the maxi- 
mum rent payable by the tenants of the lands situate in the areas specified in the 
schedule appended thereto”. 
Amongst the areas thus specified was the area in which the appellants’ lands ` 
are situated. Subsequently, on October 17, 1952, by virtue of the same powers 
and in:supersession of all other earlier notifications issued in that behalf the 
Government purported to prescribe a rate as the lower rate of maximum rent 
at which the rent shall be payable by the tenants in respect of the lands situate 
in the areas specified in Schedule I appended to it. It is unnecessary to set 
out the rates thus prescribed; it would be enough to state that the rate of 
maximum rent prescribed by this notification is very much lower than the 
rate which had been fixed by the earlier one. By their petitions filed in the 
Bombay High Court the appellants contended that s. 6(2) was ultra vires, and 
that even if s. 6(2) was valid the impugned notification was invalid. Accord- 
ingly they prayed for a writ of mandamus or a writ in the nature of manda- 
mus or any other appropriate direction or order against the Government, the 
Mamlatdar of the area concerned and their respective tenants prohibiting them 
or any one of them from giving effect to the said notification. They also claim- 
ed a direction or order to the opponents directing them to cancel or withdraw 
the impugned notification. These two petitions were heard by the High Court 
along with other companion matters in which the same points were raised, and 
in the result the High Court dismissed the petitions. It held that s. 6(2) was 
entra vires and the impugned notification was legal and valid. The appellants 
then applied for and obtained a certificate from the High Court, and it is with 
the said certificate that they have come to this Court by their two appeals. 

At the outset it may be relevant to state that, subsequent to the decision 
under appeal, in 1956 the Act has been substantially amended and now s. 8 
of the new Act provides for the rent and its maximum and minimum, Shortly 
stated this section incorporates the provisions of the impugned notification and 
adds to it the further provision that in no case shall the rent be less than twice 
the assessment. In consequence the point raised in the present appeals has 
eeased to be of any importance; at best it may affect just a few cases between 
landlords and tenants that may be pending in respect of the rent payable by 
the latter to the former for a period prior to 1956. At the time when the certi- 
ficate was granted the questions raised by the appellants were undoubtedly 
of general importance. 

We would first read s. 6 of ‘he Act. Section 6(J) provides that notwith- 
standing any agreement, usage, decree or order of a Court or any law the maxi- 
mum rent payable by a tenant for the lease of any land shall not in the case 
of an irrigated land exceed one-fourth and in the case of any other land exceed 
one-third of the crop of such land or its value as determined in the prescribed 
manner. Section 6(2) provides that the Provincial Government may by noti- 
fication in the official gazette fix a lower rate of the maximum rent payable 
by the tenants of the lands situate in any particular area or may fix such rate 
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on any other suitable basis as it thinks fit. For the appellants Mr. Limaye 
has contended that s. 6(2) suffers from the vice of excessive delegation. His 
argument is that the power delegated to the, Provincial Government is unfet- 
tered and uncanalised and no guidance has been afforded to it for exercising 
the said power. He has also relied on the fact that while giving such wide 
powers to the delegate in fixing the lower rate of the maximum rent the Legis- 
lature has not prescribed any minimum as it should have done. The High 
Court has held that the delegation involved in s. 6(2) is within permissible 
limits and as such the challenge to the vires of the said provision cannot succeed. 

It is now well established by.the decisions of this Court that the power of 
delegation is a constituent element of the legislative power as a whole; and that 
in modern times when the Legislatures enact laws to meet the challenge of 
the complex socio-economic problems, they often find it convenient and necessary 
to delegate subsidiary or ancillary powers to delegates of their choice for car- 
rying out the policy laid down by their Acts. The extent to which such dele- 
gation is permissible is also now well settled. The Legislature cannot delegate 
its essential legislative function in any case. It must lay down the legislative 
policy and principle, and must afford. guidance for carrying out the said policy 
before it delegates its subsidiary powers in that 'behalf. _As has been observed 
by Mahajan C. J. in Harishankar Bagla v. The State of Madhya Pradesh’. 

“the legislature cannot delegate its function of laying down legislative policy in 

respect of a measure and its formulation as a rule of conduct. The Legislature must 
declare the policy of the law and the legal principles which are to control any given 
‘cases and must provide a standard to guide the officials or the body in power to execute 
the law”. f 
In dealing with the challenge to the vires of any statute on the ground of ex- 
cessive delegation it is, therefore, necessary to enguire whether the impugned 
delegation involves the delegation of an essential legislative function or power 
and whether the Legislature hás enunciated its policy and principle and given 
guidance to the delegate or not. As the decision in Bagla’s case shows, in 
applying this test this Court has ‘taken into account the statements in the 
preamble to the Act, and if the said statements afford a satisfactory basis for 
holding that the legislative policy and principle has been enunciated with suffi- 
cient accuracy and clarity the preamble itself has’ been held to satisfy the -re- 
quirements of the relevant tests. In every case it would be necessary to con- 
sider the relevant provisions of the Act in relation to the delegation made and 
the question as to whether the delegation is intra vires or not will have to be 
decided by the application of the relevant test. ` 

In this connection we may also refer to the decision of this Court in Edward 
Mills Co. Ltd. v. The State of Ajmer® where the validity of the notification 
issued under the provisions of the Minimum Wages Act XI of 1948 was im- 
peached, and the said challenge raised the question about the validity of the 
delegation provided for by s. 27 of the said Act. The scheme of the Act was 
that a schedule had been attached to it which gave a list of employments to 
which the provisions of the Act applied; and s. 27 gave power to the appro- 
priate Government to add to either part of the schedule any employment in 
respect of which it was of opinion that the minimum wages shall be fixed and 
this the appropriate Government was authorised to do by giving notification 
in a broad manner, and thereupon the schedule shall, in its application to the 
State, be deemed to be amended accordingly. The argument was that the Act 
had nowhere formulated a legislative policy according to which an employ- 
ment should be chosen for being included in the schedule; no principles had 
been prescribed and no standards laid down in that behalf, and so the delega- 
tion was unfettered and uncanalised. This argument was rejected by this 
Court on the broad consideration that the legislative policy was apparent on 
the face of the Act itself. l 


1 [1955] 1 S.C.R. 880, at p. 388. 2 [1955] 1 S.C.R. 785, at p. 750. 
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“What it (the Act) aims at,” observed Mukherjea, J., as he then was, “is the 
statutory fixation of minimum wages with a view to obviate the chance of exploi- 
tation of labour. The Legislature undoubtedly intended to apply this Act not te 
all industries but to those industries only where by reason of unorganized labour or want 
of proper arrangements for effective regulation of wages or for other causes the wages 
of labourers in a particular industry were very low”. 


The learned Judge then pointed out that conditions of labour vary under dif- 
ferent circumstances and from State to State, and the expediency of including 
a particular trade or industry within the schedule depends upon a variety of 
facts which are not uniform and which can best be ascertained by the person 
who is placed in charge of administration of a particular State. It is with a 
view to carry out the particular. purpose of the Act that power is delegated to 
the appropriate Government by s. 27.. That is how the challenge to the vires 
of s. 27 was repelled. n 

The present Act is undoubtedly a beneficent measure. It has enacted pro- 
visions for agrarian reform which the Legislature thought was overdue. The 
preamble shows that the object of the Act inter alia was to improve the econo- 
“mie and social condition of peasants and ensure the full and efficient use 
of land for agriculture. With that object the Act has made several provisions 
to safeguard the interests of the tenants. Let us consider some of these pro- 
visions. Section 6 which we have already set out prescribes the maximum rent 
payable by a tenant, and provides for the reduction of the said maximum by 
reference to particular areas. Section 7 lays down that the rent payable by 
tenants shall, subject to the maximum rate fixed under s, 6, be the rent agreed 
between the parties, or in the absence of any agreement or usage, or where 
there is a dispute as regards the reasonableness of the rent payable according 
to the agreement or usage, the reasonable rent. It is thus clear that even in 
‘regard to an agreed rent or a rent fixed by usage, if a tenant raises a dispute 
about its reasonableness that dispute has to be settled in the manner prescribed 
by the Act and the amount of reasonable rent determined. Section 8 provides 
for commutation of crop-share rent into cash. Section 9 prohibits a land- 
lord from receiving from his tenant any rent in terms of service or labour; 
and it requires him to apply to the Mamlatdar for commuting such rent into 
cash. Section 10 provides for refund of excess:rent recovered by the land- 
lord from his tenant. Section 11 prohibits the recovery by the landlord of 
any cess, rate, vero, huk or tax or service of any description from the tenant 
other than the rent lawfully. due from such land. Section 12 provides for en- 
quiries in regard to the fixation’ of reasonable rent. On an application made 
by the tenant or the landlord in that behalf the Mamlatdar has to determine 
the reasonable rent under s. 12(3) having regard to the factors specified: in the 
said sub-section. These factors are- (a) tbe rental values of lands used for 
similar purposes in the locality, (b) the, profits of agriculture of similar lands 
in the locality, (c) the prices of crops and commodities in the locality, (d) 
the improvements made in the land by the landlord or the tenant, (e) the as- 
sessment payable in respect of the land, and (£) such other factors as may be 
prescribed. There is no doubt that the last clause which refers to other factors 
must be construed as referring to factors ejusdem generis with those that have 
been previously enumerated.: Section 18 provides for the suspension or re- 
mission of rent, and the conditions under which the said remission’ or suspen- 
sion can be granted. It would thus be seen that the material provisions of the 
Act aim at giving relief to the tenants by fixing the maximum rent payable 
by them and by providing for a speedy. machinery to consider their complaints 
about the unreasonableness of the rent claimed from them by the respective 
Jandlords. It is in the light of this policy of the Act which is writ large on 
the face of these provisions that we have to:consider the question as to whether 
the delegation made by s. 6(2) suffers from the infirmity of excessive delegation. 

Broadly stated s. 6(2) seeks to provide ‘for the fixation of a lower rate of 
maximum rent areawise. We have already seen that individual tenants are 
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given the right to apply for the fixation of reasonable rent by s. 12, and specific 
factors have been specified which the Mamlatdar must consider in fixing a 
reasonable rent. The Legislature realised that a large number of tenants in 
the State were poor, ignorant and in many cases helpless, and it was, thought 
that many of them may not be able to make individual -applications for the 
fixation of a reasonable rent under s. 12. That is why it was thought neces- 
sary to confer upon the Provincial Government the power to fix a lower rate 
of the maximum rent payable by tenants in respect of particular areas. In 
a sense what could be done by the Mamlatdar in individual cases can be achiev- 
ed by the Provincial Government in respect of a large number of cases covered 
in a particular area. If that be so, the legislative policy having been clearly 
expressed in the relevant provisions and the factors for determining reasonable 
rent also having been specified in s. 12(3), it is difficult to accept the argument 
that the Provincial Government has-been given unecanalised or unfettered po- 
wers by s. 6(2) to do what it likes without any guidance. The relevant factors 
having been specified by s. 12(3) and when the Provineial Government con- 
siders the question of fixing a lower rate of the maximum rent payable in any 


' particular area it is expected to adopt a basis which is suitable to that particular - 


area. The relevant conditions of agriculture would not be uniform in different 
areas and the problem of fixing a reduced maximum rent payable in the res- 
pective areas would have to be tackled in the light of the special features and 
conditions of that area; that is why a certain amount of latitude had to be 
left to the Government in fixing the lower rate of the maximum rent in the res- 
pective areas, and that is mtended to be achieved by giving it liberty to adopt 
a basis which it thinks is suitable for the area in question. The word ‘‘suitable’’ 
in the context must mean ‘suitable to the area’ having regard to the other 
provisions of the Act such as s. 6(/) ands. 12. It is true that the power to 
fix a reasonable rent conferred on the Mamlatdar under s. 12 is subject to the 
power of the Provincial Government-under s. 6(2). Even so we think it would 
be difficult to hold that the factors prescribed for. the guidance of the Mamlat- 
dar would have no relevance at.all when the Provincial Government acts under 
s. 6(2). In our opinion, therefore, having regard to the legislative policy laid 
down by the Act: in its preamble and in the other relevant sections to which 
we have referred, and having regard to the guidance which has been provided 
for fixing a reasonable rent under s. 12(3), it would not be possible to hold 
that the power delegated to the Provincial Government by s. 6(2) suffers from 
the infirmity of excessive delegation. The fact-that no minimum has been pres- 
eribed would not materially affect this position. ; 

Mr. Limaye has then contended that even if s. 6(2) is valid the impugned noti- 
fication is invalid.because it offends ‘against art. 31 of the Constitution. He 
concedes that the Act itself is saved under art. 31B since it is one of the Aets 
enumerated in the Ninth Schedule; but his argument is that the notification 
has in substance amended the provisions of s. 6(/) and thus it amounts to a 
fresh legislation to which art. 31B cannot apply. There is no substance in 
this argument. If s. 6(2) is valid then the exercise of the power validly 
conferred on the Provincial Government cannot be treated as fresh legislation 
which offends against art. 31. If the Act is saved by art. 31B, s. 6(2) is also 
saved, and the power must be held to be validly conferred on the Provincial 
Government, and a notification issued by virtue of the said powers cannot be 
challenged on the ground that it violates art. 31. os 
_ The next argument is that the notification is invalid because‘the power to 
issue a notification conferred by s. 6(2)' was exhausted as soon’ as the Govern- 
ment issued the first notification on June 28, 1949. This argument proceeds 
on the assumption that the power conferred on the Government by s. 6(2) 
can be exercised only once, and it seeks to’derive support from the fact that 
the words ‘‘from time to time’’ which were used in the corresponding section 
of the earlier tenancy legislation in the State have not been used in 8. 6(2). 
Reliance is also placed on the fact that the said words have been used in s. 
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8(1) of the ‘Act. The, omission of the said words from s. 6(2) as contrasted 
with their inclusion in s. 8(/), says Mr. Limaye, indicates that the power de- 
legated under s. 6(2) was intended to be used only once. This argument is 
fallacious. Why the Legislature did not use the words ‘‘from time to time” 
in s. 6(2) when it used them in s. 8(/) it is difficult to understand; but in con- 
struing s. 6(2) it is obviously necessary to apply the provisions of s. 14 of the 
Bombay General Clauses Act, 1904 (I of 194). Section 14 provides that 
where by any Bombay Act made after the commencement of this Act any 
power is conferred on any Government then that power may be exercised from 
time to time as occasion requires. Quite clearly if s. 6(2) is read in the light 
of s. 14 of the Bombay General Clauses Act it must follow that the power to 
issue a notification can be exercised from time to time as occasion requires. 
It is true that s. 14 of the Central General Clauses Act, 1897 (X of 1897) 
provides that where any power is conferred by any Central Act or Regulation 
then, unless a different intention eppears, that power may be exercised from 
time to time as occasion requires. Since there is a specific provision of the 
Bombay General Clauses Act relevant on the point it is unnecessary to take 
recourse to s. 14 of the Central General Clauses Act; but even if we were to 
assume that the power in question can be exercised from time to time unless 
a different intention appears we would feel no difficulty in holding that no 
such different intention can be attributed to the Legislature when it enacted 
s. 6(2). It is obvious that having prescribed for a maximum by s. 6(/) the 
Legislature has deliberately provided for a modification of the said maximum 
rent and that itself shows that the fixation of any maximum rent was not 
treated as immutable. If it was necessary to issue one notification under s. 
6(2) it would follow by force of the same logic that circumstances may require 
the issue of a further notification. The fixation of agridultural rent depends 
upon so many uncertain factors which may vary from time to time and from’ 
place to place that it would be idle to contend that the Legislature wanted to 
fix the maximum only once, or, as Mr. Limaye concedes, twice. Therefore 
the argument that the power to issue a notification has been exhausted cannot 
be sustained. 

The last argument which Mr. Limaye faintly attempted to place before us 
was that the expression ‘‘any particular area’’ would not be applicable to the 
areas in which the appellants’ lands are situated because, according to him, 
the expression should be construed in the light of the same expression used 
in s. 298(2)(a) of the Government of India Act, 1935, This argument is far- 
fetched and fatuous and need not be. considered. 

In the result the appeals fail.and are dismissed with costs. 

SUBBA Rao J. I have had the advantage of perusing. the judgment pre- 
pared by Gajendragadkar J. I regret my inability to agree with my learned 
brother on the question of the vires of s. 6(2) of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (LXVII of 1948) (hereinafter called the Act). 

The facts have been fully stated in the judgment of my learned brother 
and I need not restate them here. It would be enough if I expressed my opi- 
nion on the said question. 

Learned counsel for the appellants attacks the constitutional validity of s. 
6(2) on the ground that the said sub-section exceeds the limits of permissible 
delegated legislation Before considering the validity of s. 6(2), it would be 
convenient to‘notice briefly the relevant aspects of the law of the doctrine of 
delegated le#islation. The scope of the doctrine of delegation of legislation 
has been so authoritatively laid down by this Court in more than one decision 
that it would be pedantic to attempt to resurvey the field over again. I would, 
therefore, be content to collate the relevant passages from the decisions of this 
Court to ascertain the principle underlying the doctrines. 

The leading decision on this subject is In re The Delhi Laws Act, 19121. 
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There the Central Legislature had empowered the executive authority under 
its legislative control to apply at its discretion the laws to an area which was 
also under the legislative sway of the Centre. The validity of the laws was 
questioned on the ground that the Legislature had no power to delegate legis- 
lative powers to executive authorities. As many as seven Judges dealt with 
‘the question and wrote seven separate judgments considering elaborately the 
different aspects.of the question raised. I am relieved of the duty to ascertaim 
the core of the decision as that has been done by Bose J., with clarity im 
Rajnarain Singh v, The Chairman, Patna Administration Committee, Patna?. 
Bose J., after pointing out the seven variations of the authority given to the 
executive in the Delhi Laws Act ease, summarized the majority view om the 
relevant aspect of the question now raised at p. 301 thus: 

“In our opinion, the majority view. was that an executive authority can be authorised 

to modify either existing-or future laws but not in any essential feature. Exactly what 
constitutes an essential feature cannot be enunciated in general terms, and there was 
some divergence of view about this.in the former case, but this much is clear from the 
opinions set out above: it cannot include a change of policy.” 
Rajnarain Singh’s case dealt with s. 3(/) of the Patna Administration Act, 
1915, (Bihar and Orissa Act I-of 1915) as amended by Patna Administration 
(Amendment) Act, 1928 (Bihar and Orissa Act IV of 1928) and with a noti- 
fication issued by the Governor of Bihar picking out s. 104 out of the Bihar 
and Orissa Municipal Act of 1922, modifying it and extending it in its modi- 
fied form to the Patna Administration and Patna Village Areas. Bose J., 
after pointing out the difference between Rajnarain Singh’s case and the 
Delhi Laws Act case observed-at p..303 thus: 

“But even as the modification of the whole cannot be permitted to effect any essen- 
tial change in the Act or an alteration in its policy, so also a modification of a part cannot 
be permitted to do that either.” l 
This Court again in Harishankar Bagla v. The State of Madhya Pradesh? 
o the scope of the Delhi Law Act case. Mahajan C. J. stated at p. 385 
thus: ' ; ; i 

“ It was settled by the majority judgment in the Delhi Laws Act case that essen- 
tial powers of legislation cannot be delegated. In other words, the legislature cannot 
delegate its function of laying down legislative policy in respect of a measure and its 
formulation as a rule of conduct. The Legislature must declare the policy of the law 
and the legal principles which are to control any given cases and must provide a standard 
to guide the officials or the body in power to execute the law. The essential legislative 
function consists in the determination or choice of the legislative policy and of formally 
enacting that policy into a binding rule of conduct.” 

In Edward Mills Co. Ltd. v. The State of Agmer+ Mukherjea J., as he then 
was, speaking for the Court stated the principle thus at p. 749: 


“...A Legislature cannot certainly strip itself of its essential functions and vest the 

same on an extraneous authority. The primary duty of law making has to be discharged 
by the Legislature itself but delegation may be resorted to as a subsidiary or an ancillary 
measure.” l . 
The latest decision on the point is.that in Hamdard Dawakhana v. Union of 
India’. One of the questions raised in that case was whether s. 3(d) of Drugs 
and Magic Remedies (Objectional Advertisements) Act, 1954, exceeded the per- 
missible limits of delegated legislation. The principle has been re-stated by 
Kapur J., at p. 566, thus: l i 

“...This means that the legislature having laid down the broad principles of its 
policy in the legislation can then leave the details to be supplied by the administrative 
authority. In other words by delegated legislation the delegate completes the legislation 
by supplying details within the limits prescribed by the statute and in the case of con- 
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ditional legislation the power of legislation is exercised by the legislature conditionally 
leaving to the discretion of an external authority the time and manner of carrying its legis- 
lation into effect as also the determination of the area to which it is to extend.” 
Applying the principle to the facts of that ease, the learned Judge observed 
at p. 568 thus: i 


.-lm our view the words impugned are wage: Parliament has established no 
itera, no standards and has not prescribed any principle on which a particular disease 
or condition is to be specified in the Schedule, It is not stated what facts or circum- 
stances are to be taken into consideration to include a particular condition or disease. 
The power of specifying diseases and conditions as given in s. 3(d) must therefore be 
held to be going beyond permissible boundaries of valid delegation.” 

It is not necessary to multiply decisions; nor is it necessary to point out 
the subtle distinction between delegated legislation and conditional legis- 
lation. The law on the subject may be briefly stated thus: The Constitution 
eonfers a power and’ imposes a duty on the Legislature to make laws. The es- 
sential legislative function is the determination of the legislative policy and 
its formulation as a rule of conduct. Obviously it cannot abdicate its fune- 
tions in favour ‘of another. But in view of the multifarious activities of a 
welfare State, it cannot presumably work out’all the details to suit the varying 
aspects of a complex situation. . It must necessarily delegate the working out 
of details to the executive: or any other agency. But there is a danger in- 
herent in such process of delegation. An overburdened Legislature or one 
eontrolled by a powerful executive may unduly overstep the limits of delega- 
tion. It may not lay down any policy at all; it may declare its policy in 
vague and general terms; it may not set down any standard for the guidance 
of the executive; it may confer an arbitrary power on the executive to change 
or modify the policy laid down by it without reserving for itself any control 
over subordinate legislation. The self-effacement of legislative power in favour 
of another agency either in whole or in part is beyond the permissible limits 
of delegation. It is for a Court to hold on a-fair, generous and liberal con- 
struction of an impugned statute whether the Legislature exceeded such limits. 
But the said liberal construction should not be carried by the Courts to the 
extent of always trying to discover.a dormant or latent legislative policy to 
sustain an arbitrary power on executive authorities. It is the duty of this 
Court to strike down without any hesitation any blanket power conferred on 
the executive by the Legislature. 

Bearing the aforesaid. principles in mind, I shall look at the provisions of 
the Act to ascertain whether s, 6(2) is in conformity with the law laid down 
by this Court. I shall for the present ignore s. 6 (2) and briefly and broadly 
notice the scheme of the Act. The preamble shows that the object of the Act 
was mainly to improve the economie and social conditions of peasants and to 
ensure the full and efficient use of land for agriculture. It also indicates that 
the Act was not intended to be a confiseatory one, but was enacted to regulate 
the relationship between landlord and tenant, particularly in respect of rent 
payable by the tenant to the landlord. In's. 6(/) the Legislature in clear terms 
fixes.the: maximum rent payable by a tenant, having regard to the nature of 
the land: in the-ease of irrigated land it fixes one-fourth and in the case of 
other land one-third of the crop of such land or its value as determined in the. 
prescribed manner as the maximum rent. The rest of the Act is to be worked: 
' out subject to the maximum rent fixed under .s. 6(/). Section 7 enables the 
landlord and tenant to agree upon the rate of rent. Section. 8 gives power to 
the Provincial Government to issue notification providing for the eommuta- 
tion of the rent in kind into cash rent. It also, if no rate of commutation has. 
been so fixed by the State Government, enables the Mamlatdar to fix the amount 
of commutation in the manner prescribed. Sub-section (3) of s. 6 prohibits a 
landlord from recovering any rent by way of crop-share or in excess of the com-. 
muted cash rent. ' Section 9 compels the landlord to apply to the Mamlatdar,, 
if the landlord is receiving rent from any tenant in terms of ‘service or labour, 
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‘for commuting such rent into cash. Section 10 makes the landlord liable to 
pay compensation to the tenant if he contravenes the provisions of ss. 6, 7, 8-or 
9. Section 11 prohibits the landlord from collecting any cesses other than the 
rent lawfully payable in respect of the land. Section 12 enables the: tenant to 
apply to the Mamlatdar for the fixation of reasonable rent in respect of the 
land in his possession and s. 12(3) lays down the factors the Mamlatdar has to 
take into consideration in fixing a reasonable rent. After fixing the rent, the 
Mamlatdar makes an order for payment of the rent to the landlord and the 
rent so fixed shall hold good for a period of five years. There is also a pro- 
vision for reduction of rent if during the said period on account of deteriora- 
tion of the land by fioods or other causes-beyond the control of the tenant 
the land has been wholly or partially rendered unfit for cultivation. Section. 
13 enjoins on the landlord to suspend or remit the rent payable by the tenant 
to him if the payment of land revenue by him to the Government is suspended 
or remitted. A right of appeal is provided against the order of the Mamlatdar 
to the Collector. Shortly stated, this’ Act, provides for the fixation of maxi- 
mum rent by the Government, a reasonable rent by Mamlatdar and an agreed 
rent by the parties. But both the agreed rent and the reasonable rent cannot 
exceed the maximum rent. There are express provisions for reduction or re- 
mission of rent in appropriate circumstances. The Act does not provide for 
an appeal or revision to the Government and the Government has, therefore, no 
say in the matter of fixation of reasonable rent. The whole scheme of the Act, 
therefore, excluding s. 6(2), is a self-contained and integrated one. The Legis- 
lature fixes the maximum rent linked with crop having regard to the nature 
of the land, and the other provisions enable the appropriate authorities to fix 
reasonable rent subject to that maximum. 
Now let us see the impact of s. 6(2) on this scheme. Section 6(2) reads: 

“The Provincial Government may, by notification in the Official Gazette, fix a lower 
rate of the maximum rent payable by the tenants of the lands suitable in any particular 
area or may fix such rate on any suitable basis as it think fit.” , : 
Under this section the Provincial. Government may fix a lower rate of the 
maximum in particular area or fix such rate on any other suitable basis. 
Three elastic words are used im s. 6(2), namely, (1) lower rate; (2) parti- 
cular area; and (3) on any other suitable basis. Prima facie in s. 6(2) the ` 
Legislature has not laid down any policy or any standard to enable the Pro- 
vincial Government to reduce the maximum rent fixed under s. 6(7). What is 
the limit of the lower rate the Government is empowered to fix? What is 
the extent of the area with reference to which that rate. can be fixed? What 
are the conditions prevailing in a particular area which require the reduction 
of the maximum rent? Even if there are conditions justifiable for reduction 
of the maximum rent, what is the basis for that reduction? The disjunctive 
‘for’? between ‘‘particular area’’ and ‘‘may fix’’ and the word ‘‘other’’ quali- 
fying ‘‘suitable basis’? indicate that the situation of the land in a particular 
area may also be a basis for fixing a lower rent. The situation of a land in a 
particular area cannot in itself afford a basis for fixing a specified rate of maxi- 
mum rent. The words ‘‘suitable basis’’ in the alternative clause is so vague 
that in effect and substance they confer absolute and arbitrary discretion on 
the Provincial Government. What is the standard of suitability. The stan- 
dard of suitability is only what the Government thinks suitable. In this section | 
the Legislature in clearest terms abdicated its essential functions in favour of 
the executive authority without laying down any standard for its guidance. In 
effect it permitted the Government to amend s. 6(/) of the Act., To illustrate, 
the Legislature fixes the maximum rent payable by a tenant to his landlord at 
X; the Mamlatdar after enquiry fixes Y as reasonable rent which is less than 
X; the Government in exercise of the power conferred under s. 6(2) can arbi- 
trarily fix Z which is far less than the reasonable rent; with the result that 
the entire scheme promulgated by the Legislature breaks. The Government also 


2 


1960.] VASANLAL, 0. STATE OF BOMBAY (8.c.)—Subba Rao J. 147 


may select any small area containing a few landlords and reduce the maximum 
rent to the lowest level with the result the Act can be worked out as an ex- 
propriatory measure which is contrary to the intention of the Legislature. 
Learned counsel for the respondents realising that arbitrariness is writ large 
on the face of s. 6(2) attempted to evolve the legislative formula from the 
preamble to s. 6(/) and s. 12(3) of the Act. I cannot find any indication of 
the legislative policy in the manner of fixation of the lower rate of maximum 
rent-in the preamble. Nor can I discover any such in s. 6(J). Section 6(2) 
contains a clear legislative policy in fixing the maximum rent on certain identi- 
fiable basis. The Legislature says in effect in s. 6(2), “ʻI have fixed the maxi- 
mum rent in respect of irrigated lands and other lands on the basis of a definite 
share of the crop of such lands, but you can reduce that maximum rent on any 
` basis you like’’, While s. 6(1) overrides other provisions of the Act, s. 6(2) 
derogates from s. 6(/) itself. Section 6(2) is capable of being exercised in 
such a way that the object of s. 6(/) is itself frustrated. Section 6(/) in effect 
is made subject to s. 6(2). 

Now coming to s. 12(3), it is contended that the factors mentioned in s. 12(3) 
afford a standard for the Government for fixing the maximum rent. To put it 
differently the suitable basis is one or other of the factors in s. 12(3). The 
‘Act does not say so, either expressly or by necessary implication. The criteria 
for fixing rent in s. 13 are to afford a guide to the Mamlatdar for fixing reasonable 
rent. Indeed the sub-clause is subject to s. 6 indicating thereby that the maxi- 
mum rent fixed by the Government is not the same as the reasonable rent. In- 
deed if the reasonable rent determined on the basis of all or some of the factors 
in s. 12(3) is more than the maximum rent fixed by the Government on a sui- 
table basis, the latter prevails over the former. As the maximum rent super- 
sedes reasonable rent, the factors governing reasonable rent need not necessarily 
govern the fixation of maximum rent. To attempt to read the factors in s. 
‘12(3) into s. 6(2) is, in my view, not permissible. On a fair reading of the pro- 
visions of the Act, I find it not possible to discover any standard laid down ‘by 
the Legislature to enable the Provincal Government to fix a lower rate of the 
maximum rent. The section conferring such arbitrary power on the Provin¢ial 
‘Government without laying down any legislative standard is in excess of ‘the 
' permissible limits of delegation. ` 
_ The learned Additional Solicitor General, broadly contended that the ales 
of the Legislature is to prevent rackrenting and to fix a reasonable rent and, 
therefore, any exercise of the power under s. 6(2) is guided by that policy. 
This is an extreme contention and, if accepted, will enable. Parliament and 
Legislatures to confer absolute and unguided powers on the executive. If a 
Legislature can legally be permitted to lay down a broad policy in general terms 
and confer arbitrary powers on the executive for carrying it out, there will he 
an end of the doctrine of the rule of law. If the: contention be correct, the 
Legislature in the present case could have stated in the preamble that ‘they 
were making the law for fixing the maximum rent and could have conferred 
an absolute power on the Government to fix suitable rents having regard to the 
circumstances of each case. Such a law cannot obviously be valid. When the 
.decisions say that the Legislature shall lay down the legislative policy and its 
formulation as a rule of conduct, they do not mean vague and general declara- 
tion of policy, but a definite policy controlling and regulating the powers con- 
ferred on the executive for carrying into effect that policy. 

I must, therefore, hold that s. 6(2) of the Act is void inasmuch as it ex- 
eeeded the permissible limits of legislative delegation. 

In the result the appeals are allowed with costs. 

Per Curiam. 

In view of the majority judgment, the appeals are dismissed with costs. 
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Before Mr. Justice Gokhale. 


DATTATRAYA VISHNU BHIDE v. PADMAKAR MAHADEV 
GOVITRIKAR.” 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), 
Sec. 5(11)(b)—Court passing conditional decnee for eviction by consent or in invitum. 
—Landlord’s right to eviction becoming effective on failure to pay rent mentioned in 
decree within stipulated time—Whether tenant a statutory tenant under sec. 5(11)(b) 
during time granted to him to make payment—Court’s power to grant relief against 
forfeiture. 

Where a conditional decree for eviction either by consent or in invitum is passed 
by the Court, the landlord’s right to eviction becoming effective on the failure of 
tenant to pay the amount of rent mentioned in the decree within a stipulated time, 
the tenant cannot become a statutory tenant under s. 5(11)(b) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, during the time granted to him to- 
make the payment. He is, therefore, liable to be evicted on his failure to comply 
with the terms of the decree. 

Waman Vishwanath v. Yeshwant Tukaram; Krishna Bai v. Har? and Gajanew 
Govind v. Pandurang Keshav,’ referred to. s 


The facts appear in the judgment. 


R. B. Kotwal, for the appellant. 
K. J. Abhyankar, for the respondent. 


GOKHALE J. This is a second appeal which arises in execution proceedings. 
The respondent is the landlord of certain premises in Poona, while the appellant 
was his tenant. The landlord filed Civil Suit No. 3927 of 1954 in the Court of 
Small Causes at Poona against the appellant seeking to recover possession of the 
suit premises on the ground that the tenant was in arrears of rent due from him. 
The suit was decided on April 4, 1955, and the trial: Court passed a decree 
directing the defendant to pay the plaintif a sum of Rs. 266-12-0 together 
with costs on or before May 31, 1955. In case the defendant failed to do 
so the plaintiff was to recover possession of the premises from the defendant 
and also to recover an amount of Rs. 186-12-0 in respect of rent and damages, 
the costs of the suit, and mesne profits at the rate of rupees 15-4-0 per month 
from the date of institution of the suit until the expiry of the period specified 
in O. XX, r. 12(c), of the Civil Procedure Code with the proper Court-fee 
stamp. It appears that thongh the defendant was given time to pay till May 
31, 1955, he made no payment and that is why on August 20, 1955, the decree- 
‘holder filed original Darkhast No. 1851 of 1955 for possession of the suit pre- 
mises. The tenant applied for relief against forfeiture. The trial Court came 
to the conclusion that the clause that was sought to be enforced by the decree- 
holder was of a penal nature but that the judgment-debtor could not be re- 
lieved from its enforcement because the principle of equitable relief did not 
apply to decrees passed in invitum. Against this decision the judgment-debtor 
filed an-appeal to the District Court, Poona. It was argued before the learned 
District Judge that the Judgment-debtor under the decree had become a statu- 
tory tenant till May 31, 1955, and that the Court could relieve him against for- 
feiture because the clause in the decree extinguishing his statutory tenancy 
was by way of a penalty. The learned Appellate Judge differed from the 
view taken by the trial Court that in case of decrees passed in invitum though 


*Decided, September 7, 1960. Second Appeal Poona, in No. 1851 of 1955. 
No. 564 of 1957, against the decision of V. A. 1 (1947) 50 Bom. L.R. 688, F.B. 
Naik, District Judge, at Poona, in Appeal No. 2 (1906) 8 Bom. L.R. 818, F.B. 
478 of 1955, reversing the decree passed by 3 (1950) 58 Bom. L.R. 100. 
vV. S. Desai, Judge, Small Causes Court, at 
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they were of a penal nature no relief could be granted. But he rejected the 
contention: of the appellant that he was a statutory tenant and that 
the clause directing that the decree-holder should recover possession on 
his failure to pay the decretal amount was of a penal nature. The 
Court appears to have been of the view that the decree granted a concession 
to the defendant and as the decree fell within the class contemplated in the 
Full Bench decision of Waman Vishwanath v. Yeshwant Tukaram', there was 
no question of granting any relief against forfeiture to the judgment-debtor. 
In this view of the matter the lower appellate Court dismissed the appeal of 
the judgment-debtor. It is against this decision that the present second appeal 
has been filed. 

Now Mr. R. B. Kotwal, learned advocate appearing on behalf of the judg- 
ment-debtor, contends that the contractual tenancy was put an end to by the 
landlords as his client was in arrears but the decree of the trial Court which 
was a decree in invitum allowed him to remain in possession of the premises 
till May 31, 1955. On his paying the amount of Rs. 266-12-0 with costs on 
or before the due date, the claim for possession of the landlord was to be dis- 
allowed. In case he failed to do so then the landlord was entitled to recover 
possession of the premises, but till May 31, 1955, his possession was that of a 
statutory tenant by reason of the provisions of s..5(/1) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, to be hereafter. referred 
to as the Bombay Rent Act. Under cl. (b) of sub-s. (71) of s. 5 of the Bombay 
Rent Act, any person remaining, after the determination of the lease, in pos- 
session, with or without the assent of the landlord, would be a tenant, and 
the contention is that the statutory tenancy of the judgment-debtor would be 
destroyed in case the tenant failed to pay the stipulated amount on or before 
May 31, 1955. Mr. Kotwal, therefore, contends that the lower Court’s view 
that what was granted to the judgment-debtor was merely a concession was wrong. 
The clause in the decree directing that the plaintiff should recover possession 
of the premises on defendant’s failure to pay a certain amount was, according 
to Mr. Kotwal, of a penal nature and, therefore, the Court had: jurisdiction 
to grant equitable relief that was sought by the tenant. This is in short the 
submission of Mr. Kotwal in this appeal. 


Now in order to examine this argument it is necessary to quote in full the 
decree that was passed by the trial Court in execution. It runs as follows: 
“The defendant do pay to the plaintiff a sum of rupees 266-12 together with the costs 
of the present suit on or before the date 31-5-1955. In case the defendant fails to do so, 
the plaintiff do recover an amount made up of rupees 186-12 in respect of rent and 
damages, of the costs of the present suit and of the mesne profits at the rate of rupees 
15-4-0 per month from the date of institution of the suit until the expiry of the period 
specified in Order XX rule 12(c) of the Civil Procedure Code, with the proper Court-fee 
stamp. The defendant do bear his own costs. In case the defendant pays the amount 
of rupees 266-12 into the Court, the plaintiff do withdraw the amount from the Court 
after paying Court-fee stamp on rupees 80/-.” 
It has to be noted that though the decree states that. the plaintiff would be 
entitled to recover possession of the premises in suit from the defendant in 
ease the defendant fails to pay the amount stipulated in the decree on or be- 
fore May 31, 1955, it does not specifically state that in case the defendant paid 
the amount as directed, the plaintiff’s claim for possession was to be disallowed. 
Mr. Kotwal, however, contended that the decree seems to contemplate that in 
ease the judgment-debtor paid the amount of Rs. 266-12-0 as stipulated, the 
plaintiff would not be entitled to possession and that seems to be correct. 
Now there have been several decisions of this Court regarding the power of 
the Court to grant relief against a penal clause in a decree. The earliest case 
on this point is the Full, Bench decision in Krishna Bai v. Hari? which was a 
ease of a consent decree and the Full Bench’s view was that when a plaintiff 
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was seeking to enforce by original suit a right to forfeiture contained in a con- 
sent decree, in the terms of a compromise, whereby the status of the landlord 
and tenant was established between the plaintiff and defendant, the Court, 
in the exercise of its equitable jurisdiction, was not precluded from granting 
such relief against forfeiture as it might have granted, had the status arisen from 
contract or custom. Now that was a case where a suit was filed to enforce the 
right of forfeiture contained in a consent decree under which the plaintiff. 
had given to the defendant her mirasi right and it was held by this Court that 
it had power to grant relief against forfeiture in exercise of its equitable juris- 
diction. Subsequent to this decision conflicting views came to be expressed 
in cases of execution of instalment decrees and this conflict was ultimately re- 
solved by the Full Bench decision in Waman Vishwanath v. Yeshwant Tukaram. 
It was held in that case by the Full Bench that where a decree, passed either 
by consent or in invitum, permits payment of the decretal amount in instal- 
ments and provides that on failure in payment of one or more instalments the 
whole amount of the decree would become payable at once, Courts are bound,. 
in the event of such failure, to execute the decree in accordance with the terms, 
and are not at liberty to relieve against the consequences of failure on equitable 
considerations. It was observed in that case that it ,could not be disputed 
that the Court has the power to relieve against penalties or against forfeiture. 
But the question that has got to be determined jn such cases was whether a 
certain obligation undertaken by a judgment-debtor was in the nature of a 
penalty or whether it was a result of a concession conferred upon him by the 
decree holder. This decision was further explained in a ruling of a Division 
Bench of this Court in Gajanan Govind v. Pandurang Keshav?, where the 
judgment of the Court was delivered by Mr. Justice Gajendragadkar who was 
also a party to the Full Bench decision in Waman Vishwanath v. Yeshwant 
Tukaram. The case before the Division Bench was of a compromise decree 
between the landlord and his tenant, whose default was purely technical since 
the delay in paying the’ stipulated amount was of a day only and this Court 
upheld the decision of the two lower Courts in granting relief to the tenant 
against forfeiture. It was observed that in eases where the ‘relationship of 
landiord and tenant was created or continued between the parties by a com- 
promise decree, the judgment-debtor who is a tenant would be entitled to re- 
lef against forfeiture resulting from his failure to pay the rent at the stipu- 
lated time. It was also observed in that case that whenever Courts are dealing 
with the question of granting relief to judgment-debtors, they must decide in 
which class of cases the decree in question falls. If the decree falls in the | 
elass of cases which was dealt with in Krishna Bat v. Hart, the principle therein 
laid down must be applied. If, on the other hand, the decree falls in the other 
class of cases which was the subject matter of the decision in Waman Vishwa- 
nath v. Yeshwant Tukaram, it is the principle laid down in that case that must 
be applied. 

As I have already stated it is the contentidn of Mr. Kotwal that the present 
ease would fall within the principle of the decision in Krishna Bai v. Hari. 
The present decree is a decree in invitum and if it is read as a whole, it does 
not contemplate the continuance of the relationship of landlord and tenant 
but appears to be a conditional decree in the sense that the plaintiff was direct- 
ed to recover possession of the premises in suit from the defendant in case the 
defendant failed to pay to the plaintiff a sum of Rs. 266-12-0 together with 
costs of the suit on or before May 31, 1955. But in ease the defendant paid 
the amount as stipulated, the plaintiff was to withdraw the amount from the 
Court after paying the Court-fee stamp on Rs. 80 and though the decree itself 
does not state so, apparently his prayer for possession was to be disallowed. 
If the decree under execution is a conditional decree of the type I have des- 
eribed, there is no question of the tenant becoming a statutory tenant under 
the provisions of cl. (b) of sub-s. (JJ) of s.'5 of the Bombay Rent Act. The 
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decree, it appears to me, gave the plaintiff the right to evict the defendant on 
or after May'31, 1955, in case the defendant failed to pay the stipulated amount 
so that the possession of the defendant till May 31, 1955, cannot be regarded 
as that of a statutory tenant but it is the possession of a person, who is under 
the shadow of a conditional decree for eviction. In my view that would be a 
proper construction to be placed on the present decree. In several cases which 
have arisen under the Bombay Rent Act before this Court, such conditional 
orders whether by consent or in invitum have been passed, the tenant being 
directed to pay the amount of arrears on or before a certain date and in case 
of his failure to do so, it is directed that the revision application pending here 
would be dismissed. In such cases, in my view, it can hardly be contended that > 
the time which is granted to the tenant to pay up the arrears would enable him 
to become a statutory tenant during that period. Where a conditional decree 
for eviction either by consent or in invitum is passed by the Court, the land- 
lord’s right to eviction becoming effective on the failure of the tenant to pay 
the amount of rent mentioned in the decree within a stipulated time, the tenant 
cannot become a statutory tenant under s. 5(/7)(b) of the Bombay Rent Act 
during the time granted to him to make the payment. He is, therefore, liable 
to be evicted on his failure to comply with the terms of the decree. 


Assuming that the present decree is a decree which falls either in the class 
of decrees contemplated in the ease of Krishna Bai v. Hari or in the class con- 
templated in the case of Waman Vishwanath v. Yeshwant Tukaram, in my 
view. on a fair reading of the decree, it would fall within the class contem- 
plated by the latter Full Bench decision of this Court. Mr. Abhyankar, learned 
advocate appearing on behalf of the respondent, has pointed out that the plain- 
tiff claimed in the suit an amount of Rs. 266-12-0 as the balance due from the 
defendant on the date of the filing of the suit. The decree grants the defen- 
dant time to pay this amount only till May 31, 1955, without requiring him 
to pay the future rent which must have fallen due during the pendency of'the 
suit. Mr. Abhyankar, therefore, contends that the decree gave a two-fold con- 
cession to the defendant. In the first place it required him to pay only an 
amount of Rs. 266-12-0 which became due on the date of the suit and secondly 
it also allowed him further time to pay that amount. In my view, this argu- 
ment is well founded.: What is contemplated in the decree is that if the de- 
fendant failed to observe the condition of paying the specified amount on or 
before May 31, 1955, the plaintiff was to recover possession of the suit pre- 
mises from the respondent. It was not contemplated in the decree that the 
defendant was to continue in possession as a tenant till May 31, 1955 and that 
that tenancy was to be deemed to be terminated in case of his failure to pay 
the amount within the stipulated time. The learned Appellate Judge in para. 
5 of his judgment after negativing the argument that a tenancy was created 
under s. 5(J1)(b) of the Bombay Rent Act, rightly observed that the substance 
of the decree was that not only the tenancy was terminated, but that the de- 
fendant was directed to surrender possession to the landlord, and the tenant 
was permitted to remain in possession till the date specified in the decree. But 
then he went on to observe that if the tenant made payment on or before the 
date specified, he would continue to be a statutory tenant and Mr. Kotwal re- 
lies on this observation of the learned Appellate Judge and contends that even 
according to the view of the appellate Court, he would be a statutory tenant 
till May. 31, 1955. I do not think that that conclusion can be drawn from ` 
the observations of the learned Appellate Judge. In any ease, as I have al- 
ready indicated, reading the decree as a whole, it appears to me that, what 
was granted to the defendant was a concession, and the direction that the 
plaintiff-landlord was to recover possession on failure of the defendant to pay 
the specified amount within the stipulated time, was not by way of a penalty. 
Even on that view the case would fall within the class of decrees contemplated . 
in Waman Vishwanath v. Yeshwant Tukaram, and there would be no question 
of granting any relief to the judgment-debtor. 
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The result is that this appeal must fail. Mr. Kotwal says that his client 
has paid the entire amount due from him. In view of that circumstance, there 


will be no order as to costs in this appeal. — 
Appeal dismissed. 


Before Mr. Justice Tarkunde and Mr. Justice Patwardhan, 


LAXMAN SHIVASHANKAR KUMBHAR v. SARASWATI CHANBASA- 
PPA KUMBHAR.* ; 


Civil Procedure Code (Act V of 1908), Sec. 11—Previous decision supported on two or 
more findings—Whether all findings will operate as res judicata under s, 11 in sub- 
sequent suit. 

It cannot be laid down as a general proposition that where a previous decision is 
supported on two or more findings, all the findings will necessarily operate as res 
judicata. Where the previous suit was dismissed on a technical ground which made 
the suit untenable, findings recorded on the merits would normally be obiter dicta. 
Similarly, if the Court which decided ‘the prior suit has itself based the decision on 
only some of the findings recorded by it, or if under the circumstances of the case 
its decision can be fairly attributed to only some of the findings so recorded, the other 
findings would not operate as res judicata. In other cases, where the previous deci- 
sion is based upon, and is attributable to, several findings, all the findings will have 
the force of res judicata, 

Shib Charan Lal v. Raghu Nath,’ Peary Mohun Mukerjee v. Ambica Churn Bando- 
pandhya,’ Vencataraju v. Ramanamma; Ahmedbhoy Habibboy v. Sir Dinshaw M. 
Petit,’ Irawa v. Satyappa,’ Shankarlal v. Hiralal! and Dinkar v. Anant,’ referred to. 


The parties to the suit are shown in the following genealogical tree:— ` 


Malkappa 
=Neelawa 
Chanhasappa Shivashankar 
(d. 1942) (d. 1946) 
=Ambawa . = Bhangarewa 
ee (deft. No. 1) 
Malkappa Saraswati Parwati | 
(d. 1943) (plff) (Child by 1st wife) Laxman 
(deit. No. 2) 


One Saraswati (plaintiff) filed the present suit No. 48 of 1952 against 
Bhangarewa ‘defendant No. 1) and Laxman (defendant No. 2) for inter alia 
a declaration that she was the sole owner of the suit property. She alleged 
that the property belonged to her brother Malkappa, that on the latter’s death 
in 1943, the property devolved upon her mother Ambawa, that Ambawa re- 
married in 1944 and that on her re-marriage the property devolved upon her 
and she became the owner thereof. The defendants contended that the property 
was ihe joint property of Chanbasappa and Shivashankar, that Chanbasappa 
died in 1942 in jointness with Shivashankar and the property then became the ` 
joint family property of Shivashankar and defendant No. 2 and that on the 
death of Shivashankar in 1946, defendant No. 2 alone became the sole owner 
of the property. The defendants raised a preliminary objection to the suit on 
the ground that the issue as to whether Chanbasappa died in jointness with his 


*Decided, September 8, 1960. Letters Patent Suit No. 48 of 1952. 

Appeal No. 18 of 1958, against the decision (1895) LL.R. 17 All. 174. 
of Miabhoy J., in Second Appeal No. 141 of (1897) I.L.R. 24 Cal. 900. 
1955, confirming the order passed by V. B. (1918) LL.R. 38 Mad. 158. 
Raju, District Judge, at Sholapur, in Civil (1909) 11 Bom. L.R. 366. 
Appeal No. 178 of 1954, setting aside the (1910) 12 Bom. L.R. 766. 
decree passed by N. J. Chinmulgund, Civil [1950] A.I.R. P.C. 80. 
Judge, Junior Division, at Akalkot, in Civil (1928) 30 Bom. L.R. 902. 
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brother Shivashankar, one of’ the main issues to be tried in the suit, was res 
judicata by virtue of a decision arrived at in a previous suit No. 54 of 1950, 
brought by the plaintiff and her step-sister Parwati against the same defendants 
in respect of the same property and in which the same reliefs were claimed. 

In this suit No. 54 of 1950 the defendants had resisted the claim of the plaintiffs 
‘on two grounds. The first ground was that even if the suit property belonged 
to Chanbasappa, the plaintiffs were not the heirs of Malkappa. The contention 
was that on the re-marriage of Ambawa, the property devolved upon Neelawa, 
the mother of Chanbasappa, and that the latter who was alive at the date of 
the filing of the suit was the preferential heir to the plaintiffs. The second 
defence was the same as the defence put forward in the present suit. Suit 
No. 54 of 1950 was decided against the plaintiffs. Three of the issues raised in 
‘the suit were as follows :— 

(1) Do the plaintiffs prove that the suit lands were the separate properties of the 
-deceased when he died? 

(2) Do the plaintiffs prove that they are heirs of the deceased Malkappa son of 
Chanbasappa as alleged? and l 

(3) Whether the plaintiffs’ suit is not maintainable for reasons stated in paragraph 3 
of the defendants’ written statement? 

‘The trial Court in Suit No. 54 of 1950 decided that Chanbasappa was joint 
with Shivashankar on the date of his death and, consequently, the suit lands 
were not separate properties, of Chanhasappa. It also came to the conclusion 
that Neelawa was the preferential heir of Malkappa and, consequently, the plain- 
tiffs were not the heirs of Chanbasappa and'that the suit was not maintainable 
because of the existence of Neelawa. The plaintiffs did not appeal against the | 
decision of the trial Court. 

The defendants in the present suit, therefore, contended that in Suit No. 54 
of 1950, the trial Court having reached the conclusion that Chanbasappa was 
joint with Shivashankar and that the suit property was not the private property 
of Chanbasappa, the matter was concluded by the principle of res judicata. 
The trial Court reached a conclusion favourable to the defendants and dismissed 
the suit. On appeal the District Judge came the conclusion that the matter 
was not res judicata and he set aside the decree of the trial Court and remanded 
the suit for trial on merits. Defendant No. 2 appealed to the High Court. 
The appeal was heard by Miabhoy J..who dismissed it on November 5, 1957, 
observing in his judgment as follows :-— 


‘ Mrasnoy J. The quéstion has got to be decided with reference to s. 11 of 
the Civil Procedure Code. It is not disputed by the learned advocate for the 
plaintiff that except the ingredient, presently to be mentioned, all the other 
ingredients, which are necessary for the application of s. 11, are present in 
the present.case. One of the ingredients, which is necessary to be established 
in order that a matter may be res judicata, is. that the matter in issue in the 
second suit must have been directly and substantially in issue in the previous 
suit. Another ‘ingredient, which is necessary, is that the matter must have 
been heard and finally decided in the previous suit. It is not disputed before 
me by the learned advocate for the plaintiff Saraswati that the issue regarding 
the fact whether Chanbasappa was joint with Shivashankar and the character 
of the suit property was directly and substantially in issue in the previous 
litigation. It is also not disputed that that particular issue was heard and de- 
cided: in the previous litigation.. But the point which is urged is that, although 
the matter was heard and decided, it was not finally decided in the previous liti- 
gation. Therefore, the question for consideration is whether the aforesaid issue 
No. 1 in the previous litigation was finally decided in that litigation; in other 
words. whether the finding which was arrived at in the previous litigation on 
issue No. 1 was a final decision. 

Several authorities were cited at the Bar. It is not necessary for me to 
examine all the authorities which have been cited on this point. From the 
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aforesaid facts, it is quite clear that the question has got to be decided with, 
reference to the case of a plaintiff whose suit. has been dismissed and against 


whom finding of more than one matter has been given in the previous litiga-’ 


tion. The contention of the learned advocate for the plaintiff is that the de- 
cision which was arrived at in that litigation by the learned trial Judge about 
the heirship of the plaintiff Saraswati and the maintainability of the suit was, 
a decision which was finally given in that suit, but that the finding which was. 
recorded on issue’ No. 1 was not a final decision. It was contended that the. 
learned trial Judge in suit No. 54/50 having arrived at the conclusion that the 
plaintiff was not an heir of Chanbasappa, and that the existence of Neelawa. 
debarred ber from claiming as the heir of Malkappa, it was not necessary for 
the Court in the previous litigation to decide the further point as to the charac- 
ter of the property and the point as to whether Chanbasappa and Shivashankar- 
were joint or not. It was urged that the test of finality of decision was whe- 


ther the issue, which had been decided in the previous litigation, was an issue 


which was material for reaching a final conclusion and for granting a decree 
in favour of the plaintiff or dismissing the suit of the plaintiff. 

The learned appellate Judge has come to the conclusion that the issue regard- 
ing the heirship of Saraswati and the existence of Neelawa was the main issue 
on which a final decision was given in the previous litigation, and, consequently, 
the decision given by the trial Court as regards the character of the property 
‘and the status of Chanbasappa was an incidental finding and was not necessary. 

for arriving at the final decision in the previous litigation. ln my opinion, in. 
so far as the learned appellate Judge came to the conclusion that the issue was- 
not a material issue and that the finding was incidental, the conclusion cannot 
be supported. As already stated by me, there is no doubt that the issue regarding, 
the status of Chanbasappa vis a vis the property in suit was one of the material 
issues which had to be tried by the trial Court in snit No. 54/50, The main 
question for vensideration is whether the finding on that issue was a final 
decision or not. i 
~“ Of all the authorities which were cited before me, the authority which is on' 
all fours with the facts of the present case is the ruling reported in Peary Mohun 
Mukerjee v. Ambica Churn Bandopadhya'. In that case, a suit was brought 
by A against C for damages for not removing certain offensive matter from 
his land. That suit was resisted by C on two grounds: The first ground: 
was that the suit was not maintainable because a notice, as required by a certain 
Bengal Statute, was not given, and the second ground was-.that C,was not 
bound to remove the filth from the plaintiff’s property. The trial Court reached 
the conclusion that the suit was not maintainable because the requisite notice 
was not given. The trial Court did not stop there. It proceeded further to 
decide the question about the liability of the defendant C to remove the filtr 
from the plaintiff’s property. The Court reached an adverse conclusion against 
the plaintiff, and held that the defendant was not bound to remove the offen- 
sive matter from the plaintiff’s land. On these two grounds, the suit of the 
plaintiff was dismissed. The plaintiff subsequently bronght another suit against 
the same defendant and claimed the same relief as in‘the previous suit. The 
defendant C again resisted the suit` on the merits on the ground that he was 
not liable to remove the filth from the plaintiff’s property. The defendant 
contended that the latter point was res judicata between the parties bv virtue 
of the decision arrived at in the previous suit. The decision of the Calcutta 
High Court was that the matter was res judicata. The principal judgment was 
delivered by Banerjee J., and the reasoning in support of the decision is to be 
found at pages 905-906. The relevant passage is as follows :— 

_ “The judgment in the former suit, which is here made the basis of the plea of res 
judicata, determines each of the two questions raised, namely the question of notice and 
that of the defendant’s liability against the plaintiff; and the question of the defendanta 
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liability was raised directly and substantially in the former suit as it is in this. So that 
it ċannot be said, either that the decision in the former suit upon the question of the’ 
defendant’s liability was superseded by the decree by reason of the decree being in spite’ 
of that decision, or that the question was not a direct and substantial question in the 
case. If the question of notice had been found for the plaintiff, the question of the- 
defendant’s liability would clearly have been a direct and substantial question in the 
ease. Can it then be‘said that it ceased to be so by reason of the decision upon the 
question of notice which came to-be considered prior to the question as being prior in 
point of logical order? Having regard to the language of explanation II of section 13, 
quoted above, which makes any matter which might or ought to have been made ground 
of attack or defence come within the description of matter directly and substantially in 
issue, I find it very difficult to say that this question should be answered in the affirma- 
tive. It may no doubt be argued that as the plaintiff could not have taken advantage 
of any favourable finding in the former judgment on the question of the defendant’s 
liability by reason of the decree being in spite of such finding, he ought not to be held 
bound by any unfavourable finding on that question. But the answer to that argument 
is this, that the plaintiff might well have avoided the effect of an adverse finding on the 
question of liability by asking the Court to determine first the question of notice, and not 
to go into the question of liability if the question of notice was found against him. If 
instead of doing that, the plaintiff led the Court and his adversary to go into the whole 
question of the liability of the defendant, presumably at considerable expense of time 
to both, it is too late now for him to complain of the result; and we should not be 
‘keeping in view the reason for the rule of res judicata which is to give finality to liti- 
gation, and to prevent any. one from being twice vexed for the same matter, if we were 
to hold that the decision in the former suit does not operate as res judicata.”. 


Therefore, the main ground on which the Caleutta High Court reached the 
aforesaid conclusion was that, in the previous litigation, the plaintiff hag in- 
vited the Court to give a decision on the aforesaid point in issue. The assump- 
tion in the aforesaid ruling is that a litigant is entitled to invite a Court to 
decide matters in issue piecemeal. It is difficult to splice the aforesaid reason- 
ing with the practice which is prevailing in the State of Bombay. This Court 
has always taken the view that the trial Court, as far as possible, should decide 
all the issues, which are material to be decided, and invariably should not 
decide a suit on preliminary points. This practice is followed in order that a 
litigation may not become protracted if the higher Court takes a different view 
regarding a preliminary point which may have arisen before the trial Court. 
Moreover, if a litigant were to ask a trial Court to decide an issue as a preli- 
minary issue, or if he were to lay down the order, in which issues should be 
tried and found I doubt very much, whether the trial Court would ever accede 
to the request. Therefore, so far as the trial Court is concerned, in my opinion. 
it cannot reasonably be stated that the litigant had the power, even if he had 
the will, to invite the Court to give decisions on particular issues only and 
in a particular order. Under the aforesaid circumstances, in my opinion, the 
aforesaid test is not a proper and just test to be applied for the purpose of 
determining as to whether an issue has been finally decided or not. Another 
case which is relevant is the Privy Council case reported in Midnapur Zamin- 
dary v. Naresh Narayan Roy. In this case, in a suit, instituted in 1891, in 
the Court of the Subordinate Judge, Nadia, (No. 6 of 1891), the plaintiff’s 
mother, in 1899, obtained a decree for possession of certain Chur lands against 
Robert Watson & Co. predecessors-in-interest of the Midnapur Zamindari Co. 
Ltd. Robert Watson & Co. thereupon appealed to the High Court contending, 
inter alia, that the Subordinate Judge, having held that it was necessary to 
enquire whéther they had jotedari rights in the lands in suit, had erred in 
decreeing possession in favour of the plaintiff; that they, the appellants, had 
jotedari rights and could not be evicted without their tenancy being determined 
in the manner prescribed by law. The High Court dismissed the appeal, and 
confirmed the decree of the Subordinate Judge, holding that Robert Watson 
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& Co. had no such jotedari rights. In execution of the decree, the Court deli- 
vered possession to the plaintiff. Subsequently, the plaintiff sued the Midna- 
pur Zamindari Co., the successor in title of Robert Watson & Co., for partition, 
ejectment and other incidental reliefs in respect of the same land. One of 
the contentions of the defendants was that the judgment of the Court in Suit No. 
6 of 1891, inasmuch as it bore on a question which was not necessary or proper 
for trial in that action, was not res judicata precluding the defendants from 
pleading the existence of jotedart rights in the land. It appears that, in the 
trial Court in suit No. 6 of 1891, the plaintiff’s pleader had, on December 28, 
1893, made a statement to the effect that the plaintiff claimed only a right to 
the settlement of the disputed land and no other right. On the'same day, the 
defendants’ pleader also made a statement, and asserted that, in any event, 
khas possession could not be given because the defendants had jotedari rights 
in the land. As a result of the statement made by the plaintiff’s pleader, the 
learned Judge did not decide the issue regarding the jotedari rights claimed 
by the defendants. The learned Judge stated: ‘‘The plaintiffs do not ask 
for khas possession. Hence it is not necessary to enquire whether the defendants 
have a jotedari right in the lands.’’ In spite of the aforesaid view of the 
learned Judge, Robert Watson & Co. preferred an appeal and claimed that the 
jotedari rights, which they were claiming, should be decided in the appeal. The 
appellate Court, therefore, considered the question about the jotedari rights and 
came to the conclusion that there was no evidence in support of jotedari rights 
claimed by the defendants. The appellate Court drew up a decree, but did 
not incorporate the aforesaid decision in the decree. The appellate Court con- 
firmed the first Court’s decree. On the aforesaid facts, it was contended before 
the Calcutta High Court, that the decision regarding the jotedar: rights which 
the defendants had claimed was res judicata. The defendants contended that 
this was not so in view of the decision of the Subordinate Judge that it was 
not necessary to enquire whether the defendants had jotedart rights in the 
lands or not. The Caleutta High Court’s judgment, which has been re-produced 
by their Lordships of the Privy Council and approved, has dealt with this 
particular point in the paragraph which has been reproduced at page 660 of 
the aforesaid report. The ratio decidendi is that the defendants, having invited 
the decision of the High Court, on the issue regarding the jotedari rights of 
the defendants, the matter must be taken to have been directly and substantially 
in issue and the decision must be said to be a decision’ which was finally reached 
by the Court. The Calcutta High Court expressed itself as follows (p. 660) :— 


“Now, had the matter rested where the Subordinate Judge left it, no such question 
as we have to discuss would have arisen- Whether the suit might and should have been 
properly determined without entering into the question of the tenancy right as the plain- 
tiff apparently wished to do, we need not now enquire. For, in fact (as we have seen), 
the present appellants directly insisted on the point being tried, and alleged that the 
First Court should have done so. It was contended before us that whatever the appel- 
lants might have done in this respect, the issue in’ fact was not a necessary or proper 
one to be tried in that suit, and that it is open to us to say so. ‘But we must see first 
whether this Court adjudged otherwise, that is, whether this Court having the question 
before its mind decided that the issue did arise. If so, that deeision would be as much 
res judicata as the final determination of the issue on the merits. If we are of opinion 
that the Court did so decide, we are not concerned to see whether it did so rightly or 
not, and indeed cannot do so....” 

Therefore, the ratio decidends of the aforesaid case was that the test which 
is to be applied is to see whether the Court, which adjudged the issue, consider- 
ed that the issue was a material and essential issue and whether it determined 
the particular issue finally. On the facts of the aforesaid case, having regard 
to the fact that the defendants had invited the Appellate Court to decide the 
issue regarding the jotedart rights, their Lordships came to the conclusion 
that the matter was not only directly and substantially in issue, but that it 
was also finally decided. This subject also appears to have been considered 
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in a ruling of our High Court reported in Dinkar v. 'AnantS. In this case, the 
plaintiffs were the alienees of a mortgagor. They first sued to redeem the 
mortgage. The suit was dismissed on the main issue that the plain- 
tiff ’s sale-deed was hollow and fraudulent. The suit was also resisted 
by the mortgagee on the ground that the plaintiffs were not agriculturists. 
That point was also decided by the Court against the plaintiffs in the first liti- 
gation. Subsequently, a second suit for redemption was brought by the plain- 
tiffs. “The defendant raised a contention that the issue regarding the hollow- 
ness of the sale-deed which the plaintiffs had taken from the mortgagee was 
res judicata between the parties. The answer of the plaintiffs was that having 
regard to the decision reached by the previous Courts, that the plaintiffs were 
not agriculturists, the aforesaid issue regarding the hollowness of the sale 
transaction could not be said to have been finally decided. Mr. Justice Patkar 
held that the matter was res judicata.. The basis of his decision is to be found 
in the following passage (p. 905) :— 

“If the previous suit had been dismissed principally on the ground that it was 
premature, it could have been said that the decision on the other points including the 
point as to whether the plaintiff's sale-deed was hollow or fraudulent was not necessary 
in the previous suit and the finding on that point would not operate as res judicata... .” 
After making these observations, Mr. Justice Patkar examined the contentions 
in the previous litigation and, ultimately, he reached the following conclu- 
sion (p. 907) :— 

“I think, therefore, that it cannot be said that the finding on that issue was a finding 
on an unnecessary issue. In fact, the plaintiffs invited the two Courts to give a decision 
on that issue, and as has been held in Midnapur Zamindari Company v. Naresh Narayan 
Roy a decision invited on an unnecessary issue might operate as res judicata....” 

It is in the light of the aforesaid authorities that it is to be determined 
whether the issue regarding the status of Chanbasappa vis a vis the suit pro- 
perty was finally decided in the previous litigation. In this connection, the 
defendants lay emphasis upon the fact that that was the first issue which was 
raised and answered by the trial Court in suit No. 54 of 1950. It was, therefore, 
eontended that it was the principal issue which the trial Court had been called 
upon to decide and was so decided. I do not think that it would be proper 
to infer, merely from the fact that an issue has been numbered as issue number 
one and tried first from out of the several issues raised in the trial Court thas 
it was necessarily the principal issue and that the decision on it was a final 
decision, nor could it be said from the position occupied by an issue that the 
party ‘had invited the Court to give its decision on that issue first. In this 
connection, it is necessary to bear in mind the following passage from the judg- 
ment delivered in suit No. 54 of 1950, which has been quoted by the learned 
appellate Judge: 

“Even if my finding on issue No. 1 is not correct, still it has come in evidence that 
the mother of Shivshankar ane Sapam and grandmother of Chanbasappa’s son 
Malkappa was alive.. 

Therefore, there is omae evidence in the judgment itself from which one 
ean come to the conclusion that the principal issue which ‘the trial Court, in 
Suit No. 54/50, had in mind was about the question of the heirship of Saraswati 
and Parvati. In my opinion, there is no doubt whatsoever that that issue went 
to the root of the matter. If once it is held that the plaintiff is not the heir 
of Chanbasappa or Malkappa, and that the preferential heir was Neelawa, the 
decision regarding the status of Chanbasappa vis @ vis the suit property be- 
comes of minor importance. After the aforesaid decision is reached, the plain- 
tiff may think that, during the life-time of Neelawa, she has no right to the 
aforesaid property and may acquiesce in the aforesaid part of the judgment. 
From this, it-cannot be said that the plaintiff had invited a decision on the 
aforesaid point, and, therefore, was concluded by that decision for ever. In 
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my opinion, having regard to the facts of the present case, if the. plaintiff 
Saraswati and/or her sister Parvati had preferred an appeal from the afore- 
said judgment, most probably, the appellate Court would have thrown off the 
claim of the plaintiff Saraswati on the ground that she was not the heir of 
either Malkappa or Chanbasappa, and, consequently, would have come to the 
conclusion that it was not necessary to take a decision as to the status of Chan- 
basappa vis a vis the suit property. The question for consideration is whether 
the plaintiff is precluded from re-agitating the aforesaid question simply because 
she did not prefer an appeal from the aforesaid decision. The contention of 
the learned advocate for the defendants was that the test which should be 
applied in all such cases is not whether an appeal has or has not been filed. It 
was contended that the true test is whether an appeal could have been filed by 
the plaintiff Saraswati. However, it is conceded that if the appellate Court 
had upheld the decision of the trial Court on the issue regarding the heirship 
of Malkappa only and had not determined the issue regarding the status of 
Chanbasappa regarding the suit property, then the matter would not have been 
res judicata. The argument was that as the plaintiff Saraswati did not prefer 
an appeal and allowed the aforesaid decision to rest intact, she was precluded 
from re-agitating this matter. Having regard to the practice prevailing in this 
State, to which I have made a reference, namely, that the trial Courts in this 
State give their decision on all points in spite of the fact that the suit can be 
decided on a preliminary point, I am unable to give effect to the aforesaid argu- 
ment of the learned advocate for the defendant. In my opinion, having regard 
‘to the aforesaid practice prevailing in this State, each case has got to be ans- 
wered with reference to its own facts, and one of the tests which is to be applied 
for determining this question is to find out whether the Court, which adjudged 
the issue, considered the issue to be material and essential. In my, opinion, 
‘having regard to the facts of the present case, and having regard to the obser- 
vations made by the Court in suit No. 54 of 1950 which I have quoted in this 
‘paragraph, the issue regarding heirship was one which was regarded by the 
determining Court as essential and which went to the root of the plaintiff’s 
(Saraswati’s) case, and the moment an adverse finding was reached on that 
-issue, the suit of Saraswati became premature. Under the aforesaid circum- 
stances, in my opinion, the previous litigation must be taken to have been 
decided more on the ground that the suit of Saraswati was premature, and, 
eonsequently, in my opinion, the issue regarding the status of Chanbasappa 
vis a vis the suit property was not finally decided and the same ean be re- 
agitated by the plaintiff Saraswati over again. Therefore, in my opinion, the 
conclusion which was arrived at by the learned District Judge was correct. 


Defendant No. 2 appealed under the Letters Patent. 


Sharad Manohar, for the appellant. 
T. N. Walavalkar, for respondent No. 1. 


TARKUNDE J. This Letters Patent Appeal arises from a suit for possession 
of an agricultural land filed by the plaintiff Saraswati. The trial Court held 
on a preliminary issue that the suit was barred by res: judicata and dismissed 
the suit. In appeal, the District Court found that the suit was not so barred 
and remanded it to the trial Court for disposal on the remaining issues. An 
appeal from this order was filed in this Court and was heard by Miabhoy J., who 
confirmed the decision of the District Court. The present appeal was then 
filed on a certificate granted by Miabhoy J. under cl. 15 of the Letters Patent. 

The previous suit, the decision in which is claimed to operate as res judicata 
was filed in 1950 by the present plaintiff Saraswati and her step-sister Parvati. 
in both the suits, Saraswati claimed that the property in dispute originally 
belonged to the joint family consisting of her father Chanbasappa and his 
brother Shivshankar, and that on a partition between Chanbasappa and Shiv- 
shankar, the property had fallen to the share of Chanbasappa. Chanbasappa 
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died in 1942, leaving behind his son Malkappa, his daughters Saraswati and 
Parwati, and ‘his widow -Ambawa. Shivshankar died in 1946, and the defendants 
‘in the suit of 1950 as well as the present suit were the widow and the 
‘son of Shivshankar. Saraswati claimed in the former suit, as she was 
done in the present suit, that after the death of Chanbasappa in 1942; the 
property went-to his son Malkappa, who died in 1943; that after Malkappa’ S 
death, the property was vested in his mother (Chanbasappa’ s widow) Ambawa, 
' who remarriéd in 1944; and that on the remarriage of Ambawa, the property 
was inherited by the daughters Saraswati (the present plaintiff) and Parwati. 

In the suit of 1950, the claim of the plaintiffs was opposed by the defendants 
on twe grounds: firstly, that there was no partition between Shivshankar and 
Chanbasappa, so that on the death of Chanbasappa and Malkappa, the pro- 
‘perty went by survivorship to Shivshankar and thereafter to the defendants; 
and secondly, that even supposing that the property was the separate property 
of Chanbasappa and then of Malkappa, the plaintiffs Saraswati and Parwati 
' were not the nearest heirs of Malkappa. In dismissing the suit of 1950, the 

‘Court accepted both these defences. On the first issue, whether the suit 
‘property was the separate property of Chanbasappa, the Court held that the 
plaintiffs had failed to prove the alleged partition between Chanbasappa and 
Shivshankar. On the second issue, whether the plaintiffs were the heirs of 
‘the deceased Malkappa, the learned trial Judge observed that at the time when 
the suit was filed, one Nilawwa, the mother of Chanbasappa and Shivshankar, 
-was alive, and that Nilawwa was a nearer heir of the deceased Malkappa, being 
his erand-mother, than the plaintiffs who were his sisters. Nilawwa, however, 
died during the pendency of the suit, and this fact was brought to the notice 
:of the learned Judge.. But the learned Judge was of the view that Ambawa, 
despite her remarriage, was the nearer heir of the deceased Malkappa. Hence 
the second issue was also decided against the plaintiffs.. 

The question which we have to consider. is whether the finding given by the 
Court m the previous suit on the first issue, that the property was not the 
separate property of Chanbasappa, is res judicata so as to bar the claime made 
by the plaintiff in the present suit. 

The only reason why some difficulty arises in deciding this question is that 
the decree in the previous suit was supported by two findings, and it is claim- 
d for the plaintiff that only one of the findings, but not both, are res judicata. 
Obviously, a finding ean operate as res judicata only if it has resulted in a 
.particular decree or order. Where a decree or order is based on only one 
‘finding, there can be no doubt that the finding would have the force of res 
judicata. Similarly, a finding cannot be res judicata if it has not gone into 
the making of a decree or order, i.e., if the decree or order was passed inspite 
of the finding, as where a finding was recorded against a party who succeeded, 
‘or in favour of a party who failed, on other issues. In the present case, it is 
-urged by Mr. Valavalkar for the plaintiff that the finding which really de- 
eided the former suit was regarding the plaintiffs not being the nearest heirs, 
and that, therefore, the other issue about the alleged partition was not a matter 
which was substantially in issue and, at any rate, was not finally decided. 

There is apparently some conflict of authority on the question whether, 
in @ case where a decree or order is based upon several findings, each one of 
the findings operates as a res judicata. In Shib Charan Lal v. Raghu Nath', 
‘jt was observed by a Division Bench (p. 195) :— 

“ _.if there were two findings of fact either of which would justify in law the 
making of the decree which was made, that one of such two findings of fact which should 
in the logical sequence of necessary issues have been first found, and the finding of 
‘which would have rendered the other of such two findings unnecessary for the making 
of the decree which was made, is the finding which can...operate as res judicata.” 
The facts of that case, however, show that this observation of the learned Judges 
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was obiter. -The plaintiff in that case had filed a previous suit for declaration 
of his title to a share of the property in dispute, and the Court which decided 
that suit, while giving a finding in the plaintiff’s favour that his Joint owner- 
ship was proved, had rejected the plaintiff’s suit under the proviso to s. 42 
of the Specific Relief Act on the ground that the plaintiff, though he was not 
in possession of the property in question, had failed to ask the further relief 
of being placed in joint possession. It was held that in the subsequent suit 
by the plaintiff for joint possession of the property, the finding given in his 
favour in the previous suit that he was a part-owner of the property did not 
operate as res judicata against the defendants. The decree by which the pre- 
vious suit was dismissed was obviously not grounded on the finding that the 
plaintiff was a part-owner of the property, and the finding could not, therefore, 
operate as res judicata. It was not a case in which the decree in the previous 
suit was apparently based upon two findings. . 

Peary Mohun Mukerjee v. Ambica Churn Bandopadhya? was a case in which 
such a question was directly involved. In that case the plaintiff’s suit was for 
damages for the failure of the defendant, who was the chairman of a Munici- 
pality, to remove certain offensive matter from the property belonging to the 
plaintiff. A similar suit had been previously filed by the plaintiff against the 
same defendant for a similar relief, but that suit had been filed without serving 
a notice on the defendant as required by a certain local Act. The previous 
suit was dismissed on the ground-that the plaintiff had not proved that he had 
given notice to the defendant, and also on the ground that the defendant was 
not liable to remove the offensive matter from the property. Although the 
subsequent suit was filed after giving notice, it was held by the Caleutta High 
Court that the finding in the previous suit that the defendant was not liable 
to remove the offensive matter was res judicata so as to bar the subsequent suit. 
It was held that although the previous suit might have failed for want of 
notice, the question of the defendant’s liability was properly raised in the 
former suit, and that the decision thereon formed an additional ground for the 
dismissal of the suit and had the force af res judicata. 

In Vencataraju v. Ramanamma,® it was held that where a judgment is based 
on the findings on two issues, the findings on both the issues will operate as 
res judicata, though the finding on only one would have sufficed to sustain the 
judgment. The defendant in that suit had filed a previous suit against the 
plaintiff for possession of certain properties, and that suit was dismissed on 
two grounds, viz., that the properties had been purchased by the defendant 
(plaintiff in the prior suit) Benami for the plaintiff, and that the plaintiff 
had acquired a title to the properties by prescription. A subsequent suit was 
filed by the plaintiff for possession from the defendant of another property 
which was covered by the same sale-deeds as the properties in the previous suit. 
Although the decision in the former suit was based on the additional ground of 
prescription which was not available to the plaintiff in the subsequent suit, it 
was held that the finding with regard to the sale-deeds being Benami for the 
plaintiff was binding on the defendant in the subsequent suit. 

There are, however, a number of cases where, out of several findings on 
which a previous decision was based, one finding only was held as decisive and 
the others were held not to operate as res judicata. Ahmedbhoy Habibhoy y. 
Sir Dinshaw M. Petit4 was a suit for the specific performance of a contract of 
purchase, and the suit was decided by a single Judge on the Original Side of 
this Court. The question which arose for decision in that case was whether 
the plaintiff had cleared his title to the property which he had agreed to sel. 
The plaintiff’s sons were parties to the suit, and they denied the plaintiff’s right 
to sell the property. A previous suit filed by one of the plaintiff’s sons against 
the plaintiff for partition of the property had been dismissed primarily on the 
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ground that, according to the customary law governing the parties, the plain- 
tiff’s son was not entitled to enforce a partition during the father’s life time. 
The Court in the previous.suit—it was.a decision of the Privy Council—after 
saying that this finding, was sufficient to dispose of the case, observed that it 
was ‘‘advisable to express an opinion’’ on the question whether the property 
was joint family property, and found that it was not proved to be so. The 
learned Judge who heard the subsequent suit for specifice performance held 
that the prior suit was really decided on the finding that the son had no right 
to partition, and that the further finding with regard to the property not being 
of the joint family was an obiter dictum, not amounting to res judicata. i 

In Irawa v. Satyappa,® a previous suit between the- parties had been dis- 
missed both on the merits as well as on the ground that the plaintiff had refused 
to pay the requisite additional Court-fee. It was held that the failure of the 
plaintiff to pay the necessary Court-fee was sufficient by itself for the dismissal 
of the suit, and that, therefore, the findings on the merits, not being necessary 
for the decision of the suit, did not have the force of res judicata. 


In Shankarlal v. Hiralal,® the Privy Council approved the decision of the 
Caleutta High Court that the findings in a certain prior suit did not operate 
as res judicata. In the prior suit it was held that the suit did not lie because the 
notice required by s. 80 of the Civil Procedure Code was not given, but while 
dismissing the suit, the Court had also given findings on the merits against the 
plaintiffs. The Caleutta High Court had held that the learned Judge who had 
dismissed the prior suit was bound to dismiss it under O. VII, r. 1], of the 
Civil Procedure Code, and that the findings given by him on the merits were 
obiter and could not support the plea of res judicata. This view was found by 
the Privy Council to be correct. 

In Dinkar v. Anant,’ the plaintiffs who were alienees from a mortgagor, 
had filed a previous suit for redemption of the mortgage, and that suit was 
dismissed on two grounds—firstly, that the sale deed by which the plaintiffs 
elaimed to have acquired the equity of redemption was hollow and fraudulent, 
,and secondly, that the plaintiffs were not agriculturists and that the suit having 
- been brought before the expiry of the period of redemption was premature. In 
_a.subsequent suit filed by the plaintiffs after the expiry of the period of re- 
demption, it was held by a Single Judge of this Court that the finding in the 
previous suit regarding the bogus and fraudulent nature of the alienation in 
favour of the plaintiffs was res judicata so as to bar the second suit. The 
learned Judge, however, observed that if the previous suit had been decided 
‘“principally’’ on the ground that it was premature, the other finding that the 
plaintiff’s sale aoe was hollow or fraudulent would not have operated as res 
judicata. 

Several other cases were cited before us, but they are not material to the 
question which we have to decide. It appears from the decisions mentioned 
above that it cannot be laid down as a general proposition that- where a pre- 
vious decision is supported on two or more findings, all the findings will neces- 
sarily operate as res-judicata. Where the previous suit was dismissed on a 
technical ground which made the suit untenable, findings recorded on the me- - 
rits would normally be obiter dicta. - Similarly, if the Court which decided the .| 
prior suit has itself based the decision on only some of the findings recorded 
by it, or if under the circumstances of the case its decision can be fairly attri- 
buted to only some of the findings so recorded, the other findings would not 
operate as res judicata. In other eases, where the previous decision is based 
upon, and is attributable to, several findings, all the findings will have the force 
of res judicata. 

Turning to the present case, the finding of the Court in the previous suit 
that the property was not the separate property of Chanbasappa was as com- 
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pletely decisive of the suit as the other finding that the plaintiffs were not 
the nearest heirs of Malkappa. The major portion of the judgment of the 
‘learned Judge who decided the previous suit was devoted to the consideration 
of the first issue. - After- finding on the first issue against the plaintiff, the 


‘learned Judge observed: ' 

“As plaintiffs have failed to prove the alleged partition, plaintifis have no right to 
file this suit and Shivshankar had become owner of all the family properties by survi- 
vorship.” ; ° 
This was followed by the following observation :— 

“Even if my finding on issue No. 1 is not correct still it has come in evidence that 
mother of Shivshankar and Chanbasappa and grandmother of Chanbasappa’s son Mal- 

_ kappa was alive when this suit was filed...” 
Mr. Valavalkar, who appeared on behalf of the plaintiff, respondent No. 1, 
„urged that this observation shows that according to the learned Judge him- 
self his finding on the second issue was decisive of the suit. We do not think 
any such conclusion would be justified. The two sentences taken together 
make it clear that, according to the learned Judge, the plaintiffs’ suit failed on 
account of his findings on each of the two issues. Obviously, the plaintiffs’ 
` suit was liable,to be dismissed if either of the two issues was found against 
‘them. Under the circumstances, it is not possible to say that the decree m the 
, Previous suit was based upon, or is attributable to, only one of these two findings. 
_It seems to have been urged on behalf of the plaintiff in the District Court 
as well as before Miabhoy J. that the plaintiffs in the previous suit could not 
_ challenge the finding on the first issue by filing an appeal because the finding 
on the second issue was in any case bound to go against them and was a complete 
answer to their claim. This argument seems to have found favour with the 
learned District Judge as well as with Miabhoy J. With great respect, we 
find that the finding of the learned trial Judge on the second issue in the-pre- 
vious suit was at least as open to challenge as his finding on the first issne. 
_ The reason why the learned trial Judge held that the plaintiffs were not the 
nearest heirs of Malkappa was ‘that, in his view, Malkappa’s mother Ambawa 
‘continued to be vested with the property of the deceased Malkappa even after 
“her re-marriage. The learned Judge had himself’ noted that Atmbawa’s re- 
marriage took place after the death of Malkappa. If so, it appears prima 
facie that, by virtue of s. 2 of the Hindu Widows Re-marriage Act, 1856, Am- 
bawa was divested of such property as she had inherited from Malkappa, and 
that the property had then passed first to Nilawwa and after her death to Saras- 
` wati (the plaintiff in the present suit) and her step-sister Parwati. We, therefore, 
do not agree that the finding of the learned trial Judge on the second issue 
was so obviously unchallengeable as to have prevented the plaintiff from filing 
an appeal from the decree in that suit. 
In the result, we hold that the learned trial Judge in the present suit was 
right m dismissing the suit on the ground that it is barred by res judicata. 
- Accordingly, the orders passed by the District Court and by this Court in the 
-appeal from order are set aside, and the decree of the trial Court dismissing 
the plaintiff’s suit is restored. There will be no order as to costs in this 
‘Court as well as in the District Court. l 
, ` pe Orders set aside. 
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Before Mr. Justice Gokhale. 


MANIKCHAND. SARUPCHAND SHAH v. GANGADHAR SHANKAR- 


SHETE.* 


Civil Procedure Code (Act V of 1908), Sec. 144—Transfer of Property Act (IV of 1882), 


2 


Sec. 52—Suit for possession of house against owner in possession decreed by trial 
Court in favour of, purchaser—Purchaser evicting owner’s tenants and putting in pos- 
session other tenants—Dismissal of purchaser’s suit in appeal by owner against trial 
Courts decree—Application by owner for restitution claiming actual possession of 
house—Whether owner entitled merely to symbolical possession—Tenants put in by 
purchaser whether could assert their rights under the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 


The respondent owned a house which came to be purchased by one K. As, how- 
ever, the respondent remained in possession K filed a suit for possession. The suit 
was decreed by the trial Court and K took possession of the house, evicting the 
tenants of the respondent and putting the appellants in possession as tenants. In the 
meantime an appeal filed by the respondent against the decree passed by the trial 
Court was successful and K’s suit was dismissed. The respondent then applied for 
restitution against K and the appellants claiming actual possession. It was contended 
by the appellants (1) that the restitution contemplated under s. 144 of the Civil Pro- 
cedure Code, 1908, did not mean that the Court could place the respondent in a better 
position than what he occupied before he was evicted and that, as at that time he had 
no khas possession but there were tenants in the house, he was entitled to symbolical 
possession of the house and he had to accept the appellants as his tenants and (2) that 
no actual possession could be obtained against the appellants because they had be- 
come tenants of the house by virtue of the provisions of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947:— 
` Held, that the mere fact that at the time when the respondent lost possession in 
execution of the trial Court’s decree his own tenants were in occupation of the pro- 
perty did not deprive him of his right to get actual possession of the house which 
had been obtained by K by evicting the respondent’s tenants: 

Zamindar of Sannokhemedi v. Susi Iamala,' referred to; and 

that the appellants who were put into possession during the pendency of the appeal 
were affected by the rule of lis pendens enuncia{ed in s. 52 of the Transfer of Pro- 
perty Act, 1882, and were, therefore, liable to be removed in the restitution pro- 
ceedings, as there was nothing in the Bombay: Rent Act which could enable the 
appellants to assert their rights overriding the provisions of s. 52 of the Transfer of 
Property Act: 

Rohni Singh v. Hodding,” Ramdas Popatlal v. Fakira Pandu; Narayan Laxman v. 
Vishnu Waman; and Bhanshali Khushalchand v. Sha Shamiji,’ referred to. 


The facts are stated in the judgment. ' Í 


Y. S. Chitale for H. R. Gokhale, for the appellants. - 
G. S. Gupte (Jr.), for respondent No. 1. 


GoxHaLe J. This is a Second Appeal against an order passed in favour of 
respondent No. 1 Gangadhar awarding him actual possession of a house bearing 
C.S. No. 120 in Vetal Peth, Poona City, from the appellant as well as res- 
pondent No. 2. This house originally belonged to respondent No. 1 Ganga- 
dhar. On March 18, 1925, the house was mortgaged with one Punamchand, but 
the equity of. redemption came to be sold and purchased by one Laxmi- 
narayan on June 11, 1928. On July 12, 1929, Laxminarayan sold the equity 


*Decided, September 15, 1960. Second 458 of 1956. 


Appeal No. 1297 of 1959 (with C. A. No. 2862 
of 1959), against the decision of N.M. Indurikar, 
Extra Assistant Judge at Poona, in Appeal No. 
189 of 1958, confirming the order passed by 
vV. P. Gadgil, Ind Joint Civil Judge, Junior 


[1940] A.I.R. Mad. 850. 
(1894) I.L.R. 21 Cal. 340. 
(1956) 59 Bom. L.R. 46. 
(1956) 59 Bom. L.R. 205. 
(1957) 59 Bom. L.R. 684. 
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of redemption to the mortgagee Punamchand who thus claimed to have 
become aie of the Hone On July 22, 1935, Punamchand sold the 
house to one Dhanraj Hajarimal, and on November 18, 1941, Dhanraj sold 
it to Kesarichand Lalwani, respondent No. 2 in this appeal. It appears, 
however, that though the equity of redemption was sold as early as 1928, the 
possession of the house continued with Gangadhar, the original owner, and 

that is why Kesarichand Lalwani filed Regular Civil Suit No. 1602 of 1947 
against Gangadhar and others for possession of the house. On March 13, 1951, 
the suit was decreed against Gangadhar, and in execution af the decree ob- 
tained by Kesarichand, Darkhast No. 1287 of 1950 was filed. On November 19, 
1951, respondent No. 2 Kesarichand took possession of the house. It appears 
that formerly in that house there were tenants of Gangadhar, but Kesarichand 
was successful in evicting those tenants and put the present appellants in pos- 
session of the suit house as tenants on April 1, 1952. In the meanwhile, an 
appeal had been preferred by Gangadhar from the decree of the trial Court 
passed on March 13, 1951, and that appeal came to be dismissed on March 27, 
1952. ‘There was a Second Appeal filed by Gangadhar, being Second Appeal 
No. 1170 of 1953, to this Court, and it was decided on March 28, 1956. That 
appeal was allowed on the ground that the suit was barred by limitation and 
Kesarichand’s suit came to be dismissed That is why Gangadhar apphed to 
the trial Court for restitution by filing Miscellaneous application No. 459 of 
1956, and in this restitution application he made Kesarichand opponent No. 1 
and the present appellants as opponents Nos. 2 and 6. Other opponents were 
also impleaded, but it is not necessary for the purpose of this appeal to make 
any reference to them. In this application for restitution, so far as the present 
appellants are concerned, Gangadhar claimed actual possession. Opponent 
No. 1 Kesarichand made certain contention about improvements effected by 
him; but so far as this appeal is concerned, we need not consider that conten- 
tion. Opponent No. 2 Manickchand, who is appellant No. 1 in this appeal, 
stated that he was not in possession ‘of the suit property either as owner or 
tenant, but alleged that his full brother Chandulal Sarupchand was a tenant. 
This Chandulal Sarupchand was original opponent No. 6 and is present ap- 
pellant No. 2. His principal defence was that he had taken the premises at 
a monthly rent of Rs. 13 from «Kesarichand and that as he was a tenant on the 
suit premises, the Court had no jurisdiction to grant actual possession by virtue 
of the provisions of the Bombay Rent Act. His contention was that Gangadhar 
would be, at the most, entitled to symbolical possession. 

The trial Court came to the conclusion that it had jurisdiction to entertain 
the application and that Gangadhar was entitled to Khas possession ag against 
Kesarichand as well as the present appellants. It also came to the conclusion 
that so far as opponents Nos. 2 and 6 were concerned, they had no rights as 
against the applicant Gangadhar. It is not necessary for the purpose of this 
appeal to deal with the trial Court’s findings on the other issues in the applica- 
tion. In accordance with these findings, the learned trial Judge directed issue 
of warrant of possession against opponents Nos. 1, 2 and 6 under O. XXI, r.. 
35(7), of the Civil Procedure Code. 

Against that order there was an appeal, and the learned Extra Assistant 
Judge, Poona, upheld the findings of the trial Court and dismissed the appeal. 
It is against this decision that the present Second Appeal has been filed. 

Mr. Y. S. Chitale, learned advocate appearing on behalf of the appellants 
who has elaborately argued this appeal, has contended in the first instance that 
the lower Courts have acted in excess of their powers under s. 144 of the Civil 
Procedure Code. He points out that even before Gangadhar was evicted in 
execution of the trial Court’s decree obtained by Kesarichand in Regular Civil 
Suit No. 1602 of 1947, Gangadhar had no Khas possession but there were 
tenants in the suit house; and this, it is contended, being the admitted position, 
Gangadhar would not be entitled to be placed in a position better than what he- 
formerly occupied. Section 144 of the Civil Procedure Code provides: 
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“Where and in so far asa decree is varied or reversed, the Court of first instance 
shall, on the application of any party entitled to any benefit by way of restitution or 
otherwise, cause such restitution to be made as will, so far as may be, place the parties 
in the position which they would have occupied. but for such decree or such part thereof 
as has been varied or reversed;. and, for this purpose, the Court may make any orders, 
including orders for the refund of costs and for the payment of interest, damages, com- 
pensation and mesne profits, which are properly consequential on such variation or 
rever 
The argument of Mr. Chitale is that the restitution contemplated under this 
section is to the extent that it would be possible for the trial Court to do; but 
_ it cannot mean that the Court can place Gangadhar actually in a better posi- 
tion than what he occupied before he was evicted. All that he is, therefore, 
entitled to, according to.Mr. Chitale, is symbolical possession and he would 
have to accept the appellants as his tenants. 


In support of his argument, Mr. Chitale relied on Zamindar of Sannokhemedi 
y. Susi Jamala', where the expression ‘‘place the parties in the position which 
they would have occupied but for such-a decree? in s. 144 of the Civil Proce- 
dure Code was construed by Mr. Justice Wadsworth. It may be mentioned 
that the case was referred to this learned Judge on a difference of opinion bet- 
ween two other Judges of the Madras High Court, and it is the observations of 
Mr. Justice Wadsworth that are relied upon by Mr. Chitale. According to 
that learned, Judge, there are three possible ways of interpreting the words 
‘‘place the parties in the position which they would have occupied but for 
such a decree’’. They might mean, in the first instance, that the parties are 
to be put in the position they. would have oceupied had the right decree been 
passed instead of the wrong decree; or, secondly, they may mean that the 
parties are to be put in the position they would have occupied had no decree 
at all been passed; or, thirdly, the words may mean simply that the parties are 
to be put in the position which they would have occupied had it not been that 
a wrong decree had been passed; and Mr. Justice Wadsworth was of the view 
that the last interpretation was the correct one. According to him, there was 
nothing in the words of s. 144 to justify -the conclusion that it was the inten- 
tion of the Code to give,‘to the person claiming restitution any better position 
than that he occupied dt the time when the wrong decree was passed and 
- this is what has to be inferred if he has to be put in the position which he would 
have occupied had the right decree been passed. The correct procedure under 
s. 144, according to him, was to take the position as it stood immediately before 
the wrong decree, to find out what would be the position of the ultimately suc- 
cessful party as on that date having regard to the fact that the proceedings 
terminated and to award to the successful party restitution in the shape of any 
profits wrongfully received under the erroneous decree or as a direct conse- 
quence thereof. In that case, plaintiff who had made the application under s. 
144 of the. Civil Procedure Code had sued to recover the estate of one Chinna- 
kimedi, alleging that he’ was-the son of the last holder of the estate Brojo 
Kishore Deo. The suit was decreed in favour of the plaintiff by the trial 
Court in so far as possession of the estate and certain moveable properties 
was coneerned; but the plaintiff’s claim for mesne profits both before and 
after the suit till the date of delivery was disallowed.’ The defendant appealed 
to the High Court against the decree awarding possession to the plaintiff, while 
the plaintiff also appealed against the decree disallowing mesne profits. Pend- 
ing the disposal of the two appeals, a receiver was appointed and he took pos- 
session of the estate. The High Court decided the defendant’s appeal in ‘his 
favour and dismissed plaintiff’s suit with costs in both the Courts, with the 
result that plaintiff’s appeal for mesne profits was also dismissed with costs. 
Plaintiff applied for leave to appeal to the Privy Council against both these 
decrees, and pending. the disposal of his appeal he prayed that the receiver who 


1 [1940] A.LR. Mad. 850. 


~ 


166 THE BOMBAY LAW REPORTER. _ [VOL. LXUL 


had been appointed might be continued until the appeal to the Privy Council 
was disposed of. It appears tbat in the High Court, pending the appeals, the 
defendant who had died and whose widow had been brought on record as his 
legal representative was required to give security and that security having been 
‘furnished, the receiver had handed over possession of the estate, with the small 
balance of cash then in his hands and with all the records pertaining to the 
estate, to the defendant’s legal representative. The plaintiff was successful 
in his appeal before the Privy Council, which set aside the decree of the High 
Court, restoring the decree of the trial Court. It would appear, however, that 
plaintiff did not pursue his appeal to the Privy Council regarding the dis- 
missal of his claim for mesne profits. The plaintiff executed the decree of the 
trial Court which was restored by the Privy Council and got possession of the 
estate in execution, proceedings. Plaintiff thereafter filed an application for 
restitution claiming inter alia an order to restore one lakh of rupees or such 
sum as the Court might find due from the defendant on account of the moneys 
drawn by her as allowances from the estate funds. On these facts two of the 
learned Judges were of the view that plaintiff should be given a decree for 
restitution from the defendant’s legal representative on the ground that the 
profits accruing to the defendant’s legal representative would not be recovera- 
ble as future mesne profits claimed in the suit, but by way of restitution owing 
to the wrongful decree, and that there was no bar to the plaintiff’s claim by 
reason of his failure to get a decree for future mesne profits before the trial 
Court. It would, therefore, be seen that in that case the majority opinion was 
that even though the plaintiff had failed in respect of his claim for mesne 
profits, the Court granting restitution would have jurisdiction to grant the 
plaintiff’s application for such mesne profits as flowed directly from the app- 
ellate decree which was reversed. In the present case, Kesarichand actually 
got Khas possession of the property by evicting the tenants of Gangadhar and 
this he was able to get by reason of the decree which came to be reversed and 
the actual possession which he obtained having flowed from such a decree must 
enure for the benefit of the true owner, viz., Gangadhar, in whose favour the 
decree went in Second Appeal No. 1170 of 1953. The mere fact that when 
Gangadhar lost possession in éxecution of the trial Court’s decree and at that. 
time his own tenants were in occupation of the property would not deprive him 
of his right to get actual possession of the house which had been obtained by - 
Kesarichand by evicting Gangadhar’s tenants. . 

But then Mr. Chitale contends that no actual possession could be obtained 
against the opponents because they had become tenants of the suit premises by 
virtue of the provisions of the Bombay Rent Act. Mr. Chitale argues that the 
appellants would not be bound by the decree passed in the Second Appeal, to 
which they were not parties and, therefore, cannot be evicted under these resti- 
tution proceedings. In my view, these contentions are misconceived. Mr. 
Chitale relies, in support of his argument, on some of the provisions of the 
Bombay Rent Act. Under sub-s(3) of s. 5, ‘‘landlord’’ means any person who 
is, for the time being, receiving, or entitled to receive, rent in respect of any 
premises; and Mr. Chitale says that Kesarichand was entitled to receive rent 
in respect dÊ the suit house not only from the prior tenants of Gangadhar bui 
also from the opponents who were his tenants in the suit house. Under sub- 
s. (11) of s. 5 of the Bombay Rent Act, ‘‘tenant’’ means any person by whom 
or on whose account rent is payable for any premises; and Mr. Chitale contends 
that the present appellants were persons from whom rent was payable in res- 
pect of the house in their occupation, There is no dispute that so far as oppo- 
nent No. 2 appellant No. 1 Manikchand is concerned, he had disclaimed that 
he was a tenant. Therefore, obviously Mr. Chitale’s argument can‘only apply, 
if at all, to appellant No. 2 Chandulal Sarupchand, who claims to be a tenant 
of the suit house. It has to be remembered that in the written statement filed 
by Chandulal (exh. 40), he had not contended that he had become a tenant 
of Gangadhar as a consequence of the decision in Second Appeal No. 1170 of 


1960.7 - MANTKOHAND U. GANGADHAR (A.C.J.)—Gokhale J. - 167 


1953, “but his contention was that he was the tenant of the house. All that he. 
stated in para. 8 of his written statement (exh. 40) is that he had taken on 
lease the suit house, without having any information about the property, at a’ 
monthly rental of Rs. 13, that the applicant Gangadhar would have no right 
to recover possession of the property from him and that he would pay rent 
to the proper person as ordered by the Court. In para. 4 of the written state- 
ment he stated that actual possession eould not be recovered from him because 
he was a tenant. This allegation, in my opinion, is not an allegation that he. 
had become a tenant of Gangadhar. Mr. Chitale’s argument is that when Kesari- 
chand obtained possession of the house and evicted the prior tenants, his pos-. 
session was not that of a trespasser, but his possession was lawful possession 
and, therefore, Kesarichand became a landlord under the Bombay Rent Act. 
In support of his contention, Mr. Chitale has relied on Surendra Lal v. Sultan 
Ahmed?, where it was held that a person who obtains possession of immoveable 
property under and by virtue of orders passed in execution proceedings, based 
upon what at the time was a valid decree, but has subsequently been set aside 
on appeal, can in no sense be regarded as a trespasser during such period. 
For that period, he is liable to his opponent, the real owner, for compensation 
or damages and not for mesne profits in the ‘strict sense of the expression. 
But since the reversal of the decree in his favour when it becomes his duty tc 
vacate and hand over possession he kecomes a trespasser and remains liable 
for mesne profits in such sense so long as he continues in possession. Mr. Chi- 
tale has also relied on another case decided by the Patna High Court, Bhulan- 
Prasad v. Rup N arain®, where a similar view was taken, viz., that a person who 
obtains possession in execution of a decree of the High Court can in no sense be 
regarded as in wrongful possession even though that decree may later on be 
reversed by the Privy Council. ` 

The question, however, is whether the present appellant No. 2, original opt. 
ponent Ne 6, who was ‘put into possession by Kesarichand, can become + a tenant. 
of Gangadhar. To answer that question, a reference will have to be made tu 
s. 52 of the Transfer of Property Act. It is not disputed and cannot be dis- 
puted that it is only after Kesarichand obtained actual possession of the house’ 
in execution of ‘the trial Court’s decree in Regular Civil Suit No. 1602 of 1947 
that Gangadhar’ s tenants were evicted and the present appellant No. 2 was 
put in as a tenant. Under s. 52 of the Transfer of Property Act, in so far as 
it is material. 

“During the pendency in any Court...of any suit or proceeding which is not 

collusive and in which any right tẹ immoveable property is directly and specifically in 
question, the property cannot be transferred or otherwise dealt with by any party 
to the suit or proceeding so as to affect the rights of any other party thereto under any 
decree or order which may be made therein, except under the authority of the Court 
and on such terms as it may impose.” 
It is not the contention of appellant No. 2 Chandulal that the suit between 
Kesarichand and Gangadhar was a collusive suit. It is, however, contended 
that Kesarichand having lawfully placed appellant No. 2 in possession as a 
tenant, the provisions of the Bombay Rent Act would come to the aid of the 
appellant. But under s. 52 of the Transfer of Property Act Kesarichand would 
be incompetent to create a tenancy in favour of appellant No. 2 so as to effect 
the rights of Gangadhar, in respect of the decree or order which may be made 
in the suit, so that the right of the present appellant No. 2 Chandulal must 
always be subject to any decree or order which may be passed in the suit 
between Kesarichand and Gangadhar. As I have already indicated, in Second 
Appeal No. 1170 of 1953 Kesarichand’s suit was dismissed, and the rights of 
appellant No. 2 would always be subject to any order that may be made in 
the suit or any proceedings in the suit; and in my view the present order passed 
in restitution proceedings would be covered by s. 52 of the Transfer of Pro- 
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perty Act. A tenant put into possession pendente lite is, therefore, liable to be 
removed in restitution proceedings: Rohni Singh v. Hodding*. There is 
nothing in the provisions of the Bombay Rent Act which would enable the 
tenant Chandulal to assert his rights overriding the provisions of s..52 of the 
Transfer of Property Act. ts 

In Ramdas Popatlal v. Fakira Pandu®, it was held that any lease which is 
ereated by a mortgagor pending a suit which was filed ‘by the mortgagee, would 
not be binding upon the mortgagee, or any person who has subsequently pur- 
chased the interest of the mortgagee along with that of the mortgagor im the 
property in suit, and the lessee will have to take subject to the result of the 
suit. It was further observed that any leases which are created and which are 
affected by the doctrine of lis pendens embodied in s. 52 of the Transfer of 
Property Act, 1882, do not enable the lessee to exercise any rights created in 
‘his favour by the Bombay Tenancy and Agricultural Lands Act, 1948. In 
another case reported in the same volume, Narayan Laxman v. Vishnu Waman®, 
the facts were these: A suit was filed by one Narayan and another against one 
Vishnu and another claiming possession of certain lands given in Inam to a 
temple. The suit was decreed and in execution of the decree possession was 
obtained by the plaintiffs. An appeal was filed by the defendants, but the 
District Court confirmed the decree. During the pendency of the appeal, 
plaintiffs leased out the lands to strangers. Defendants appealed to the High 
Court and a consent decree was passed in this Court. That decree provided 
that the defendants were entitled to recover and retain possession and enjoy 
the income af the lands. Defendants filed an application under s. 144 of the 
Civil Procedure Code, in which they claimed an order for restitution of pos- 
session of the lands from the plaintiffs as- well as their lessees, and it was 
contended by the lessees that they were entitled to protection under the Bom- 
bay Tenancy Act and an order for actual possession could not be passed 
against them. The trial Court upheld that contention, but the District Court 
reversed that decision and ordered actual possession even against the lessees; 
and it was held in Second Appeal by a Division Bench of this Court that the 
lessees being transferees of the lands during the pendency of the appeal before- 
the District Court were affected by the rule of lis pendens enunciated in s. 52 
of the Transfer df Property Act and they were, therefore, not entitled to set 
up their right against the claim of the defendants. This case, in my opinion, 
is on all fours with the facts of the present case. It is true that both in the 
earlier decisions in Ramdas Popatlal v. Fakira Pandu as well Narayan Laz- 
man v. Vishnu Waman, the lessees were claiming protection under the pro- 
visions of the Bombay Tenancy Act. But that principle, in my view, would 
also apply to-eases falling under the Bombay Rent Act. . 

Mr. Gupte (Jr.), learned advocate appearing on behalf of respondent 
No. 1, also invited my attention to a third case also reported in the same volume, 
Bhanshali Khushalchand v. Sha’ Shami’, where it was held that under s. 111 
(c) of the Transfer of Property Act, 1882, when the interest of the mortgagee 
came to an end on redemption, the lease executed by him in favour of others 
would also be determined. and that protection under s. 12 of the Bombay Rent 
_ Act would not be available to such lessees as no relationship of landlord and 
tenant was established between them and the mortgagors who would, therefore, 
be entitled to actual possession. 

In my view, the provisons of s. 52 of the Transfer of Property Act would be 
a complete answer to the contention raised on behalf of the appellants that they 
have become tenants under the Bombay Rent Act and are not liable to be 
evicted by the Court by virtue of any order-in an application for restitution 
under s. 144 of the Civil Procedure Code., - i : 

But then Mr. Chitale contends that his clients having raised a plea that they 
were tenants of the suit house, the Civil Court had no jurisdiction to decide 

4 (1894) LL.R. 21 Cal. 340. 8 (1956) 59 Bom. I.R. 205. 
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that question, and: that could only be determined by the Court invested with 
such jurisdiction under s. 28 of the Bombay Rent Act. In support of his 
-contention Mr. Chitale has relied on the Supreme Court case, Babulal Bhurmal 
v. Nandram Shivram®, but he has frankly conceded, and in my view rightly, 
that in view of the decisions of this Court in Jaswantlal v. ‘Western Comp., 
` India” and Gorakhram Gokhalchand v. Raizada’®, that contention would not be 
-open to him. Respondent No. 1, the applicant, having claimed possession from 
‘the appellants, the mere fact that the appellants assert that they are the tenants 
of the suit house and are willing to pay rent to any proper person as decided 
iby the Court would not oust the jurisdiction of the civil Court to grant res- 
titution under s. 144 of the Civil Procedure Code.’ 

Mr. Chitale has finally argued that his clients would be protected under s. 41 
-of the Transfer of Property Act because, according to him, Kesarichand was 
.an ostensible owner during the period that he obtained a decree in his favour 
in, Regular Civil Suit No. 1602 of 1947, which was confirmed by the District 
Court. and which only came to be. reversed in Second Appeal No. 1170 of 1953 
which was decided, on March 28, 1956. Mr. Chitale has also pointed out that 
«during this period, Kesarichand was able to evict the prior tenants of Ganga- 
‘dhar and, therefore, so far as the appellants are concerned, they would be 
entitled to protection under s. 41 of the Transfer of Property Act. In the 
‘first instance, the appellants being transferees pendente lite cannot take ad- 
‘vantage of s..41. Secondly, in no sense can Kesarichand be described as an 
ostensible owner with the consent, express or implied, of Gangadhar. The 
appellants, therefore; would not be entitled to protection under s. 41 of the 
“Transfer of Property Act, on the ground that they have entered into possession 
as tenants bona fide without being aware of the rights of Gangadhar. I may 
point out that though such a contention appears to have been raised in para. 3 
-of the written statement ‘by opponent No. 6 Chandulal (exh. 40), there was 
no issue on that point, nor does it appear that that contention was pressed in 
‘the lower Court. 

The result is.that all the contentions raised on behalf of the appellants 
‘fail and the appeal will have to be dismissed with costs. The rule in the Civil 
Application No. 2862 of 1959 will also be discharged with costs. 


Appeal dismissed. 
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Before Mr. Justice Gokhale. 


MESSRS. HIRALAL'’BABLISA SHROFF v. RAMDAS 
PURUSHOTTAMDAS.* 


‘Presidency Small Cause Courts Act (XV ‘of 1882), Sec. 18—Letters Patent, Bombay High 
` Court, Cl. 12—Leave to sue granted by Court under s. 18(c) in respect of one cause 

of action—Application for amendment of plaint sought which introduced a different 

'' cause of action—Whether competent to Court to grant leave for amendment of plaint. 


p It is not open to the Court of Small Causes to grant leave for amendment of the 
-~ pläint in respect of a substantially different cause of action which was not considered 
by the Court when granting leave under s. 18 of the Presidency Small Cause Courts 
Act, 1882. 
Rampurtab Samruthroy v. Premsukh Chandmal,’ applied. 
_ Foolibat v. Rampratab Samratrai,’ Rampratab Samrathrai vy. Foolibai and Gooliba? 
and Motilal v. Shankarlal, 3 referred to. > : 


The facts appear in the judgment: 
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* Decided, September 19,1960. Civil Revision 
‘pplication No. 652 of 1959. 
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B. A. Pandya, with H. I. Patel and B. S. Purohit, for the applicant. 
V. T. Gambhirwalla, for the opponent. 


GoxHate J. This is a revision application against the order of the Court: 
of Small Causes at Bombay refusing the petitioners’ application for amend- 
ment of their plaint. On August 18, 1955, the petitioners filed Suit No.. 
2272/11476 of 1955 in the Court of Small Causes at Bombay against the de- 
fendant-opponent to recover a sum of Rs. 2,703-1-0 inclusive of interest. It. 
was alleged in the plaint that the plaintiffs had acted as commission agents 1 
respect of certain transactions with the defendant ‘and in connection with 
those transactions there was an account of the defendant in the account books 
of the plaintiffs. At the foot of the said account, there remained a balance of 
Rs. 2,435-3-0 due and payable by the defendant to the plaintiffs and the parti- 
culars of that account were annexed to the plaint. The defendant, according 
to the plaintiffs, failed and neglected to pay the’said balance in spite of repeated. 
demands and ultimately plaintiffs, through their advocate’s letters dated De- 
cember 8, 1954, and March 22, 1955, called upon the defendant to pay the said’ 
balance with interest thereon, but the defendant failed and neglected to pay 
the same or any part thereof. As regards the cause of action, it was stated 
that the plaintiffs acted as commission agents in Bombay, the orders were- 
placed in Bombay, the transactions were carried out in Bombay and the part 
payments were also made in Bombay and the balance due by the defendant 
was also payable in Bombay and, therefore, the cause of action arose in Bom- 
bay; but as the defendant resides and carries on business at Rajpura in Bur-, 
hanpur, Madhya Pradesh, leave of the Court was asked for. As regards limita- 
tion, para. 9 of the plaint stated that plaintiffs’ claim was in time and was. 
not barred by the law af limitation, as the same was saved due to the last 
payment made by the defendant by Havala on November 6, 1953. The plaintifis, 
therefore, prayed that a decree should be passed in their favour against the 
defendant for a sum of Rs. 2,703-1-0 and costs thereon and professional costs 
and interest on Rs. 2,435-3-0 from the date of the filing of the suit till judg- 
ment. i 

The defendant filed his written statement on September 21, 1955, and resisted’ 
the suit on several grounds. But it is not necessary to state the defences at 
the present stage. It appears that on January 20, 1958, plaintiff was examined 
and on the same day the suit was referred to the Commissioner for taking ac- 
counts, and it seems that on January 26, 1958, the Commissioner commenced’ 
his work and submitted his report on January 31, 1959. Objections were taken 
to the Commissioner’s report both by the plaintiffs as well as the defendant. 
On March 11, 1959, plaintiffs filed the present application for amendment of 
the plaint, principally in two respects, viz., (1) they wanted in para. 2 of” 
the plaint to add after the words ‘‘commission agent’’, the explanation ‘‘ie. 
Pueca Adatia’’; and (2) they wanted to add in para. 3 of the plaint, after 
striking out the words ‘‘commission agency” the words ‘‘at the foot of the 
said open, current and mutual account’’. It appears clearly, therefore, that 
plaintiffs desired that their claim to recover the amount was to be on the basis- 
of the transactions entered into with them by the defendant not merely as 
commission agents but as Pucca Adatias; and, secondly, they wanted the ac- 
counts ene between them to be deseribed as an open, current and mutual 
account, 

This application for amendment was resisted on three grounds. In the first 
instance, it was contended that no leave of the Court had been granted ‘for the: 
amended cause of action. Secondly, that the amendment would change the 
relationship between the parties from that of an ordinary Adatia to a Pucea: 
Adatia; and, thirdly, that the amendment would raise questions of limitation. 

These objections prevailed with the learned trial Judge, who dismissed the- 
plaintiffs’ application for amendment. This revision application is, therefore,. 
filed against the said dismissal of the application for amendment. 


tn 
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The first objection that was raised to the granting of amendment was that 
plaintiffs had obtained leave on a cause'of action which is substantially different 
from the cause of action which would be disclosed if the plaint were allowed 
to be amended. It is not disputed that leave of the Court was necessary in 
the present case, under s. 18 of the Presidency’Small Cause Courts Act (XV 
of 1882) (which will hereafter be referred to as the Act). The defendant in 
the present case resides at Burhanpur'in Madhya Pradesh, and since it is not 
the plaintiffs’ case that the defendant had acquiesced in any manner in the 
institution of the present suit, leave would be necessary under s. 18(c) of the 
Act. Such leave was obtained by the plaintiffs on the basis of the plaint filed 
on August 18, 1955. Under el. 12 of the Letters Patent of the Bombay High 
Court, leave has to be first obtained to sue inter alia in case the cause of action 
arises ‘in part within the local limits of the ordinary original civil jurisdiction 
of this High Court; and it is well settled that such leave affects the very foun- 
dation of the jurisdiction and must be obtained before the institution of the 
suit, and the leave granted must be confined to the cause or causes of action 
set forth in the plaint at the time when the leave was granted and the plaint 
cannot be amended so as to alter the cause of action. See Rampuriab Samru- 
thory v. Premsukh Chandmal'. In my view, the principle of this ruling must 
also apply to leave granted by the Small Causes Court under s. 18 of the 
Act, under which the jurisdiction of the Court is still more restricted. Under 
s. 18(0) of the Act, the Small Cause Court shall have jurisdiction to try suits 
of a civil nature when the subject-matter does not exceed Rs. 3,000 and all the 
defendants, at the time of the institution of the suit, actually and voluntarily 
reside, or carry on business or personally work for gain, within the local limits 
of its jurisdiction which by virtue of s. 17 means the local limits for the time 
being of the ordinary original civil jurisdiction of the High Court. Under 
s. 18(a) of the Act, leave, however, has to be granted for reasons to be record- 
ed by the Court in writing before the institution of the suit, if the cause of 
action has arisen, either wholly or in part, within thé local limits of the juris- 
diction of the Small Cause Court. Under s. 18(c) of the Act, if any of the 
defendants at the time of the institution of the suit, actually or voluntarily 
resides, or carries on business or personally ‘works for gain, within such local 
limits, while others dco not then also leave of the Court has to be obtained 
before the institution of the suit, unless, of course, the defendants who do not 
so reside or carry on business acquiesce in such institution. In my view, there- 
fore, the principle of the ruling in the ease of Rampurtab Samruthroy v. Prem- 
sukh Chandmal must also apply to the Court of Small Causes and it would not 
be open to that Court to grant leave for amendment of the plaint in respect of 
a substantially different cause of action which was not considered by the Court 
when. granting the original leave. As was observed by Mr. Justice Telang in 
the aerea case p. (98): 

..the grant of leave under clause XII of the Letters Patent is a judicial act which 
must s held to relate only to the cause of action disclosed in the plaint as presented to 
the Court at the time of the grant”. 

Such leave, he further proceeded to observe, 

‘which affords the very foundation of the jurisdiction, is not available to confer 
jurisdiction in respect of a substantially different cause of action which was not judi- 
cially considered at the time it was granted; that, in respect of such a different cause of 
action, leave under clause XII cannot be granted after the institution of the suit; and 
that, therefore, the Court cannot try such different cause of action, except in another 
suit duly instituted.” 

My attention was also invited on this point to the case of Foolibai v. Rampratap 
Samratrai? an offshoot of the earlier case of Rampurtab Samruthroy decided 
by Telang J. In that case, the plaintiff had filed a suit against the defendant 
Foolibai alleging that she owned a firm and carried on business at Sihore in 
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the territory of Bhopal. Before the suit was filed, leave was duly obtained 
under cl. 12 of the Letters Patent. But in her written statement Foolibai de- 
nied that she was the owner of the Sihore firm or that she was responsible for 
any of its dealings with the plaintiff. She alleged that the Sihore firm had 
belonged to her son Poonamchand, who died leaving a daughter named Gooli- 
bai, a minor, who was still living. The plaintiff then obtained a summons call- 
ing on the defendant Foolibai to show cause why the plaint and proceedings 
should not be amended by adding the name of Goolibai as a party-defendant; and 
ultimately Goolibai came to be added as defendant. The defendant Foolibai ap- 
pealed against this order adding Goolibai as a.defendant, on the ground that 
Goolibai could not be added without obtaining the necessary leave under the 
Letters Patent. Her appeal was dismissed on the ground that defendant Fooli- 
bai could not make any grievance against the order adding Goolibai, though 
it might be that Goolibai might object to the order herself, and that the case 
of Rampurtab Samruthroy v. Premsukh Chandmal relied upon on behalf of 
Foolibai did not apply inasmuch as the addition of Goolibai did not alter the 
original cause of action. The sequel to the case of Foolibai v. Rampratab 
Samratrat is to be found in Rampratap Samrathrai v. Foolibaa and Goolibais. 
As has been already mentioned in ‘connection with the earlier case, 
Goolibai was added as a defendant in the suit filed by Rampratap Samratrai which 
then proceeded to hearing on merits. As regards Foolibai, it was held in the later 
ease that Foolibai, though she was interested in the defendant’s firm, could not 
be sued in respect of the dealings of the firm as she had only a charge on it 
for her maintenance. As regards the added defendant Goolibai, this Court 
dismissed the plaintiff’s suit on the ground that the leave of the Court had to 
be first Obtained before Goolibai as owner of the Sihore firms was sued in this 
Court. It appears, therefore, that, the objection taken by Foolibai in the earlier 
ruling of Foolibat v. Rampratap Samratrai, though it was rejected on the 
ground that she could not take it on behalf of Goolibai, came to be upheld in 
the subsequent ruling reported in Rampartap Samrathrai v. Foolibai and Gooli- 
bai. My attention was also invited to another decision reported in Motilal v. 
Shankarlal+, where it was held by Mr. Justice Kania, as he then was, that 
where a suit for money instituted, with leave of the Court obtained under cl. 
12 of the Letters Patent, by several persons acting as partners, is by amend- 
ment of the plaint, converted into a suit by only one of them, such suit alters 
the cause of action, and therefore does not lie in the absence of a fresh leave 
under cl: 12 after the amendment. These cases, in my view, establish that leave 
to sue which is granted by the Court in respect of one cause of action will not 
be available to confer jurisdiction on the Court in respect of a substantially 
different cause af action, the reason being that the cause of action as sought 
to be amended was not judicially considered at the time when the first Jeave 
was granted. This principle, as I have already indicated, though it has been 
laid down under cl. 12 of the Letters Patent, would apply also to leave granted 
by the Court of Small Causes under s. 18 of the Act. ` 

The next question for consideration in the present revision is whether the 
amendment sought introduces a substantially different cause of action. It is 
contended by Mr. Pandya, learned advocate appearing on behalf of the peti- 
tioner, that the plaintiffs had originally deseribed the transactions as having 
been entered into by the defendant with the plaintiffs’ firm as ‘commission 
agents’ of the defendant. As to how these transactions had taken place was 
described in detail in the plaint itself; and what the plaintiffs desired was to 
clarify the relationship between the plaintiffs and the defendant by stating that 
plaintiffs were Pucca Adatias of the defendant. It is also contended that a 
Pucca Adatia is also a commission agent, except that he has got certain addi- 
tional rights which are well established. In this connection, Mr. Pandya relies 
on the ruling in Kanji v. Blagvandas.® which is the leading ease on the subject 
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of the incidents attaching te the Pakki adat system. That case lays down that 
a Pakka Adatia can allocate an up-country constituent’s order to himself, with- 
out the knowledge, consent, or permission of the constituent and this is known 
as the right of allocation in the first instance. Secondly, a Pakka Adatia when 
he receives an order to buy or sell from an up-country constituent, he enters 
into a contract with a Bombay merchant. Subsequently but before the due 
date, the Pukka Adatia enters into a cross-contract with the same merchant on 
his own account and either squares the original contract or keeps the two con- 
tracts open till the due date; so that the Pakka Adatia is entitled to keep the 
order of the first constituent open till the due date so as to hold the 
said constituent bound on that date to deliver or take delivery, as the 
ease may be Thirdly, instead of entering into the cross-contract on his 
own account, the Pakka Adatia can enter into it on behalf of another consti- 
tuent of his, and the same result as stated in the second incident would follow. 
Mr. Pandya contends that in para. 16 of the written statement filed by the 
defendant on September 21, 1955, it was stated that the plaintiffs had not 
effected corresponding transactions with third parties in the market and have 
not paid the losses arising out of such transactions; and it is urged that this 
defence would indicate that the defendant also realised that in the plaint what 
was being sought to be established was that plaintiffs were Pakka Adatias. It 
is further pointed out that when on January 20, 1958, the order referring the 
suit to the commissioner for taking accounts was made, and on March 15, 1958, 
when. one of the partners of the plaintiffs’ firm, Hiralal Bablisha, was examined- 
in-chief, he had stated that the dealings with the defendant were on Pucca 
Adat terms, and Mr. Pandya contends that no objection was taken to this 
statement being made. But it appears that after the defendant had taken a 
search of the record, further defences were filed on oath on April 2, 1958, and 
para. 1 of the supplementary defences states that the plaintiffs were appointed 
and they acted as commission agents of the defendant and not as Pucca 
Adatias. Therefore, on April 12, 1958, in further examination-in-chief 
Hiralal Bablisha was asked to state the nature of the commission agency under 
which the plaintiffs-firm carried out the transactions with the defendant. To 
this objection was raised by the learned advocate appearing on behalf of the 
defendant on the ground that neither the plaint nor the written statement con- 
tained any reference to the Pucca Adat; and the learned advocate on behalf 
of the plaintiff replied by saying that the plaintiffs had already stated that the 
dealings were on Pucca Adat terms, when no objection was taken on behalf of 
the defendant. It appears that the learned Commissioner made a note on this 
that it would have to be considered whether the plaintiffs who had obtained 
leave to sue the defendant on a cause of action of simple commission agency 
could amend the cause of action without leave, and naturally he left that 
question to be decided by the Court. The Commissioner’s report was submitted 
on January 31, 1959, and after objections had been raised to that report by the 
plaintiffs as well as the defendant, the present application for amendment was 
made on March 11, 1959. Mr. Pandya contends that the defendant really knew 
that he had to meet the case of the plaintiffs that they were not merely commis- 
sion agents but were Pucca Adatias, and that what was sought by the applica- 
tion for amendment was a clarification. That contention, in my view, is not 
tenable. It is true that the partner who.was examined on behalf of plaintiffs 
was at one stage allowed to depose that the transactions were entered into on 
the basis of plaintiffs being Pucca Adatias. But the plaint itself describes the 
eapacity. of the plaintiffs-firm as commission agents. It is not disputed that 
there are important incidents of the Pucca adat system which can not be taken 
advantage of by an ordinary commission agent. If plaintiffs wanted to base 
their suit on their not being ordinary commission agents but Pucca Adatias of 
the defendant in the transactions in suit, that should have been clearly stated 
in the original plaint itself. In my view, therefore, the amendment sought by 
the plaintiffs would alter the original cause of action into a substantially 
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different cause of action. The same remark, in my opinion, would also apply 
to the other amendment sought viz., that there subsisted between the plaintiffs 
and the defendant an open, current and mutual account. It is true that the 
plaint refers to a running account between the parties. It is also true that the 
plaint mentions that defendant used to make part payments from time to time 
by making payments to the plaintiffs’ sister concern at Burhanpur and by 
sending Havalas. But it has to be remembered that in para. 9 of the plaint it 
is stated that the plaintiffs’ claim is in time and is not barred by the law of 
limitation because the claim is saved due to the last payment made by the 
defendant by Havala on November 6, 1953. There is no reference in that 
paragraph to the subsistence of any open, current and mutual account between 
the parties. That, in my view, would also introduce a substantial alteration 
in the case made in the plaint. The trial Court was, therefore, right in reject- 
ing the application filed by the plaintiffs for amendment of the plaint. 

The result is that this revision application fails and the rule will have to be 
discharged with costs. 


t 


Rule discharged 


Before Mr. Justice Patel. 


THE SECRETARY, MAHAD MUNICIPALITY v. THE DIVISIONAL 
CONTROLLER, BOMBAY STATE ROAD TRANSPORT CORPORATION.* 


Bombay District Municipal Act (Bom. III of 1901), Secs. 59(1)(b) (i), 59(1) (c), 3 (11)— 
Annual letting value of premises—Whether municipal authority bound to value pre- 
mises as one unit—Applicability of different methods of fixing annual letting value to 
different units of premises—Determination of annual letting value, factors to be 
considered in. 


In considering the question of the annual letting value of premises under the Bom- 
bay District Municipal Act, 1901, the municipal authority is not limited to the exercise 
of its powers in a defined manner. It is not bound to value the whole of it as one 
unit, it may divide it into several units and value differently each one of them for arriv- 
ing at a fair and reasonable valuation and for doing so it might employ different 
methods for different units, namely, the ‘competitive or comparative method’, the 
‘profits basis’, the ‘contractor’s method’ or the ‘unit method’, If, therefore, the authority 
bases its decision on valuation of different parts, merely on that ground, its decision 
cannot be challenged and the Court will not be justified in substituting one method 
for the other unless it is clearly unsuited or wrong. 

In determining the annual letting value, all factors, that either enhance or decrease 
the value to a tenant, are to be taken into account. The question is not what, to the 
Court would appear to be reasonable rent for particular premises, but what any 
tenant expecting to utilise the premises for the purpose for which they are being used 
with all their advantages and disadvantages would reasonably pay for them. 

The duty of the Court is to determine the amount of rent that a hypothetical tenant 
may reasonably pay for the premises bearing in mind all the circumstances connected 
with the premises including the amenities or the conveniences and the extent of 
profit that he might reasonably be expected to make by the use of the premises. 

Hayward v. Overseas etc. of Brinkworth, Wilts,’ Mersey Docks and Harbour Board 
v. Birkenhead Assessment Committee? Port of London Authority v. Assessment Com- 
mittee of Orsett Union, Poplar Assessment Committee v. Roberts,’ Robinson Bros. 
Ld. v. Houghton Ass. Com. and Cardiff Rating Authority and Cardiff Assessment 
Committee v. Guest Keen Boldwin’s Iron and Steel Company Limited,’ referred to. 


The facts appear in the judgment. 


*Decided, September 19, 1960. Civil Revision 
Application No. 1885 of 1959 (with C. R. As. 
Nos. 1886 and 1887 of 1959). 
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In all the C.R.As. 


G. N. Vaidya and C. J. Sawant, for the applicant. 
Y. V. Chandrachud, Government Pleader, with R. L. Aggrawal, for the op- 
ponent. 


-Pareu J. These three Revisional Applications arise out of appeals to the 
Magistrate against Municipal asséssment for the purpose of consolidated house 
tax. The order made by the Magistrate, Mahad, has been confirmed by the Sessions 
‘Judge at Kolaba. The Applications are in respect of assessments for the years 
1953-54, 1954-55 and 1955-56, respectively. The original appellant before the 
Magistrate is the Divisional Controller, Bombay -State Road Transport Corpo- 
ration, Bombay, and is now the opponent and the original opponent before the 
Magistrate and now the petitioner is in all cases the Municipality, Mahad, 
governed by the Bombay District Municipal Act, 1901. I will employ their 
‘original nomenclature to avoid confusion. 
. The premises in question which are rated by the Municipal authority were 
built in the year 1958. They consist a (1) platforms. for the various buses 
and passages etc., (2) ladies’ rooms, (3) retiring rooms, (4) drivers’ and 
conductors’ rooms, (5) canteen with necessary. rooms, (6) some stalls and (7) 
office rooms for various purposes. The Municipal authority fixed the annual 
letting value of these premises at (1) Rs. 2,000, (2) Rs. 250, (3) Rs. 500, (4) 
' Rs. 200, (5) Rs. 4,000, (6) Rs. 1,600 and (7) Rs. 2,750, respectively. In fixing 
these different values, it took into account the different returns produced by 
each and on that basis arrived at different annual letting values which could 
not necessarily be in any fixed proportion to the areas covered by each of them. 
‘Initially the annual letting value was fixed by the Municipal authority at Rs. 
.17,805, but after hearing the objections of the appellant, the value was reduced 
to Rs. 11,300 gross and to Rs. 10,170, rateable. 

The appellant contended before the Magistrate that the gross value should 
have been fixed at Rs. 2,940 by comparison with a property situated near the 
‘bus station or in any case at not more than Rs. 4,620 on the basis of fair re- 
turn at 5 per cent. for the building and 4 per cent. for the land on the capital 
outlay. 

The learned Magistrate fixed the annual letting value at Rs. 5, 670 net, which 
he arrived at by the ‘‘Contractor’s Test’’ and accordingly directed the Muni- 
elpal authority to amend the registers. 

An application in revision to the Sessions Judge failed and against this 
the Municipal authority has come in revision to this Court. 

The provisions for the purposes of the tax relevant to the question may 
‘shortly be summarised. Section 59 of the District Municipal Act, 1901, sub- 
s. (J)(6)(4) enables a rate on buildings or lands or both, situate within 
the municipal district, to be levied. Clause (viit) enables a general water- 
rate or a special water-rate or both on the same to be levied. Clause (c) enables 
the Municipality to impose a consolidated tax assessed as a rate on buildings 
or lands, or both. By the same clause, the right is subject to a preliminary 
procedure provided by s. 60. Section 63 is concerned with the preparation 
of the assessment lists. Sub-section (Z) provides for the particulars to be stated 
in the same in respect of the buildings’ or lands or buildings and lands. Clause 
(d) requires the annual letting value or the other valuation on which the pro- 
perty is assessed to be stated and cl. (e) requires the amount of tax assessed 
thereon to be stated. Sub-section (1A) provides for a deduction of ten per 
cent. from the amount of the valuation if the tax is assessed on the annual letting 
value. Section 64 provides for publication of notice of assessment list and ss. 
65 and 66 for the receiving of objections against the valuations and disposing 
of the same. Section 68 provides for the primary liability to this tax. Section 
69 provides for remission in this tax on account of vacancies under certain 
exigencies. The next chapter provides for presentation of bills which begins 
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with s. 82. Section 82 provides for recovery of the bills and s. 86 provides for 
appeals to Magistrates against any claim included in a bill presented under 
that section, subject to certain conditions laid down therein. l 

In this case, the rules of the Municipality have adopted a consolidated tax 
of 15 per cent. on the taxable letting value of the land and building. The . 
question in this ease, therefore, is only, whether the method for fixing the an- 
nual letting value adopted by the Municipal authority is right or the one 
adopted by the Magistrate is right. The annual letting value has been - 
defined by s. 3, sub-s. (/J) of the Act to mean, the annual rent for 
which any building or land, exclusive of furniture or machinery con- 
tained or situated therein or thereon, might reasonably be expected to let 
from year to year. The requirement that the letting is to be from year to year 
clearly would appear to mean the tenancy is not to be taken as for a fixed 
term nor as for a very short period but from year to year terminable by notice 
under law. It would, therefore, mean that there is some reasonable continuity 
and yet the tenancy is liable to be terminated at usual notice. This would be 
for the reason that several considerations, which might apply in the ease of 
a long lease both to a tenant taking the lease and the landlord giving the 
same, have not to be regarded or taken into account. The duty of the Court 
in all such cases is to determine the amount of rent that a hypothetical tenant 
may reasonably pay for the premises bearing in mind all the circumstances 
eonnected with the premises including the amenities or the conveniences and 
the extent of profit that he might reasonably be expected to make by the use 
of the premises. This construction is supported by decisions in England. The 
scheme of the definition under almost all Municipal Acts in the State is in 
great measure on & par with similar statutes in force in England where also 
the rateable value has been defined practically in similar terms; as the amount 
of the annual rent for which the hereditament may reasonably be expected. 
to let from year to year. There is only one difference and that is in the in- 
eidence of the tax. Under the English statute it is the occupier that has to 
be taxed and not the owner or the lessor, while under the present statute it 
is the owner or the lessor who is taxed, with the result that the general prin- 
ciples deducible from the cases decided in England would necessarily apply 
but probably not some of the considerations such as are mentioned in the 
speech of Lord Buckmaster in the case of Poplar Assessment Committee v. 
FRoaberts' to the effect (p. 103) : 

“...90 far as the occupier is concerned, the provisions of the Rent Restriction Act 
have not in any way made his occupation less beneficial. It is the landlord who is 
affected, and he, as landlord, is not the subject of assessment, nor can his interest in 
the property be considered for the purpose of determining what that assessment should 
be.... From the earliest time it is the inhabitant who has to be taxed. It is in respect 
of his occupation that the rate is levied, and the standard in the Act is nothing but a 
means of finding out what the value of that occupation is for the purposes of assessment. 
In my opinion, the rent that the tenant might reasonably be expected to pay is the rent 
which, apart from ‘All conditions affecting or limiting its receipt in the hands of the 
landlord, would be regarded as a reasonable rent for the tenant who occupied under the 
conditions which the statute of 1869 imposes.” 
and similar opinions expressed in other cases. 

I may refer, before referring to the case law, to the several methods pre- 
vailing for the determination of the annual letting value. As stated in Faraday 
on Rating (Fifth ed.) at page 24, these are: : 


“1. The ‘competitive or comparative method’, ie., by finding out rents actually paid 
for the hereditament in question and/or others of a similar kind, adjusting them to bring 
them into line with the statutory conditions, and thus arriving directly at an estimate 
of the rent. When such rents are available this is always the method to be preferred. 
In order to secure uniformity it is customary to reduce the whole of the available evi- 
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dence of this kind to a scale for each group or type of hereditaments and then to apply 
it to every hereditament of the same kind, with any necessary adjustment for special 
circumstances. 

2. The ‘profits basis” or calculation by reference to receipts and expenditure, which 
is now required to be applied to certain public utility undertakings, and may properly be 
applied to any other hereditament on which a business is carried on which enjoys pri- 
vileges in the nature of a monopoly. It may also sometimes be used as a check upon the 
third method in other cases. 

3. The ‘contractor’s method, by which it is assumed, in the absence of any other 
and better way of estimating the rent, that the tenant would arrive at it by finding the 
figure for which a contractor would provide him with premises neither more nor less 
suitable for his purpose, and the rate of interest on that cost which the contractor would 
charge him as a rent. 

4. The ‘unit method, by which schools may be valued at so much a place, hospitals 
at so much a bed, or certain industrial premises at so much a furnace, or other unit of 
output. Usually, this is only a short cut by which a valuer applies experience gained in 
valuing similar hereditaments by the first or third method to avoid repeating that process 
in each case. Sometimes, however, it is applied to hereditaments or parts of them as to 
which it is hardly possible to find a logical basis of annual value, when it has at least 
the merit of providing uniformity.” 

Turning now to case law, the first ease which shows the relation between 
-actual rent and annual value is Hayward v. Overseers ete. of Brinkworth, 
Wilts.2 Blackburn J. observes (p. 609): 

“|..The Legislature has stated that the estimate according to which the rate shall 
be calculated shall be, not the actual rental paid, but the rent at which the premises 
might have been reasonably expected to let from year to year. The rent actually paid 
is no doubt prima facie the estimate, but it is not conclusive.” 

On the question of principles followed for valuation I may refer to some of 
fhe cases. In the case of Mersey Docks and Harbour Board v. Birkenhead 
Assessment Committee® the observations are to the effect (p. 180): 

“That is the proposition which is put before the parish officers—that is the question 
which they have to answer; and they are to arrive at that value, so far as I know, unfetter- 
ed by any statute as to the way in which they can do it. I am not aware of any rule of 
law or any statute which has limited them as to the mode in which they shall arrive at it, 
It is not a question of law at all—it is a question of fact....” 

Ri page 181: 

..You are not rating the income—you are rating the premises; so that where you 
e Prenses of a similar character with equal facilities for carrying on trade you have 
a very facile mode of coming to the conclusion what sum would reasonably be given by 
any tenant from year to year for such premises. But if, instead of doing that, you choose 
to go into elaborate calculations of how much the building cost to erect, and when 
erected what would be the value of it, you are only elaborating and making more com- 
plex and difficult the simple proposition which the Legislature has put before the over- 
seers to answer.” 


Then again at pages 182-183: 

“My Lords, that proposition appears to me to be a very intelligible one if unclouded 
by all those questions which have from time to time been raised by ingenious persons, 
for a good many academic questions have been discussed at the expense of the parishes. 
What you are to find out is what tenant will reasonably give, looking, surely, at all the 
circumstances of the particular occupation, including therein the business that has been 
done on the premises....To go into the amounts of profits and losses as if you were 
finding out what a man’s income is would be absolutely irrelevant; but for the purpose 
of ascertaining what a tenant would be likely to give, to suggest that that is something 
which in point of law you have no right to inquire into would be equally absurd. All the 
circumstances of the particular occupation, the mode in which the trade is being carried 


12 (1864) 10 L. T, (N.S.) 608. 8 [1901] A. C. 175. 
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on, and the circumstances affecting either the restriction or the amplitude of the trade, 
are all legitimate subjècts of inquiry, and.the only question of law is whether the parti- 
cular tribunal has followed the line I have indicated or not....” 

In the case of Port of London Authority v. Assessment Committee of Orsett 
Union*, where Lord Birkenhead L.C. after referring to s. 1 of the Parochial 
Assessment Act, 1836, says at page 281; 

“Where a hereditament is let on such terms, the only task of the rating authority 
is to find out the actual rent, and in any case where the property is let, or is of the same 
character as other hereditaments which are let, the adjusting of the figures to arrive at 
the ‘net annual value’ is a question of fact.... 

Several methods are available for such cases, and it does not follow that the rating 
‘authority would necessarily be wrong if it adopted one method when dealing with one 
hereditament and another method when dealing with a different hereditament.” 

At page 305, after referring to the case of Sculcoates Union v. Dock Co. at 
Kinaston-upon Hull”, Lord Buckmaster observes as follows :— 

“In other words that decision emphasized and made clear a principle that must 
always be applicable to such cases. The actual hereditament of which the hypothetical 
tenant is to be determined must be the particular hereditament as it stands, with ali 
its privileges, opportunities and disabilities created or imposed either by its a 
position or by the artificial conditions of an Act of Parliament....” 
` Again in the ease of Poplar Assessment Committee v. Roberts Lord Buck- 
master refers to the Metropolitan Rating Act of 1869 and then says at page 103: 

“ ..What it does provide is that the gross value means the annual rent which a 
tenant might reasonably be expected, taking one year with another, to pay for a heredita- 
ment on the assumption that he undertook to pay rates, taxes and tithe, and the landlord 
undertook the cost of repairs and insurance. ` ; 

It is round the true meaning of this section that the dispute centres. The tenant re- 
ferred to is, by common consent, an imaginary person; the actual rent paid is no criterion, 
unless, indeed, it happens .to be the rent that thẹ imaginary tenant might reasonably be 
expected to pay in the circumstances mentioned in the section. But although the tenant 
‘is imaginary, the conditions in which his rent is to be determined cannot be imaginary. 
They are the actual conditions affecting the hereditament at the time when the valua- 
‘tion is made. This was -stated by this House in Port of London Authority v. Orsett 
Union Assessment Committee, and I do not think that the language which I there used 
needs to be modified or explained; but those words related entirely to determining the 
value of the occupation to the occupier, excluding of course, any element due to his 
‘skill, industry, or other strictly personal qualification...” . 

Lord Atkinson says at page 107: 

“This tenant has been, therefore, appropriately styled the ‘hypothetical tenant’, 
and so unreal may his existence be that the owner-in-fee of the hereditament, who is 
tin’ beneficial occupation of it, may play the part of the. hypothetical tenant, ready to pay 
the annual rent mentioned in the statute for his own property. This imaginary rent is 
not to be confounded with the rent which an actual tenant in possession in fact pays. 
It may naturally be assumed that the hypothetical tenant would take this latter into 
consideration, along with many other things, including the capacity of the hereditament 
and its adaptabilities, in calculating the amount of the rent he might be expected to pay; 
but the actual rent paid by the actual tenant is not, and cannot be treated as a measure 
of, or a substitute for, the hypothetical rent which conceivably might be expected from 
a hypothetical tenant...” 

In the case of Robinson Bros. v. Houghton Ass. Com.© a question arose as 
to whether in the case of a tied house regard could be had to the special price 
which brewers might give, except so far as such special price might raise the 
market value generally. The Court of Appeal elaborately discussed the ques- 
tion and Scott, L. J. formulated certain conclusions after considering the case 
law, which have been approved by the House of Lords in Robinson Brothers 


4 [1920] A. C. 273. 6 [1987] 2 All E. R. 298. 
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(Brewers), Lid. v. Durham County Assessment Committee’. At page 307 he 
ae 

..The relevant steps (partly law, partly facts), as found in the special case, appear 
to he these: (i) the hereditament to be valued under sect. 22 of the Act is always the 
actual house or other property for the occupation of which the occupier is to be rated, 
and that hereditament is to be valued as it in fact is—rebus ‘sic stantibus; (ii) where the 
particular hereditament is let at what is plainly a rack rent, or where similar heredita- 
ments in similar economic sites are so let, so that they are truly comparable, that evi- 
dence is the best evidence, and for that reason is alone admissible: indirect evidence is 
excluded, not because it is not logically relevant to the economic inquiry, but because 
it is not the best evidence; (iii) where such direct evidence is not available, for example, 
if the rents of other premises are shown to be not truly comparable, resort must neces- 
sarily be had to indirect evidence from which it is possible to estimate the probable rent 
which the hypothetical tenant would pay; (iv) this kind of estimating is a skilled busi- 
ness, and it is here especially that the role of the skilled valuer comes in. His employ- 
ment is plainly contemplated by all the rating statutes of the last hundred years, and 
has always been the practice in all disputes upon quantum of assessment, but, above all, 
wherever resort to indirect sources for assessing value is necessary; (v) in weighing up 
the evidence bearing upon. value, it is the duty of the valuer to take into consideration 
every intrinsic quality and every intrinsic circumstance which tends to push the rental 
value either up or down, just because it is relevant to the valuation, and ought therefore 
to be cast into the scales of the balance before he looks to see the resultant figure on the 
dial at which the pointer finally rests; (vi) a skilled valuer is a professional man, and must 
be left free to inform his mind of all relevant facts. It is only where it can be shown that 
he has had regard to some fact which is legally irrelevant or vice versa, that his valuation 
is open to legal attack;(vii) when the assessing tribunal, whether assessment committee: or 
quarter sessicns, has to make its own valuation in a contested case about a gross assess- 
ment, the tribunal, not being itself professionally skilled in valuation, must necessarily act 
on evidence, including expert evidence, and that evidence must be relevant; but, wherever 
the direct evidence test is not available, no fact which would, in all the actual circumstancés 
of the case, tend to raise or lower the amount of rent likely to be given by probable 
competitors can be either irrelevant or inadmissible; (viii) the rent to be ascertained is 
the figure at which the hypothetical landlord and tenant would, in the opinion of the 
valuer or the tribunal, come to terms as a result of bargaining for that hereditament, in 
the light of competition or its absence in both demand and supply, as a result of ‘the 
higgling of the market’ (I call this the true rent because it corresponds to real value); 
(ix) this true rent is often called ‘market value,’ but I hesitate to use that expression, 
as it seems to me prone to mislead, for it gives rise to the notion of something absolute. 
something having an objective existence, independent of all the various particular sources 
of demand, which together constitute the totality of demand.. 

These cases would show that in determining the annual letting value, : all 
factors, that either enhance or decrease the value to a tenant, are to be taken 
into account. Can then what is paid by the tenant or the licensee for either 
the canteen or the stalls or by the passengers for the use of the waiting rooms 
be disregarded? If this cannot be disregarded, then the method adopted by 
the Municipal authority for valuing the canteen, the stalls and the waiting 
rooms on one basis and the offices and the platforms on another basis cannot be 
said to be erroneous . In considering the question at issue the authority is not 
limited to the exercise of its powers in a defined manner. It is not bound to 
value the whole of it as one unit, but may divide it into several units and value 
differently each one of them for arriving at a fair and reasonable valuation— 
that which would be the nearest approach to what is required by the statute— 
and for doing so it might employ different methods described above for diffe- 
rent units. That such a course is justified, is shown by the case of Cardiff Rat- 
ang Authority and Cardiff Assessment Committee v. Guest Keen Baldwin’s Iran 
and Steel Company Limited.® In that case a recorder assessed the greater 
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‘part of an iron and steel works for rating purposes on the principle of ‘‘the 
eontractor’s theory’? of valuation. In the case of four blast furnaces, two 
fixed melting furnaces and sixty-nine coke ovens, he departed from that theory 
and adopted a ‘‘unit valuation’’ on the ground that they were short-lived and 
had a normal life of less than twenty years. Denning L., J. observes at page 
395: . 
“The truth is that in these cases the tribunal of fact can approach their task from 
several possible bases. The basis which they take for one part of the hereditament may 
be different from that for another. They may work figures on two different bases and 
arrive at an assessment in between the two. The selection of the basis or bases and the 
application of them, singly or in combination, are only methods of arriving at the final 
figure of assessment. The parties can urge before quarter sessions all their arguments 
on this basis or that: but once quarter sessions have fixed the figure that, as a rule, is 
final. An appellate court will not interfere unless the method is demonstrably incorrect, 
or the figure is so obviously wrong that it must have been reached by an incorrect 
method.” 
If, therefore, the Municipal authority based its decision on valuation of diffe- 
rent parts, merely on that ground, its decision could not be challenged and 
the Court would not be justified in substituting one method for the other un- 
less. it was clearly unsuited or wrong. 


The canteen contractor in this case entered into a lease first on January 27, 
4953, for a period of 3 years from May 1, 1952, to April 30, 1955. He agreed 
fo pay for the canteen a sum of Rs. 435 per month equivalent to Rs. 5,225 per 
year. When the next lease, however, was taken the appellant changed the 
nomenclatures employed in the first lease. It mentioned Rs. 4,908 as licence 
fees and Rs. 1,032 as compensation for occupation of the premises. The Muni- 
‘eipal authority took these amounts as the basis for determining the letting 
value after giving deduction for services rendered by the appellant. The 
learned Magistrate observed that such a rent was extortionate. He referred 
to the words ‘‘might reasonably be expected’’ in the definition of the phrase 
“annual letting value” and said 

“that the section was intended to exclude any rent which cannot be shown to have 
been fixed by a reasonable demand or which has been fixed on an oppressive demand 
upon imagined necessities. These words in short do not mean the highest rent that can 
be extorted from the occupier....This is the case in which the rent is an extortionate 
rent fixed by reference to special necessities.” 

‘He also pointed out the disparity between the valuations arrived at by the 
‘different modes by the Assessment Committee and, therefore, he adopted the 
‘*Contractor’s Test., The learned Magistrate has lost sight of one principle 
‘and that is what would a tenant pay looking to all the potentialities of the 
business that would be attracted by his having the canteen at the place or the 
stalls in these premises. What appears, without these considerations to be 
extortionate rent, might appear to be a perfectly reasonable amount of rent, 
which any tenant, apart from the particular tenant, would be prepared to pay. 
Aggording to the terms of the agreement between the parties, no one else was 
allowed to vend his refreshments in these premises. Any contractor, who had 
his canteen in the premises would necessarily make very large profits in view 
of the fact that passengers would have to buy all their needs from that canteen. 
It also appears from the judgments that the bus stand is situated about half 
a mile away from the village of Mahad. No passenger could, therefore, possi- 
bly think of going out and taking refreshment at any other place. The ques- 
tion is not what to the Court would appear to be reasonable rent for particular 
premises without these advantages but what any tenant expecting to utilise 
the premises for the purpose for which they are being used with all their ad- 
vantages and disadvantages would reasonably pay for them. The very fact 
that for the first 3 years the contractor paid the compensation of Rs. 5,225 
per year for the use of the canteen and Rs. 6,000 per year plus taxes for the 
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next 2 ycars with option to continue would show the -extent of the business 
and the profit for which the amount of compensation is paid. This amount 
is not paid by the tenant for his necessity in the sense that he is without a living 
and is compelled to pay this amount. What he has paid and what any other 
person would pay is due to the expectation of very high returns as profits. 
The learned Magistrate, therefore, cannot be right when he says that the rent 
is extortionate so far as the canteen and the stalls are concerned and, there- 
fore, he could justifiably resort to the ‘‘Contractor’s Test’’, which is after 
all an indirect method of arriving at the value. Similar would be the conside- 
ration even with regard to the ladies’ room and the waiting room. Passengers 
pay special charges to the appellant for these rooms: These rooms also, there- 
fore. earn divect compensation for their use and if after taking into account 
what is produced by these rooms the Municipal authority fixed a higher annual 
letting value for these rooms, it cannot be regarded improper. These set of 
rooms and stalls and canteen cannot be said to be at a par with the office 
rooms, which consist of the parcel room, the Controller’s room, the Cashier’s 
room and the booking office. This ground, therefore, also for not accepting 
the valuation made by the Municipal Assessment Committee is erroneous. 


The contention, however, that was pressed in the Sessions Court and that 
has been pressed before me by the learned Government Pleader is that the 
contractor has paid higher occupation charges because of the special covenant 
that has been made by the appellant and not merely because of the special 
situation of the canteen. The covenant relied upon in the second lease is at 
él. (2) (b) and is to this effect; 

“That during the said term of Licence, the Licensor will not permit any person to 
sell or supply rice plates, meals, light refreshments, tea, coffee, cold drinks, biscuits, 
bakery stuff, confectionery and sweet-meat to the passengers travelling by the Licensor’s 
buses within the premises of the Licensor wherein the Refreshment Room is situated.” 
Reliance is placed on principles applied in the eases of tied houses. I am 
referred to Ryde on Rating (tenth ed.), page 467: 

“The effect of the decision may perhaps be put thus: all definitions of value (g) for 
rating purposes take as the measure of value the rent which an ordinary yearly tenant 
would give, if he had nothing more or less than those rights and liabilities which the law 
attaches to a yearly tenancy: consequently it cannot be right, in the case of a tied public- 
house, to take as the measure of value the rent given by a tenant under unusual 
and onerous covenants, which the law would not attach to an agreement for a yearly 
tenancy....” 

It is urged that the special charge of Rs. 4,908 per year is made on account 
of this obligation and that it should be disregarded for the purpose of fixing the ` 
value. This contention does not appeal to me at all. Nothing extraordinary 
is required to be done by the appellant for the observance of this covenant. 
Even without such a covenant being there, it would normally prevent others 
from entering the premises. This is merely an additional facility provided for 
doing business. If other facilities producing higher rent must be considered, 
why not this? In any case no materials are placed before the Court to show 
what it has to spend for the observance of this covenant. In that view of the 
matter, merely on the allegation that this amount is paid for this particular 
covenant, it cannot be ruled out of consideration. 


Can then the tota! amount of Rs. 6,000 be taken into account or not? Once 
we accept that what the actual tenant pays, as affording a reasonable measure of 
annual value, even the amount for the licence fees must be taken into account, 
as is illustrated by the case of The King v. Bradford?. In that case Bradford 
was a tenant of a canteen in Hythe Barracks, for which he paid £ 15 as rent 
and also a further sum of £ 510 for the privilege of using the same as a can- 
teen and selling therein provisions and liquors, ete. It was said by Lord Elen- 
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borough C.J. (p. 321): 
“The two payments constituted in substance but one entire rent payable for the 


occupation of a real tenement, and for the enjoyment of the advantages belonging to it.” 
Therefore, the valuation made by the Assessment Committee of the Munici- 
pality for the canteen, ete. by taking the actual returns derived from the same 
appears to me to be fully justified. 

It is then contended that actual rent or amount for occupation is not the 
measure under the Act and reliance is placed on the observations of Lord Par- 
moor in the case of Poplar Assessment Committee v. Roberts, which are to the 
following effect (p.'119): 

“It has long been recognized, as a matter of principle in rating law, that to make 

actual rentals the basis of rateable value would contravene the fundamental principle of 
equality, both between the rate contributions from individual rate-payers, and between 
the totals of rate contributions levied in different contributory rating areas, In effect 
the result would be to make the amount on which the occupier of property is liable to 
pay rates dependent in many cases on the contractual relationship between a particular 
landlord and tenant, whereas it is dependent in all cases on a statutory direction appli- 
cable on the same principle to all hereditaments, and intended to insure equality of 
treatment as between the occupiers of rateable property and the rating authority....” 
I cannot accept the interpretation that is sought to be put upon these words. 
It does not necessarily mean that the actual amount that is earned for the 
premises is not the same as the one which a hypothetical tenant will pay and 
it must be disregarded in every case. It in effect means what has been empha- 
sised in several cases, that the actual rent that is paid may not necessarily be 
that which a tenant might reasonably pay for the premises. In a given case 
it is possible successfully to assert that the amount that is actually paid by a 
tenant is not the real value by giving evidence of circumstances affecting it. 
In some cases the real value may be higher and in some lower. See Hayward 
v. Overseers etc. of Brinkworth, Wilts referred to earlier and the Clark v. 
Bisherton-Angar’9. On the other hand, as stated by Scott L. J. in the case of 
Robinson Bros. v. Houghton, Ass/Comm., the actual rent may be taken as prima 
facie evidence of value, unless it is shown to be different from the real value. In 
this case there is a greater reason why what is paid by the contractor should be 
taken as the real value and it is this. After the first term expired he had the op- 
tion of leaving. Instead of leaving the premises he entered into another agree- 
ment of a licence from year to year. The conditions of the licence were none 
too lenient and still he agreed to pay a larger amount for being allowed to run 
the canteen. 

Ordinarily, this Court has no jurisdiction to interfere with those orders under s. 

“115 of the Civil Procedure Code. However, revisional powers under Regulation If 
of 1827 are wider and, when circumstances require it, this has been done under 
the Regulation. In view of the importance of the question and the error 
eee by the learned Magistrate, I would be justified in interfering with 
the order. J ; 

I, therefore, set aside the orđer of the Magistrate and declare that the valua- 
tion made by the Municipal authority in all the three cases is correct and the 
appellant is liable to be assessed on the basis of those valuations. 

I may mention that the question of valuations under the various Municipal 
Acts assumes greater importance in these days on account of decentralization 
of industries and other activities which are spreading even within limits of 
smaller Municipalities. It would appear to be desirable both in the interest of 
Municipal administrations and the tax-payers to provide for a regular appeal 
to the District Court instead of to a Magistrate, and a further appeal to the 
High Court on questions of law since these are matters of recurring hability. 
In any case this may be done in cases when the annual tax is more than say 
Rs. 200. Copy be sent to Director of Local Authorities and Government. 

Application allowed. 
10 (1880) 6 Q.B.D. 189. 
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Before Mr. Justice Patel. 


MOHANLAL KANAYALAL v. LALCHAND MOTILAL: MALANI.” 


Hyderabad Agricultural Debtors Relief Act (XVI of 1956), Sec. 65—Hyderabad Debt Con- 
ciliation Act (I of 1349 Fasli), Secs. 3, 28—Proceeding before Debt Conciliation Board 
and of nature described in proviso (a) (ii) of s. 65 of Act of 1956, pending before Board 
when Act of 1956 coming into force—Whether such proceeding lapses and ceases to 
exist. 

The second part of the proviso to s. 65 of the Hyderabad Agricultural Debtors Re- 
lief Act, 1956, is void and ineffective. Therefore any proceeding before a Board esta- 
blished under s. 3 of the Debt Conciliation Act, 1349 F. and of the nature described in 
the second part of the proviso to s. 65 of the Hyderabad Agricultural Debtors Relief 
Act, 1956, pending before such Board at the date when the Act of 1956, came into 
force, would lapse and cease to exist. 

Corporation of Yarmouth v. Simmons, referred to. 


THE facts appear in the judgment. 


H. G. Vaishnav, for the applicant. 
M. P. Kanade, for the opponents. 


Pare. J. This application arises out of somewhat unusual circumstances. 
The opponents executed a mortgage in favour of the petitioner on. 
January 24, 1950. On December 18, 1955, they made an application to the 
Debt Conciliation Board under Act I of 1349 Fasli. After this the petitioner 
filed a suit in the Court of the District Judge at Aurangabad on January 4, 
1956. The claim in the suit was 39,100 O.S. equivalent to a sum of Rs. 33,514- 
4-0 I.G. currency. The Board came to an ex parte decision that the petitioners þe- 
fore it were agricultural debtors and, therefore, issued a certificate to the Civil 
Court on January 12, 1956, of the pendency of the application before it. As a re- 
sult of the certificate of February 5, 1957, the suit came to be stayed. The Hydera- 
bad Agricultural Debtors Relief Act came into force on September 30, 1956. See- 
tion 65 of the Act repealed the Conciliation Act and dissolved the Boards. On 
October 28, 1958, the petitioner made’ an application to the District Judge at 
Aurangabad that the stay should not be continued and the District Court should 
proceed with the suit filed by the petitioner. The learned District Judge ob- 
served that from the certified copies of the proceedings of the Board it appeared 
that the life of the Board expired on September 30, 1956, and thereafter 
no extension was made by the Government. He held that in view of s. 28 of 
the Debt Conciliation Act as there was no final decision of the Board, the pro- 
ceedings in his Court could not go on, and he had no jurisdiction to take up 
the trial of the suit. It is against this decision that the present Revisional 
Application is directed. 

The question concerns interpretation of s. 65 of the Hyderabad Agricultural 
Debtors Relief Act, 1956. Until this Act was passed, the Debt Conciliation Act 
T of 1849 Fasli was in force in the Hyderabad State. According to the provi- 
sions of this Act, Boards were constituted with defined territorial jurisdiction 
for conciliation between debtors and creditors. The debtors were permitted to 
make applications for conciliation of their debts and certain consequences 
followed. By the enactment of the Agricultural Debtors Relief Act, these pro- 
visions were repealed. Section 65, the repealing section, so far as is relevant, is 
to the following effect :—~ 

“The Debt Conciliation Act, 1349 F., is hereby repealed. 

All Boards established under section 3 of the repealed Act shall be dissolved: 

Provided that— 

(a) All proceedings pending before any such Board at the date when tthis Act comes 
into force shall— i 
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(i) if they are within the pecuniary limits of the jurisdiction of a Court; be continued 
and disposed of by the Court under this Act as if an application under section 4 had. 
been made to the Court in respect thereof; 

(ii) if they are beyond the pecuniary limits of the jurisdiction of a Court, be conti- 
nued and disposed of as if this Act had not been passed;...” = 
Under the scheme of the latter Act (Hyderabad Agricultural Debtors Rehet 
Act, 1956), the Courts having jurisdiction to deal with applications under the 
Act are three as defined by s. 2, sub-s. (4). These Courts are, the Munsiff’s 
Court, the Subordinate Judge’s Court, or a Judge of the City Civil Court 
having ordinary jurisdiction in the area in which the debtor ordinarily resides. 
The City Civil Court has jurisdiction in Hyderabad City and it can deal with 
applications of debtors residing within its jurisdiction. Each of these Courts 
had different pecuniary jurisdiction and the scheme of the Act is that an appli- 
cation has to be made by a debtor to the Court of the lowest pecuniary jurisdic- 
tion. .Consistent with this scheme, the first part of the proviso to s. 65 provides 
that any application pending before the Board on that date should be trans- 
ferred to the Court having jurisdiction to deal with the application and should 
be continued and disposed of by that Court under the new Act. The question 
is, what is to happen to applications pending before the Boards and beyond 
the, pecuniary jurisdiction of the Courts and where the indebtedness of the 
debtor was beyond Rs. 15,000, so that the adjustment of the debts could not 
' be made under the provisions of this latter Act? On the one hand it is con- 
tended by Mr. Vaishnav that sub-cl. (ii) of cl. (a) of the proviso to s. 65 is 
imeonsistent with the earlier part, by which all Boards established under s. 3 
of the repealed Act are dissolved and in view of this inconsistency, it must be 
regarded as ineffective and void. It is argued on the other hand by 
Mr. Kanade that that cannot be the meaning of the section. What is meant 
is that the Boards before which those applications were pending still continue 
to exist or in any case the powers under s. 3 of the repealed Act to appoint 
fresh Boards still continues. The question is, which of the rival contentions is 
„correct and what is the result of the acceptance of the one or the other? 


It is not possible to accept Mr. Kanade’s contention for the obvious reason 
that the main enacting part, by which all Boards established under s 3 of the 
repealed Act are dissolved, does not make any reservation in ‘favour of éonti- 
nuation of any Board or in favour of the power of appointment of a fresh 
Board after the Boards are dissolved. I am, however, referred by Mr. Kanade 
to s. 3 of the repealed Act, which contains provisions for dissolution of Boards 
by the Government and re-appointment of the Boards or giving the powers of 
the Boards to certain officers mentioned in it. The scheme of s. 3 is to have a 
Board with a President. That Board has to consist of 10 members to be nomi- 
nated by the Government and one of them is to be the President. A quorum 
has to consist of 8 members. Under certain eventualities, the President may 
nominate someone else, who is a member of the Board, to act as the President. 
Then sub-s. (5) gives power to the Government to abolish or to cancel any ap- 
pointment or abolish a Board, after giving reasons therefor. Sub-section (6) 
provides that after having abolished a Board (which would mean under sub- 
s. (5)), if the Government deems it necessary or proper to establish any other 
Board, it may give specific powers of the Board to any officer having experience 
of such work or give powers to some Collector. The scheme of s. 3 is such that 
by no stretch of language can it be said that where the Boards are abolished by 
the Legislature, the power still continues in the Government to appoint fresh 
Boards. The language of the earlier part of s. 65 is express and mandatory that 
on and from that date all Boards shall be dissolved. How is it possible to eon- 
strue this to mean only such Boards_as would be covered by the first part of the 
proviso, is difficult to see. It must also be remembered that the Boards are con- 
stituted generally and not for the purpose of settlement of the debts of a single 
individual. Moreover, the earlier part repeals the Debt Conciliation Act. If 
the Act is repealed and if all Boards are dissolved, it is impossible to say that s. 8 
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will still be operative for the purpose of re-constitution of a Board or Boards. The 
contention is that since the second part of the proviso provides that such pro- 
cpedings, as do not fall within the jurisdiction of a Court, shall be continued 
as if.the Act had not been passed, inust mean that the Boards continue regard- 
ing those applications. That would have been so, provided the existence of the 
Boards was maintained and their jurisdiction continued. Merely from the 
language of this proviso it is not possible to say, that though the Legislature, 
‘by mandatory language, has declared that ‘all Boards shall be dissolved, they 
continued to exist. It is an admitted fact that the Boards have ceased to fune- 
tion after the Act came into force. I must, therefore, accept the contention 
of Mr. Vaishnav that the second part of the proviso is clearly inconsistent with 
the enacting part of the section. 

Once this conclusion is reached, what is the result? . Though these two 
clauses are worded as proviso, in substance, these are saving clauses and must 
be construed as such. Crawford on Statutory Construction at page 612 (para. 
300) says :— 

“As we have stated elsewhere, the saving clause is used to exempt something from 
immediate interference or destruction. It is generally used in repealing statutes in order 
‘to prevent them from affecting rights accrued, penalties incurred, duties imposed, or 
proceedings started under the statute sought to be repealed. Its position or verbal form is 
unimportant. But if it is in irreconcilable conflict with me body of the statute of which 
it is a part, it is ineffective, or void.. 

‘Oraies on Statute Law (Fifth ed. ) ‘at page 203-204 says: 

..and that if the repugnant clause is in the form of a saving clause, then this rule 
halde geod no longer, for it is said that a saving clause which is repugnant to the pur- 
view of the Act is to be rejected and treated as void.. 

T may also refer to the observations of Frys J. in the case of Corporation of 
Yarmouth v. Sinunons' wherein he says (p. 528): 

“ . But in the next place, it is to be observed that this section is only a saving clause 
‘in a general Act, and it appears to me that, even if it would in itself have covered the 
-alleged right, and have protected it, yet being, as I have pointed out, physically incon- 
‘sistent with the doing of the thing which is authorized to be done by the special Act, that 
‘saving clause would cease to be operative. I think the law is clearly laid down by Lord 
‘Coke in the Case of Alton Woods, that a saving clause in an Act of Parliament which is 
repugnant to the body of the Act is void.. 

Under these circumstances, the second part of the proviso must necessarily be 
-treated as void and ineffective. 

. The further. result is that all the proceedings before the Board lapse. 
It may be that there is a lacuna in the Act of the Legislature. 
It is not, however, the function.of the Courts to remedy the same. Since the 
two parts cannot exist together, the necessary result must follow, and if the 
proceedings before the Board lapse, then there is no hindrance in the way of 
‘the Civil Court taking up the case, which is pending before it. 

It is contended by Mr. Kanade that the application of the opponents before 
.the Board has not been decided and, therefore, the Civil Court will have no 
jarisdiction to deal with the matter ander s. 28. He has relied on the case of 
Ponnambala v. Sriramulu,3 where the provisions of the Conciliation Act 
(Madras) were somewhat similar to those of the repealed Act in question. In 
that case, however, there was no question of repeal of the Act nor of dissolution 
of any of the Boards constituted under the Debt Conciliation Act. Therefore, 
clearly the case can have no application to the facts of the present case. 

My attention is also invited to a judgment of this Court in Rat Chotelal 
vy. Lalchand Motilal4 decided by Chagla, C.J. where also the circumstances 
were similar. The creditor made an application to the Deputy Collector 


1 (1878-79) 10 Ch. D: 518. i 4 [1958] Civil Revision Application No. 
2 1Co. Rep. 40b. 1608 of 1957, decided by Chagla, C.J. on 


3 [1945] A.LR. Mad. 106. July 10, 1958 (Unrep). 
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for recalling the certificate of stay, which was given by the Board. The Deputy 
Collector said that it was not competent for him to remove the stay order 
but that could only be done by the High Court. Against this order the creditor 
came to the High Court and it was held by the learned Chief Justice that the 
Deputy Collector had not given any decision, which could be questioned in the 
Court, that the objection petition of the petitioner should come before the- 
Board when it was constituted and be decided by that Board, and for that 
reason, it was not necessary for him to make any order in the Revisional Appli- 
cation. In that case, the present question was not argued. Under these ecir- 
cumstances, it is not possible to regard this decision as an authority for the 
proposition that the Boards still continued and the matter must still be regard- 
ed as pending before the Board. As I have said above, the Boards ceased to 
exist, and unless any provision was made for proceeding with pending matters, 
the proceedings must lapse. There is then no hindrance in the way of the 
Civil Court dealing with the disputes between the parties in accordance with 
law. 

The result is that the Court must be directed to proceed with the suit from 
the stage at which it was left. The suit was originally filed in the District 
Court, which alone had pecuniary jurisdiction. After the Bombay Civil Courts. 
Act became applicable to this area, the Civil Judge, Senior Division, will have 
jurisdiction to deal with the suit. The suit is yet on the file of the District. 
Court. It must now be transferred to the Court of the Civil Judge, Senior- 
Division, for disposal in accordance with law. Order accordingly. There will. 
be no order as to costs of this Civil Revision Application. 

The petitioner has made an application, being Civil Application No. 
1325 of 1959, along with the Civil Revision Application, which I have just 
now decided, for appointment of a receiver. Since I have disposed of the Civil 
Revision Application, this application will not survive in this Court. But in- 
stead of asking the petitioner to make another application in the trial Court, 
I direct that this Civil Application be forwarded to the Civil Judge, Senior: 
Division, who will deal with it on merits after giving an opportunity to the- 
opponents to put in their say. - 


Before Mr. Justice Shak. 


UTTAMCHAND MILAPCHAND v. BALKRISHNA RAMNATH.* 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 85, 86—Whether Court can extend’ 
time for payment of balance of purchase price as prescribed under O. XXI, r. 85— 
Effect of non-payment of purchase price within prescribed period on auction sale— 
Court whether can order re-sale on default in payment of purchase price as required: 
under O. XXI, r. 85. i 


The provisions of O. XXI, rr, 85 and 86, of the Civil Procedure Code, 1908, are man- 
datory in the sense that in the event of the auction purchaser failing to deposit the 
full purchase price within 15 days from the date of the auction sale the Court will 
have no option but to order a re-sale of the property. This implies that the Court 
has no jurisdiction whatever to extend the time for the payment of the balance of’ 
the purchase price as fixed under O. XXI, r. 85, of the Code. 

The auction purchaser at a Court sale purchaed the property on August 17, 1957, 
and paid 25 per cent. of the sale price on the same day. On August 29, he applied’ 
to the Court for extending the time to deposit the balance of the purchase price. The 

application was granted by the Court and he was required to pay the balance on or 
before September 18, 1957. Neither the judgment-debtor nor the decree-holder raised’ 
any objection to this application being granted. When the application reached hear- 
ing on September 18, 1957, the Court refused to accept the deposit and ordered a re-- 


“Decided, September 26, 1960. Civil Revision Application No. 966 of 1958. 
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sale of the property under O. XXI, r. 86, of the Civil Procedure Code, 1908. On the 
question whether the order passed by the Court was proper:— 

Held, that as the auction purchaser had failed to pay. the full purchase price within 
fifteen days of the auction sale, there was no sale at all in his favour, and 

that as following upon the default in the payment of the purchase price as re- 
quired under O. XXI, r. 85, of the Code the Court had straightway to order re-sale 
of the property, the order passed by the Court ordering re-sale was valid. 
s Manilal Mohanlal v. Sayed Ahmed,’ referred to. 
Kalipada Mukerji v. Basanta Kumar, distinguished. 


The facts appear in the judgment. 


M. G. Chaudhari, for the petitioner. 
S. G. Deshmukh Ardhapurker, for the opponent. 


Swan J. This civil revision application is filed by an auction purchaser 
of a certain immoveable property belonging to the judgment debtor im respect 
of a decree passed against him in suit No. 5/3 of 1956 in the Court of the 
Munsiff at Sailu. On the date of the auction of the property, i.e. on August 
17, 1957, the property was knocked down to the applicant for Rs. 2,500 and 
the applicant paid 25 per cent. of that price on the same day. It appears that on 
August 29, 1957, he filed an application for extending the time to deposit the 
balance of the purchase price in Court. It further appears that neither the 
judgment debtor nor the decree holder raised any objection to the application 
being granted by the Court. The application was accordingly granted and 
the applicant was required to pay the balance of the purchase price into Court 
on or before September 18, 1957. It appears, however, that the applicant could 
not manage to deposit the balance of the purchase price before September 18, 
1957, but when the application reached hearing on September 18, 1957, the 
applicant offered to pay the balance of the purchase price into the Court. By 
that time, however, it appears, attention of the Court was drawn to the pro- 
visions of Q. XXI, r. 85, of the Code of Civil Procedure which provides: 

“The full amount of purchase-money payable shall be paid by the purchaser into 
Court before the Court closes on the fifteenth day from the sale of the property”, 
and it was urged that the provisions of that rule were mandatory and that the 
Court had committed an error in granting the applicant’s application for ex- 
tension of time for the payment of the balance of the purchase price. The 
learned Judge accepted the contention which was supported inter alia by a 
decision of the Supreme Court and observed as follows :— 

“In the light of these rulings it is concluded that the provision for payment is man- 

datory and the Court cannot use inherent powers to circumvent the mandatory provi- 
sions of the Code and relieve the auction purchaser of his obligation to make the deposit 
of purchase money under. order 21 rule 85 C. P. C” 
Accordingly, the learned Judge refused to accept the deposit of the balance 
ef the purchase price and ordered a re-sale of the property under O. XXI, 
r. 86, of the Code. It is against this order that the auction purchaser has filed 
the present revision application in this Court. 

It was contended on behalf of the applicant that although the provisions 
ef O. XXI, r. 85, were mandatory in their character it was open to the Court 
to extend the time to enable the auction purchaser to pay the balance of the 
purchase price if both the judgment ereditor and the judgment debtor did 
not object to it. It was further contended that non-payment of the balance 
of the purchase price within the period fixed by O. XXI, r. 85, only amounted 
to an irregularity and that it was open to the judgment debtor to waive that 
irregularity. If, therefore, according to the learned advocate for the appli- 
eant, the judgment debtor did not object to the time being extended in this 
ease for the auction purchaser to pay the balance of the purchase price, the 


1 [1954] A.LR. S.C. 349. '2 [1932] A.LR. Cal. 126. 
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validity of the sale could not be said to have been affected at all and, therefore, 
the learned Judge should be directed to accept the payment of the balance 
of the purchase price in completion of the auction sale. , = 

It was, on the other hand, contended on behalf of the opponent that in case 
of mandatory provisions there could never be a question of, waiver thereof. No 
amount of consent either of the judgment creditor or of the judgment debtor 
or both could confer jurisdiction upon the executing Court to extend time for 
payment of the balance of the purchase price by the auction purchaser, if the 
provisions of O. XXI, r. 85, required that the full purchase price shall be paid 
within 15 days from the date of the sale and accordingly, the Court had no juris- 
diction to extend the time at all.. In support of this contention reliance was 
placed upon a decision of the Supreme Court in Manilal Mohanlal v. Sayed 
Ahmed’. His Lordship Mr. Justice Ghulam Hasan, who delivered the judg- 
ment of the Court, observed at page 351, paragraph 8 as follows :— 

“The provision regarding the deposit of 25 per cent. by the purchaser other than the 
decree~holder is mandatory as the language of the rule suggests. The full amount of the 
purchase money must be paid within fifteen days from the date of the sale but the 
decree~holder is entitled to the advantage of a set-off. The provision for payment is, 
however, mandatory..(Rule 85). If the payment is not made within the period of fifteen 
days, the court has the discretion to forfeit the deposit and there the discretion ends 
but the obligation of the court to re~sell the property is imperative. A further conse- 
quence of non-payment is that the defaulting purchaser forfeits all claim to the pro- 
perty... (Rule 86).” 

Then again in paragraph 11 on the same page it is further observed as 
follows :— 

“Having examined the language of the relevant rules and the judicial decisions bear- 
ing upon the subject we are of opinion that the provisions of the rules requiring the 
deposit of 25 per cent. of the purchase money immediately, on the person being declared 
as a purchaser and the payment of the balance within 15 days of the sale are mandatory 
and upon non-compliance with these provisions there is no sale at all. The rules do not 
contemplate that there can be any sale in favour of a purchaser without depositing 25 per- 
cent. of the purchase money in the first instance and the balance within 15 days. When 
there is no sale within the contemplation of these rules, there can be no question of 
material irregularity in the conduct of the sale. Non-payment of the price on the part 
of the defaulting purchaser renders the sale proceedings as a complete nullity. The very 
fact that the court is bound to re-sell the property in the event of a default shows that 
the previous proceedings for sale are completely wiped out as if they do not exist in the 
eye of law.” 

In view of these observations of the Supreme Court it is clear that the provi- 
sions of O. XXI, r. 85 as well as r. 86 are mandatory in the sense that in the 
event of the auction purchaser failing to deposit the full purchase price within 
15 days from the date of the auction sale the Court will have no option but to 
order a re-sale of the property. This necessarily implies that the Court has 
no jurisdiction whatever to extend the time for the payment of the balance of 
the purchase price as fixed under O. XXI, r. 85, of the Code. Either the pur- 
chaser pays the price within 15 days of the sale or he does not. If he pays, 
the sale would be complete; if he does not pay then, as pointed out by the 
Supreme Court in the aforesaid decision, there is no sale at all and all the 
proceedings in respect of the auction sale would be a nullity. Applying the 
ratio of that decision to the facts of this case, it is clear that as the auction 
purchaser, who is the applicant in the present revision application, failed te 
pay the full purchase price within 15 days of the auction sale, there was no 
sale at all in his favour and, therefore, there was no question of any irregularity 
m such a sale being waived on account of the consent of the judgment debtor 
to the time being extended in favour of the auction purchaser. Following 
upon the default in the payment of the purchase price as required under 
O. XXI, r. 85, the Court had straightaway to order re-sale ofi the property which 
1 [1954] A.I.R. S.C. 349. 
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the learned Judge in the Court below has done in this case. Accordingly, in 
my opinion, the order passed by the learned Judge ordering re-sale of the 
property is perfectly valid. 

It may be mentioned that the ieee advocate for the applicant relied in 
support of his contentions upon a decision of the Calcutta High Court in 
Kalipada Mukerji v. Basanta Kumar*, in which it was observed as follows :— 


“When the period: prescribed under O. 21, R. 85, for payment of the balance of pur- 
chase money in respect of Court sale is extended with the consent of the judgment- 
debtor and the balance is paid within the time so extended and the sale confirmed 
thereupon the sale is not a nullity. The judgment-debtor must be taken to have waived 
the irregularity and the old sale will be treated as a re~sale as required to be held by 
R. 86 and as bringing on all the statutory consequences which follow on a sale regularly 
held by the Court in strict accordance with the provisions of the statute.” 

It will be observed from this quotation from the Judgment in that case that 
the Court having extended the time for the payment of the balance of the pur- 
ehase price had actually accepted the money within the extended time and 
thereafter the sale was actually confirmed. The question then arose as to whe- 
ther the sale could be said to be valid in the circumstances of that case. In 
view of the fact that under the provisions of O. XXI, r. 85, of the Code, the 
Court could not extend the time in favour of the auction purchaser in order 
to enable him to pay the balance of the puprehase price, it was held that the 
sale having been already confirmed it could be treated as if there was a re-sale 
under O. XXI, r. 86, because the entire purchase money was paid up. That 
is not the case here. The learned Judge in the Court below did not accept the 
payment of the balance of the purchase price on the date of the hearing of the 
application. On the contrary, he held that he had no jurisdiction to extend 
the time for payment of the balance of the purchase price and ordered the 
re-sale. In my opinion, therefore, the ratio of the Caleutta case cited above 
has no application to the facts in the present case’ On the contrary, the present 
ease falls directly within the observations of the Supreme Court quoted above 
and, therefore, I have no doubt that the order passed by the learned Judge 
in the circumstances of the case is perfectly proper. 

In the result, the application is dismissed and the rule is discharged with 
eosts. 

Rule discharged. 


Before Mr. Justice Gokhale, 


PARBAT GOPAL WALEKAR v. DINKAR S. SHINDE.* 


Bombay Police Act (Bom. XXII of 1951), Secs. 161, 159, 160--Bombay Police Manual, 1950, 
Rules 359-363—-Police constable driver driving jeep in pursuance of duty imposed on 
him—Such driver driving vehicle rashly and negligently—Whether such act an act 
done under colour or in excess of duty Driver whether entitled to benefit of period 
of limitation prescribed in s. 161(1). 


Where the police are acting in pursuance of a duty imposed on them by the Bombay 
Police Act, 1951, or any other law in force or any rule thereunder, and when so acting 
any act committed by them is alleged to amount to an offence or a wrong, then, if it 
is found to have been done in gross violation of their duty or in contravention of the 
limits placed upon the performance of such duty by the law itself or any rules framed 
thereunder, the act would cease to be an act done under colour or in excess of their 
duty within the meaning of s. 161 of the Act, and, therefore, benefit of the shorter 
period of ‘limitation provided under that section would not be available to them. 

The petitioner, a police constable driver, when driving a police jeep which was 
carrying a sub-inspector of police who was proceeding for an inquiry,,knocked down 
a person and injured him. In a suit for damages filed against the petitioner it was 


2 [1982] A.LR. Cal. 126. Application No. 1205 of 1959. 
*Necided, September 20,1960. Civil Revision 
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contended by the petitioner that the suit was not maintainable as it was filed beyond 
the time prescribed under s. 161 of the Bombay Police Act, 1951. At the trial it was 
found that the petitioner had driven the jeep in a rash and negligent manner. On the 
question whether the petitioner was entitled to the benefit of the period of limitation 
prescribed under s. 161 of the Act:-— 

Held, that the act of the petitioner in driving rashly and negligently, being in total 
disregard of the manner in which he was expected to do his duty under the Bombay 
Police Manual, 1950, could not be regarded as an act done under colour or in excess 
of duty imposed upon him as a police constable driver, and 

that, therefore, he was not entitled to the benefit of the period of limitation pre- 
scribed under s. 161 of the Act. 

Narayan v. Yeshwant: Dattatraya v. Annappa, applied. 

Emperor v. Amimiya Imammiya, Abdullahkhan v. Emperor,’ Ahmedabad Munici- 
pality v. Jayantilal; Jalgaon Mun. v. Khandesh Spg. ete. Co! and Gaynor v. Allen,’ 
referred to. ' 


The facts are stated in the judgment. a 


P. 8. Nadkarni, for the applicant. 
D. S. Parekh and Miss Pushpa Mahashaya, for opponent No.1. 
C. R. Dalvi, Assistant Government Pleader, for opponent No. 2. 


GOKHALE J. This revision application raises an important question as to 
the interpretation of s. 161 of the Bombay Police Act, 1951, which shall here- 
after be referred to as the Act. The point arises in these circumstances: The 
petitioner Parbat Gopal Walekar is a police constable who was at the relevant 
time attached to the Delisle Road Police Station. On October 18, 1953, the 
petitioner was driving Sub-Inspector Kedari in a police jeep No. 149 and at 
Fergusson Road, Worli, Bombay, the jeep knocked down the opponent m this 
application, Dinkar S. Shinde, a minor, who is a resident of Patel Building, 
Fergusson Read. It would appear that on that day at about 1.20 p.m. the 
opponent was walking on the foot-path at Fergusson Road, opposite his build- 
ing, and while he was crossing the main road he suddenly noticed the police 
jeep car driven by the petitioner coming from Delisle Road to Worli Naka and 
he was knocked down by the said jeep. The opponent suffered injuries and he 
was removed to the K. E. M. Hospital and it appears that he had to remain in 
the hospital for a number of days as an in-door patient. Thereafter his leg 
was kept in plaster of paris for about two months and he had to attend the 
hospital as an out-door patient for several months and as a result of the in- 
juries there remained a permanent defect which has prevented him from sitting 
properly. It was also the case of the opponent that he was not able to attend 
school and render help to the other members of his family. On these facts, the 
opponent filed Pauper Suit No. 1913/9344 of 1955 in the Court of Small Causes 
at Bombay on December 17, 1954. It appears that to this suit were impleaded the 
State of Bombay as well as the present petitioner, and there is no dispute that. 
plaintiff gave a statutory notice to the State of Bombay as required under s. 80 
of the Civil Procedure Code on September 28, 1954. It seems, however, that 
at a subsequent stage of the suit, the State of Bombay was dropped and the 
suit proceeded against defendant No. 2 in his personal eapacity, as he was the 
driver of the jeep on the day of the accident. 


The suit was resisted by the petitioner on the ground that he had not driven 
the car in a rash and negligent manner and that he was not responsible for the 
accident which took place. It was his defence that about four or five boys came 
out from the lane opposite Patel Building and they were running after a kite 
and one of the boys crossed the road, but the plaintiff could not cross the road 
. and dashed against the left mud-guard of the jeep and sustained injuries. In 
1 (1928) 80 Bom. L.R. 1018, F.B. 4 (1947) 49 Bom. L.R. 724, F.B. 


2 (1947) 49 Bom. L.R. 829. 5 (1952) 55 Bom. L.R. 65. 
3 [1932] A.LR. Sind 28. 6 [1959] 2 All E.R, 644 
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the subsequent defences filed by defendant No. 2, he raised the point of limita- 
tion. It is not necessary for the purpose of this revision to deal with the de- 
fences filed by defendant No. 1, the State of Bombay, as I have already indi- 
cated that the proceedings of the suit were dropped so far as the State was 
concerned. 

-The trial Court, after considering carefully the evidence in the case, came 
to the conclusion that the vehicle driven by the petitioner was driven in a rash 
and negligent manner and, therefore, the petitioner was liable to pay the me- 
dical expenses incurred by the opponent. As regards the contention raised 
by the petitioner that the suit would not be maintainable under s. 161 of the 
‘Bombay Police Act, which prescribes the period of six months for filing a civil 
suit against an officer for the acts committed by him in the discharge of his 
‘duty, the trial Court was of the view that that section was not applicable to 
the facts of the case. It also held that two months’ notice was necessary to be 
given to the State of Bombay and that would have to be added to the period 
allowed for filing such suits under art. 22 of the Limitation Act. It, therefore, 
` held that the suit was properly filed and was not barred by the law of limita- 
tion. As regards the quantum of damages, the trial Court found that the plam- 
tiff had exaggerated his claim to some extent; but taking into consideration the 
circumstances of the case, it thought that the plaintiff should be awarded an 
amount of Rs. 500 only in respect of medical expenses incurred by him and the 

. mental and physical pain suffered by him. On these findings, the trial Court 
awarded a decree in favour of the plaintiff for Rs. 500. Defendant No. 2, the 
petitioner, was ordered to pay costs in favour of the State of Bombay on Rs. 
500 only. As regards the other parties, the Court ordered that there should 
be no order as to professional costs. 

- , Against this decision, the petitioner went in revision, before the Full Court, 
where it appears, no submission was made on the point as to the applicability 
of art. 22 of the Limitation Act. It seems also that the learned Judges 
of the Full Court were of the view that .since the incident oceurred on 
October 18, 1958, and the suit was -filed on December 17, 1954,, if art. 
22 of the Limitation Act alone was applicable, the suit would be time- 
barred. But they stated that no submission on that point was made 
on behalf of the petitioner. The principal point that was argued before the 
Full Court was as to the applicability of s. 161 of the Act, and, reading ss. 159 
and 161 and-r. 361 of the rules contained in the Bombay Police Manual, 
Vol. ITI, the Full Court came to the conclusion that the act of driving a jeep 
on the part of the petitioner would be an act done in pursuance of a duty im- 
posed on him, as required by s. 159. But relying on r. 363, where drivers 
of police vehicles are enjoined not to drive rashly, the Full Court held that the 
act of the petitioner in driving the vehicle rashly, as found by the trial Court, 
was illegal, being in violation of the rule, and such an illegal act could not 
be deemed to-be an act done either under colour or in excess of duty, under 
s. 161 of the Act. The Full Court, therefore, came to the conclusion that s. 161 
-could not apply. and, therefore, the period of limitation provided in that see- 
tion could not be availed of by the petitioner. That is why the Full Court 
confirmed the decree of the trial Court. It is against this decision of the Full 
Court that the present Civil Revision application has been filed. 

Mr. Nadkarni, learned advocate appearing on behalf of the petitioner, fairly 
concedes that he would not be ‘entitled to raise the question as to whether the 
petitioner was driving the jeep rashly and negligently as held by the trial 
Court, because that would mean a finding of fact which does not appear to 
have been challenged before the Full Court. As regards the applicability of 
art. 22 of the Limitation Act, Mr. Nadkarni contends that the State being no 
longer a party to the suit, the question as to the necessity of a notice under 
s. 80 of the Civil Procedure Code could be argued by him. But that point also 

, ‘was not raised before the Full Court. Mr. Nadkarni contends that the principal 

difficulty in his way is as regards the applicability of s. 161 of the Act. If 
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that section did not apply to the present suit, then he would not be able to 
contend that the suit was barred by limitation. 

The principal question, therefore, to be considered in this case is, whether the 
present petitioner who, as-it has now been found, was rashly and negligently 
driving a motor vehicle on the day of the accident, would be able to invoke the 
protection of a shorter period of limitation provided in s. 161 of the Act. But- 
before we refer to s. 161, it is necessary also to refer to two previous sections, 
viz, ss. 159 and 160 of the Act. Under s. 159, so far as it is material, no police 
officer shall be liable to any penalty or to payment of damages on account of an 
act done in good faith in pursuance or intended pursuance of any duty imposed 
or any authority conferred on him by any provision of the Act or any other 
law for the-time being in force or any rule, order or direction made or given | 
therein. This section, it is clear, provides protection to a police officer against 
any penalty or payment of damages on account of any act done by him in good © 
faith, provided it is in pursuance or intended pursuance of any duty imposed | 
upon him. Under s. 160, no publie servant or person duly appointed or autho- 
rised shall be liable to any penalty or to payment of any damages for giving 
efféct in good faith to any such order or direction issued with apparent autho- 
rity by the State Government or bya person empowered in that behalf under’ 
the Act or any rule, order or direction made or given therein. Then comes 
s. 161. Sub-section (J) of s. 161 runs as follows :— 


“S, 161. (1) In any case of alleged offence by the Commissioner, a magistrate, Police 
officer or other person, or of a wrong alleged to have been done by such Commissioner, 
magistrate, Police officer or other person, by any, act done under colour or in excess of 
any such duty or authority as aforesaid, or wherein it shall appear to the Court that the 
offence or wrong, if committed or done was of the character aforesaid, the prosecution 
or suit shall not be entertained, or shall be dismissed, if instituted, more than six months 
after the date of the act complained of.” . 

It may be pointed out that by a subsequent amendment by’ Act II of 1960 the 
words ‘‘the Revenue Commissioner’’ were added in the section; but that does 
not make any change in the operative part of the section itself. The expres- 
sion ‘‘any such duty or authority as aforesaid’’ has reference to the provisions 
of s. 159 which, as already indicated, gives protection to a police officer against 
penalty or payment of damages on account of an act done in good ‘faith, pro- 
vided it was done in pursuance or intended pursuance of any duty imposed 
upon him; and such duty must have been imposed upon him by any provision 
of the Act or any other law for the time being in force or any rule, order or 
direction made or given therein. Mr. Nadkarni contends that his client was 
admittedly performing a duty imposed upon him by his appointment as a police 
constable driver by virtue of the rules contained in the Police Manual. When 
this case was first heard by me, some doubt was expressed as to the applicabi- 
lity of the rules in the Police Manual, 1950, to the Police Force in Bombay City; 
and as the State of Bombay was not made a party to this application, I directed 
that a notice should issue to the State of Bombay. Mr. C. R. Dalvi, learned 
Assistant Government Pleader appearing on behalf of the State, has now 
stated that the rules in the Bombay Police Manual, 1950, would apply to the 
Bombay City Police also, and there is no dispute on that point raised to this 
statement on behalf of any of the parties. 

Volume III of the Bombay Police Manual, 1950, deals with the ‘subject of 
Powers and Duties, and Chapter VIII of this Volume refers to Special Orga- 
nisations. We are concerned with Section II of Chapter VIII, which deals 
with the subject of Police Motor Transport. Rule 359 deals with the object 
of the Police Motor Transport, which is stated to be to facilitate quick move- 
ments of the Police Force in the State and to make the force self-sufficient in 
the matter of transport required for the performance of duties, especially in 
timés of emergencies, such as‘riots, communal or other disturbances, strikes 
ete. Rule 360 refers to the Personnel of the Police Motor Transport. Rule 
361 refers to the Appointment and Control of the Police Motor Transport 


’ 
r 
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' Staff. Rule ‘262 deals with the aot of Driving Licence and Uniform. Rule 
363, with which we. are_concerned, deals with the ,Duties of the Police Motor 
Transport - ‘Staff. Sub-rule (1). of r. 863 sets out the main ‘duties of’ the 
Superintendent. of, Police, Motor, Transport; and sub-r. (2) ‘with ‘the duties 
of the Police Inspector, Motor. Transport, and it appears to be one of the duties 
. of the Superintendent of Police to supervise the work of Police Inspectors, 
‘ Motor Transport, and to test persons for appointment to the posts of Driver 
. Mechanics, fitters, ete., while the Police Inspector has to test candidates for 
appointment as Driver Constables. Under sub-r. (3), every Head Constable 
Driver ‘Mechanic, etc. is responsible for keeping all the vehicles in his charge 
in sound. mechanical condition and to carry out such duties as may ‘from time 
to:time be imposed on him by the standing orders of the Superintendent of 
Police’ Motor Transport. , Under sub-r. (4) (i), a Police Driver Constable, 
* whenever he takes charge of any vehicle, has to inspect it carefully; and under 
sub-r. (4) (ii), he is enjoined under, no circumstances to’ drive rashly cr 
at a'speed faster than the limits mentioned in that sub-rule. It was contended 
‘. before me by Mr. Dalvi that the rule as. such does not impose any duty on the 
driver to drive, but that duty mainly arises from the fact that he is appointed 
as a Constable Driver. Mr. Dalvi also .drew my attention to Chapter VI of 
‘the -Act which deals with the subject of Executive powers and duties of the 
„Police; and he contended that protection under s. 161 would only arise in 
“respect of duties which are contemplated under Chapter VI of the Act aand 
such other duties df like nature, which may be imposed upon a police officer 
under the rules. , I do not think that that contention is sound. The duty which 
_is-contemplated under s. 159 is either a duty imposed by any of the provisions 
“of the Act or any other law for the time being in force or any rule, order or 
direction made or given either under the Act or.any other law, for the time 
being in force. And if the rules impose a duty on the motor constable driver, 
that would also be covered by s. 159 and, therefore, by s. 161 of the Act. Under 
= the rules, the motor constable driver is enjoined not to drive rashly or at a 
speed faster than the prescribed ‘speed. No doubt, the duty to drive arises 
‘from his appointment as a constable driver, but the manner in which that duty 
has to be performed is also mentioned in sub-r. (4) of r: 363. In is not 
also in dispute that the petitioner was driving at the instance of Sub-Inspector 
Kedari who, it appears, was proceeding in the jeep for the purpose of an in- 
quiry. The finding of the Full Court, therefore, that the act of driving the 
jeep on the part of the petitioner was an act done in pursuance of the “duty 
imposed on him as contemplated by s. 159 of the Act appears to be correct. _ 
- But Mr. ‘Nadkarni contends that the mere fact that his client drove rashly 
or ata speed faster than the limits prescribed, in r. 863(4) would not deprive 
his client of. the benefit of s. 161, because his act would be an act done under 
colour or in excess of such duty. and, therefore, six months’ period of limita- 
tion: provided under s. 161 would apply to his case; and he argues that the 
view of the Full Court that merely because his act was in violation of the rulé 
and, therefore,. illegal would deprive the petitioner of that protection is er- 
roneous. ‘He further: urges that s. 161, in order to come into operation, itself 
contemplates an offenge by a police officer or of a wrong alleged to have been 
done by the police officer. Therefore, the mere fact that his client contravened 
Rule 3638 cannot make s. 161 inapplicable. There is ‘undoubtedly some force 
in this contention. 
ae against this, it is urged by. Mr. ‘Parikh on behalf of the opponent that 
the act of the petitioner, which is now found to be ‘rash and negligent, was 
so grossly in excess of'such duty imposed | on the petitioner that it would cease 
to be an act done under colour or in excess of such duty. In this connection, 
my attention has beén invited to the Full Bench case of Narayan v. Yeshwant: 
_ Dattatraya v. Annapna', which was a case under s. 80 of the Bombay District 
_ Police Act. Sub-section’ (3) of s. 80 of that Act gave similar protection to 
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certain officers including the police officers in respect of any act done under 
colour or in excess of their duty. The Full Bench had to deal with two cases. 
In the first case, an investigating police officer had reduced the statement of a 
witness to writing and it appears that in doing so, the record of his statements 
was found to be inaccurate; and it was held by the Full Bench that what the 
Sub-Inspector did could not have been performed except under colour of his 
duty or authority, and the question whether the record of these statements was 
accurate or inaccurate and, in the latter case, whether the inaccuracy was in- 
advertant or deliberate, and in the last case whether there was in fact mala 
fides in law are all questions which are irrelevant to the question of limitation 
of six months, so long as the act itself was an act done under colour of his 
duty. In the second case which the Full Bench had to deal with, an‘ Inspector 
of Police was investigating into a cognizable offence and he called ihe plainti 
in that case and questioned him about the offence and it was alieged that he 
abused the plaintiff and pulled him up by holding his moustache and that, at 
the instance of the Inspector of Police, another Sub-Inspector, who was de- | 
fendant No. 2 in the case, assaulted the plaintiff. When the plaintiff sued to - 
recover damages from the defendants for their alleged wrongful acts, without 
giving a notice either under s. 80, sub-s. (4), of the Bombay District Police Act 
or under s. 80 of the Civil Procedure Code, it was held by the Full Bench that 
the defendants were acting in the discharge,of the duty imposed and the autho- 
rity conferred by s. 51(/),-cl. (b), of the Bombay District Police Act, when 
they summoned the plaintiff and questioned him in regard to the alleged of- 
fence. But the alleged assault or battery could not be said to have been com- 
mitted under colour or excess of such duty or authority, and that the action 
was maintainable in absence of notice either under s. 80(4) of the Bombay 
District Police Act or under s. 80 of the Civil Procedure Code. Mr. Justice 
Madgavkar, in considering this second case, observed as follows at pages 
1044-1045 of the report :-— | 

“Hypothetical cases are better perhaps avoided, But in a case where a prisoner is 
being arrested or while under arrest is being taken to the lock-up and offers resistence, 
such acts of battery and assault, even if they are in excess of the force necessary to 
prevent escape, would probably require notice under sub-s. (4) of s. 80. There is no 
such allegation here. Even if the alleged acts of ‘battery and assault took place, the 
simple fact that they were committed while the witness was being questioned or during 
the investigation of the cognizable offence, cannot, by mere proximity of time, make the 
act done-under colour or in excess of the duty or authority of the police-officer.” 


In the present case also, the mere fact that the petitioner was driving Sub- 
Inspector Kedari, who was proceeding in the jeep for an inquiry at Worli, 
would not afford any protection to the petitioner. Mr. Justice Mirza’s ob- 
servation at pages 1049-1050 in the Full Bench case are equally relevant :— 

“ ..For a thing to be the ‘colour’ of another there must be some likeness or sem- 
blance between the two. There is no likeness or semblance between committing assault 
and battery on the one hand and obtaining intelligence on the other. When the Act 
authorizes the police-officer to ‘obtain’ intelligence the ‘obtaining’ it contemplates is by 
means which are lawful and not those which in the absence of ,a provision to the con- 
trary in this or any other Act are forbidden by the general law of the country. Apart 
from a special provision to the contrary a police-officer is as much governed by the 
general law as any private citizen.” 

In Emperor v. Amimiya Imammiya?, a Division Bench of this Court was con- 
sidering a case in connection with some incidents at Kaira which took place 
after the passing of the ‘Quit India’ resolution by the Congress on August 8 
1942, The District Magistrate of Kaira issued an order on the next day under 
s. 56(/) of the Defence of India Rules, 1939, prohibiting formation of proces- 
sions within the limits of his district. A batch of students, in disobedience 
of the order. took out a procession within the prohibited area on August 18, 


2 (1947) 49 Bom. L.R. 829. 
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1942, shouting slogans and distributing pamphlets embodying the ‘Quit India’ 
resolution. The accused, led by a Head Constable, forming a party of 8 police- 
men, 5 of whom were armed: with rifles and the remaining 3 carrying lathis, 
set out in search of the students and found them in a field near Adas railway 


‘station. The police detrained themselves from the railway train in which they 


were travelling, and a lathi charge was made on the students; and when they 
sat on the ground in a group, on the order of the head constable accused No. 1, 
the police party fired seven rounds of ball ammunition killing four and wound- 
ing ten of the students. More than six months after the incident, the accused were 
charged with the offence of rioting, unlawful assembly and causing hurt and 
murder in respect of the acts done by them. On these: facts, it was held by 
a Bench consisting of Sir Leonard Stone, Chief Justice, and Mr. Justice Lokur 
that regarding accused No. 1 there was no use of force s0 unjustified or exces- 
sive as to amount to his ceasing to act in the discharge of his duty and under 
colour of his office and he was protected by s. 80(3) of the Bombay District 
Police Act, 1890. As regards the remaining accused, who were under the com- 
mand of accused ‘No. 1 and were executing the orders of their superior officer 
‘which were per’ se lawful and which they were bound to obey, it was held that 
they wére entitled to the protection of s. 80(2) and (3) of the Bombay District 
Police Act and s. 17 of the Defence of India Act, 1939. Stone C.J. in his 
judgment referred (p. 836) to the Full Bench ease of N arayan xv. Yeshwant as il- 
lustrative of a case where ‘‘the excess may be blatant, so prolonged or so great 
as to lose the colour of office altogether.” Mr. Justice Lokur was of the opinion 
that the expression ‘Sunder colour of’? does not mean the same thing as by 
virtue of, and according to him, any rightful act in office would be ‘by virtue 
of’ office, while a wrongful act in office may be ‘under colour of? office, and he 
approved of the dist:netion brought out in the Full Bench case of Narayan v. 
Yeshwant between an act done under colour of or in excess of duty and an 
act not so done and proceeded to observe (p. 847) ::— 

“In the case of an assault for the purpose of eliciting information from a witness, 
the investigating officer is not empowered to use force for that purpose, and hence if he 
commits an assault for that purpose, he cannot be said to have done so under colour of 
or in excess of his dtity or authority. Whereas in the case of dealing with an unlawful 
assembly, he is specially empowered to use force, though that force must be reasonable. 
Tf it is unreasonable, he would be liable, but any action in respect of such use of un- 
reasonable force must be brought within six months as required by sub-s. (3) of s. 80 
of the Bombay District Police Act, 1890.” 

Mr. Parikh cited the case of Abdullahkhan v. Emperor’, where it was held 
that the-object of s. 80(3) of the Bombay District Police Act was to protect 
Magistrates, police officers and others from State prosecutions based on the 
fact, that some duty imposed or authority conferred by a provision of the Act 
or by some rule or order or direction lawfully made or given thereunder had 
been neglected or misused, whether such neglect or misuse was bona fide or 
mala fide; and the section provides that the offence or wrong must be under 
colour or in excess of a duty imposed or authority conferred by the Act, but 
that would not include acts which are obviously offences and in no manner re- 
concilable with the dtities or functions of a Magistrate or police officer. Two 
other dicisions were also cited before me by Mr. Parikh. One was Ahmedabnd 
Municipality v. Jayadtilal+, where the Full Bench had to construe the expres- 
sion ‘anything -done or purporting to have been done in pursuance of this Act” 
in s. 206 of the Bombay Municipal Boroughs Act. The second decision was 
Jalgaon Mun. v. Khandesh Kpa. etc. Ço.> where also the Court was con- 
cerned with the interpretation of the same expression in s. 206 of the Bombay 
Municipal Boroughs Act. It is not necessary to deal with those decisions be- 
cause they were-concerned with the interpretation of an expression in a different 
Act altogether. In my. view, the principle laid -down in the Full Bench case 
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of Narayan v. Yeshwant, which was a case under s. 80(3) of the Bombay Dis- 
strict Police Act, the wording of which is in pari materia with s. 161 of the 
Bombay Police, Act, would be applicable to the facts of the present case. ~ 

The question is whether thé act of the petitioner is in such excess of his duty 
as to deprive him of the benefit of s. 161 of the Act. The finding of the lower , 
Courts is that the petitioner drove ihe jeep in a rash and negligent manner, ' 
Such an act of his would have exposed him to a prosecution under s.: 279 read 
with s. 337 of the Indian Penal Code. It also exposed him to civil proceedings 
for damages. Rule -863 contained in Vol..III of the Bombay Police Manual 
casts on him a duty under no circumstances to drive rashly or at a speed faster 
than the limits mentioned in that rule. It is stated before me that in the de- 
partmental proceedings against the petitioner, the authorities found in his 
favour and, therefore, no prosecution was launched against the petitioner under 
the provisions of the Indian Penal Code. But that ‘obviously has no relevance 
in the present case where, as I have already stated, the lower Courts have found 
as a fact that, the petitioner was driving rashly and negligently. The act of 
the petitioner in driving rashly and negligently, being in total disregard of the 
manner in which he was expected to do his duty under the Police Manual, 
cannot be regarded as an act done under colour or in excess of duty imposed 
upon him as a police constable driver. ; S 

It appears that in England the police have been given- some protection in, 
the matter of exceeding the speed limit, In this connection, the position about 
police vehicles, as stated in Halsbury’s Laws of England (8rd edition), Vo- + 
lume 30, at page 133, is :— l : 

“The provisions of any enactment, or of any statutory rule or order, imposing a 
speed limit on motor vehicles does not apply to any vehicle on an occasion when it is 
being used for police purposes, if the observance of those provisions would be likely to 
hinder the use of the vehicle for those purposes. This exemption does not, however, 
affect the liability of the police for dangerous or careless driving of their civil liability 
in the event of an accident” ` ` -e is , . 3 
In Gaynor v. Allen®, a police constable was driving a motor cycle at a speed 
‘of some 60 m.p.h. The plaintiff, a state registered nurse, while crossing the 
northern carriageway of the Great’ West Road at Hammersmith was knocked 
down and injured by this police constable. - It appears that the police constable 
-was himself killed in the accident. -But the plaintiff claimed from the admi- 
nistratrix’ of the deceased damages for personal injuries sustained by her.- It 
was contended that s. 3 of the Road Traffic: Act, 1934, would ‘protect the de- 
fendant against any liability because it provided that the speed limit on motor 
‘vehicles should not apply to any vehicle-when used for police purposes. - It was, 
however, held by Mr. Justice Mc. Nair in the Queen’s Bench Division that the 
exempting provision of s. 3 df the. Road Traffic Act, 1934, did not qualify a 
police driver’s criminal liability for dangerous driving. or, indeed driving 
‘without due care and attention. The following observations of the learned 
Judge in this connection are relevant (p. 646):— ` a 

“In my judgment, the deceased, the driver of the police motor cycle, on this occasion — 
as regards civil liability must be judged in exactly the same way as any ‘other ‘driver of 
a’motor cycle on that occasion. He, like any other driver of a motor vehicle, on that 
occasion owed a duty to the public to drive with due care and attention and without 
exposing the members of the public to unnecessary ‘danger.” coe ie 
In my judgment, s. 161 of thé Bombay Police Act has to be strictly construed 
since’ it cuts down the period of limitation available to a litigant. If the police 
áre' entitled to have the benefit of a. shorter period of limitation when they 
are acting in pursuance of a duty imposed on them by the Police Aċt or any 
other law in force or any rule thereunder, and if the act is alleged to amount 
to an offence or a wrong, then if it is found to have been done in gross violation 
of their duty or in contravention of the limits placed upon the’ performance 
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of such duty by the law itself or any rules framed thereunder, the act would 
cease ‘to be an act done under colour or:in-excess oftheir duty. -In the instant 
case, the act'of the petitioner is also in disregard of the duty that he owed as 
the driver of-a motor vehicle to the publie to drive with due care and attention. 
In my view, therefore, the benefit of the shorter period of limitation provided 
under s. 161 of the: Act would not be available to the petitioner. 

The result is that the decision of the trial Court in awarding an amount of 
Rs. 500 as damages-to the opponent-plaintiff will have to be confirmed. The 
rule will, therefore, be discharged with costs in favour of opponent No. 1, ori- 
ginal plaintiff. There will be no order as to costs so far as the State is con- 
Sead but I must express my thanks to Mr. Dalvi for the assistance rendered 

y 
Rule discharged. 


. SUPREME COURT. 
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Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr. Justice M. Hidayatullah. 


THE COMMISSIONER’ OF INCOME-TAX, BOMBAY NORTH, KUTCH 
AND SAURASHTRA v. INDIRA BALKRISHNA.* 


Indian Income-tax Act (XI of 1922), Sec. 3—Association of persons, crucial test for 
determining. 


The crucial test for determining what is an association of persons within the 

+ ' meaning of s. 3 of the Indian Income-tax Act, 1922, is that an association of persons 
must be’one in which two or more persons join in a common purpose or common 

- action and ‘the association must be one the object of which is to produce income, 
profits or gains. 

_There is no formula of universal application as to what facts, how many of them 
and of what nature, are neccessary to come to a conclusion that there is an associa- 
= tion of persons within the meaning of s. 3 of the Act; it must depend on the parti- 
‘cular facts and circumstances of each case as to whether the conclusion can be 

drawn or not, 

‘B. N. Elias In re, di Capendtonee of coe Bombay v. Laxmidas’ and Dwarake- 

nath Harishchandra Pitale, In re? referred to. 


Tae facts appear at 58 Bombay Law Reporter 717. 


K. N. Rajagopal Sastri, with D. Gupta, for the appellant. 
N. A. Palkhwala, with S. N. Andley and J. B. Dadachanji, for the respondent, 


¢ 


S. K. Das J. These two appeals with special leave have iein heard together. 
They arise out of similar facts and the question of law arising therefrom i is the 
same, ° i 

The short facts are these. One Balkrishna Purushottam Purani died on 
November 11, 1947. - He left behind him three widows and two daughters. The 
three-widows were named Indira, Ramluxmi and Prabhuluxmi. These widows 
as legal heirs inherited: the estate of the deceased, which consisted of immovable 
properties situate in Ahmedabad, shares in Joint Stock Companies, money lying 
in deposit, and share in a registered firm, For the two assessment years 1950-51 
and 1951-62 (the corresponding account years being the Sambat years 2005 and 
9006) the Income-tax Officer issued notices tothe legal heirs of Balkrishna Puru- 
shottam Purani.’ Pursuant to those notices, returns were: filed under the 
heading, ‘‘Legal heirs of Balkrishna Purushottam Purani’’, in one case'and iti 
the name of the’ estate: of Balkrishna .in the other; the status was shown as 
` "Decided, April 14, 1960. Civil Appeals `- 2 (1987) 39-Bom. L. R. 910. i 
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““individual’’ in one case and ‘‘association of persons’’ in the other. They were 
signed by Indira, one of the three widows. For the assessment year 1950-51 the 
total income was ‘shown as under— 


Rs. 
Property a z si s “4 11,011 
Share from registered fim as "A Ki as Je 4,071 
Dividends = ee i as as P 51,796 
Interest os oe es ‘a s T 22,343 


Ground rent 


Total gi 69,346 


For the assessment year 1951-52, the total income was shown as— 


Rs. 
Property si ee ba a as 10,879 
Share from registered finn T ad otk es ia 460 
Dividends m a oe n Si se 80,426 
Interest on deposits T be x ie ee as 536 


Ground rent ee “a jg ag A a 125 


Total .. 92,426 


For both the years the Income-tax Officer took the status of the assessee as an 
association of persons”? and on that footing made two assessment orders. 
There was an appeal to the Appellate Assistant Commissioner, and two of the 
points taken before him were—(a) that the three widows ought to have been 
assessed separately and not as an ‘‘association of persons’’, and (b) that in any 
event, the income from property ought to have been assessed separately m the 
hands of the three widows by reason of the provisions in s. 9(3) of the Income- 
tax Act, 1922. The Appellate Assistant Commissioner rejected point (a) but 
uccepted point (b). Then, there was a further appeal to the Income-tax Appel- 
late Tribunal, Bombay. The Tribunal held that the entire estate of deceased 
Balkrishna Purushottam Purani was inherited and possessed by the three 
widows as joint tenants and its income was liable to be assessed in their hands 
in the status of an association of persons. The Tribunal further held that the 
Appellate Assistant Commissioner was wrong in holding that the shares of the 
three widows were definite and determinable and s. 9(3) was applicable. The 
assessee then moved the Tribunal to refer certain questions of law which arose out 
of its orders to the High Court of Bombay. The Tribunal referred four such 
questions, but we are now concerned with only one of them, viz., question no. 3 
which was in the following terms: 

“(3) Whether on the facts and in the circumstances of the case the Tribunal was 
right in holding that the assessment made on the three widows of Balkrishna Puru- 
shottam Purani in the status of an association of persons is legal and valid in law?” 
Two references were made to the High Court in-respect of the orders. passed 
for two assessment years and they gave rise to Income-tax Reference Nos. 52 
and 53 of 1955. The leading judgment was given in I. T. R. 52 of 1955. The 
High Court held that the Tribunal was in error in coming to the conclusion 
that the three widows could be-assessed in the status of an association of per- 
sons with regard to the income which they earned as heirs of their deceased 
husband. Therefore, it answered question No. 3 in the negative. The depart- 

ment represented by the Commissioner of Income-tax, Bombay, then applied 
to this Court and obtained special leave to appeal from the judgment and orders 
of the High Court of Bombay in the two References. These two appeals have 
been filed in pursuance of the special Jeave granted by this Court. The appel- 
lant is the Commissioner of Income-tax, Bombay, and the assessee is the 
respondent. 
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` The argument on behalf of the appellant is that the High Court was in error 
when it said that 
“what is required before an association of persons can be liable to tax is not that 

they should receive income but that they: should earn or help to earn income by reason 
‘of their association, and if the case of the Department stops short at mere receipt of 
income, then the Department must fail in bringing home the liability to tax of indi- 
viduals as an association of persons.” 

It is submitted that the High Court did.not, in the statement quoted above, lay 
down the correct test for determining what is an ‘‘association of persons’’ for 
the purposes of the Income-tax Act. 

Before we go on to discuss the argument presented on behalf of the appellant, 
it is necessary to clear the ground by stating what is the position of co-widows 
in Mitakshara succession and what are the findings arrived at by the Tribunal. 
The position of co-widows is well settled. They succeed as co-heirs to the estate 
of their deceased husband and take as joint tenants with rights of survivorship 
and equal beneficial enjoyment; they are entitled as between themselves to an 
equal share of the income. Though they take as joint tenants, no one of them 
has a right to enforce an absolute partition of the estate against the others so as 
to destroy their right of survivorship. But they are entitled to obtain a parti- 
tion of separate portions of the property so that each may enjoy her equal 

. Share of the income aceruing therefrom. The Tribunal found that the widows 
in this case did not exercise their right to separate possession and enjoyment 
and ‘‘they chose to manage the property jointly, each acting for herself and 
the others and receiving the income of the property which they -were entitled 
to enjoy in equal shares.’ Learned counsel for the appellant has emphasised 
before us the aforesaid finding of the Tribunal and has contended that on the 
finding of joint management, the widows fulfilled even the test laid down by 
the High Court and constituted an ‘‘association of persons’’ for taxing purposes. 
The High Court, however, rightly pointed out that the only property which the 
widows could have managed jointly was the immovable property which fetched 
an income of about Rs. 11,000, and as to that property, the Appellante Assis- 
tant’ Commissioner had held that s. 9(3) applied. There was no appeal by the 
Department against that finding and it was not open-to the Tribunal to go 
behind it. - Even on merits the Tribunal was wrong in thinking that the res- 
pective shares of the widows were not definite and ascertainable. They had an 
equal share in the income, viz. one-third each, and the provisions of s. 9(3) 
clearly applied in respect of the immovable property. 

With regard to the shares, dividends, and interest on deposits there was no 
finding of any act of joint management. Indeed, the main item consists of the 
dividends and it is difficult to understand what act of management the widows 
performed in resrect thereof which produced or helped to produce income. 
On the contrary, the statement of the case shows that the assessee filed lists of 
shares, copies whereof are marked annexure C and form part of the case, which 
showed that the shares stood separately in the name of each one of the three 
widows and this was not denied by the Department. 

We now come to the main question in this appeal. What constitutes an 
“fassociation of persons’’ within the meaning of the Income-tax Act? It has 
been repeatedly pointed out that the Act does not define what constitutes an 
association of persons, which under s. 3 of the Act is an entity or unit of assess- 
ment. Previous to the year 1924, the words of s. 3 were ‘‘individual, company, 
firm and Hindu undivided family.’’ By the Indian Income-tax Amendment Act 
of 1924 (Act XI of 1924) the words ‘‘individual, Hindu undivided family, 
company, firm and other association of individuals’ were substituted for the 
former words. By the Income-tax Amendment Act of 1939 (Act VII of 1939) 
the section was again amended and it then said: 

“Where any Act of the Central Legislature enacts that income-tax shall be charged 
for any year at any rate or rates, tax at that rate or those rates shall be charged for 
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‘that year in accordance with, ‘and subject to the provisions of, this Act in respect of 
the total income of the previous year of every individual, Hindu undivided family, com- 
‘pany and local authority, and ‘of every firm and other- association of persons or the 
‘partners of the firm or members of the association individually.” f 

' By the same Amending Act (Act VII o rey) sub-s. @). of s. 9 -was also 
added: Eog 


Now, s. 3 imposes a tax ‘‘in respect of the total income. ..of every indivi- 
dual, Hindu- undivided family, company and local authority, and of every firm 
and other association of persons or the partners of the firm or members of the 
association individually’’. -In the absence of any definition as to what consti- 
tutes an association of persons, we must construe the words in their plain 
erdinary meaning and we must also bear in mind that the words occur in a 
section which imposes a tax on the total income of each one of the units of 
assessment mentioned therein including an association of persons. The mean- 
ing to be assigned to the words must take colour from the context-in which 
they occur. A number of decisions have been cited at the bar bearing on the 
question, and our attention has been drawn to the controversy as to whether 
the words ‘‘association of individuals’ which occurred previously in the sec- 
tion should be read ejusdem generis with the word immediately preceding, viz., 
firm or with all the other groups of persons mentioned in the section. Into 
that controversy it is unnecessary to enter in the present case. Nor do we: 
pause to consider the widely differing characteristics of the three other asso- 
ciations mentioned in the section viz. Hindu undivided family, a company and 
a firm, and whether in view of the amendments made in 1939 the words in 
question can be read ejusdem generis with Hindu: undivided family or company. 


It is enough for our purpose to refer to three decisions: B. N. Elias In re’, 
Commissioner of Income-tax, Bombay v. Laxmidas? and Dwarakanath Haris- 
chandra Pitale In re?. In B. N. Elias, Derbyshire C.J rightly pointed out that 
the word ‘‘associate’’ means, according to the Oxford dictionary, ‘‘to join in 
‘common purpose, or to, join in action’’. Therefore, an association of persons 
must be one in which two or more persons join in a common purpose or common 
action, and as the words occur in a section which imposes a tax on income, the 
association must be one the object of which is to produce income, profits or 
gains. This was the view éxpressed by Beaumont C.J. in Commissioner of 
Income-tax. Bombay v. Laxmidas at page 913 and also in Dwarakanath Harish- 
chandra Pitale, In re. In B. N. Elias In re., Costello J. put the test in more 
forceful language. He said (p. 417) :— 


“:..it may well be that the intention of the legislature was to hit combinations of 
individuals who were engaged together in some joint enterprise but did not in law con- 
stitute partnerships...When we find...that there is a combination of persons formed for 
the promotion of a joint enterprise...then I think no difficulty whatever arises in the 
way of saying that...these...persons did constitute an association...” 

We think that the aforesaid decisions correctly lay down the crucial test 
for determining what is an association of persons within the meaning of s. 3 
of the Income-tax Act, and they have been accepted and followed in a number 
of later decisions of different High Courts to all of which it is unnecessary to 
call attention. It is, however, necessary to add some words of caution- here. 
There is no formula of universal application as to what facts, how many of 
them and of what nature, are necessary to come to a conclusion that there is 
an association of persons within the meaning of s. 3; it must depend on the 
particular’ facts and circumstances of each case as to whether the conclusion 
ean be drawn or not. 

` Learned counsel for the appellant has suggested that having regard to ss. 3 
and 4 of the Indian Income-tax Act, the real test is the existence of a common 
source of income in which two or more persons are interested as owner oF 
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otherwise and it is immaterial’ whether their:shares are specific and: definite or 
whether there is any scheme of. management or not. - He has submitted that if 
the persons so interested come to an arrangement, express or tacit, by which 
they divide the income at a point of time. before-it emanates from the source, 
then: the association ceases; otherwise it continues to be an association. We 
‘havé ‘indicated above what: is ‘the ertcial test in determining an association of 
‘persons within the meaning .of.s. 3, and we. are of the view that the test sug- 
wested by learned .counsel for the appellant are neither conclusive nor determi- 
native of the question before us. 

Coming back to the facts found by the Tribunal, there i is no finding that the 
‘three widows have combined in a joint enterprise to produce income. The 
only finding is that.they have not exercised their right to separate enjoyment, 
and except for receiving the dividends and interests jointly, it has been found 
that they have done no act which has helped to produce income in respect of ' 
the shares and deposits. On these findings it cannot, be held that the three 
‚widows had the status of an association of persons within the meaning of s. 3 
of the Indian Income-tax Act. 

The High Court correctly answered E No. 3 in the negative. Accord- 
‘ingly, the appeals fail and are dismissed. with: costs. . There will be one set of 
hearing fee in the two appeals 

Appeals dismissed. 
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Present: Mr. Justice S. K. Das, Mr. Justice J. L. ‘Kapur and Mr. Justice M. Hidayatullah. . 


BHOORS VALLABHDAS & CO. w. COMMISSIONER OF INCOME-TAX/ 
- EXCESS PROFITS TAX, BOMBAY.* 


Indian Inimest Act (XI of 1922), Sec. 4(1) (b)(i)—Commission payable topmanaging 
agents—Where such commission accrues. : 


Under the Indian Income-tax Act, 1922, normally the commission payable by the 
managed company to the managing agents accrues at the place where the business 
is actually done, that is, where the services of the managing agents are performed. 

K.R.M.T.T. Thiagaraja Chetty v. Commr. of Inc. tax, Commesioner of Income- 
tax, Bombay v. Chunilal Mehta, Aurangabad Mills Limited, In re. Commissioner 
of Income-tazx, Bombay y. : Sarupchand Hukamchand, Commissioner of 
Income-tax, Bombay v. ‘Ahmedbhat Umarbhai & Co.; and Salt & Industries Agencies 
v. Comr. I.T.°-referred to. 


` Tre facts appear in the judgment. 


R. J. Kolah, Sohrab N. Vakil and S. N. Andley, for the appaiae 
= C. K. Daphtary, Solicitor General of India, with R. a Iyer and 
D. Gupta, for the respondent. 


g. K. Das J. This is an appeal with special leave from the judgment and 
orders dated March -31, 1952, and March 2, 1953, of the High Court of Bom- 
bay in an Income-tax reference No. 48 of 1951 made by the Income-tax Ap- 
pellate Tribunal, Bombay, under s. 66(1) of the Indian Income-tax Act, 1922, 
and s. 21 of the’ Excess Profits Tax Act, 1940. 
` We may shortly state the relevant facts first. The assessee Messrs. Shoorji 
Vallabhdas and Company, Bombay; appellant herein, ‘is a firm registered under 
the Indian Income-tax Act. It held the managing agency of three companies, 
namely—(1)’ the Malabar: Steamship Company, Ltd, (2) the New Dholera 


. *Decided, April 19, 1960. Civil Appeal No. 4 (1980) I. LR. 55 Bom. 231, s.c. 88 Bom. 
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‘Steamships, Ltd., and. (8) the New Dholera Shipping and Trading Company, 
Lid., for the periods material in this case. The appellant as also the aforesaid 
three managed companies were resident in the taxable territories within the 
‘meaning of the Indian Ineome-tax Act. The business of the Malabar Steam- 
ship Company, Ltd. and of the New Dholera Steamships, Ltd. was to carry cargo 
in cargo boats which touched ports in British India, Cochin State, Travancore 
State, and Saurashtra, as they were then known. The appellant became the 
managing agent of the Malabar Steamship Company, Ltd. with effect from 
April 1, 1943, and the firm consisted of Shoorji Vallabhdas and his two sons. 
Formerly, Shoorji Vallabhdas alone was the managing agent of the Malabar 
Steamship Company Ltd., and a managing agency agreement dated September 
16, 1938, was executed between the managing agent and the managed com- 
pany, and that agreement as varied by two subsequent deeds dated June 26, 
1942, and December 7, 1943, constituted the contract of managing agency 
between the appellant and the managed company. Under the managing agency 
contract the remuneration payable to the appellant after September 1, 1943, 
was expressed in the following terms: 

“That the remuneration of the Managing Agents as and from Ist September one 
thousand nine hundred and forty-three shall be ten per cent. (10%) on the freight charg- 
ed to the shippers instead of annas fourteen per ton.as mentioned in clause (1) of the 
said first supplemental agreement dated the 26th day of June, 1942.” 

The managing agency agreement dated June 8, 1946, between the appellant 
and the second managed company; New Dholera Steamships, Ltd. provided 
inter alia as follows :— 

“That the Managing Agents shall as and by way of remuneration for their services 
in relation to the shipping business of the Company receive a commission of ten per cent 
(10%) of,the gross freight charged to the shippers and/or passage money charged to the 
passengers. Such remuneration shall be payable to the Managing Agents at the place 
where the same is earned by the Company unless otherwise requested by the Managing 
Agents. The remuneration of the Managing Agents in relation to the business of the 
Company other than the shipping business shall be (10%) ten per cent. on the gross profits 
that may be earned in such business.” 

It may be stated here, however, that no question arose as to the remuneration 
of the managing agent in relation to business other than shipping business, 
because no business other than shipping business was carried on by the man- 
aged company during the relevant period. 

‘The third managed company viz. the New Dholera Shipping and Trading 
sompany, Ltd. confined its business during the relevant accounting period to 
stevedoring and trading only. The managing agency agreement also dated 
dune 8, 1946, with the third managed company provided inter alia for the 
payment of remuneration in the following term :— _ 

“That the Managing Agents shall as and by way of remuneration for their services 
receive a commission at the rate of 25 per cent. of the net profits of the company. Such 
remuneration shall be payable to the Managing Agents at the place where the same is 
earned by the Managing Agents unless otherwise requested by the Managing Agents.” 
The appellant was assessed to income-tax for three assessment years, namely, 
1945-1946, 1946-1947 and 1947-1948, the previous years being the financial years 
1944-1945, 1945-1946 and 1946-1947, respectively. The appellant was likewise 
assessed to excess profits tax under the Excess Profits Tax Act, 1940,.for the _ 
respective chargeable accounting periods which were also three in number, 
namely, April 1, 1943 to March 31, 1944, April 1, 1944 to March 31, 1945, and 
April 1, 1945 to March 31, 1946. "The Income-tax Officer and the Excess Pro- 
fits Tax Officer assessed the appellant to tax in respect of the whole of the 
managing agency commission received from the three managed companies on 
the footing that the entire managing agency commission accrued or arose in 
British India. The appellant went up in appeal to the Appellate Assistant 
Commissioner from the assessment orders on the ground inter alia that a part 
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-6f the managing agency ‘commission received from the three managed com- 
-panies accrued in'the Cochin and Travancore States and not in British India 
-and was, therefore, exempt from tax under the relevant provisions (as they 
-stood at the material time) of the Indian Income-tax Act, 1922, and the Excess 
Profits Tax Act, 1940. Thus, the dispute was about the place of accrual of 
the Income in question. As to the managed companies, the Income-tax autho- 
tities accepted the position that the profits of the three managed companies 
partly accrued in British India and partly in the Indian States; but they did 
not accept the claim of the appellant that part of its managing agency com- 
‘mission from the three managed companies accrued or arose in the Cochin and 
Travancore States. The Appellate Assistant Commissioner by different orders 
call dated May 4, 1950, dismissed all the appeals. The appellant went in appeal 
to the Income-tax Appellate Tribunal. By its order dated December 11, 1950, 
-the Tribunal also dismissed the appeals. 

- The appellant then made an application to the Tribunal to refer certain 
‘questions of law which arose out: of its order, to the High Court of Bombay. 
"The Tribunal. referred two such questions : 


“(1) Did a part of the managing agency commission earned by the assessee accrue 
-or arise in the Cochin State inasmuch as the managing agency commission is computed 
-on the basis of the freight earned by the managed company in the Cochin State or 
-otherwise? 
(2) Did the whole or part of the dividend income accrue or arise in the Cochin State?” 
' The expression Cochin State in the questions obviously referred to both Cochin 
-and Travancore States. On March 31, 1952, the reference came up for con- 
‘sideration before the High Court, and after “hearing counsel, the High Court 
reformulated the first question as follows: 
“Where the actual business of managing ‘agency was done which yielded tha com- 
-mission which is sought to be taxed?” 
‘The High Court directed the Tribunal to submit a supplemental statement of 
-the case on the first question: as reformulated. The second question was not 
pressed by learned counsel for the appellant and does not now survive. 
The Tribunal submitted a supplemental statement of the case on August 29, 
‘1952. The reference was finally heard on March 2, 1953, and the High Court 
-answered the question by saying that the actual business of the managing 
agency which yielded the commission was done at Bombay and not at Cochin. 
In arriving at the conclusion the High Court proceeded on the footing that 
“the finding of the Tribunal in effect was that barring freight and collecting it 
at Cochin, all other important and responsible work of managing the managed 
-companies was done from the head office at Bombay. 


- It has been argued on behalf of the appellant that the High Court errone- 
: ously reformulated the question, and that the real question of law is whether 
on the facts and circumstances of the case, any part of the managing agency 
commission accrued: outside British India so that the appellant would be en- 
-titled to an apportionment of the managing agency commission and to claim 
-exemption from tax in respect of the commission which accrued outside British 
India under s. 14(2)(c) of the Indian Income-tax Act, 1922 (as it then stood) 
-and the third proviso to s. 5 of the Excess Profits Tax Act, 1940. It has been 
further contended that in view of the findings of the Tribunal that (a) the 
„commission earned was a percentage of the freight and passage money receiv- 
ed by two of the managed. companies in. Cochin and Travancore States, (b) 
za part of the commission was payable there and (c) a part of the services was 
-also rendered by the appellant as managing agent in those States, the High 
Court was in error in coming to its conclusion that the whole of the managing 
agency commission accrued or arose in Bombay. While we agree with learned 
~counsel for the appellant that the real question in this case is whether any 
part of the managing agency commission accrued outside British India, we 
-do not agree with him that the- High Court was wrong in reformulating the 
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question. ‘Thé Tribunal. formulated the question as though the computation 
of the’ appellant’s remuneration on the basis of freight determined the- place 
of accrual: in this the Tribunal was in error, and the High Court rightly 
pointed out that the test to be applied was not-how the remuneration was to- 
be computed or quantified, but where the services were performed by the 
appellant, which yielded the profits sought to be- taxed. The High Court right- 
ly reformulated the question: on. that basis, and asked the Tribunal to submit 
a supplemental statement of the case on ‘the materials available and placed 
before it by the appellant bearing on the Guesnon as reformulated by the High 
Court. 

What did the Tribunal find in this case as to the place where the actual busi- 
ness was done, i.e..the services were performed by the appellant as managing: 
agent, which yielded the commission? After referring to the agreements re- 
lating to the computation of remuneration, the Tribunal said in its order dated’ 
December 11, 1950, that (a) from time to time one of the partners of the ap- 
pellant firm went to Cochin to attend to the business, (b) the managed com-- 
panies had an officer in Cochin, and (c) the payments said to have been madé 
to certain employees at Cochin were fictitious. In the supplementary state- 
ment, the Tribunal pointed out that it was not known whether the partner 
who went to Cochin went in his capacity as partner of the appellant firm or 
as a director of one of the managed companies; the appellant firm had rented’ 
a flat at Cochin.on Rs. 20 per month‘and maintained some employees at Cochin 
for securing freight; and the local office of the appellant firm at Cochin rent- 
ed at Rs 10 per month maintained only one book containing cash, journal and 
ledger. The Tribunal concluded its supplementary statement thus: 


“As for the staff maintained at Cochin, it was alleged that K. P. Joshi'and subse- 
quently G. H. Narechania were paid Rs. 18,000 each year. The so-called payment was- 
disallowed by the Appellate Tribunal. It observed that debit entries in regard to the 
salaries paid by the assessee firm were collusive and fictitious. As for the presence of 
the partners of the assessee firm at Cochin, it appears from the Appellate Assistant Com- 
missioner’s order that it was admitted before him that none of the partners of the firnr 
ever attended to the, company’s business at Cochin or Alleppy.... 

There is no clear evidence on the record as to what the assessee firm did as the- 
managing agents of the three managed companies; in .other words, how the assesses: 
firm was carrying on the managing agency business. The partners of the assessee firnr 
(not necessarily all) were on the board of directors of the managed companies. They 
held a large number of shares in the managed companies. The Malabar Steamship Co. 
Ltd. had an office of its own ‘to secure freight’. The Cochin office of the assessee firm, 
as far as one could make out, did practically nothing, except receive 10 per cent. of the 
gross freight at Cochin and retain the net income, therefrom.” 

Now, the question is—on the aforesaid findings of fact reached by the Tri- 
bunal, where did the commission payable to the managing agent accrue? It 
18 well to remember that: the problem in this ease is not so much when the 
commission accrued as where it accrued, though the question as to where and’ 
when may be interlinked. We think that normally, the commission payable 
to the managing agents of a company accrues at the place where the services’ 
are.performed by.the managing agents. It was so held by this Court in K. R. 
M. T. T. Thiagaraja Chetty v. Commr. of Inc.-taz.1 The ‘assessee in that case, 


Thiagaraja Chettiar, claimed that a portion of the commission credited’ to it 
in the company’s accounts accrued to it in the Indian States where the com- 


pany had opened branches for selling yarn and’as the commission was not 
remitted to British India, it was not assessable to tax. This Court observed 
(p.. 536) : — 


..The short answer to this argument is that the business of the company was car- 


Mea on in British India, that the commission earned by the firm on the profits made by 
‘the company in the States arose out of one indivisible agreement to charge the reduced 
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commission .of 5 -per.cent. on the profits of the company and that the managing agents 
had been doing the’ business of the agency in British India and not in the States. It is 
not suggested that the managing agents performed any functions in the States.” 
“The same.-question-of the.place of accrual arose in a somewhat different 
context in Commissioner of Income-taz, Bombay v. Chunilal Mehta? where 
@ person. resident in British India and carrying on business there controlled 
transactions abroad, and the question was if he was liable to pay tax upon 
profits derived by him from contracts made for the purchase and sale of com- 
modities in. various markets—Liverpool, London, New York etc. The assessee 
disputed his liability in respect of such profits on the ground that they were 
not profits ‘“‘aceruing or arising in British India”. It was held that the mere 
fact that the profits made depended on the exercise in British India of 
knowledge, skill and judgment on the part of the.assessee did not mean that 
the profits arose or accrued in British India, and there was no necessity arising 
out of the general conception of a business as.an organisation that the profits 
of the business must arise only at one place, namely, the place of central 
control of the business. Delivering the judgment of the Privy Council in that 
ease, Sir George Rankin observed (p. 921) :— 


: “The words ‘accruing or arising in British India’ may he taken, provisionally and 
in the first place, as an ordinary English phrase which derives no special meaning from 
the Act. The alternative ‘accruing or arising in’, and the antithesis between these words 
and the words ‘received in’ or ‘brought into’, afford no safe inference of any special 
meaning. ‘Profits...accruing or arising in British India’ are words which in their ordi- 
nary meaning seem to require a place to'be assigned as that at which the oe of 
trading operation comes, whether gradually or suddenly, into existence.. 
' Their Lordships are not laying down any rule of general apnea on to all sa 
pË foreign transactions,-or even with. respect to the sale of goods. To-do so would be 
nearly impossible-and wholly unwise.... They are not saying that the place of forma- 
tion of the ‘contract; prevails against everything else. In some circumstances it may be 
so, but other. matters—acts done under the contract, for example—cannot be ruled out 
.a priori. In the case before the Board, the contracts were neither framed nor carried 
out in British India; the High Court’s conclusion that the profits atcrued or arose out- 
side British India is well-founded.” 

A similar view was expressed in two earlier decisions: (1) Aurangabad Mills 
Limited, In re®, where a reference was made to Commissioner of Taxation v. 
Kirk, and it was pointed out that the circumstance that the affairs of the com- 
pany: were:directed from Bombay was not the determining test; but the test 
‘was where the processes which yielded the income were carried out and that 
was outside British India; (2) Commissioner of Income-tax Bombay Presidency 
v. Sarupchand Hukamchand4 where the assessees acted as the secretaries, 
treasures and agents of a mail company registered at Indore,’ outside British 
India, and under the terms of agreement, the assessee were entitled to charge 
and receive as’ ‘selling ‘agents commission on the gross.sale proceeds of all cloth 
produced by the mill and the company opened a shop in'‘Bombay for the sale 
of cloth produced by the mill which was managed by the assessees. ` The sale 
proceeds were sent to Indore and the assessees were paid the commission at 
Indore. - The question arose whether the commission was liable to be assessed to 
income-tax. in Bombay, and it was held that the income accrued in British 
‘India; -In Commissioner of Income-tax, Bombay v. Ahmedbhai Umarbhai & 
Co® this Court dealt with a case where a firm resident in British India carried 
on: the business of. manufacturing and selling groundnut oil; it owned some oil 
mills within British India and a mill in Raichur in the Hyderabad State where 
oil was manufactured. One of the questions for decision was whether the profits 
of that part of the business, -viz., the manufacture of oil at the mill in Raichur 
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accrued or arose in Raichur within the meaning of the third proviso to s. 5 of 
the Excess Profits Tax Act, 1940. A majority of Judges held that the profits. 
arose in Raichur, and in a composite business, the profits need not arise at one 
place only but may arise at more'than one place and an apportionment may be- 
necessary. This was not, however, a case of managing agency. = 


` 


We now come to the decision in Salt & Industries Agencies v. Comr. I.T.S 
a decision of the same learned Chief, Justice, in respect of which learned coun- 
sel for the appellant has made some very serious comments. The facts of 
that case were these: the assessees, a company incorporated in Bombay were 
the managing agents of another company incorporated in Bombay and having 
its salt works at Aden and at Kandla in the Kutch State. The assessee’s re- 
gistered office was in Bombay, where the board of directors met, the books of 
account were maintained and various types of work connected with the com- 
pany were done. Under the managing agency agreement the assessees were 
entitled to a commission at the rate of 124 per cent. per annum on the annual 
net profits of the company and in any event a minimum of Rs. 30,000 per 
annum. The agreement also provided that such portion of the commission as 
was attributable to the net profits of the company arising or accruing in the 
Indian State was to be paid to the managing agents in such State and that 
with regard to the minimum commission half of it was to be paid in the State. 
In pursuance of the assessees’ articles of association the board of directors 
passed a resolution delegating a particular director to guide the company’s 
‘operation in the State of Kutch and during the year of account that director 
supervised the salt works at Kandla. The question was whether the sum of 
Rs. 88,065 representing assessee’s commission attributable to the salt works 
at Kandla accrued or arose at Kandla or in British India. First, the learned. 
Chief Justice referred to the test to be applied in order to determine where 
the profits of the assessee company accrued or arose, and he said that the test 
was to find out where the actual business of the company was done which 
yielded the profits sought to be taxed. In that connexion he said :— 

“The work of the managing agents must be looked upon as a unit and not as divi- 
ded up into so many different categories, to each one of which a certain portion of the 
commission earned by the managing agents can be attributed or allocated.” 

He then went on, to consider when the right to managing agency commission 
arose in that case and came to the conclusion, which was decisive in his opi- 
nion, that it arose when all the accounts of the working of the company were 
submitted to the head office in Bombay and the profits were determined; there- 
fore, the sum of Rs. 88,065 accrued or arose to the assessees in Bombay and 
not in the Indian State both for purposes of income-tax and excess profits tax. 


Now, learned counsel for the appellant has no quarrel with the decision 
in so far as it laid down that (a) the test is to find out where the business is 
actually done, i.e. where the services are performed, and (b) the right to 
managing agency commission arose in that case when all the accounts of the 
working of the company were submitted to the head office in Bombay and the 
profits were determined. Learned counsel has contended that in the ease under 
our consideration the services were performed partly in British India and 
partly in Cochin and the right to managing agency commission arose as soon 
as the freight was paid at least in respect of two of the managed companies. 
He has submitted, however, that the learned Chief Justice was in error if 
he intended to lay down a rule of universal application that the work of the 
managing agents must always be looked upon as a unit and can never to be 
divided into categories. It is contended that the services of a managing agent 
can be performed at more than one place, and legally it is possible to apportion 
the commission and attribute a part of it to services rendered outside the tax- 
able territories. “3 ! 


6 (1949) 52 Bom. L. R, 84. 
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We consider it unnecessary in the present case to decide the question of per-. 
formance of services and resultant apportionment, if any, on a theoretical or 
hypothetical basis, because the case can be disposed of on the short ground 
that on the findings of the Tribunal, the remuneration of the managing agents 
accrued at Bombay. We had referred earlier to the findings reached by the 
Tribunal. These findings show that except for an attempt at make-believe, no 
services were really performed by the appellant at Cochin. No doubt, some 
freight was secured and paid for at Cochin. But the managed company also 
had an office at Cochin to secure freight. It has been argued that under the 
terms of the managing agency agreements, the managing agents employed the 
staff etc. and for two of the companies which carried on the cargo business, 
securing freight was the principal part of the managing agency business. The 
High Court, however, rightly pointed out: 


“In our opinion, it is not possible to read the managing agency agreement in that 
light. All that clause 2 of the agreement does is to lay down the standard by which 
the commission is to be computed and determined, and it lays down two different stand- 
ards, one with regard to the shipping business and the other with regard to the other 
businesses, but as far as the business of the managing agency is concerned their res- 
ponsibilities and their duties are integrated duties and responsibilities which are set 
out in the different clauses of the agreement. It is impossible to contend that they had 
not to supervise, control and manage the shipping business and, as we have already 
said the business of a shipping company is vastly more detailed and responsible than 
the mere task of finding people to go by ship or send their goods by ship and for that 
purpose paying freight. Freight is merely the resultant profit which accrues to a ship- 
ping company. In order that that profit should result the company has got to have ships, 
it has got to have sea-worthy ships, it has got to have sailors and officers, it has got 
to look to the repairs of the ships, the renovation of the ships and the replacements of 
the ships. All this is part of the shipping company’s business and all this business had 
to be attended to by the managing agents and the question is, where did they attend 
to this business. The finding on this question is clear. The finding in effect, is that 
barring booking freight, and collecting freight at Cochin, all other important and res- 
ponsible work of managing the managed companies was done from the head office at 
Bombay and not from Cochin.” 

On the findings reached, the position in law is quite clear. The decisions 
to which we have referred clearly establish that normally, the commission pay- 
able to the managing agents acerues at the place where the business is actually 
done, that is, where the services of the managing agents are performed. In 
this case the appellant practically performed all the services at Bombay, and, 
therefore, the commission which it earned though computed on the percentage 
of freight and/or passage money in respect of two of the managed companies, 
accrued or arose in British India. As to the third managed company whose 
business was stevedoring and trading and the remuneration was payable at 
25 per cent. of the net profits, there can be no doubt that the remuneration 
accrued at Bombay. Therefore, the High Court of Bombay correctly answered 
the question against the appellant. 

The appeal, accordingly, fails and is dismissed with costs. 

Appeal dismissed. 
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Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr, Justice M. Hidayatullah. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY 


V. 
' NANDLAL GANDALAL.* 


indian Income-tax Act (XI of 1922), Sec. 4A(b)—Coparceners in joint Hindu family resi- 
dent without taxable territories starting business with strangers within taxable terri- 
tories with joint family funds—Whether joint family resident within taxable territo- 
ries under s. 4A(b)—Meaning of expressions “control and management” and “affairs” 
in s. 4A(b). Í 


The expression “control and management” under s. 4A(b) of the Indjan Income- 
tax Act, 1922, signifies controlling and directive power, “the head and brain” and 
furthermore means de facto control and management and not merely the right or 
power to' control and manage. 

The word “affairs” in s. 4A(b) of the Act means affairs of a Hindu undivided family 
which are capable of being controlled and managed by the said Hindu undivided 
family as such. 

Where a coparcener enters into partnership with strangers, the Hindu undivided 
family exercises no controlling power of management over the partnership firm. In. 
that view of the matter the partnership firm cannot be an “affair” of the Hindu un- 

' divided family capable of being. controlled and managed by the Hindu undivided 
family as such. 

A Hindu undivided family carried on business without the taxable territories. Two 
of the members of the joint family started, with the family funds, a partnership firm 
“ within the taxable territories with other persons. On the question whether the Hindu 
undivided family could be said to be resident i in the taxable territories under s. 4A(b) 
of the Indian Income-tax Act, 1922:— 

Held; (by Das and Kapur JJ; Hidayatulla J., dissenting) that, on the facts of 
the case, both under Hindu law and partnership law the Hindu undivided family as 
such could exercise no control and management over the partnership firm, 

that this partnership business belonged to the partners of the firm -and it could 
not be said that the business was the “affair” of the Hindu undivided family, within 
the meaning of s. 4A(b) of the Act, and 

that, therefore, the Hindu undivided family could not be said to be resident in the 
taxable territories under s. 4A(b). 

V. Vr. N. M. Subbayya Chettiar v. Commr. of Inc.-tax,’ Kshetra Mohan-Sannyasi 
Charan v. Commr. oj EP.T! and Bhimji Naik v. Commissioner of Income-tazx, 
Bombay; referred to. 

Per Hidayatulla J. The dopen who became a could not say that they 
were not’ concerned with the Hindu undivided -family to which they belonged and 
an undivided asset of which they owned in common with others. Their investing 
moneys, becoming partners and, running the partnership, starting other partnerships 
were, from the view point of the coparcenery according to Hindu law, as much the 
affair of the rest of the family as their own. 

The Income~tax law anticipated that control and aroen of the affairs of Hindu 
undivided families might easily be in two or more places, one or more coparceners 
being within the taxable territories and the other or others, without. To prevent the 
escape of tax and to get at the income of such families having multiple places of 
control and management, it was provided that the whole of the control and manage- 
ment must be without the taxable territories to avoid the implication of residence. 
Otherwise, different coparceners can manage different businesses in the taxable terri- 
tories and the family cannot be regarded as resident if the karta lived outside, an 
anomaly which does not really arise. 


Tar facts appear at 57 Bombay Law Reporter 440. 


*Decided, April 21, 1960. Civil ARRES No. 2 (1958) 24 I. T. R. 488. 
788 of 1957. 3 (1944) 47 Bom. L. R. 187. 
1 (1951) 19 I. T. R. 168. 


1960.] COMMR, INC,-TAX V. NANDLAL (8,0.) 209 


C. K. Daphtary, Solicitor-General of India, with R. Ganapathy Iyer and D. 
Gupta, for the appellant. 

EÈ. J. Kolah, K. N.. Andley, J. B. Dadachanji, Rameshwar Nath and P. L. 
Vohra, for the respondents. . 


S. K. Das J. This is an appeal by special leave from the Judgment and 
orders of the High Court of Bombay dated February 16, 1955, in a reference 
under s. 66(J) of the Indian Income-tax Act, 1922, hereinafter called the 
Act. The reference was made in the following circumstances: 


The Hindu undivided family of one Gandalal carried on business in cloth 
- m Wadhwan in Kathiawar, which at the relevant time was outside British 
India. The family consisted of Gandalal and his four sons, (1) Girdharlal, 
(2) Hansraj, (3) Nandlal and (4) Ramniklal. In 1944 Nandlal came to Bom- 
bay and started a cloth business in partnership with other persons, the partner- 
ship being known as Amulakh Amichand & Co. Nandlal’s share in the part- 
nership was ten annas and that of his three partners, who belonged to the 
family’ of Amulakh Amichand, six annas. It- was stated that the family of 
Amulakh Amichand, which was a well known business family of Bombay, did 
not supply any capital to the partnership and Nandlal alone was the finance- 
ing partner. On April 13, 1944, Nandlal received a sum of Rs. 50,000 from 
the Hindu undivided family of which he was a member, and a further sum, 
of Rs. 50,000 on April 27, 1944. Two other sums agerepating Rs. 50,000 
were also received from the Hindu undivided family on June 8, 1944, and 
June 29, 1944. The case of the assessee was that a sum of Rs. 1,00,000 was 
given to each son by the father and the sums of money received on June 8, 
1944, and June 29, 1944, were a loan by the-Hindu undivided family to Nand- 
lal. Therefore, the case of the assessee was that Nandlal became the partner 
of the firm of Amulakh Amichand in his individual capacity. 


The case of the Department, however, was that the total sum of Rs. 1,50,000 
sent to Nandlal by the Hindu undivided family was utilised as capital in the 
cloth business of the partnership known as Amulakh Amichand & Co. Sub- 
sequently, Girdharlal, another brother of Nandlal, came to Bombay and joined 
the firm. Out of the share of ten annas of Nandlal, Girdharlal was given a 
share of five annas. The partnership firm of Amulakh Amichand & Co. then 
started a cloth business at Banaras, and the partners of the firm at Banaras 

were. the partners of the Bombay firm of Amulakh Amichand & Co. and an 
outsider from Banaras. A third brother of Nandlal also joined the Banaras 
firm, but he did not bring any capital. 


For the assessment year 1945-46 the Income-tax Officer held that the Hindu 
undivided family of Gandalal was resident in the taxable territories (namely, 
British India), and hence he included the sum of Rs. 1,50,000 in the income 
of the family under s. 4(7)(b) (at) of the Act as having been brought into 
or received in British India in the relevant year and made an assessment on 
that basis. The assessee appealed to the Appellate Assistant Commissioner, 
Bombay, but without success. Then, there was an appeal to the Income-tax 
Appellate Tribunal, Bombay. Two questions were raised before the Tribunal: 

“(1) Whether Nandlal represented the Hindu undivided family of Gandalal of 
Wadhwan now in Saurashtra, in the firm Amulakh Amichand & Co., Bombay, and later 
on in the firms Amulakh Amichand & Co., Bombay and Banaras. ; 

(2) Whether the Hindu undivided family of Gandalal was resident in the taxable 
territories in the relevant years of account.” 

The Tribunal held on the first question that Nandlal and later Girdharlal 
joined the Bombay firm and also the Banaras firm of Amulakh Amichand & 
Co. as representing the Hindu undivided family of Gandalal and the money 
for starting the Bombay business came from the Hindu undivided family. 
Accordingly, the Tribunal held that Nandlal was properly assessed in the sta- 
tus of a Hindu undivided family. On the second question the Tribunal held 
LR—14, 
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in favour of the assessee and came to the following conclusion: 

“The business at Bombay and later on the business at Banaras cannot in our opinion, 
be considered to be the affairs of the Hindu undivided family of Gandalal. These two 
businesses belonged to two separate entities, namely, the Bombay firm of Amulakh Ami- 
ehand & Co., and the Banaras firm of Amulakh Amichand & Co. True, the Hindu un- 
divided family would in due course of time receive a share of profit from these two 
firms, but all the same we do not think that it could be said that the firms of Bombay 
and Banaras constituted the affairs of the Hindu undivided family. The businesses in 
.Bombay and Banaras, according to the Partnership Act, belonged to Nandlal and others. 
We are, therefore, of opinion that for assessment years 1945-46...the Hindu undivided! 
family was not resident in the taxable territories.” 

The actual relief which the Tribunal gave to the assessee was expressed in the 
following words: 

“Kor the assessment year 1945-46, the assessee’s status would be Hindu undivided 
family but non-resident. In so far as the assessed income is concerned the sum of 
Rs, 1,50,000 which was included under section 4(I) (b)(ii) has to be deleted. The rest 
of the income accrued to the Hindu undivided family in the taxable territories.” 

At the instance of the Commissioner of Income-tax, Bombay, who is the 
appellant before us, the Tribunal stated a case and referred the following 
question of law to the High Court of Bombay for its decision under s. 66(J) 
of the Act. The question was in these terms: 

“Whether the Hindu undivided family of Gandalal represented by Nandalal in the 

firm of Amulakh Amichand & Co., of Bombay was resident in the taxable territories. 
m the year of account relevant for the assessment year 1945-46.” 
The answer to the question depended on the true scope and effect of s. 4A (bY 
of the Act. The High Court held that the expression ‘‘the affairs of the Hindu 
undivided family’’ in s. 44(b) did not have reference to the private or domes- 
tic affairs of the family, but referred to affairs concerned with income and 
taxation thereon. It said: 

“We might put the matter in this way that when a coparcener carries on business 
in partnership on behalf of the Hindu undivided family, the affair is of the coparcener 
and not of the family, but when the business is carried on by the family itself ‘then it 
is the affair of the family and not of the coparceners.. 

The result is that we must agree with the view taken by the Tribunal and we must 
answer the question submitted to us in the negative.” 

After the decision of the High Court the appellant obtained special leave 
and has come to us in pursuance of special leave granted by this Court. 


_ We -must make it clear.at the very outset that the first question raised 
before the Tribunal and decided by it against the assessee does not now fall 
for consideration. Whatever income Nandlal and Girdharlal received from 
the two businesses at Bombay and Banaras was income in their hands of the 
Hindu undivided family. With that income we are not now concerned. We 
are concerned with the second question, namely, whether the Hindu undivided 
family of Gandalal was resident in the taxable territories in the relevant year 
so as to make the sum of Rs. 1,50,000 taxable under s. 4(/7) (b) (iii) of the Act 
on the basis of such residenge. Clearly enough, if the Hindu undivided family 
of Gandalal was not resident in the taxable territories in the relevant year, 
the sum of Rs. 1,50,000 would not be taxable under s. 4(7) (b)(ii) of the Act. 
We must, therefore, keep in mind the narrow scope of the question before us,- 
which is whether the Hindu undivided family of Gandalal eould be said to 
be resident in the taxable territories (i.e. British India) in the relevant year 
under the provisions of s. 4A(b) of the Act, even though the family carried 
on its own cloth business wholly outside the taxable territories. 


It is necessary as well as convenient to read s. 4A(b) at this stage: ` 


“4A. For the purposes of this Act—... 
(b) a Hindu undivided family, firm or other association of persons is resident ix 


t 
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the taxable territories unless the control and ETEEN of its affairs is aimata wholly 
without the taxable territories.” 

In V. VE. N. M. Subbayya Chettidr v. Commr: of Inc.-tax) this Court held 
that the test for deciding the residence of a Hindu undivided family laid down 
in s. 4A(b) of the Act was based very largely on the rule which had been 
applied in England to cases of corporations, and though normally a Hindu 
undivided family would be taken to be resident in British India, such pre- 
sumption would not apply if the case could be brought under the second part 
of the provision. It was also observed therein that the word ‘‘affairs’’ 
must mean affairs which are relevant for the purpose of the Income-tax Act 
and which have some relation to income; it was stated that in order to bring 
the case under the exception, the Court has to ask whether the seat of the direc- 
tion and control of the affairs of the family is inside or outside British India, 
and the word ‘‘wholly’’ suggests that a Hindu undivided family may have 
more than one ‘‘residence’’ in the same way as a corporation may have. The 
position in Hindu law with regard to a coparecener, even when he is the 
karta, entering into partnership with others in carrying on a business is 
equally well settled. The partnership that is created is a contractual part- 
nership and will be governed by the provisions of the Indian Partnership Act, 
1932. The partnership is not between the family and the other partners; it is 
a ‘partnership between the copareener individually and his other. partners 
(See Kshetra Mohan-Sannyasit Charan v. Commr. of E. P. T.*). The copar- 
cener is undoubtedly accountable to the family for the income received, but 
the partnership is exclusively one between the contracting members, including 
the individual coparceners and the strangers to the family. On the death of 
the coparcener the surviving members of the family cannot claim to continue 
as partners with strangers nor can they institute a suit for dissolution of part- 
nership; nor can the stranger partners sue the surviving members as partners 
for the coparcener’s share of the loss. Therefore, so far as the partnership 
is concerned, both under Partnership law and under Hindu law, the control 
and management is in the hands of the individual coparcener who is the part- 
ner and not in the family. 


Now, it is undisputed that but for the partnership.business at Bombay or 
Banaras the Hindu undivided family of Gandalal was not resident in the tax- 
able territories in the relevant year. The point for decision, therefore, is does 
the existence of the said partnership establish the residence of the family ? 


This raises two questions before us: firstly, whether the firm of Amulakh 
Amichand & Co. is one of the affairs of the Hindu undivided family of Ganda- 
lal beeause that is the only affair which has relation to the income sought to 
be taxed and on which the appellant relies for determining the residence of 
the family; secondly, where the control and management of the said affair, 
looked at from the point of view of the Hindu undivided family, is situate. 
We think that in the context of the facts found in the case, these two questions 
are interlinked. The expression ‘‘control and management” under s. 4A(bd) 
signifies controlling and directive power, ‘‘the head and brain’’ as it is some- 
time called. Furthermore, it is settled, we think, that the expression ‘‘con- 
trol and management’’ means de facto control and management and not merely 
the right or power-to control and manage (See Bhimji Naik v. Commissioner 
of Income-tax, Bombay®). It is also quite clear, we think, that if a coparcener 
becomes a-partner (on behalf of the joint family) with strangers in a firm 
which carries on business in the taxable territories, that by itself will not de- 
termine the residence of the family unless the control and management of the 
firm is, at least in part, in the Hindu undivided family. On the facts of this 
case, the Hindu undivided family or for that matter, the karta of that family. 
that is Gandalal, could exercise no power of controlling management over the 


‘1 (1951) 19 LTR. les. . 8 (1944) 47 Bom. L. R. 187. 
2 (1953) 241. T. R. 488. a 
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partnership firm, either under Partnership law or under Hindu law. It seems 
to us that the word ‘‘affairs’’ in s. 4A(b) must mean affairs of a Hindu 
undivided family which are capable of being controlled and managed by the 
said Hindu undivided family as such. Where a coparcener enters mto part- 
nership with strangers, the Hindu undivided family exercises no controlling 
power of management over’ the partnership firm. In that view of: 
the matter the partnership firm cannot be an ‘‘affair’’ of the Hindu 
undivided family capable of being controlled and managed by the Hindu 
undivided family as such. It may be here observed that the decision in 
V. Vr. N. M. Subbayya Chettiar v. Commr. of Inc-tax proceeded on 
the ‘basis of onus only and as was specifically stated therein, it ‘was 
confined to the year of assessment to which the case related and it was left open 
to the appellant of that case to show in future years by proper evidence that the 
seat of control and management of the affairs of the family was wholly outside 
British India. In the case before us the Tribunal no doubt found on the first 
question raised before it that Nandlal and Girdharlal joined the Bombay and 
Banaras firms as coparceners of the Hindu undivided family and the money for 
starting the business came from the Hindu undivided family. That finding by 
` itself however does not determine the residence of the Hindu undivided family 
of Gandalal. Both under Hindu law and Partnership law the Hindu undivided 
family as such could exercise no control and management over the two businesses 
at Bombay and Banaras. These businesses belonged to the partners, and on the 
facts found in this case, it cannot be said that the businesses were the affairs of 
the Hindu undivided family of Gandalal within the meaning of s. 4A(b) of the 
Act. We agree with the High Court that the position would be different if the 
Hindu undivided family itself carried on the business as ifs own business. In 
that case the business would be an affair of the family, because the family would 
be in control and management of the business. At first sight it may appear 
paradoxical that the income from the two businesses at Bombay and Banaras in 
the hands of Nandlal and Girdharlal should be treated as income of the Hindu 
undivided family and at the same time it should be held that the two businesses 
were not the affairs of the Hindu undivided family within the meaning of s. 4A 
(b) of the Act. There is really no paradox because the place of accrual of income 
of such family and the place of its residence need not necessarily be the same 
under the Act. Residence under s. 4A(b) of a Hindu undivided family is deter- 
mined by the seat of control and management of its affairs, and in the matter of 
partnership business in British India the Hindu undivided family as such had 
no connexion whatsoever with its control and management. If the seat of 
control is divided, the family may have more than one place of residence; and 
unless it is wholly outside the taxable territories, the family will be taken to 
be resident in such territories for the purposes of the Act. But where as in 
this case in respect of the partnership business, the family as such has nothing 
to do with its control and management, we fail to see how the existence of such 
a, re a will determine ‘residence of the family within the meaning of 
8. . 

Therefore, we are of the opinion that the High Court correctly answered 
the question.. The appeal fails and is dismissed with costs. 


HIDAYATULLAH J. The Commissioner of Income-tax, Bombay City, has 
filed this appeal, after obtaining special leave from this Court, against the judg- 
ment and order of the High Court of Bombay, dated February 16, 1955, in a 
Reference under s. 66(/) of the Indian Income-tax Act. By the judgment under 
appeal, the High Court (in agreement with the decision of the Income-tax 
Appellate Tribunal, Bombay, given earlier) answered in the negative the 
following question: 

“Whether the Hindu undivided family of Gandalal represented by Nandlal in the 
firm of Amulakh Amichand & Co., of Bombay was resident in the taxable territories in 
the year of account relevant for the assessment year 1945-46,” 
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‘The facts briefly. stated are as follows: There was in Wadhwan State in 
Kathiawar a Hindu undivided family” consisting of Gandalal and his four sons, 
Girdharlal, Hansraj, Nandlal and Ramniklal.’ This family was doing business in 
cloth. In 1944.Nandlal went to Bombay and started on April 25, 1944, a cloth 
business in partnership with three etrangers, known as Amulakh Amichand & Co. 
Nandlal’s share was ten annas, and that of his three partners, six annas. All the 
capital of the new firm was supplied by Nandlal, and for this purpose he received 
two remittances of Rs. 50,000 each on April 13 ‘and 27 in the year 1944 and two 
other remittances aggregating to Rs. 50,000 on June 8 and 29 in the same year. 
Thus, a total sum’ of Rs. 1,50,000 was sent from Wadhwan to Bombay. Subse- 
quently, Girdharlal also went to Bombay and joined Amulakh Amichand & Co., 
and he was given five annas’ share out of Nandlal’s share of ten annas. In 1946 
Amulakh Amichand & Co. .started another firm at Banaras under the same 
name. The partners of the Banaras firm were the partners of the firm at Bom- 
bay, an outsider from Banaras and a third brother of Nandlal. He did not bring 
any capital, and presumably received a share along’ with his other two brothers. 

For the assessment year 194546 the Income-tax Officer treated the Hindu 
undivided family as resident in British India under s. 4A(b) of the Indian 
Income-tax Act, and assessed the family after adding the sum of Rs. 1,50,000 to 
the income from the firm of Amulakh Amichand & Co., Bombay. The appeal to’. 
the Appellate Assistant Commissioner failed.: On further appeal, the Appellate 
Tribunal, Bombay, held that Nandlal was still a coparcener and not a separated 
member, "because the partition which was set up by him was not meant to be 
acted upon. The Tribunal, however, held that the decision of the Income-tax 
Officer and the Appellate "Assistant Commissioner that the Hindu undivided 
family was resident in British India in the relevant account year was not sound. 
The Appellate Tribunal, therefore, ordered that the sum of Rs. 1,50,000 included 
under s. 4(/) (b) (iit) of the Income-tax Act could not be included ‘and must be 
deleted. According to the Tribunal, the business at Bombay and later the busi- 
ness at Banaras could not be considered to be ‘the affairs of the Hindu undivided 
family of Gandalal’, so as to bring the matter within s. 4A(b) of the Act. The 
Appellate Tribunal held that these two businesses belonged to ‘different entities’, 
namely, the Bombay and Banaras firms, and that these firms could not be said 
to be “‘the affairs of the Hindu undivided family” but the affairs of Nandlal 
and his brothers under the law of Partnership. At the instance of the appellant, 
the Tribunal referred the above question for the opinion of the High Court. 

The Bombay High Court: referred to the decision of this Court in V. Vr. 
N. M. Subbayya Chettiar v. Commissioner of Income-tax, Madras,’ and pointed 
out that by the expression ‘‘the affairs of the Hindu undivided family’’ was 
meant not the private or domestic affairs of the family but some affairs, which 
had some reference to the Income-tax Act. The word ‘‘affairs’’ must, it was 
held, be construed in relation to taxation. The learned Judges then referred to 
the. position of a coparcener entering into partnership with strangers, and 
observed that when a coparcener carried on such business in partnership on 
behalf of the Hindu family, ‘‘the affair’’ was of the coparcener and not of the 
family, but when the business was carried on by the family itself, then it was 
‘‘the affair’’ of the family and not of the coparcener or coparceners. They 
pointed out that in the cited case Fazl Ali J. seemed to have held that even 
though a partnership business might be an ‘activity’ of the Hindu family, it 
would not be ‘‘the affair’’ of the Hindu family in the sense in which the 
expression was used in the Indian Income-tax Act. They, however, held that 
it did not follow that every activity of a coparcener or of a Karta, even if the 
activity resulted in profit, became ‘‘the affair’? of the Hindu undivided 
family. ‘Thus, treating the business of Amulakh Amichand & Co., as ‘‘the 
affair’’ of the coparceners concerned and not of the Hindu undivided family, 
the High Court, in agreement with the opinion of the Appellate Tribunal, 


answered the question in the negative. 
1l [1950] 1 § C.R. 961. 
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Before dealing with the arguments addressed in the case and the interpreta- 
tion of the relevant provision, it will be useful to summarise the findings. It 
is found that the Hindu undivided family did not disrupt and partition the 
assets. Nandlal and Girdharlal continued to be coparceners, and the sum of 
Rs. 1,50,000 represented the funds of the Hindu undivided family. There is 
no finding that besides the entering into partnership by some of the copar- 
ceners with outsiders, there was, in the taxable territories, any other business. 
. There is also no finding by the Tribunal that no part of the control and 
management was exercised in British India, though the High Court did fnd 
this to be so. . 

We are concerned in this case with the application of s. 4A(b), which deals 
with ‘residence’ in the taxable territories, of Hindu undivided family, firm or 
other association of persons. Before the present amendment, the section read 
as follows: 

“44. For the purposes of this Act—... 

(b) a Hindu undivided family, firm or other association of persons is resident in 
British India unless the control and management of its affairs is situated wholly with- 
out British India.” 
`The words ‘‘British India’’ have now been replaced by the words ‘‘taxable 
territories’’; but the reasoning applicable to them is the same. The section was 
plain in so far as its intent and purpose was concerned. It made a Hindu un- 
divided family resident in British India, unless the control and management 
of its affairs was situated wholly without British India. Jf the control and 
management was wholly or partly situated in British India, then the family 
was treated,as a regident. The words ‘‘wholly without British India’’ showed 
that even if a part of the control and management, be it ever so small a part, 
was exercised in British India, the provision was satisfied. So far, there is no 
dispute, and it is further clear that the ‘‘affairs’’ of the Hindu undivided 
family refer to something connected with the law of Income-tax. The section 
does not refer to the domestic or private affairs of the Hindu undivided family. 
It refers to an activity resulting in the making of Income. Parties are agreed 
—and I think rightly—that this aspect of the law is clear and unambiguous. 
It is also settled after the decision of this Court in Subba Chettiar’s ease. 
Parties are, however, at variance, when one comes to the interpretation of the 
words ‘‘its affairs’’ in the section, and tries to find the situs of the control and 
management. In cases where the Hindu undivided family itself or through 
its Karta controls and manages business in the taxable territories, no difficulty 
arises; but where, as here, the Hindu undivided family is represented by one 
of its coparceners as a partner in a firm, one faces some difficulties. Two 
questions then arise, which are: 

(a) Is there any ‘‘affair’’ of the Hindu undivided family in the taxable 
territories in such circumstances; and 

(b) Is the fact that the coparcener controls and manages the partnership, 
wholly or partly, sufficient to enable one to say that the control and manage- 
ment of the family is located in the taxable territories? 

Now, it is settled law that a Hindu undivided family cannot be a partner 
under the law of Partnership. Such of the coparceners who join the partner- 
ship are regarded, quoad the other partners, as individuals in their own names 
and rights. Yet, the benefits that arise to them from the partnership belong 
to the family, and their rights are the asset of the family. We have recently 
held in Charandas Haridas v. Commr. Inc.-taz? that in such a situation 
the matter has to be looked at in the light of three separate and inde- 
pendent branches of law. They are the law of Partnership, the Hindu 
Jaw and the law relating to Income-tax. The implications of a coparcener 
joining as partner with strangers are different when one views the matter 
from the angle of the law of Partnership or from the angle of the Hindu law 


2 (1860) 62 Bom. L. R. 663. 
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or the law of Tneowietax.. “In so far as the law of Partnership is‘ concerned, 
‘the cóparceñary has no place in the partnership, and the coparcener-partner 
is everything. But, viewed from the angle of Hindu law, the position 
is entirely: different. In this connection, we have to bear in mind two princi- 
ples of the law relating to a coparcenary, which are well-settled. The first 
is contained in a well-known passage in the- judgment of Lord Westbury in 
Appovier v. Rama Subba Aiyan,® which reads: 

“According to the true notion of an undivided family in Hindoo law, no individual 
member of that family, whilst it remains undivided, can predicate of the joint and un- 
divided property, that he, that particular member, has a certain definite share... The 
proceeds of undivided property must be brought, according to the theory of an un- 
divided family, to the common chest or purse, and then dealt with according to the 
modes of enjoyment by the members of an undivided family.” 

The second is equally well-known, and is found stated in the judgment of 
Turner, L: J. in Katama Natchiar v. 8. R. Moottoo Vijaya Ranganadha B. G. 
Taver (Rajah of Shwagunga)+ in the following words (p. 611): 

“_..There is community of interest and unity of possession between all the mem- 
bers of the family, and upon the death of any one of them the others may well take by 
‘survivorship that in which they had during the deceased’s lifetime a common interest 
and a common. possession.” 


No, doubt, there are other principles also which qualify those quoted, as, 
for example, the right of a coparcener to claim a partition, or, where such 
usage obtains, to alienate his interest,- which give rise to the expression that 
the coparcener has a share. In point of ‘Hindu law, however, a copareener 
cannot claim any item of property or even a share of it as his own, and his 
dealings with the assets are, in so far as he is concerned, for the benefit of the 
family. The law of Income-tax makes the sole test for purpose of residence 
of a Hindu undivided family, the existence of an ‘affair’ and its control and 
management even partly in the taxable territories. For this purpose, one 
may look at the actual facts, and an inference from facts in the light of Hindu 
-law is equally open. 


It is thus plain that whilst in the eye of the law of Partnership the copar- 
eener who is a co-partner is everything, in the eye of Hindu law he is no more 
than a member of a body of owners. In attempting to find out if there is any 
‘affair’ of the Hindu undivided family, we can consider the matter from the 
point of view of Hindu law. If this is the true position of a coparcener in 
‘Hindu law, it is difficult to accept the view of the High Court and of the 
Tribunal that there was no ‘affair’ of the family in British India. The High 
Court, with respect, posed the wrong question when it asked itself, ‘was 
Amulakh Amichand & Co., an affair of the family?’ That question is self- 
evident, and the answer is ‘no’ from the point of view of the law of Partner- 
ship.’ The proper question to ask was, as I have framed it, viz., ‘‘was there 
an affair of the Hindu undivided family in British India?’’ To search and 
find this ‘affair’, it is not necessary to look for it within the partnership any 
more than to look for it in the affairs of a bank where the family keeps its 
money with which it does business. That this was not a mere ‘activity’ but 
an activity involving expenditure of family funds in British India and result- 
ing in the earning of money is admitted on all hands. The income received 
from the partnership belonged to the family, as is well-settled. See Mangal- 
chand Mohanlal, Iw re Murugappa Chetty & Sons v. Commr. of Inc.-tax® and 
Kaniram Hazarimull v. Commr. of Inc.-tax’ and the numerous eases cited 
there: The affair, if any; which we have to find, is not to be found within the 
‘four corners of. the. partnership but outside it. The partnership was only the 
result of the:business activity of the family and evidence of it. The affair we 

3 (1866) 11 M. I. A. a at p. 89. G (1952) 21 I. T. R. 311. 
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have to find must be regulated by Hindu law and not by the law of Partner- 
ship, because a partnership is regulated by the two laws considered the other 
way round. 

The section we have to interpret speaks of the affairs of the Hindu ‘undivid- 
ed family whatever shape it may take, and the enquiry is thus limited to what 
is the dictate of Hindu law. It is an error to think that one can ignore a 
palpable conclusion of that law, and go to find the answer from the law of 
Partnership. Nor do I think that the decision of this Court in Subba Chettiar’s 
ease laid down any contrary proposition. There, the karta who visited India 
for a short period dealt with some matters including the starting of certain 
businesses. The Hindu undivided family was all the time in Ceylon, and it 
was held that his actions could be described as ‘activities’. Indeed, the matter 
was not decided as to whether the ‘affair’, if there was one, was of the family 
or of the coparceners, and the case went against the assessee on the burden of 
proof which he had failed to discharge, to bring his case within the exception. 
If the karta had lived in India or some other coparcener or coparceners had 
stayed on permanently to manage the ‘affairs’, then the question would have 
been considered, perhaps, differently. 


In this case, we are not concerned with the ‘affairs’ of the firm of Amulakh 
Amichand & Co., but with the ‘affairs’ of the Hindu undivided family. The 
coparceners who became partners could not say that they were not concerned 
with the Hindu undivided family to which they belonged and an undivided asset 
of which they owned in common with others. Their investing moneys, becom- 
ing partners and running the partnership, starting other partnerships were, 
from the view point of the coparcenary according to Hindu law, as much the 
affair of the rest of the family as their own. In view of what I have said, the 
first of the two questions posed earlier must be answered in the affirmative, that 
is to say, that there was an ‘affair’ of the Hindu undivided family in the taxable 
territories (then British India) in the circumstances of this case. 


The question then is: where was the control and management of the Hindu 
undivided family located? If it was wholly located without the taxable terri- 
tories (then British India), then the family would be non-resident. The burden 
-was on the assessee to establish this, and we were not shown any evidence in 
this, behalf. The question can be decided here also on the burden of proof 
alone as was done in Subba Chettiar’s case. It need not, however, be decided 
on that narrow issue for reasons, which will presently appear. Section 4A 
deals with residence of an individual at one end and of a corporation like the 

company at the other. It also deals with the residence of three entities, viz., 

Hindu undivided family, firm and association of persons in the remaining part. 
The tests for these three categories are different. Special tests have been pro- 
vided for individuals, based on residence for a certain number of days. Two 
alternative tests have been provided for companies, the first being that the 
control and management of their affairs must be situated wholly within the 
taxable territories. Where the control is without, a company can still be taxed 
if its income within the taxable territories in the year of account (omitting, 
capital gains) is greater than its income without the taxable territories, with 
the same omission. The first provision is necessary, because a company can 
have more than one residence, its residence being where it ‘keeps house and 
does business’. 

The test is reversed for a Hindu undivided family, which is non-resident 
only if the whole of its control and management is situate without the taxable 
territories. The residence of the members of the coparcenary is not a rele- 
vant factor, but if control and management is exercised by them within the 
taxable territory, the family as a whole is treated as resident. In Subba Chet- — 
tiar’s case, this Court observed that ‘situated’ implies functioning somewhat 
permanently, though the management and control may be exercised in more 
than one place. To prove that management and control is within the taxable 
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ona. something more than a eastal ‘activity’ is needed. ‘The same tests 
also apply: to a firm and an association of persons. 


The words ` ‘control and management’ have been figuratively described as 
‘the head and brain’. In the ‘ease of‘ an individual, the test is not necessary, 
because his residence for a certain period is enough, it being clear that within 
the taxable territories he would necessarily bring his ‘head and brain’ with 
him. The ‘head and brain’ of a company is the Board of Directors, and if the 
Board of Directors exercises complete local control, then the company is also 
deemed to be resident. In the case of firms, association of persons and Hindu 
undivided family, the control and management can be exercised by one or 
more of the group. : So long as this control and management (even partly) is 
found, and it must be so when some coparceners reside in British India and 
manage the affair, the family must be treated as resident. 


The necessity for the test is thus obvious. The Income-tax law anticipated 
that control and management of the affairs of Hindu undivided families, 
(firms and association of persons) might easily be in two or more places, one 
or more corpareceners being within the taxable territories and the other or others, 
without. To prevent the escape of tax and to get the income of such families 
having multiple places of control and management, it was provided that the 
whole of the control and management must be without the taxable territories 
to avoid the implication of residence. Otherwise different coparceners can 
manage different businesses in the taxable territories and the family cannot 
be regarded as resident if the karta lived outside, an anomaly which does not 
really arise. In the present case, can one say that the control and manage- 
ment was wholly without the taxable territories(then, British India)? If one 
goes by the case set up by the assessee, one finds that the claim was that there 
was a partition in the family and that Nandlal came to Bombay as a separated 
member. This claim involves the admission that the affairs, such as they 
were, were not controlled from Wadhwan. Since, however, the case of parti- 
tion pleaded by the assessee was not accepted, it-might be held that the family 
at Wadhwan was, perhaps, also in control. But it is equally clear that a part 
of the control of the affairs.of the family was done in British India by those 
eoparceners, who became partners in the business and through whom and not 
directly from Wadhwan the partnership business at Bombay was run to the 
benefit of the family. Those partners who were also coparceners of the family 
arranged to start this- business at Bombay and stayed on and managed it; they 
started a fresh business at Banaras, admitted a stranger as partner at the new 
place and presumably supplied capital from the Bombay firm or from the 
family coffers. There is no claim at all that they supplied their own separate 
funds. All these actions were acts of control and’ management. They were 
not casual but permanent in character. Thus, the control and management of 
family affairs vis a vis the partnership was being done by them. The copar- 
eeners who Janus-like face two ways, cannot shelter behind the law of Partner- 
ship, and claim that, their action had no reference to the ‘affairs’ of the family, 
which was at their back. I am not equating the affairs of the partnership with 
the affairs of the family. But the entire business involved a family undertak- 
ing, and those affairs were being managed in British India. This control and 
management of the businesses ‘was, in fact, and for purposes of the law of 
Income-tax, control and management of the ‘affairs’ of the Hindu undivided 
family within British India, and the family must, therefore, be regarded as 
resident in the accounting year within British India. 


In my judgment, the decision of the Bombay High Court, with respect, was 
erroneous. The answer to the question ought to have been in the affirmative. | 
I would, therefore, dissolve the answer given by the Bombay High Court, and 
instead, ‘would answer the question in the affirmative. I would also order that 
the respondent bear his own ćosts and pay those of the appellant here and 
throughout. 
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ORDER 


In accordance with the majority judgniens of the Court, the appeal is dis- 
missed with costs. 
Appeal dismissed. 


Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr, Justice M. Hidayatullah. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I v. THE 
KHATAU MAKANJI SPINNING AND WEAVING CO., LTD.* 
Finance Act (XXIII of 1951), First Schedule, Part I, B, proviso cl. (ii)—Finance Act 

(XIV of 1953), Sec. 2—-Indian Income-tax Act (XI of 1922), Sec. 3—-Dividend declared 
by assessee company for relevant assessment year exceeding ceiling of dividend fixed 
by Legislature—Additional income-tax levied on excess dividend declared from un- 

distributed profits of earlier years under Finance Act—Whether such tax effective. 


The fiction contained in the explanation (i) to el. (it) of the proviso to para. B of 
Part I of the First Schedule to the Finance Act, 1951, provides only that the dividends 
shall be deemed to be out of the profits not of the previous year under assessment 
but of some other years. What the Act fails to do is to make them “total income” 
so as to take in the rate which is prescribed for the total income in the proviso. Un- 
less the Act stated that after the working out of the fiction the profits of the back 
year or years shall be deemed to be a part of the total income of the previous year 
under assessment, the purpose of the Act fails. Income-tax is a tax on income of 
the previous year, and it would not cover something which is not the income of the 
previous year, or made fictionally so. 


The facts appear at 58 Bombay Law Reporter 885. 


K. N. Rajagopal Sastri, with D. Gupta, for the appellant. 
N. A. Palkhivala, with S. N. Andley, J. B. Dadachanji and Rameshwar Nath, 
for the respondents. 


HDAYATULLAH-J. This is an appeal against the judgment and order of the 
High Court of Bombay dated August 8, 1956, in a reference under s. 66(J) of 
the Indian Income-tax Act by the Appellate Tribunal, Bombay. The Tribunal 
referred four questions for the decision of the High Court. The High Court 
did not answer the first question because it was not pressed, and answered the 
remaining in the negative, after modifying them. It has certified this case as 
fit for appeal to this Court, and hence this appeal. The Commissioner of In- 
come-tax, Bombay City, is the appellant, and the Khatau Makanji Spinning 
and Weaving Co., Ltd., Bombay (the assessee company) is the respondent. 

The assessee company has its year of account ending June 30 every year. 
At the close of the account year 1951, it carried forward profits amounting to 
Rs. 30,680. In that year, it appears it had earned a rebate by declaring divid- 
ends below the limit fixed by the Finance Act. For the account year 1952 its 
book profits were Rs. 28,67,235 less allowances for depreciation and tax. After 
these and other sundry adjustments, the balance available for distribution was 
Rs. 5,02,915. It may be pointed out that the Income-tax Officer on processing 
the income found the total income to be Rs. 5,26,681. For the account year 
1952, the assessee company declared dividends amounting to Rs. 4,78,950, and 
carried forward the balance of Rs. 23,965. 

We are concerned with the assessment year 1953-54, and the Finance Aet, 
1953, is applicable. The Finance Act applied the Finance Act, 1951, with some 
changes. The Finance Act, 1958, with the modifications will be referred to 
briefly, hereinafter, as the Finance Act. The Income-tax Officer found that the 
assessee company had declared excess dividends. amounting to Rs. 1,87,691. He 


“Decided, May 4, 1960. Civil Appeal No. 303 of 1958. 
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ealoninta additional ‘income-tax on it, at ‘5 annas in the rupee after deducting 
ncome-tax borne ‘by the profits of the, previous year at 4 annas per rupee, a 
-surcharge of 5 per cent. less rebate of one anna in the rupee as allowed by the 
.Finance Act. This additional tax amounted to Rs. 21,115-4-0. 

The ‘appeals of the assessee company under the Income -tax Act failed. The 
Tribunal held that the excess dividends were, deemed to be paid out. of un- 
-distributed profits of earlier year ending June 30, 1951, amounting to 
Rs. 6,60,720 on which a rebate of 1 anna in the rupee was given in the assess- 
ment year, 1952-53. The Tribunal observed that additional income-tax was 
also a tax on income, and that the Finance Act could say that the tax would he 
payable on the income of any year preceding the previous year. The Tribunal, 
‘however, referred four questions to the High Court, of which the first need 
not be quoted because it was abandoned before the High Court. The other 
-questions were: 

““(ii) If the answer to question No. i is in the negative whether the said provisions 
-go beyond the ambit and scope of the Indian Income-tax Act? 

(iii) Whether additional income-tax can be levied, assessed and recovered under the 
-provisions of the Indian Income-tax Act? 

(iv) Whether at any rate the additional income-tax has been legally charged under 
-the Indian Finance Act, 1953, read with the Indian Income-tax Act?” 
"The High Court compressed the three questions into one, and it reads: 

“Whether additional income-tax has been legally charged under clause (ii) of the 
proviso to paragraph B of Part I of the First Schedule to the Indian Finance Act, 1951, 
as applied to the assessment year 1953-54 by the Indian Finance Act, 1953, read with 
‘Section 3 of the Indian’ Income-tax Act?” 
‘This question was answered by the High Court in the negative. 

In the opinion of the High Court, s. 3 of the Indian Income-tax Act lays down 
‘the liability to tax, and it puts the tax on the total income of the previous 
year. The method of computing this total income is also to be found in the 
‘Finance Act. The Finance Act merely provides the rate applicable to the 
rmecome so found. According to the High Court, the Finance Act in providing 
‘that additional income-tax should be paid upon the accumulated profits of the 
previous years goes beyond the purpose for which the Central Act is passed 
every year, and cannot stand by itself without the support of s. 3 of the Indian 
‘Income-tax Act. The High Court held that the Finance Act had ‘misfired’, 
‘because it did not resort to legislation which would have conformed to the 
object for which the Finance Act was passed every year. The learned Chief 
Justice, who delivered the judgment of the High Court, stated that there were 
‘several methods open to the Legislature to achieve that purpose but that it had 
not resorted to any of them. This is what the learned Chief Justice observed 
‘(p. 889): i 

“ ..The Legislature could have achieved this object by one of three methods. It 
«could have treated the excess dividend declared by the company as a notional income 
and made it a part of the total income of the previous year. It could have provided 
‘for rectification of the assessment of the year in which these profits were charged at a 
‘lesser rate, and we now find that Parliament has actually provided for this in the 
‘Finance Act, 1956. Or, finally, it could have provided for a penalty imposed upon a 
‘company which transgressed the direction of Parliament that it should not pay dividend 
beyond a particular ceiling...The ambit of s. 3 is-clear and the ambit is that the tax to 
‘be levied must be a tax on income and the power of Parliament is equally clear and that 
“is to fix the rate at which income-tax is .to be-charged upon the total income of the 
previous year of the assessee. In our opinion, the provision of the Finance Act travels 
“beyond the ambit of s. 3, and if Parliament has done so, then no effective charge can be 
-made on the total income of the previous year of the assessee under the provisions of 
the Finance Act which deals with additional tax on excess dividend.” 

. It may be pointed out that before the High Court it was conceded that in 
order that the provisions of the Finance Act might be effective, the Finance 
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: Act had to come within -the scope of s. 3 of the Income-tax Act. The point that 
was argued here was that it was not necessary to look only to s. 3 of the Indian 
'Income-tax Act but also to the provisions of the Finance Act, through which 
Parliament could impose a new tax, if it so pleased. Other arguments involved 
modifications of language suitable to sustain the tax independently of s. 3 of 
-the Indian Income-tax Act, a procedure which we do not think is open, for 
reasons which we have given in Civil Appeal No. 427 of 1957, decided today. 
These modifications, which were suggested, involve a re-casting of the entire 
relevant Paragraph of the Finance Act to make it independent of s. 3 of the 
Indian Income-tax Act, a course which is only open to a Legislature and not 
to a Gourt. We need not give all the modifications suggested, because, in our 
‘opinion, the words of the Finance Act must be given their due meaning, and 
must be construed as they stand. 


The learned Chief Justice, with T very rightly pointed out that the 
Income-tax Act puts the tax on income or something which it deems to be in- 
come. In other words, the tax deals with income and income only. It further 
‘provides that this tax shall be collected at a particular rate on the total income 
for which provisions shall be made in an yearly Central Act. The Finance Act 
also follows the same scheme, and lays down the rate at which the tax is to be 
collected. In the Finance Act, the tax is laid on the total income, but two 
provisos modify the rate under certain circumstances. We may at this stage 
read the relevant provision (Part I, First Schedule) : 


“B, In the case of every company— Rate Surcharge 
On the whole of total income Four annas in One-twentieth of the rate 
the rupee specified in the preceding 

column: 


Provided that in the case of a company which, in respect of its profits liable to tax 
under the Income-tax Act for the year ending on the 31st day of March, 1953, has made 
the prescribed arrangements for the declaration and payment within the territory of 
India excluding the State of Jammu and Kashmir, of the dividends payable out of such 
‘profits, and has deducted super-tax from the dividends in accordance with the prois 
sions of sub-section (3-D) or (3-E) of section 18 of the Act— 

(i) where the total income, as reduced by seven annas in the rupee and by the 
amount, if any, exempt from income-tax, exceeds the amount of any dividends (includ- 
ing dividends payable at a fixed rate) declared in respect of the whole or part of the 
previous year for the assessment for the year ending on the 3lst day of March, 1953, and 
no order has been made under sub-section (1) of section 23A. of the Income-tax. Act, a 
rebate shall be allowed at the rate of one anna per rupee on the amount of such excess; 

(ti) where the amount of dividends referred to in clause (i) above exceeds the total 
income as reduced by seven annas in the rupee and by the amount, if any, exempt from 
income-tax, there shall be chargeable on the total income an additional income-tax 
equal to the sum, if any, by which the aggregate amount of income-tax actually borne 
by such excess (hereinafter referred to‘as ‘excess dividend’) falls short of the amount 
calculated at the rate of five annas per rupee on the excess dividend.... 

For the purpose of clause (ii) of the above proviso, the aggregate amount of income- 
tax actually borne by the excess dividend shall be determined as follows:— 

(i) the excess dividend shall be deemed to be out of the whole or sick portion of 
the undistributed profits of one or more years immediately preceding the previous year 
as would be just sufficient to cover the amount of the excess dividend and as have not 
likewise been taken into account to cover an excess dividend of a preceding year; 

(ii) such portion of the excess dividend as is deemed to be out of the undistributed’ 
profits of each of the said years shall be deemed to have borne tax,— 

- (a) if an order has been made under sub-section (1): of section 23A of the Income- 
tax Act, in respect of the undistributed profits of that year, at the rate of five annas im 
the rupee, and 

(b) in respect of any other year, at the rate applicable to the total income of the 


/ 
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company for that year reduced by the rate at which rebate, if any, was allowed on the 
undistributed profits. 

By the first proviso, a rebate ‘of ‘one anna per rupee is given to a , company 
which pays dividends less than-9 annas in the rupee out of its profits. By the 
‘second proviso, the rebate disappears, and an additional imcome-tax has to be 
paid on dividends in excess of that‘limit, paid in the year. The explanation 
says that ‘‘the excess dividend shall be deemed to be out of the whole or such 
portion of the undistributed profits of one or more years immediately preceding 
the previous year as would be just sufficient- to cover the amount of the excess 
dividend and as have not likewise been taken into account to cover an excess 
dividend of à preceding year’’. This fiction, as we have already pointed out, 
provides only that the dividends shall be.deemed to be out of the profits not of 
the previous year under assessment but of some other years. What the Finance 
Act fails to do is to make them ‘“‘total income’’, so as to take in the rate which 
is prescribed for the total income in the proviso. Unless the Finance Act 
stated that after the working out of the fiction the profits of the back year or 
years shall be deemed to be a part of the total income of the previous year under 
assessment, the purpose of the Act clearly fails. Income-tax is a tax on income 
of the previous year, and it would not cover something which is not the income 
of the previous year, or made fictionally so. The Finance Act could have gone 
further, as pointed out by the learned Chief Justice in the extract quoted, and 
made the profits a part of the total income of the previous year under assess- 
ment, but it did not do so. The Finance Act could have also resorted to some 
other fiction, which might conceivably have met the case; but it has failed to 
do so. Even if one considers the dividends as having come out of the profits of 
preceding years, they do not become the income of the relevant previous year, 
and unless the Finance Act expressly laid down that it should be taxed as part 
of the total income, the purpose is not achieved. Indeed, the Finance Act con- 
tinues to say that the tax shall be on the total income, as defined in the Indian 
Income-tax Act and as determined under that Act. It is impossible to say that 
the additional income-tax was properly laid upon the total income, because 
what was actually taxed was never a part of the total income of the previous 
year. 

For these reasons, we are of opinion that the High Court was right in 
answering the question which it had framed, in the negative. 


In the result, the appeal fails, and. is dismissed with costs. 
Appeal dismissed. 
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Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice J. L. Kapur, Mr. Justice 
P. B. Gajendragadkar, Mr. Justice K. Subba Rao and Mr. Justice K. N. Wanchoo. 


. K. M. NANAVATI v. THE STATE OF BOMBAY.* 

Constitution of India, Arts. 161, 142, 145, 72—Supreme Court Rules, 1950; O. XXI, r. 5— 
Criminal Procedure Code (Act V of 1898), Secs. 401, 402, 426—Government of India 
Act, 1935, [25 & 26 Geo, V, Ch. 42], Secs. 209(3), 295(2)—Order of suspension of 
sentence of High Court passed by Governor under art. 161—Accused filing petition for 
special leave to appeal to Supreme Court—Applicability of O. XXI, r. 5, of Supreme 
Court Rules—Scope of power conferred upon Governor by art, 161—Whether there is 
conflict between arts, 161 and 142, 

Article 161 of the Constitution of India does not deal with the suspension, of sentence 
during the time that art. 142 of the Constitution is in operation and the matter is 
sub judice in the Supreme Court. Therefore, where an order of suspension of a 

_ sentence of imprisonment, imposed on the accused by the High Court, was passed by 
the Governor of a State under art. 161 of the Constitution of India and the accused 
thereafter filed a petition for special leave to appeal to the Supreme Court, Held, that 
the order passed by the Governor could not operate when the Supreme, Court had 


*Decided, September 5, 1960. Criminal Miscellaneous Petition No, 320 of 1960. 
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been moved for granting special leave to appeal from the judgment and order of the: 
High Court. 

Section 426 of the Criminal Procedure Code, 1898, deals with a special case res- 
tricted to the period while the appeal is pending before an appellate Court while 
s. 401 of the Code deals with the remainder of the period after conviction. The words 
“at any time” in s. 401 emphasise that the power under that section can be exercised 
without limit of time, but they do not necessarily lead to the inference that this power 
can also be exercised while the Court is seized of the same matter under s. 426. 

The Queen v. Bisheshur Pershad' and Balmukand v. The King Emperor,’ referred to, 

Per Kapur J. The power of the executive and of the judiciary to exercise the 
power under arts, 161 and 142 of the Constitution of India or under ss. 401 and 426 of 
the Criminal Procedure Code, 1898, are different in nature and are exercised on 
different considerations and even may have different effect. 

There are seven reasons for denying tha argument of conflict between arts, 142 and 
161: (1) the two articles operate in two distinct fields where different considerations. 
for taking action apply and that is how the two articles are reconcilable and should 
be reconciled. This interpretation accords with the rule of statutory co-existence, 
(2) the words of art. 161 are clear and unambiguous. It is an unsound construction 
to put a fetter on the plenitude of the powers given in that article by reading an 
earlier article which deals with the powers of a different department of Government 
and uses language “which speaks with less perspicuity”, (3) it is a relevant conside- 
Tation in the matter of interpretation that the' two articles are in two different parts. 
Articles 142(1) and 161 deal with different subjects showing operation in separate 
fields and were not intended to overlap so as to be restrictive of each other, (4) 
the language of art. 161 is general i.e. the power extends equally to all class of pardons 
known to the law whatever the nomenclature used; and therefore if power to pardon 
is absolute and exercisable at any tima on principles which are quite different from 
the principles on which judicial power is exercised then restrictions on the exercise 
of the lesser power of suspension for a period during which the appeal is pending 
in this Court would be an unjustifiable limitation on the power of the executive. 
It could not have been the intention of the framers that the amplitudo of executive 
power ‘should be restricted as to become suspended for the period of pendency 
of an appeal in the Supreme Court, (5) if this interpretation is adopted it would 
I lead to this rather incongruous result that if the appeal is pending in a Court of 

Session or the High Court the power of the executive will be abundant, overriding 
and operative during the pendency of appeals but will be restrictive when appeal 

_ is brought in the Supreme Court, (6) art. 161 is a later provision and when it was 
adopted the Constitution makers had already adopted art. 72 and arts. 142(1) and 
145. It does not seem reasonable that by juxtaposing the articles it was the intention 
of the framers to constrict the power of the executive, (7) the power given to the 
Court under art. 142(1) is a general power exercisable for doing complete justice in 
any case or matter. If arts. 161 and 142(1) deal with the same subject matter then 
art. 161 must prevail over art. 142(1) which is in accord with the constitutional 
position. 


S. N. Andley, J. B. Dadachanji, Rameshwar Nath and P. L. Vora, for the 
petitioner. 

H. N. Sanyal, Additional Solicitor-General of India and 8. M. Sikri, Advocate- 
General for the. State of Punjab, with 7. M. Sen, for the Attorney-General 
for India. 

H. M. Seervai, Advocate-General for the State of Bombay (now Mahara- 
shtra), with Atul Setalwad and R. H. Dhebar, for the respondent. 

C. B. Aggarwala, amicus curiae. 


SINHA C.J. [P.B. Gaiendragadkar, K. Subba Rao and K.N. Wanchoo J J., 
concurring; J. L. Kapur J., dissenting]. This matter has been placed before the 


1 (1870) 2 N.W.P. High Court Report 2 (1915) L.R. 42 E.A. 133, s.o- 17 Bom. 
441, L.R. 487. 
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Constitution Bench in.rather extraordinary circumstances, as will presently ap- 
pear. It involves the question as to what is the content of the power conferred on 
the Governor of .a State under art. 161 of the Constitution; and whether the 
order of the Governor of Bombay. dated March 11, 1960, impinges on, the judi- 
eial powers of this Court, with particular reference to its powers under art. 
142 of the Constitution. 


For the determination of the constitutional issue raised in this case, it is 
not necessary to go into the merits of the case against the petitioner. It is only 
necessary to state the following facts in order to appreciate the factual back- 
ground’ of the order of the Governor of Bombay aforesaid impugned in this 
ease. The petitioner was Second in Command of I.N.S. Mysore, which came 
to Bombay in the beginning of March 1959. On April 27, 1959, the petitioner was 
arrested in connection with a charge of murder under s. 302 of the Indian Penal 
Code. He was produced before the Additional Chief Presidency Magistrate, 
Greater Bombay, in connection with that charge on April 28, 1959. The Magi- 
strate, remanded him to police custody on that day. On the following day 
(April 29, 1959) the Magistrate received a letter from the Flag Officer, Bom- 
bay, to the effect that he was ready and willing to take the accused in naval 
custody as defined in s. 3(12) of the Navy Act, 1957, in which custody he 
would continue to be detained under the orders of the Naval Provost Marshal 
in exercise of his authority under s. 89 (2) and (3) of the Navy Act. There- 
upon the Magistrate made the order directing that the accused should be de- 
tained in the Naval Jail and Detention Quarters in Bombay. The Magistrate 
has observed in his order that he had been moved under the instructions 
of the Government of India. The petitioner continued to remain in naval 
eustody all along. In due course, he was placed on a trial before the 
Sessions Judge, Greater Bombay. The trial was by a jury. The jury returned 
a verdict of ‘not guilty’ by a majority of eight to one. The learned Sessions 
Judge made a reference to the High Court under s. 307 of the Criminal Pro- 
eedure Code, disagreeing with the verdict of the jury. The reference, being 
Cr. Ref. No. 159 of 1959, was heard by a Division Bench of the Bombay High ’ 
Court. The High Court accepted the reference and convicted the petitioner 
under s. 302 of the Indian Penal Code and sentenced him to imprisonment for 
life, by its judgment and order dated March 11, 1960. On the same day, the 
Governor of Bombay passed the following order :— 

“In exercise of the’ powers conferred on me by Article 161 of the Constitution of 
India, T, Shri Prakasa, Governor of Bombay, am pleased hereby to suspend the sentence 
passed: by the High Court of Bombay on Commander K. M. Nanavati in Sessions Case 
No. 22 of IVth Sessions of 1959 until the appeal intended to be filed by him in the 
Supreme Court against his conviction and sentence is disposed of and subject meanwhile 
to the conditions that he shall be detained in the Naval Jail Custody in I. N. S. Kunjali”. 

In pursuance of the judgment of the High Court, a writ issued to the Ses- 
sions Judge, Greater Bombay, communicating the order of the High Court 
convicting and sentencing the petitioner as aforesaid. The Sessions Judge 
issued a warrant for the arrest of the accused and sent it to the police officer 
in charge of the City Sessions Court for Greater Bombay for execution. The 
warrant was returned unserved with the report that the warrant could not 
be served in view of the order set out above passed by the Governor of Bom- 
bay suspending the sentence upon the petitioner. The Sessions Judge then 
returned the writ together with the unexecuted warrant to the High Court. 


` In the meantime an application for leave to appeal to the Supreme Court 
was made soon after the judgment was pronounced by the High Court and the 
matter was fixed for hearing on March 14, 1960: On that-day the matter of the 
unexecuted warrant was placed before the Division Bench which directed that; 
in view of the unusual and unprecedented situation arising out of the order 
of the Governor the matter should be referred to a larger Bench. Notice was 
accordingly issued to the State of Bombay and to the accused person. A 
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Special Bench of five Judges of that Court heard the matter.* The Special 
Bench permitted two advocates, Mr. Kotwal and Mr. Paranjpe, to appear on 
behalf of the Western India Advocates’ Association. Similarly, Mr. Peerbhoy 
was also permitted to appear along with Mr. Latifi on behalf of the Bombay 
Bar Association. They were heard as amicus curiae in view of the fact that 
the Advocate General ifor the State of Bombay and the counsel for the accused 
were both sailing in the same boat, that is to say; both of them were appearing 
to support the order made by the Governor. In view of the great importance 
of the issues involved, the Court allowed those advocates to represent the other 
. view point. The Advocate General of Bombay as also counsel for the accused 
made objections to the Court hearing the advocates aforesaid on the ground 
that they had no locus standi. The Advocate General of Bombay also raised 
a preliminary objection to the hearing of the matter by the Special Bench on 
the ground that it had no jurisdiction to examine the validity of the action 
taken by the Governor, because there was no judicial proceeding then pending. 
The criminal reference aforesaid, to which the State and the accused were 
parties, had already been disposed of and none of those parties had raised any 
grievance or objection to the order of the Governor impugned before the Court. 
The Court overruled that objection in view of the fact that the writ issued 
by the Court had been returned unexecuted on grounds which could be exa- 
mined by the Court as to the validity of the reasons for the return of the 
warrant unexecuted. The High Court then examined the validity of the action 
taken by the Governor and came to the conclusion that it had the power to 
examine the extent of the Governor’s power under art. 161 of the Constitution 
and whether it had been validly exercised in the instant case. After an ela- 
borate examination of the questions raised before it, the Special Bench came 
to the conclusion that the order passed by the Governor was not invalid. It 
also held that the condition of the suspension of the order that the petitioner 
be detained in naval custody was also not unconstitutional, even though the 
accused could not have been detained in Naval Jail under the provisions of 
.the Navy Act, after he had been convicted by the High Court. The Court 
also held negativing the contention raised on behalf of the advocates appearing 
as amicus curiae, that the order of the Governor did not affect the power of 
the Supreme Court with particular reference to r. 5 of O. XXI of the Rules 
of the Supreme Court, which will be set out in full hereinafter. The reason 
for this conclusion, in the words of the High Court, is:— l 
“As the sentence passed upon the accused has been suspended, it is not necessary for 
the accused to surrender to his sentence. Order XXI, r. 5 of the Supreme Court Rules 
will not, therefore, apply in this case.” $ eo i 
The High Court also overruled the plea of mala fides. In the result, the High 
Court held that as the order made by the Governor had not been shown to he 


unconstitutional or contrary to law, the warrant should not be reissued until - 


the appeal to be filed in the Supreme Court had been disposed of, unless the 
order made by the Governor stands cancelled or withdrawn before that event. 
The petitioner filed his petition for special leave in this Court on April 20, 
1960, and also made an application on April 21, 1960, under O. XLV, rr. 2 
and 5 of the Supreme Court Rules, for exemption from compliance with O. 
XXI, r. 5, of those Rules. It was stated in the petition that, soon after his 
arrest, the petitioner throughout the trial before the Sessions Court and the 
hearing of the reference in the High Court, had been in naval custody and 
continued to be in that custody, that he had been throughout of good behaviour 
and was ready and willing to obey any order of this Court, but that the peti- 
tioner ‘‘not being a free man it was not possible for him to comply with the 
- requirements of r. 5 of O. XXI of the Supreme Court Rules....’’. He. there- 
fore, prayed that he may be exempted from compliance with the aforesaid 
rule and that his petition for special leave to appeal be posted for hearing 


` * See 62 Bom. L.R. 383. 
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-without his pirrende ny to his sentence. - On April 25, 1960, the special eave 
‘petition along with the application for exemption aforesaid was placed ‘before 
-a Division Bench which passed the following order :— ay 

a. “This is a petition for special leave against the order passed by the ‘Bombay High 
Court’ on reference, convicting the petitioner’ under s. 302 of the Indian Penal Code and 
sentencing him to imprisonment for life. Along with his petition for special leave-an 
‘application has been filed by the petitioner praying that`he may be exempted from 
surrendering under O, XXI, r. 5 of the Rules of this Court. His contention in this appli- 
‘cation is that he is ready and willing to obey any order that this Court may pass but 
that as a result of the order passed by the Governor of Bombay under Art. 161 of the 
‘Constitution he is not a free man to do so and that is put forward by him as an import- 
ant ground in support of his plea that he may be exempted from complying with the 
relevant rule of this Court. This plea immediately raises an important constitutional 
‘question about the- scope and extent of the powers conferred on the Governor under 
Art. 161 of the, Constitution and that is a constitutional matter which has to be heard 
by a Constitution Bench of this Court. We would accordingly direct that notice of this 
application should be served on the Attorney General and the State of Bombay and the 
papers in this application should be placed before thd learned Chief Justice to enable 
him to direct in due course, in consultation with the parties concerned, when this appli- 
eation should be placed for hearing before the Constitution Bench.” 

After the aforesaid order of this Court, it appedrs that on July 6, the peti- 

tioner swore an affidavit in Bombay to the effect that his application aforesaid 
for exemption from compliance with the requirements of r. 5 of O. XXI of the 
Rules had been made under a misapprehension of the legal position and that 
the true position had been indicated in the judgment of the Special Bench of 
the Bombay High Court to the effect that r. 5 of O. XXI of the Rules would 
not apply to his ease in view of the Governor’s order aforesaid and that, there- 
fore, his special leave petition be directed to be listed for admission. It is 
apparent that this change in the petitioner’s position as regards the necessity 
for surrender is clearly an afterthought. Certainly, it came after the Division 
Bench had directed the constitutional matter to be heard as a preliminary 
question. 
. That is how the matter Has come “before us. Before we heard the learned 
Advocate General of Bombay, and the learned Additional Solicitor General on 
behalf of the. Union of India, we enquired of Shri J. B. Dadachanji, advocate 
for tle petitioner, whether the petitioner was prepared to get himself released 
from the -Governor’s order in order to present himself in this Court so that 
the hearing of his special leave petition might proceed in the ordinary course, 
but he was not in a position to make a categorical answer and preferred bo 
have the constitutional question determined on its merits. We had the assist- 
ance of ‘Mr. C. B. Aggarwala, who very properly volunteered his services as 
amicus curiae to ‘present the other view point. In this Court also the situatiom 
was the same as in the 'High Court, namely, that unless there was an amicus 
curiae to represent the opposite view point, the -parties represented before us 
were not contesting the validity of the Governor’s order. Both here and in the 
High Court, it was at the instance of the Court itself that the matter has been 
placed for hearmg on the preliminary question before dealing with the merits 
of the petitioner’s case. 

The learned Advocate General of Bombay has argued with his usual vehe- 
mence and ‘clarity of expression that the power of pardon, including the lesser 
power ‘of ‘remission and suspension of a sentence ete. is of a plenary character 
and is unfettered; that it is to be exercised not as a matter of course, but ix 
special circumstances requiring the intervention of the Head of the Execu- 
tive; that the power could be exercised at any time after the commission of ar 
offence; that this power being in the nature of exercise of sovereign power is 
vested in the Head of the State and has, in some respects, been modified hy 
statute; that the power of pardon may ‘be exercised unconditionally or subject 
to certain. conditions to be imposed -by the: authority exercising the power; that 
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such conditions should not be illegal or impossible of performance or against 
public policy. It was further argued that the power of pardon is vested in the 
Head of the State as an index of sovereign authority irrespective of the form 
of Government. Thus the President of the United States of America and 
Governors of States, besides, in some cases Committees, have been vested with 
those powers, which cannot be derogated from by a Legislature. So far as 
India is concerned, before the Constitution came into effect such powers have 
been regulated by statute, of course, subject to the power of the Crown itself. 
After the Constitution, the power is contained in art. 72 in respect of the 
President, and art. 161 in respect of the Governor of a State. Articles 72 and 
161 are without any words of limitation, unlike the. power of the Supreme 
Court contained in arts. 186, 142, 145 and other articles of the Constitution. 
Hence, what was once a prerogative of the Crown has now crystallized into 
the common law of England and statute in India, for example, s. 401 of the 
Code of Criminal Procedure, or arts. 72 and 161 of the Constitution. He par- 
ticularly emphasised that the two powers, namely, the power of the Executive 
to grant pardon, in its comprehensive sense, and of the Judiciary are completely 
apart and separate and there cannot be any question of a conflict between them, 
because they are essentially different, the one from the other. The power af 
pardon is essentially an executive action. It is exercised in aid of justice -and 
not in defiance of it. With reference to the particular question, now before ns, 
namely, how far the exercise of the executive power of pardon contained in those 
two articles of the Constitution can be said to impinge on the judicial functions 
of this Court, it was argued that r. 5 of O. XXI of the Rules of this Court 
postulates the existence of a sentence of imprisonment and, as in this case, as 
a result of the Governor’s order, there is no such sentence running there could 
not be any question of the one trespassing into the field of the other. Rule 5 
aforesaid of this Court represents the well-settled practice of this Court, as of 
other Courts, that a person convicted and sentenced to a term of imprisonment 
should not be permitted to be in contempt of the order of this Court, that is 
to say, should not be permitted to move the appellate Court without surrender- 
ing to the sentence. But the petitioner is not in such contempt, because r. 5 
did not apply to him. The order of sentence against him having been suspended, 
he is not disobeying any rule or process of this Court or of the High Court. 
The power of the Supreme Court to make rules is subject to two limitations, 
namely, (1) to any law made by Parliament and (2) the approval of the 
President. On the other hand, arts. 72 and 161 enshrine the plenary powers 
of the sovereign State to grant pardon etc. and are not subject to any limita- 
tions. There could, therefore, be no conflict between these two, and if there 
were any conflict at all, the limited powers of the Court must yield to the un- 
limited powers of the Executive. As regards the condition imposed by the 
Governor, subject to which the sentence passed against the petitioner had been 
‘suspended, the condition was not illegal, because it did not offend against any 
peremptory or mandatory provisions of law. It is not the same thing to say 
that the condition was not authorised by law as to say that the condition was 
legal, in the sense that it did what was forbidden by law. We were referred 
to the various provisions of the Indian Navy Act (Act LXII of 1957) to show 
that there were no provisions which could be said to have been contravened 
by the condition attached to the order of suspension by the Governor. Fur- 
thermore, the naval custody in which the petitioner continues had been sub- 
mitted to by the petitioner and what has been consented to cannot be illegal, 
though it may not have been authorised by law. Lastly, it was contended that 
the observation of the High Court in the last paragraph of its judgment was 
entirely uncalled for, because once it is held, as was held by the High Court, 
that the Governor’s order was not unconstitutional, it was not open to the 
High Court to make observations which would suggest that the Governor had 
exercised his power improperly. If the exercise of the power by the Governor 
ig not subject to any conditions, and is not justiciable, it was not within the 
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power of the High Court even to suggest that the Governor should not have 
passed the order in question. The learned Additional Solicitor General adopt- 
ed the able arguments of the Advocate General and added that, in terms, there 
was no conflict between arts. 142 and 161 of the Constitution. 

Mr. C. B. Aggarwala, to whom the Court is obliged for his able assistance 
to the Court, argued that the exercise of the rule making power by the Supreme 
Court is not a mere statutory power, but is a constitutional privilege; that the 
Supreme Court alone could lay down rules and conditions in accordance with 
which applications for special leave to appeal to the Court could be entertained; 
that the material rule governing the present case was made under the consti- 
tutional power of the Supreme. Court under art.'145 and that the Advocate 
General was in error in describing it as subordinate legislation; that the fact 
that the rules made by this Court under art. 145 of the Constitution require 
the approval of the President cannot convert them into rules made under a 
law enacted in pursuance of power conferred, either by art. 123 or art. 245 
of the Constitution; that the underlying idea behind r. 5 of O. XXI of the Rules 
of this Court is to see that the petitioner to this Court or the appellant should 
remain under the directions of the Court; that the Governor by passing the 
order in question has deprived the Supreme Court of its power in respect of 
the custody of the convicted person; that the power under art. 161 has to be 
exercised within the limits laid down by art. 154 of the Constitution. It was 
also argued that the petitioner could have got his relief from this Court itself 
when he put in his application for special leave and that in such a situation 
the Executive should not have intervened. In other words, the contention was 
that, like the Courts of Enquiry, which intervened in aid of justice when law 
‘was of no avail to the litigant, the Executive also should exercise their power 
only where the Courts have not been clothed with ample power to grant ade- 
quate relief in the particular circumstances governing the case. It was further 
argued that on a true construction of the provisions of the law and the Consti- 
tution, it would appear that the Governor’s power extends only up to a stage 
‘and no more, that is to say, the Governor could suspend the operation of the 
sentence only until the Supreme Court was moved by way of special leave and 
then it was for the Court to grant or to refuse bail to the petitioner. Once the 
Court has passed an order in that respect, the Governor could not intervene 
so as to interfere with the orders of the Court. Alternatively, it was argued 
that, even assuming that an order of suspension in terms made by the Governor, 
could at all be passed during the pendency of the application for leave to ap- 
peal to this Court, such an order could be passed only by the President, and 
not by the Governor. In any view of the matter, it was further argued, the 
Governor could pass an order contemplated by art. 161, but could not add a 
condition, as he did in the present case, which was an illegal condition. It was 
further argued that the generality of the expression used in s. 401 of the Cri- 
minal Procedure Code has to be cut down by the specifie provisions of s. 426 
ef that Code. In other words, when there is an appeal pending or is intended 
to be preferred, during that limited period, the trial Court itself or the appellate 
Court, has to exercise its judicial function in the matter of granting bail ete.; 
and the appropriate Government is to stay its hands during that time. 

Before dealing with the main question as to what is the scope of the power 
conferred upon the Governor by art. 161 of the Constitution, it will be eon- 
venient to review in a general way the law of pardon in the background of 
which the controversy has to be determined. Pardon is one of the many pre- 
rogatives which have been recognised since time immemorial as being vested 
in the sovereign, whereever the sovereignty might lie. Whether the sovereign 
happend to be an absolute monarch or a popular republic or constitutional king 
or queen, sovereignty has always been associated with the source of power— 
the power to appoint or dismiss public servants, the power to declare war and 
conclude peace, the power to legislate and the power to adjudicate upon all 
kinds of disputes. The King, using the term in a most comprehensive sense, 
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has been the symbol of the sovereignty of the State from whom emanate all 
power, authority and jurisdiction. As kingship was supposed to be of divine 
origin, an absolute king had no difficulty in proclaiming and enforcing his 
divine right to govern, which includes the right to rule, to administer and to 
dispense justice. It is a historical fact that it was this claim of divine right 
of kings that brought the Stuart Kings of England in conflict with Parliament 
as the spokesman of the people. We know that as a result of this struggle bet- 
ween the King, as embodiment of absolute power in all respects, and Parliament, 
as the champion of popular liberty, ultimately emerged the constitutional head 
of the Government in the person of the King who, in theory, wields all the 
power, but, in practice, laws are enacted by Parliament, the executive power 
vests in members of the Government, collectively called the Cabinet, and judi- 
cial power is vested in a Judiciary appointed by the Government in the name 
of His Majesty. Thus, in theory, His Majesty or Her Majesty continues to 
appoint the Judges of the highest Courts, the members of the Government and 
the publie servants, who hold office during the pleasure of the sovereign. As 
a result of historical processes emerged a clear cut division of governmental 
functions into executive, legislative and judicial. Thus was established the 
“Rule of Law” which has been the pride of Great Britain and which was high- 
lighted by Prof. Dicey. The Rule of Law, in econtradistinetion to the rule 
of man, includes within its wide connotation the absence of arbitrary power, 
submission to the ordinary law of the land, and the equal protection of the 
Jaws. As a result of the historical process aforesaid, the absolute and arbitrary 
power of the monarch came to be canalised into three distinct wings of the 
Government. There has been a progressive increase in the power, authority 
and jurisdiction of the three wings of the Government and a corresponding 
diminution of absolute and arbitrary power of the King. It may, therefore, 
be said that the prerogatives of the Crown in England, which were wide and 
varied, have been progressively curtailed with a corresponding increase in the 
power, authority and jurisdiction of the three wings of Government, so much 
so that most of the prerogatives of the Crown, though in theory they have con- 
tinued to be vested in it, are now exercised in his name by the Executive, the 
Legislature and the judiciary. This dispersal of the Sovereign’s absolute power 
amongst the three wings of Government has now become the norm of division of 
power; and prerogative is no greater than what the law allows. In the celebrated 
‘decision of the House of Lords in the case of Attorney-General v. De Keyser’s 
Royal Hotel’, which involved the right of the Crown by virtue of its pre- 
Yegative, to take possession of private property for administrative purposes in 
connection with the defence of the realm, it was held by the House of Lords 
that the Crown was not entitled by virtue of its prerogative or under any sta- 
tute, to take possession of property belonging to a citizen for the purposes 
aforesaid, without paying compensation for use and occupation. 

Tt was argued by Sir John Simon K. C. for the respondents that :— 

“,..The prerogative has been defined by a learned author as ‘the residue of discre- 
tionary or arbitrary authority which at any given time is legally left in the hands of 
the Crown’. It is the ultimate resource of the executive, and when there exists a statu- 
tory provision covering precisely the same ground there is no longer any room for the 
exercise of the Royal Prerogative. It has been taken away by necessary implication 
„because the two rights cannot live together:” (See p. 518 of the Report), 

This argument on behalf of the respondents appears to have been 
pein Dunedin, who delivered the leading opinion of the Dote a 
erms i:—- 

“The prerogative is defined by a learned constitutional writer as ‘the residue of dis- 
eretionary or arbitrary authority which at any given time is legally left in the hands of 
the Crown’, Inasmuch as the Crown is a party to every Act of Parliament it is logical 
enough to consider that when the Act deals with something which before the Act could 


1 T1920] A.C. 508. ` ii n 


Cai 


1960.] K. M. NANAVATI V. STATE OF BOMBAY (8.0.)—Sinha C. J. 229 


be effected by the prerogative, and specially empowers the Crown to do the same thing, 
but: subject to conditions, the Crown assents to that, and by that Act, to: ‘tthe prerogative 
being curtailed.” (See p. 526 of the Report). 

This position has been recognised in Halsbury’s Laws of England, Vol. 7, third- 
edn., at p. 221, in these words :— 

“The prerogative is thus created and limited by the common law, and the Sovereign 
ean claim no prerogatives except such as the law allows, nor such as are contrary to 
Magna Charta, or any other statute, or to the liberties of the subject. 

The courts have jurisdiction, therefore, to inquire into the existence or extent of 
any alleged prerogative.. 

We have thus briefly set out the history of the genesis and development of 
the Royal Prerogative of Mercy because Mr. Seervai has strongly emphasised 
that the Royal Prerogative of Mercy is wide and ‘absolute, and can be exer- 
eised at any time. Very elaborate arguments were addressed by him before 
us on this aspect of the matter and several English and American decisions 
were cited. In so far as his argument was that the power to suspend the sen- 
tence is a part of the larger power-of granting pardon it may be relevant to 
consider incidentally-the scope and extent of the said larger power; but, as 
we shall presently point out, the controversy raised by the present petition ‘lies 
within a very narrow compass; and so concentration on the wide and absolute 
character of the power to grant pardon and over-emphasis on judicial deci- 
sions which deal directly with the said question would not be very helpful for 
our present purpose. In fact we apprehend that entering into an elaborate 
discussion about the scope and effect of the said larger power, in the light of 
relevant judicial decisions, is likely to create confusion and to distract attention 
from the essential features of the very narrow point that falls to be considered 
in the present case. That is why we do not propose to enter into a discussion of 
the said topic or to refer to the several decisions cited under that topie. 

Let us now turn to the law on the subject as it obtains in India since the 
Code of Criminal Procedure was enacted in 1898. Section 401 of the Code 
gives power to the executive to suspend the execution of the sentence or remit 
the whole or any part of the punishment without conditions or upon any eon- 
ditions which the person sentenced accepts. Section 402 gives power to the 
executive without the consent of the person sentenced to commute a sentence 
of death into imprisonment for life and also other sentences into sentences 
less rigorous in nature. In addition the Governor General had been delegated 
the power to exercise the prerogative power vesting in His Majesty. Sub-see- 
tion (5) of s. 401 also provides that: nothing contained in it shall be deemed to 
interfere with the right of His Majesty, or the Governor-General when such right 
is delegated to him, to grant pardons, reprieves, respites or remissions of punish- 
ment. This position continued till the Constitution came into force. Two pro- 
visions were introduced in the Constitution to cover the former royal preroga- 
tive relating to pardon, and they are arts. 72 and 161. Article 72 deals with 
the power of the President to grant pardons, reprieves, respites or remissions 
of punishment or to suspend, remit or commute the sentence of any person 
convicted of any offence. Article 161 gives similar power to the Governor cf 
a State with respect to offences against any law relating to a matter to which 
the executive power of the State extends. Sections 401 and 402 of the Code 
have continued with necessary modifications to bring them into line with arts. 
72 and 161. It will be seen, however, that arts. 72 and 161 not only deal with 
pardons and reprieves which were within the royal prerogative but have also 
included what is provided in ss. 401 and 402 of the Code. Besides the general 
power, there is also provision in ss. 837 and 338 of the Code to tender pardon 
to an accomplice under certain conditions. 

In this case we are primarily concerned with the extent of the power of 
pardon vested in the State so far as the Governor is concerned by art. 191 of 
the Constitution. Article 161 is in these terms :— __, 

“The Governor of a State shall have the power to grant ENA reprieves, ee 
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or remissions of punishment or to suspend, remit or commute the sentence of any person 
convicted of any offence against any law relating to a matter to which the executive 
power of the State extends.” 

Though art. 161 does not make any reference to, art. 72 of the Constitution the 
power of the Governor of a State to grant pardon etc. to some extent overlaps 
the same power of the President, particularly in the case of a sentence of death. 
Articles 72 and 161 are in very general terms. It is, therefore, argued. that. 
they are not subject to any limitations and the respective area of exercise of 
power under these two articles is indicated separately in respect of the Pre- 
sident and of the Governor of a State. It is further argued that the exercise 
of power under these two articles is not fettered by the provisions of arts. 142 
and 145 of the Constitution or by any other law. Article 142(J) is in these 


. terms :— 


“The Supreme Court in the exercise of its jurisdiction may pass such decree or make 
such order as is necessary for doing complete justice in any cause or matter pending 
before it, and any decree so passed or order so made shall be enforceable throughout, 
the territory of India in such manner as may be prescribed by or under any law made 
by Parliament and, until provision in that behalf is so made, in such manner as the 
President may by order prescribe.” 

It will be seen that it consists of two parts. The first part gives power to 
this Court in the exercise of its jurisdiction to pass such decree or make such 
order as is necessary for doing complete justice in any cause or matter pending 
before it. The second part deals with the enforcement of the order passed by 
this Court. Article 145 gives power to this Court with the approval of the 
President to make rules for regulating generally the practice’ and procedure 
of the Court. It is obvious that the rules made under art. 145 are in aid of 
the power given to this Court under art. 142 to pass such decree or make such 
order as is necessary for doing complete justice in any cause or matter pending 
before it. Rule 5 of O. XXI of the Rules of this Court was framed under art. 
145 and is in these terms :-— 

“Where the petitioner has been sentenced to a'term of imprisonment, the petition 
shall state whether the petitioner has surrendered. Unless the Court otherwise orders, 
the petition shall not be posted for hearing until the petitioner has surrendered to his 
sentence.” oa 
This rule was, in terms, introduced into the Supreme Court Rules last year 
and it only crystallized the pre-existing practice of this Court, which is also 
the practice in the High Courts. That practice is based on the very sound 
prineiple which was recognised long ago by the Full Bench of the High Court 
of Judicature, North Western Provinces, in 1870, in the case of The Queen v. 
Bisheshur Pershad?. In that case no order of conviction had been passed. 
Only a warrant had been issued against the accused and as the warrant had been 
returned unserved a proclamation had been issued and attachment of the pro- 
perty of the accused had been ordered, with a view to compelling him to sur- 
render. The validity of the warrant had been challenged before the High 
Court. The High Court refused to entertain his petition until he had sur- 
rendered because he was deemed to be in contempt of a lawfully constituted 
authority. The accused person in pursuance of the order of the High Court 
surrendered and after he had surrendered, the matter was dealt with by the 
High Court on its merits. But as observed above the Rules framed under art. 
145 are only in aid of the powers of this Court under art. 142 and the main 
question that falls for consideration is, whether the order of suspension passed 
by the Governor under art. 161 could operate when this Court had been moved 
for granting special leave to appeal from the judgment and order of the High 
Court. As soon as the petitioner put in a petition for special leave to appeal 
the matter became sub judice in this Court. This Court under its Rules could 
insist upon the petitioner surrendering to his sentence as a condition precedent 
to his being heard by this Court, though this Court could dispense with and in 
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a proper case could exempt him from the operation of that rule. It is not dis- 
puted that this Court has the power to stay the execution of the sentence and 
to grant bail pending the disposal of the application ‘for special leave to appeal. 
Rule 28 of O. XXI of the Rules does not cover that period,-but even so the 
power of the Court under art. 142 of the Constitution to make such order as is 
necessary for doing complete ‘justice in this case was not disputed and it would 
be open to this Court even while an application for special leave is pending to 
grant bail under the powers it has under art. 142 to pass any order in any 
matter which is necessary for doing ¢omplete justice. 

But it has been argued that, even as the terms of art. 161 are without any 
limitation, the provisions of s. 401 of the Code of Criminal Procedure are also 
in similarly wide terms, and do not admit of any limitations or fetters on the 
power of the Governor; the Governor could, therefore, suspend the execution 
of the sentence passed by the High Court even during the period that the. mat- 
ter was pending in this Court. In other words, the same power of dealing 
with the matter of suspension of sentence is vested both in this Court as also 
in the Governor. - . 

-This immediately raises the question of the extent of the power under s. 401 
of the Code with respect to suspension as compared with the powers of the 
Court under s. 426, which enables the Court pending appeal to suspend the 
sentence or, to release thé appellant on bail. It will be seen from the language 
of s. 426 of the Code of Criminal Procedure dealing with the power of the 
appellate Court that, for reasons to be recorded in writing, the Court may 
order that the, execution of the sentence be suspended or that if the accused 
is in confinement he may be released on bail or on his own bond. Section 401 
occurs in: Chapter XXIX, headed ‘‘Of suspensions, remissions and commuta- 
tions of sentences’’ This ‘Chapter, therefore, does not deal with all the powers 
vested in the Governor under art. 161 of the Constitution, but only with some 
òf them. Section 426 is in Chapter XXXI, headed as “Of appeal, reference 
and revision’’. Section 426, therefore, deals specifically with a situation in 
which an appeal is pending and the appellate Court has seisin of the case and 
is thus entitled to pass such orders as it thinks fit and proper to suspend a 
sentence. It will thus be seen that whereas Chapter XXIX, in which s. 401 
occurs, deals with a situation in which pendency of an appeal i is not envisaged, 
§. 426 deals with a situation in which pendency of an appeal is postulated. In 
other words, Chapter XXIX deals with persons sentenced to punishment for an 
offence simpliciter’ in general terms, wheréàs s. 426 deals with a special case 
and, therefore must be out of the operation of s. 401. But it has been vehe- 
mently argued by the learned Advocate General that the words ‘‘at any time”’ 
' indicate that the power conferred by s. 401 may be‘ exercised without any limi- 
tation of time. ` In the context of s. 401 ‘‘any time” can only mean after con- 
viction. It cannot mean before conviction, because there cannot be any sen- 
tence before conviction. The question then is: ‘Does it cover the entire pe- 
riod after the order of conviction and sentence even when an appeal is pending 
in the appellate court and s. 426 can be availed of by the appellant?”’ 

It will be seen that s. 426 is as unfettered by other provisions of the Code 
as s. 401 with this difference that powers under s. 426 can only be exercised 
by an appellate Court pending an appeal. When both the provisions are thus 
unfettered, they have to be harmonised so that there may be no conflict between 
them. They ean be harmonised without any difficulty, if s. 426 is held to 
deal with a special case restricted to the period while the appeal is pending - 
before'an appellate Court while s. 401 deals with the remainder of the period 
after conviction. We see no difficulty in adopting this interpretation nor is 
there any diminution of powers conferred on the executive by s. 401 by this 
interpretation. The words ‘‘at any time” emphasise that the power under 
s. 401 can be exercised without limit of timé, but they do not necessarily lead 
to the inference that this power ean also be exercised while the Court is seized 
of the same matter under s. 426. 


232 THE BOMBAY LAW REPORTER. -. [VOL LXII. 


` Turning now to arts. 142 and 161; the argument of Mr. Seervai-is that though. 
this Court has the power to suspend sentence or grant’ bail pending hearing 
of the special leave petition,.that would not affect the power of the executive 
to grant a pardon, using the term in its comprehensive sense, as indicated 
above, Reference was in this connection made to Balmukand v. The King 
Emperor. That was a case where a convicted person had moved His Majesty 
in Council for special leave to appeal and the question arose as to the power 
of the executive to suspend the sentence. In that connection Lord Haldane. 
L. C. made the following observations (p. 184) :— | 

“With regard to staying execution of the sentence of death, their Lordships are un- 

able to.interfere. As they have often said, this Board is not a Court of Criminal Appeal. 
The tendering of advice to His Majesty as to the exercise of his prerogative of pardon 
is a matter for the Executive Government and is outside their Lordships’ province.: It 
is, of course, 'open to the petitioners’ advisers to notify the Government of India that 
an appeal to this Board is pending. The Government of India will no doubt: give 
due weight to the fact and consider the circumstances. But their Lordships do not 
think it right to express any opinion as to whether the sentence ought to be suspended”. 
These: observations were made because the Judicial Committee of the Privy 
Council, unlike the Supreme Court, was not a Court of crimimal appeal and, 
therefore, the question of suspending the operation of the sentence of death was 
not within their judicial purview. The granting of special leave by the Privy 
Council was an example of the residuary power of the Sovereign to exer¢ise’ 
his judicial functions by way of his prerogative and therefore the petitioner 
was left free in that case to approach the Government of India, as the delegate 
of the Sovereign, to exercise the prerogative power in view of the circumstance 
that an appeal to the Privy Council was intended. The footnote to the Report 
also contains the following: a 

' “The petitioners were reprieved by the Government of India pending the hearing of 
the petition for leave to appeal...” (see p. 134). 


It is noteworthy that the reprieve granted in that case covered only the period 
until the grant or refusal of the petition for leave to appeal and did not go 
further so as to cover the period of pendency of the appeal to the Privy Conneil, 
unlike the order now impugned in this case. The power which was vested in 
the Crown to grant special leave to appeal to convicted persons from, India 
has now been conferred on this Court under art. 186. The power under art. 
136 can be exercised in respect of ‘‘any judgment, decree, determination, sen- 
tence or order in any cause or matter passed or made by any court or tribunal 
in the territory of India.” This wide and comprehensive power in respect of 
any determination by any Court or tribunal must carry with it the power to 
pass orders incidental or ancillary to the exercise of that power. Hence. the 
‘wide powers given to this Court under art. 142 ‘‘ to make such order as is neces- 
sary for doing complete justice in any cause or matter pending before it.” As 
already indicated, the power of this Court to pass an order of suspension of 
sentence or to grant bail pending the disposal of the application for special 
leave to appeal has not been disputed and could not have been disputed keep- 
ing In view the very wide terms ih which art. 142 is worded. When an appli- 
cation for special leave to appeal from a judgment and order of conviction and 
sentence passed by a High Court is made, this Court has been issuing orders of 
interim bail pending the hearing and disposal of the application for special 
leave as also during the pendency of the appeal to this Court after special 
leave has been granted. So if Mr. Seervai’s argument is correct that the pend- 
ency of a special leave application in this Court makes no difference to the 
exercise of the power by the executive under art. 161, then both the judiciary. 
and the executive have to function’ in the same field at the same time. Mr. 
Seervai, however, contended that there could never be a conflict between the 
exercise of the power by the Governor under art. 161 and by this Court under 
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art. `142 because’ the ‘power idee a 161 jis- executive - -power and the power 
under art. 142 is judicial power and the two do not act in the same field. That, 
in our opinion, is over-simplification of- the matter. It is true that the power, 
under art. 161 is exercised by ‘the executive while the power under art. 142 
is that of thé judiciary; but ‘merely ‘because: one: power is executive.and the 
other is judicial, it does not follow that: they can never be exercised in the same 
field. The field in which the power is exercised does not depend upon the autho- 
rity exercising’ the power but upon the subject-matter. . What is the power 
which.is being exercised in this case? The power is being exercised by the 
executive to suspend the sentence; that power can, be exercised by this Court 
under art. 142. The field in which the power is being exercised is also the - 
same, namely, the suspension of the sentence passed-upon a convicted person. 
It is significant that the Governor’s power has been exercised in the present 
ease by reference to the appeal which the petitioner intended to. file in this 
Court. There can, therefore, be no doubt that the judicial power under art. 
142 and the executive power under art.-161 can within certain narrow limits be 
exercised in the-same field. The question’ that immediately arises is one of 
harmonious construction of two provisions of the Constitution, as one is not 
made subject to the other by specific words in the Constitution itself. As al- 
ready pointed out art. 161 contains no words of limitation; in the same way, 
art. 142 contains no words of limitation and in the fields covered by them they 
are unfettered. But if there is any field which is common to both, the prin- 
ciple of harmonious construction will have to be adopted in order to avoid 
conflict between the two powers. It will be seen that the ambit of:art. 161 
is very much wider and it is only in a very narrow field that the power contained 
in art. 161 is also contained in art. ‘142, namely, the power of suspension of 
sentence during the period when the matter is sub judice in this Court. There- 
fore, on the principle of harmonious construction and .to avoid a conflict between 
the two powers it must be held that art. 161 does not deal with the suspension 
of sentence during the time that art. 142 is in operation and the matter is sub 
judice in this Court. 

In this connection it is well to contrast the language of s. 209(3) and 8. 
295(2) of the Government of India Act, 1935. Section 209(3) gave power to 
the Federal Court to order a stay of execution in any case under appeal to 
the Court. pending the hearing of the appeal. Section 295(2) provided that 
nothing in this Act shall derogate from the right of His Majesty, or of the 
Governor General if any such right is delegated to him by His Majesty, to 
grant pardons, reprieves, respites or remissions of punishments. It may have 
been possible to argue on the language of s. 295(2) that the prerogative exercised 
by His Majesty transcended the power of the Federal Court under s. 209(3): 
but when we compare the language of arts. 72 and 161 with the language of 
x. 295(2) of the Government of India Act, we find no words like ‘‘Nothing in 
this Constitution’’ or ‘‘Notwithstanding anything contained in this Constitu- 
tion” in them. Such words have been used in many articles of the Constitu- 
tion: (See. for example, art. 262(2) which provides specifically for taking 
away by Parliament by law the power of this Court in disputes relating to 
water and begins with words ‘‘Notwithstanding anything in this Constitution’’). 
The absence, therefore, of any such qualifying words in art. 161 makes the 
power of this Court. under art. 142 of the same wide amplitude within its 
sphere as the power conferred on the Governor under art. 161. Therefore, if 
there is anv field where the two powers can be exercised simultaneously the 
principle of harmonious construction has to be resorted to in order that there 
may not be any conflict between them.On that principle the power under art. 
142 which operates in a verv small part of the field in which the power under 
art. 161 operates, namely, the suspension and execution of sentence during the 
period when any matter is sub judice in this Court. must be held not to be in- 
_ eluded in the wider power conferred under art. 161. 
` Jn this connection Mr. Seervai drew our attention “to the power of nolle 
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prosequi. ` It may be mentioned that that power is not analogous to the power- 
of pardon though its exercise may result in a case in a Court coming to an 
end. Similar powers are contained in ss. 333 and 494 of the Code of Criminal 
Procedure. The fact that the Advocate General in the one case and the Publie 
Prosecutor in the other can bring a prosecution to an end has, in our opinion,. 
no bearing on the question raised in the present case. In any case, action. 
under s. 333 of the Code results in a discharge only and may leave it open, 
for example, to a private party to bring a complaint in the proper Court un- 
less the presiding Judge directs that the discharge shall amount to an acquittal.. 
Under s. 494 the withdrawal of a case can only take place with the consent of 
the Court. In any case these proceedings being not in the nature of pardon. 
or suspension or remission or commutation of sentence have no bearing on the 
question. before us. 

In the present: case, the question is limited to the exercise by the Governor 
of his powers under art. 161 of the Constitution suspending the sentence dur- 
ing the pendency of the special leave petition and the appeal to this Court; 
and the:controversy has narrowed down to whether ‘for the period when this. 
Court is in seizin of the case the Governor could pass the impugned order, hav- 
ing ‘the effect' of suspending the sentence during. that period. There can be 
no doubt that it is open to the Governor to grant a full pardon at any time even 
during the pendency of the case in this Court in exercise of what is ordinarily 
called ‘‘mercy Jurisdiction”. Such a pardon after the accused person has been 
convicted by the Court has the effect of completely absolving him from all 
punishment or disqualification attaching to a conviction for a criminal offence. 
That power is essentially vested in the head of the Executive, because the 
judiciary has no such ‘mercy jurisdiction’. But the suspension of the sentence 
for the period when this Court is in seizin of the case could have been granted. 
by this Court itself. If in respect. of the same period the Governor also has 
power to suspend the sentence, it would mean that both the judiciary and the 
executive would be functioning in the same field at the same time leading to the 
possibility of conflict of jurisdiction. Such a conflict was not and could not have 
been intended by the makers of the Constitution. But it was contended by 
Mr. Seervai that the words of the Constitution, namely, art. 161 do not warrant 
the conclusion that the power was in any way limited or fettered. In our 
opinion there is a fallacy in the argument in so far as it postulates what has 
to be established, namely, that the Governor’s power was absolute. and not 
fettered in any way. So long as the judiciary has the power to pass a parti- 
cular order in a pending case to that extent the power of the Executive is li- 
mited in view of the words either of ss. 401 and 426 of the Code of Criminal 
Procedure and arts. 142 and 161 of the Constitution. If that is the correct in- 
terpretation to be put on these provisions in order to harmonise them it would 
follow that what is covered in art. 142 is not covered by art. 161 and similarly 
what is covered by s. 426 is not covered by s. 401. On that interpretation: 
Mr. Seervai would be right in his contention that there is no conflict between 
the prerogative power of the sovereign state to grant pardon and the power: 
of the Courts to deal with a pending ease judicially. 

In this connection it may be relevant to deal with another argument urged 
by Mr. Seervai in respect of the rule framed by this Court under O. XXI, r. 5. 
He contended that art. 145 under which rules have been framed by this Court 
is in terms subject to the provisions of any law made by Parliament, and he 
also emphasised the fact that before the rules can come into force they have 
to obtain the approval of the President. In other words, the argument is that 
the rule-making power of this Court is no more than subordinate legislation, 
and so if there is a conflict between-O. XXI, r. 5 and art. 161 the rule must yield 
to the powers conferred on the Governor by art. 161. This argument over- 
looks the fact that in substance and effect the conflict is not between the said 
rule and art. 161 but between the wide powers conferred on this Court by art. 
142 and similar wide powers conferred on the Governor under art. 161. It 
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would, therefore, be fallacious to suggest that compliance with the rule would 
become unnecessary because a higher power under art. 161 has been exercised 
by the Governor, and so in the face of the order passed by the Governor there is 
no longer any need to comply with the rule. We have already referred to the 
genesis of this rule and we have pointed out that though the rule may have been 
framed under art. 145 the source of the power of this Court to grant bail or 
to suspend sentence pending hearing of any criminal matter before it is not 
the said rule nor art. 145 but art. 142; that being so, what we have to decide in 
the present case is whether having regard to the width and amplitude of the 
powers conferred on this Court and the Governor by arts. 142 and 161 res- 
pectively it would not be reasonable and proper to harmonise the said two 
articles in such a way as to avoid any conflict between the said two powers. 
In the decision of this question the legal character of the rules that may be 
framed under art. 145 cannot have any material bearing. 

In this connection it would be relevant to consider what would be the logical 
consequence if Mr. Seervai’s argument is accepted. In the present case the 
Governor’s order has been passed even before the petitioner’s application fer 
special leave came to be heard by this Court; indeed it-was passed before the 
said application was filed and the reason for passing the order is stated to be 
that the petitioner intended to file an appeal before this Court. Let us, how- 
ever, take a case where an application for special leave has been filed in this 
Court, and on a motion made by the petitioner the Court has directed him to 
be released on bail on executing a personal bond of Rs. 10,000 and on furnish- 
ing two sureties of hke amount. According to Mr. Seervai, even if such an 
order is passed by this Court in a criminal matter pending before it, it would 
be open to the petitioner to move the Governor for suspension of his sentence 
pending the hearing of his application and appeal before this Court and the 
Governor may, in a proper case, unconditionally ‘suspend the sentence. In 
other words, Mr. Seervai frankly conceded that, even in a pending criminal 
matter before this Court, an order passed by this Court may in effect be set 
aside by the Governor by ordering an unconditional suspension of the sentence 
imposed on the petitioner concerned. This- illustration clearly brings out the 
nature of the controversy which we are called upon to decide in this case. If 
Mr. Seervai’s argument is accepted it would inevitably mean that by exercising 
his power. under art. 161 the Governor can effectively interfere with an order 
passed in the same matter by this Court in exercise of its powers under art. 
142. It is obvious that the field on which both the powers are operating is 
exactly the same. Should the sentence passed against an accused person be 
suspended during the hearing of an appeal on the ground that an appeal is 
pending? That is the question raised both before this Court and before the 
Governor. In such a case it would be idle to suggest that the field on which 
the power of the Governor under art. 161 can be exercised is different from 
the field on which the power of this Court can be exercised under art. 142. 
The fact that thé powers invoked are different in character, one judicial and 
the other executive, would not change the nature of the field or affect its 
identity. We have giver our anxious consideration to the problem raised for 
our decision in the present case and we [feel no hesitation in taking the view 
that any possible conflict in exercise of the said two powers ean be reasonablv 
and properly avoided by adopting a harmonious rule of construction. Avoid- 
ance of such a possible conflict will incidentally prevent, any invasion of the 
rule of law which is the very foundation of our Constitution. 

It has been strenuously urged before us that the power of granting pardon 
is wide and absolute and ean be exercised at any time, that is to sav, it can be 
exercised even in respect of criminal matters which are sub judice; and the 
argument is that the power to suspend sentence is part of the larger power to 
grant pardon. and is similar in character and can be similarly exercised. This 
argument is fallacious; it ignores the essential difference between the general 
power to grant pardon etc., and the power to suspend sentence in criminal 
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matters pending before this Court. The first is an exclusively executive power 
vesting in the Governor under art. 161; it does not vest in this Court; and 
so the field: covered by it is exclusively subject to the exercise of the said execu- 
tive power; and so there can be no question of any conflict in such a ease; 
conflict of powers obviously postulates the existence of the same or similar power 
in two authorities; on the other hand, the latter power vests both in this Court 
and the Governor, and so the field covered by the said power entrusted to this 
Court under art. 142 can also be‘covered by the executive power of the Governor 
under art. 161, and that raises the problem of a possible conflict between the 
two powers. That is why we have observed earlier that concentration or even 
undue emphasis on the character and sweep of the larger power to grant par- 
don is likely to distract attention from the essential features of the power te 
suspend sentence with which alone we are concerned in the present proceedings. 

As a result of these considerations we have come to the conclusion that the 
order of the Governor granting suspension of the sentence could only operate 
until the matter became sub judice in this Court on the filing of the petition 
for special leave to appeal. After the filing of such a petition this Court was 
seized of the case whith would be dealt with by it in accordance with law. 
It would then be for this Court, when moved in that behalf, either to apply 
r. 5 of O. XXI or to exempt the petitioner from the operation of that rule. 
It would be for this Court to pass such orders as it thought fit as to whether 
the petitioner should be granted bail or should surrender to his sentence or te 
pass such other or further orders as this Court might deem fit in all the circum. 
stances of the case. It follows from what has been said that the Governor had 
no power to grant the suspension of sentence ‘for the period during which the 
matter was sub judice in this Court. 

A great deal of argument was addressed to us as to whether the condition 
imposed by the Governor in his order impugned in this ease was or was not 
legal. In the view we have taken of the Governor’s power, so far as the re- 
levant period is concerned, namely, after the case became sub judice in this 
Court, it is not necessary to pronounce upon that aspect of the controversy. 

In the result the application dated April 21, 1960, as amended by the affida- 
vit of July 6, 1960, praying that the special leave petition be listed for hearing 
without requiring the petitioner to surrender: in view- of the order of the 
Governor fails and is dismissed. 


Kapur J. I have had the advantage of reading the Order proposed by my 
Lord the Chief Justice, but I regret I am unable to agree with it and I proceed 
to give my reasons: 

In this petition which is brought for exemption from surrender to the sen- 
tence imposed on the petitioner a question of great constitutional importance 
arises. The petitioner submits that his sentence having been suspended by the 
order of the Governor of the erstwhile State of Bombay, the rule made by this 
Court as to surrender which is a condition precedent to the hearing of a peti 
tion for leave to appeal against the judgment of the High Court is inapplica- 
ble to him and that it is a fit case in which he should he exempted from the 
operation of the rule. The facts which have given rise to this petition are set 
out in the order of my Lord the Chief Justice and need not be repeated here. 

The decision of this petition depends upon the nature, effect, extent and 
operation of the powers conferred by arts. 142(7), 145 and 161 of the Consti. 
tution; how they are to be construed and how and to what extent, if any, they 
are in conflict or in accord with each other. It will be necessary to delve into 
the history of the prerogative of pardons in England and America and see 
how far the law laid down by Courts of those countries and the practice thera 
followed is helpful in discovering the true intent and purpose of these articles 
of the Constitution. 

Under the Indian Constitution the power to grant pardons is vested in the 
President and the Governors of States. Article 72 deals with the former.and 
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art. 161 with the latter. Article 72 which ‘is in Part V, Chapter I dealing with 
the Union Executive provides :— 

Art. “72. (1) The President shall have the power to grant pardons, reprieves, respites 
or remission of punishment or to suspend, remit or commute the sentence of any per- 
son convicted of any offence 

(a) . 

(b) in eli cases where the punishment or sentence is for an offence against any law 
relating to a matter to which the executive power of the Union extends; 

(c) in all cases where the sentence is a sentence of death. 

(2Y sir 

(3) Nothing.in sub-clause (c) of clause (1) shall affect the. power to suspend, re- 
mit or commute a sentence of death exercisable by the Governor of a State under any 
law for the time being in force”. 

Article 161 which is in Part VI is as follows :— 

“The Governor of a State shall have the power to grant pardons, reprieves, respites 
oer remissions of punishment or to suspend, remit or commute the sentence of any person 
convicted of any offence against any law relating to a matter to which the executive 
power of the State extends.” 

_ Article 142(/) is as under :— 

“The Supreme Court in the exercise of its jurisdiction may pass such decree or make 
such order as is necessary for doing complete justice in any cause or matter pending 
before it”. 

Both the articles 72 and 161-give the widest power to the President or the 

` Governor of a State as the case may be and there are no words of limitation 
indicated in either of the two articles. It was argued that under arts. 142 and 
145(1) of the Constitution certain powers are conferred on the Supreme Court 
and if the articles conferring powers on the President and the Governors are 
read along with the power given to the Supreme Court they create a conflict 
and, therefore, to give a harmonious interpretation to all the four articles it 
is necessary to cut down the amplitude of the powers conferred by arts. 72 and 
161 of the Constitutiow. In regard to suspension of sentences it will be fruit- 
ful to trace the legislative history of the relevant powers of the executive and 
the judiciary which arise for construction. 

In the Criminal Procedure Code of 1861 (Act XXV of 1861) the power of 
the executive was confined to remission of punishments and was contained in 
s. 54 which was as under :— 

S. 54. “When any person has been sentenced to punishment for an offence, the Gover- 

. nor General of India in Council, or the local Government, may, at any time, without 
-eonditions or upon any condition which such person.shall accept, remit the whole or 
any part of the punishment to which he shall have been sentenced.” 

This section was in Chapter III dealing with ‘‘Preliminary Rules’’ which in- 
eluded among other things passing of sentences, the place of confinement of 
persons convicted and the power of remission of, sentences by the Governor 
General. In Chapter XXX dealing with appeals by s. 421 the appellate Court 
was given the power to suspend sentences pending appeals and release which 
was in the following terms :— 

S. 421, “In any case in which an appeal is allowed, the Appellate Court may, pending 
the appeal, order that the sentence be suspended, and if the appellant be in confine- 
ment for an offence which is bailable, may order that he be released on bail”. 

Then came the Criminal Procedure Code of 1872, Act X of 1872. In Chap: 

_ter XXIII dealing with execution of sentences the power of the executive to 
remit punishment was contained in s, 322 which read as under :— 

S. 322. “When any person has been sentenced to punishment for an offence, the 
Governor General of India in Council, or the Local Government, may at any time, 

- without, conditions, or upon any conditions which the person sentenced accepts, remit 
. the whole or any part of the punishment to which he has been sentenced. ....” 
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And the power of suspension of sentence pending appeals and release and bail 
was contained in s. 281, a section in Chapter XX dealing with appeals which 
was in the following terms :— 

S. 281, “In any case in which an appeal is allowed, the Appellate Court may, pending 
the appeal, order that the sentence be suspended, and, if the appellant be in confinement 
for an offence which is bailable, may order that he be released on bail. 

The period during which the sentence is suspended shall be omitted in reckoning 
the completion of the punishment”. ` 

The Criminal Procedure Code was re-enacted in 1882 being Act X of 1882. 
The power to suspend or remit sentences was contained in a separate chapter 
viz. Chapter XXIX headed ‘‘Suspensions, Remissions and Commutations of 
Sentences”. The relevant provision was s. 401 :— 

S. 401. “When any person has been, sentenced to punishment for an offence, the 
Governor General in Council, or the Local Government, may at any time, without con- 
ditions, or upon any conditions which the person sentenced accepts, suspend the exe- 
cution of his sentence, or remit the whole or any part of the punishment to which he 
has been sentenced... 

Nothing herein contained shall be deemed to interfere with the right of Her Majesty 
to grant pardons, reprieves, respites, or remissions of punishment”. 

The power of the appellate Courts as to suspension of sentences pending appeals 
was given in-s. 426 which was in Chapter XXXI dealing with appeals and that 
section was as follows :— . 

_ “426, Pending any appeal by a convicted person, the Appellate Court may, for rea- 
sons to be recorded by it in writing order that the execution of the sentence or order 
appealed against be suspended and, if he is in confinement, that he be released on bail 
or on his own bond. , 

The power conferred by this section on an Appellate Court may be exercised also 
by the High Court in the case of any appeal by a convicted person to a Court subordi- 
nate thereto. 

When the appellant is ultimately sentenced to imprisonment, penal servitude or 
transportation, the time during which he is so released shall be excluded in computing 
the term for which he is so sentenced”. 


A new Criminal Procedure. Code was enacted in 1898, a portion of which was 
subsequently amended. The’ section dealing with powers'of suspension or re- 
mission of sentence is 401 which reads as under :— 

“401.(1) When any person. has been sentenced to punishment for an offence, the 

- Governor General in Council or the local Government may at any time without condi- 
tions or upon any conditions which the person sentenced accepts, suspend the execution 
of his sentence or remit the whole or any part of the punishment to which he has been 
sentenced...” 

The original sub-s. (5) of this section was: 

“(5) Nothing herein contained shall be deemed to interfere with the right of His 
Majesty or of the Central Government when such right is delegated to it to grant par- 
dons, reprieves, respites or remissions of punishment”, 

And this sub-section was repealed by the Adaptation of Laws Order, 1950. The 
words Governor General in Council or the Local Government were suitably 
amended with the various constitutional changes. 

_ The corresponding section of appellate Courts is contained in s. 426 which is 
in Chapter XXXT dealing with appeals ete. The relevant portions of this 
section when quoted are as under :-— 

“426(1) Pending any appeal by a convicted person, the Appellate Court may, for 
reasons to be recorded by it in writing, order that the execution of the sentence or order 

l appealed against be suspended and, also, if he is in confinement, that he be released on 
bail or on his own bond... . 

(2) (B) Where a High Court is- satisfied that a convicted person has been granted 
special leave to appeal to the Supreme Court against any sentence which the High, Court 
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has imposed or maintained, the-High Court may, if it so thinks fit, order that pending 
-the appeal the sentence or order ‘appealed against be suspended, and also, if such person 
is in confinement, that he be released on bail.” (This sub-section was added later). 

It may be mentioned that in the Code of 1861 the power given to the Gover- 
nor General was to-remit punishment to which an accused person was sentenced 
‘and the power of the appellate Court was to suspend the sentence pending 
appeal in non-bailable offences and -to release on bail. in bailable cases. In tne 
Code of 1872 also the power of the-Governor General and of the local Govern- 
ment was one of remission of punishment and the power of the appellate Court 
was of suspension of sentences pending the appeal. In s. 401 of the Act of 
1882 the Legislature chose to use the words ‘‘suspension of the execution of a 
sentence or remit the whole or any part of.punishment’’. The power was dis- 
eretionary and there is nothing to indicate that this power was in any way 
limited. But the power given to the appellate Court was differently worded 
from what was in the previous Codes in that now it was necessary for the 
Courts to record.reasons emphasising that the two powers—the one exercised 
“by the executive and the other exercised by the judiciary—were two separate 
powers, no doubt, operating for the same purpose but exercised on different con- 
‘siderations and in different circumstances. Of course, this does not mean that 
the Courts did not exercise their power judicially previous to the Act of 1882. 

In the Act of 1898 also, which is still the law, the same power of suspension 
of the execution of sentences or remission of punishments is mentioned in 
s. 401 and in s. 426 giving the powers of the appellate Courts the words ‘‘for 
‘reasons to be recorded in writing’’ are repeated showing that the Legislatnre 
-wanted to make it clear about the essential difference in the nature of the 
exercise of the power conferred on the executive and on the judiciary. The 
words ‘‘at any time’’ in s. 401 are very wide and show the plenary nature of 
the power. , : l 
. In the Government of India Acts previous to the Act. of 1935 nothing was 
said about the power of the Crown or the. power of the Governor General as a 
‘delegate of-the Crown, and it.cannot -be said. that the Indian Legislature, 
whatever its powers, could affect the King’s prerogative and, therefore, any 
provision in the Criminal Procedure, Code was. wholly. impuissant as to the 
King’s -prerogative of pardons. See Henrietia Muir Edwards v. Attorney- 
General for Canada’ Provisions such as s. 401(5) are by way of abundant 
caution. $ i 

Section 295 of the Constitution Act of 1985 was a special provision as to 
‘tthe power of the.executive to suspend, remit or commute a sentence of death. 
Sub-section (/)of that section provided that the power of the Governor Gene- 
xal in-his discretion were the same-as were vested in the Governor General in 
‘Council immediately before the commencement of Part ITI of that Act but save 
“as that no authority in India- outside a province had any power to suspend, 
remit or commute the sentence of any person convicted in a province. Sub- 
section (2) was a saving clause and it provided :— 

S. 295(2) “Nothing in this Act shall derogate from the right of His Majesty, or of 
‘the Governor-General, if any such right is delegated to him by His Majesty, to grant 
pardons, reprieves, respites or remissions of punishment.” : 

Thus the power of the King or of the Governor General as a delegate to grant 
suspension, remission or commutations remained unaffected by the introduction 
of a federal system with division of subjects between the Centre and the Pro- 
“vinces. This section was in the part dealing with the provisions as to certain 
‘legal matters. Thus under the Government of India Act the Governor General 
‘in his discretion had the power to remit etc. sentences of death and Governors 
of provinces had the power in regard to all sentences passed in a province but 
the power of the King and of the-Governor General as a delegate remained 
cunaffeeted- by the first sub-sectiori of the section. Thus upto the coming into 
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“force of the Constitution the exercise of the King’s prerogative remained un- 
‘affected, was plenary, unfettered and exercisable as hitherto.“ ' 
Historically in England the King as the autocratic head of the Government 
always had the power to pardon.’ = 
This was a part ‘‘of the’ special pre-eminence which the King hath over and 
‘above all other persons and out of the ordinary course of the common law, 
in right of his royal dignity”. Bl Comm. (i). 239. _ 
"A pardon is said by Lord Coke to be a ‘‘work of mercy; whereby the 
King, ‘either before attainder, sentence or conviction, or after forgiveth any 
crime, offence, punishment, execution, right, title, debt or duty, temporal or 
ecclesiastical’’. 8 Inst, 233. 
The common law is thus stated in Hale’s Pleas of the Crown, vol. 2, chap. 
‘58, page 412: 

“Reprieves or stays of judgment or execution are of three kinds, viz: 

1. Ex mandate regis. 

2. Ex arbitrio judicis. Sometimes the judge reprieves before judgment, as where 
he is’ not satisfied with the verdict, or the evidence is uncertain, or the indictment in- 
‘sufficient or doubtful’ whether within clergy; and sometimes after judgment, if it be a 
small felony, the out of clergy, or in order to a pardon or transportation. Prompt. Just 
22b, and these arbitrary reprieves may be granted or taken off by the justices of gaol 
delivery, also their sessions be adjourned or finished, and this by reason of common. 
usage, 2 Dyer, 205a, 73 Eng. Reprint, 452. 

3. Ex necessitate legis. which is in case of pregnancy, where a woman is convict 
of felony or treason”. ` 
‘Blackstone thus expresses this prerogative: 

“The only other remaining ways of avoiding the execution of the judgment are by 
a reprieve or a pardon; whereof the former is temporary only, the latter permanent. ` 

1. A. reprieve (from reprendre, to take back) is the withdrawing of a sentence for 
an interval of time; whereby the execution is suspended. This may be, first ex arbitrio 
judicis; either before or after judgment; as where the judge is not satisfied with the 
verdict, or the evidence is suspicious, or the indictment is insufficient, or he is doubtful 
whether the offence be within clergy or sometime if it be a small felony, or any favour- 
able circumstances appear in the criminal’s character, in order to give room to apply 
to the Crown for either an absolute or conditional pardon. These arbitrary reprieves 
may be granted or taken off by the justices of gaol delivery, although their session be 
finished, and their commission expired; but this rather by common usage, than of strict 
right. 

Reprieve may also be ex necessitate legis; as, where a woman is capitally convicted 
and pleads her pregnancy; though this is no cause to stay the judgment, yet it is to 
` respite the execution till she be delivered. This is a mercy dictated by the law of nature 
in favourem prolis”. Bk. 4, chapt. 31, pp. 394, 395. 

After imposition of the sentence execution of the sentence may be suspended 
for a time which is known as respite and may be granted by the King or by the 
Court. Orfield’s Criminal Procedure from Arrest to Appeal, p. 529. 
' As the possessions of the Kings of England expanded and several new colo- 
nies came under their sway the power of pardon which the Kings exercised 
came to be exercised by their representatives in the colonies and in America 
from them it went to the State Governors and to the President for federal 
offences. The same process was followed in this country as the various enact- 
ments and provisions set ‘out above show. It may be repetitive but it cannot 
be sufficiently emphasised that both the power of pardon and the power of 
reprieve which is a part of the all comprehensive power of pardon are exe- 
cutive acts and can be exercised at any time and in any cireumstanres nn- 
trammelled and without control and in absolute freedom except that prescribed 
by the Constitution; Craies on'Statute Law, page 483. l i 
In the Constitution the power of the President is the same as it was in s. 295 
of the Constitution Act of 1935 and is -unaffected in regard to sentence of 
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death by the power conferred under art. 161. The power of the Governor con- 
tained in art. 161 also is of the widest amplitude as the words of the article 
which have been quoted above would show. Im construing a constituent of 
an organic statute such as the Constitution that interpretation must be attach- 
ed which is most beneficial to the widest amplitude of its powers: British Coal 
Corporation v. The King.2 The Judicial Committee in Henrietta Muir Ed- 
wards v. Attorney-General for Canada said (p. 186): 

“Their Lordships do not conceive it to be the duty of this Board—it is certainly not 
their desire—to cut down the provisions of the Act by a narrow and technical construc~ 
tion...” l 

In America the exercise of the power of pardon has been held to be governed 
by the same principles as are applicable to the exercise of the King’s power of 
mercy under the English Constitution. In The United States v. Wilson® 
Marshall C. J. referring to the exercise of this power said: 

“As this power had been exercised from time immemorial by the executive of that 
nation whose language is our language, and to whose judicial institutions ours bears a 
close resemblance; we adopt their principles respecting the operation and effect of a 
pardon, and look into their books for the rules prescribing the manner in which it is 
to be used by the person who would avail himself of it”. ` 
Wayne J. in Ex parte Wells* said: 


“ ..We still think so, and that the language used in the Constitution, conferring the 
power to grant reprieves and pardons, must be construed with reference to its meaning 
at the time of its adoption. At the time of our separation from Great Britain, that power 
had been exercised by the King, as the Chief Executive. Prior to the Revolution, the 
Colonies, being in effect under the laws of England, were accustomed to the exercise 
of it in the various forms, as they may be found in the English law books. They were 
of course to be applied as occasions occurred, and they constituted a part of the juris- 
prudence of Anglo-America. At the time of the adoption of the Constitution, American 
‘statesmen were conversant with the laws of England, and familiar with the prerogative 
exercised by the Crown. Hence, when the words to grant pardons were used in the 
Constitution, they convey to the mind the authority as exercised by the English Crown, 
or by its representatives in the Colonies. At that time both Englishmen and Americans 
attached the same meaning to the word ‘pardon’. In the convention which framed the 
Constitution, no effort was made to define or change its meaning, although it was limited 
in cases of impeachment. ' 

We must then give the word the same meaning as prevailed here and in England at 
the time it found a place in the Constitution. This is in conformity with the principles 
laid down by this court in Cathcart v. Robinson 5 Pet. 264, 280; and in Flavell’s case 8 
Watts & Serg. 197; Attorney General’s brief”. 

In Ex parte Grossman® Taft C. J. said :— 


“The language of the Constitution cannot be interpreted safely except by reference 
to the common law and to British institutions as they were when the instrument was 
framed and adopted. The statesmen and lawyers of the Convention, who submitted it 
to the ratification of the Convention of the thirteen states, were born and brought up in 
the atmosphere of the common law, and thought and spoke in its vocabulary. They were 
familiar with other forms of government, recent and ancient, and indicated in their 
discussions earnest study and consideration of many of them, but when they came to 
put their conclusions into the form of fundamental law in a compact draft, they ex- 
pressed them in terms of the common law, confident that they could be shortly and 
earnestly understood”. | 
According to the American as also Indian Constitution the power as given 
to the President is not to reprieve and pardon but he shall have power to 
grant reprieves and pardons for offences against the United States except in 
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cases of impeachment. Wayne J. in Ea parte Wells at page 425 has ex- 
plained the difference between the meaning of these two expressions: 

“The first conveys only the idea of an absolute power as to the purpose or object 
for which it is given. The real language of the Constitution is general; that is, common 
to the class of pardons, or extending the power to pardon, to all kinds of pardons known 
in the law as such, whatever may be by their denomination. We have shown that a 
conditional pardon is one of them. A single remark from the power to grant reprieves 
will illustrate the point. That is not only to be used to delay a judicial sentence when 
the President shall think the merits of the case, or some cause connected with the 
offender, may require it, but it extends also to cases ex necessitate legis,... Though 
the reprieve in either case produces delay in the execution of a sentence,...”, 
the reprieves in the two cases are different ‘in their legal character and different 
as to the causes which may induce the exercise of the power to reprieve. 

In India also the makers of the Constitution were familiar with English 
institutions and to the powers of English Kings and the exercise of their power 
both by the Governor General and the Governors of British India and of its 
provinces. It will be legitimate to draw on English law for guidance in the 
construction of the articles dealing with the power of the President and of the 
Governor in regard to pardons including the other forms of clemency comprised 
in the two articles. It will not be inappropriate to say that the framers of, the 
Indian Constitution were not only familiar and trained in British Jurispru- 
dence but were familiar with the American Constitution and they were drafting 
their Constitution in English language and, therefore, to draw upon the Ame- 
rican parallel would be wholly legitimate. 

The history of the prerogative of pardons and reprieves shows that the 
power of the executive in the matter of pardons and reprieves and other forms of 
pardons irrespective of the name used is of the widest amplitude and is plenary 
in nature and can be exercised at any time after the commission of the offence. 
The power of the executive is an act of grace and clemency. It is a sovereign 
or governmental power which in a monarchy is inherent in the King and in 
a Republic in the State or the people and which may, by the Constitution, be 
conferred on an officer or a department. It is an executive power of the Gover- 
nor and it is the same as was exercised by the colonial Governors in America. 
67 C. J. S. 565. 

Wayne. J. in the matter of Ex parte Wells has described it as an act of 
mercy and an act of clemency applicable to pardons of every kind and form. 
Field J. in Ex Parte A. H. Garlande termed it the benign prerogative of 
mercy. It is the power of avoiding the execution of the judgment by reprieve 
or pardon whereof the former is temporary and the latter permanent. Ac- 
cording to ‘Willoughby’s Constitution of America, Vol. ITI, p. 1492 :— 

“The power to pardon includes the right to remit part of the penalty as well as the 
whole and in either case it may be made conditional. The power may be exercised at 
any time after the offence is committed, that is, either before, during or after legal pro- 
. ceedings for punishment”. Ex parte Garland 4 Wall. 333. 

Reprieve whereby the execution is suspended is merely the postponement of 
thé execution for a definite time and it does not and cannot defeat the ulti- 
mate execution of the judgment but merely delays it. It is extended to a 
prisoner in order to afford him an opportunity to procure some amelioration 
of the sentence which has been imposed upon him. But power to reprieve is 
an executive act and the sole judge of the sufficiency of facts and of the pro- 
priety of the action is the Governor. No other department in America has 
control over his actions. The pardoning power is in derogation of the law and 
the power of pardoning when conferred on the head of the executive is an exe- 
cutive power and function. The pardon may be conditional and the grant of 
a conditional pardon is not illegal. : 


6 (1867) 18 Law. ed. 366 at p. 370 & 371, 4 Wallace 333. _ 
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It has been held that the power of pardon is not subject to legislative con- 
trol: Ex Parte A. H. Garland; nor is it open to the legislature to change 
the effect of pardon: United States v. Klein’. The executive may grant 
pardon for good reasons or bad or for any reason at all; its act is final and 
irrevocable.. The Courts have no concern with the reasons which actuated the 
executive. This power is beyond the control of the judiciary; 39 Am. Jur. 545, 
ss. 48; Horwitz v. Connor.® 

Thus in England the exercise of the power by the King is the exercise of 
the power of mercy. The power is plenary in nature and unfettered and as 
far as constitutional powers are concerned it can be exercised at any time atter 
the commission of the offence. In America the power of the executive under 
the Federal or State Constitution is the same in its nature as that exercised 
by the representative of the English Crown in America in colonial times. 67 
C. J. S. 565. It has been said that executive clemency exists to afford relief 
from undue harshness or individual mistake in the operation or enforcement 
of the criminal law. It is essential in popular Governments as well as in 
monarchies to vest in some other party than Courts the power to ameliorate or 
avoid particular criminal judgments and. the exercise of this power is the exer- 
cise by the highest executive of his full discretion and with the confidence that 
he will not abuse it. 

In Ez parte Garland, it was held that the President’s pardon was not 
subject to legislative control, said Field J.: 

“The power thus conferred is unlimited...It extends to every offence known to the 
kaw and may be exercised at any time after its commission,... This power of the Presi- 
dent is not subject to legislative control. Congress can neither limit the effect of his 
pardon, nor exclude from its exercise any class of offenders. The benign prerogative of 
mercy reposed in him cannot be fettered by any legislative restriction.” 

In Eg parte Grossman it was held that there was no difference between the 
power of the President and that of the King in regard to pardon and at page 
535 it was observed by Taft C. J.:— 

“Executive ‘clemency exists to afford relief from undue harshness or evident mistake 
in the operation or enforcement of the criminal law. The administration of justice by 
the courts is not necessarily always wise or certainly considerate of circumstances which 
may properly mitigate guilt. To afford a remedy, it has always been thought essential 
in popular governments, as well as in monarchies, to vest in some other authority than 
the courts power to ameliorate or avoid particular criminal judgments. It is a check 
instructed to the Executive for special cases. ..”. 

That case also laid down that the exercise of the executive power to the extent 
of destroying the deterrent effect of judicial punishment would be to pervert it 
but whosoever is to make the power useful must have full discretion to exercise 
it and that discretion is vested in the highest officer in the nation. ; 

In Biddle v. Perovich?, Holmes J. in dealing with pardons said :— 

“...A pardon in our days is not a private act of grace from an individual happening 
to possess power. It is a part of the constitutional scheme. When granted, it is the 
determination of the ultimate authority that the public welfare will be better served 
by inflicting less than what the judgment fixed...” 
and in Sorrells v. United States! the observation of Holmes J. were followed 
and it was held that the clemency is the function of the executive and it is the 
function of the Courts to construe the statute and not to defeat it as construed. 

A review of these American cases shows that the Courts there have accept- 
ed that the English principles respecting the extent, operation and effect of 

pardons and reprieves apply in America; that the power which was exercised 
by the King and by delegation by the colonial Governors is now exercised by 
the highest executive in the land and that a pardon which includes a reprieve 


7 (1872) 20 Lew. ed. 519, 13 Wallace 128. 480. 
8 6 Com. L. R. 1497. 10 fie) 77 Law. ed. 413 at p. 421, 287 


9 (1927)'71 Law ed. 1161, 1163, 274 U.S. U.S. 
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and a respite may variously be described as an act of clemency, an act of mercy, 
an act of grace, an exercise of the sovereign or governmental power or the 
determination of the ultimate authority. Therefore, the principles which go- 
vern the exercise of this executive power are quite different from those which’ 
govern the exercise of the power of the Courts. It may also be pointed out that 
the American Courts have frowned upon any interference by the Courts or by 
Legislature with the extent and effect of the prerogative of the people vested. 
in the President in the exercise of his power of benign mercy. It was so held 
in Ex parte Garland and United States v. Klein. In the former case 
the President had given a pardon to rebels who had taken part in the civil war 
against the forces of the federation and the Legislature had reversed that par- 
don and it was held that pardon was not subject to legislative control and Mm 
the latter which was a conditional pardon the power of the Legislature was held 
not to be exercisable. 

The power of the executive can be exercised at any time. This is so in’ Eng-, 
land, in America and in India. The King, said Lord Coke, ‘‘can forgive any 
crime, offence, punishment or execution either before attainder, sentence or 
conviction or after’’; 3 Insti. 233; Hawkins’ Plea of the Crown Bbk. 2. Chapt. 
37. In the Indian statute the words ‘‘any time’’ are expressly used in s. 401 
of the Criminal Procedure Code and in England it is an accepted practice 
that the Crown can pardon before or after conviction or before trial. As far 
as the power of pardon before trial is concerned it can be exercised by entering 
nolle prosequi which is also the law in India. Under s. 333 of the Code of 
Criminal Procedure the Advocate General can, in cases tried before the High 
Court, enter a nolle prosequi and this power is absolute and not subject to the 
control of the Court. This section makes it clear that before a verdict 1s given’ 
the Advocate General may inform the Court on behalf of the Government that 
he will not further prosecute the defendant upon the charge and he shall be 
discharged but this discharge does not amount to acquittal unless the Judge 
otherwise directs. We are informed that in the city of Bombay the power of 
the Advocate General extends to cases tried by the Court of Session. There is 
no chance of private complainant being able to restart the proceedings because 
the Crown ean always take over any criminal proceeding and then enter a 
nolle proseque. Similarly the power is given in regard to other Courts of 
original jurisdiction to the Public Prosecutor under s. 494, Criminal Procedure 
Code, but that power is not as absolute as it is in the case of s. 333 because it 
1s subject to the consent of the Court. l 

In the absence of constitutional restrictions the power of pardon and reprieve 
whether conditional or unconditional may be exercised at any time after the' 
commission of the offence either before legal proceedings are taken or during’: 
their pendency or after an appeal is filed and while the case is pending in the: 
appellate Court. It was so held in Ha parte Grossman; Ex parte Gar- 
land and so stated in 67 C. J. S. 572. In the absence of a limitation im- 
posed by law there is no limit to the period of reprieve and successive reprieves 
where a period is prescribed are not illegal: 67 C. J. S. p. 582. 

A case where the power of reprieve was exercised and operated during the 
pendency of the appellate proceeding is Rogers v. Peck11. There one Mary’ 
Mabel Rogers was granted reprieve to permit her to appeal to the Supreme. 
Court of the United States from the order of the District Court denying habeas , 
corpus. She was convicted of murder at the December term 1903 and was 
confined in solitary confinement until February 3, 1905, on which day she was 
to suffer the penalty of death. On February 1, 1905, the Governor reprieved : 
the execution of sentence until June 2, 1905. On April 29, 1905, she presented. 
a petition for a new trial to the Supreme Court of the State. The petition’ 
was admitted on May 5, 1905, and fixed for hearing on May 10, 1905, but was 
dismissed on May 30, 1905, and a new trial was refused. On June 1, 1905, 


11 (1905) 50 Law. ed. 256. 
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„the execution of the sentence was further reprieved by the Governor, until 
.June 23, 1905. Thereupon she filed her petition in the Federal Court for a 
writ of habeas corpus which was dismissed. On that date the Governor further 
-reprieved the execution of the sentence until December 8, 1905. The appeal 
to the Supreme Court of the United States was admitted on June 22, 1905, but 
the appeal was finally dismissed on November 27, 1905. One of the grounds of 
appeal in the Supreme Court was that the Governor, by giving the reprieve, 
issued his order requiring the execution while proceedings were pending in the 
Court of the United States for her relief on habeas corpus and therefore the 
‘order was null and void and another ground was the failure of the Supreme 
Court of the State to grant a stay and fixing a date for execution. Both the 
grounds were overruled and it was held that the reprieve was to allow the cause 
to be heard on appeal in the Supreme Court and that the order of the Governor 
was not against due process clause and when the Governor had given a reprieve 
beyond the hearing in the State Supreme Court there was no occasion for the 
‘Court to act in the matter. ‘This case shows that the power of reprieve is exer- 
eisable even during the period that proceedings are pending in an appellate 
‘Court. 

The argument in opposition to the submissions of the learned Advocate 
General was that although the power of the executive to grant pardon or re- 
prieve or suspension of sentence was absolute and could „be exercised at any 
time yet there was a statutory as well as a constitutional limitation on the 2xer- 
cise of this power which excluded the power of the executive for the period 
when the case of a defendant had been brought before the Supreme Court or 
before any other appellate Court as the case may be. For the latter reference 
was made to s. 426 of the Criminal Procedure Code which gives the power to 
appellate Courts to suspend a sentence pending an appeal for reasons to be 
recorded in writing and as to the former arts. 142 and 145 of the Constitution 
were referred to. Article 142 confers on the Supreme Court the power to do 
complete justice in any cause or matter pending before it and art. 145 gives 
to the Supreme Court power to make rules with the approval of the President 
but subject to any law which the Parliament may pass. Under art. 145 winch 
is the rule making power of this Court, the Court has made two rules which are 
relevant for the purpose of this appeal and they are Order XXI, Rule 5 and 
Order XXI, Rule 28 and when quoted. they are as follows :— 

0.21, R. 5 “When the petitioner has been sentenced to a term of imprisonment, 
the petition shall state whether the petitioner has surrendered. Unless the Court other- 
wise orders, the petition shall not be posted for hearing until the petitioner .has sur- 
rendered to his sentence.” 

0.21, R. 28 “Pending the disposal of any appeal under these Rules the Court may 

order that the execution of the sentence or order appealed against be stayed on such 
terms as the Court may think fit”. 
- + Rule 5 is a salutory rule in that the Court will not hear a ease in which the 
party is in contempt of the order of the subordinate Court but that rule is in 
express words subject to the discretion given to this Court under art. 186 which 
states :— 

“Notwithstanding anything in this Chapter, the Supreme Court may, in its discre- 

tion, grant special leave to appeal.. 
Rules made under art. 145 are subordinate legislation because they are ‘subject 
to any law made by Parliament and can be changed by the Court with the ap- 
proval of the President. The change of an article, on the other hand, is to be 
in accordance with the provisions of the Constitution and, therefore, merely 
‘because this Court has also the power under the rules to grant suspension of a 
sentence and it has made rules that it will not entertain any petition for leave 
to appeal unless the petitioner surrenders himself to the sentence cannot over- 
ride the provisions of art. 161; because if there is irresolvable conflict between 
ba article and the rules then the rules must give way, being subordinate legis: 
ation. 
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, . f 
ed that the power of the Court under articles 142 and 145 and o 
the iisti under art. 161 are mutually inconsistant and, therefore, e ae 
of the Governor does not extend to the period the appeal is pending in : is 
Court because law does not contemplate that two authorities ie. executive 
and judicial should operate in the same field and that it is necessary that this 
Court should put a harmonious construction on them. Article 142 of the Con- 
stitution, it was contended, is couched in language of the widest amplitude and 
comprises powers of suspension of sentences ete. The argument that the power 
‘of the executive to suspend the sentence under art. 161 and of the judiciary 
to suspend the sentence under art. 142 and art. 145 are in conflict ignores the 
nature of the two powers. No doubt the effect of both is the same but they 
do not operate in the same field; the two authorities do not act on the sarne 
principles and in exercising their powers they do not take the same matters 
‘into consideration. The executive exercises the power in derogation of the 
judicial power. The executive power to pardon including reprieve, suspend 
or respite a sentence is the exercise of a sovereign or governmental power which 
is inherent in the State power. It is a power of clemency, of mercy, of grace 
‘benign prerogative’’ of the highest officer of the State and may be based on 
policy. It is to be exercised on the ground that public good will be as well 
or better promoted by suspension as by the execution but it is not judicial 
process. The exercise of this power lies in the absolute and uncontrolled dis- 
eretion of the authority in whom it is vested. 


The power of the Courts to suspend sentences is to be exercised on judicial 
eonsiderations. At Common Law, it was held in Ex parte United States’? Courts 
possessed and asserted the right to exert judicial discretion in the enforcement of 
the law to temporarily suspend either the imposition of sentence or its execn- 
tion when imposed to the end that pardon might be procured or that the violation 
of law in other respects might be prevented. It was also held that a Federal 
District Court exceeds its power by ordering that execution of a sentence im- 
posed by it upon a plea of guilty be suspended indefinitely during good be- 
haviour upon considerations wholly extraneous to the legality of the conviction: 
Ex parte U.S. 


Marshall C. J. in U.S. v. George Wilson stated as follows :— 

“,..It is a constituent part of the judicial system that the judge sees only with judi- 
cial eyes, and knows nothing respecting any particular case, of which he is not informed 
judicially”. = 
In Er parte Grossman, it was said that administration of justice by the 
Courts is not necessarily or always wise or considerate of circumstances which 
may mitigate a guilt and in order to remedy this it was thought necessary to 
vest this in some other authority than the Court to ameliorate or avoid parti- 
cular criminal judgments. The exercise of this power has the effect of des- 
troying. the deterrent effect of judicial punishment. The extent of the two 
powers, Judicial and executive and the difference between the two has been 
pointed out in United States v. Benz13 in which it was held that no usurpation 
of the pardoning power of the executive is involved in the action of a Court 
m reducing punishment after the prisoner had served a part of the imprison- 
ment originally imposed. At page 358 the distinction was. stated as follows :—- 

l “...The judicial power and the executive power over sentences are readily distin- 
guishable. To render judgment is a judicial function. To carry the judgment into 
effect 18 an executive function. To cut short a sentence by an act of clemency is an 
exercise of executive power which abridges the enforcement of ‘the judgment, but does 
> not alter it qua judgment. To reduce a sentence by amendment alters the terms of the 


judgment itself and is a judicial act as much as the imposition of the séntence ‘in the 
first instance”, 


ee oo) 61 Law. ed. 129 at p. 141, 242 ` 13 (1931) 75 Law. ed. 354, 282 U.S. 304. 
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-According to Willis ‘‘Courts may exercise the power of suspending sentence 
although this, like the pardoning power, partakes of the nature of an exéeu- 
tive function; which shows that giving of suspensions of sentences is an exercise 
of executive power’’: Willis’ Constitutional Law, p. 151. Clemency is the func- 
tion of the executive and it is the function of the Courts to construe a statute 
and not to defeat it as construed. . 4 | 

The judicial power, therefore, is exercisable on judicial considerations. The 
Courts would approach every question in regard to suspension with a judicial 
eye. They are unable to look to anything which is outside the record or the 
facts which are proved before them. It is not their sphere to take into consi- 
deration anything which is not strictly judicial. Ai Court knows nothing of a 
ease except what is brought before it in accordance with the laws of procedure 
and evidence and consequently this is a power distinct from the power of the 
executive which may act, taking into consideration extra-judicial matters even 
on the ground that suspension, remission and commutation may be more for 
public good and welfare than no interference. These are all matters of public 
policy and matters which are not judicial and are within the power of the exe- 
cutive and therefore it cannot be said that the two powers operate in the same 
field. No doubt they may have the same effect but they operate in distinct 
fields, on different principles taking wholly irreconcilable factors into considera- 
tion. 


Taking the case of pardon it is important to note that pardon is granted 
for reasons other than innocence. A pardon, it has been said, ‘‘affirms the 
verdict and disaffirms it not”. (28 Harward Law Review at p. 647 by Samuel 
Williston). 

Commutation of sentences is a power which is exercisable by the executive 
to ameliorate the rigours of the punishment by Courts when death sentences 
are imposed. It was not contended that the power of commutation 1s not 
available to the executive after the sentence is passed and befpre an appeal 
is filed or pending the appellate proceedings. It has the same effect as reduc- 
tion of a sentence by a Court from death to one of imprisonment for life or 
transportation for life as it used to be. In England and in America it is exer- 
eised on the condition of acceptance by the convict but no such limitation is 
imposed on the power of the executive under the Indian law. But whereas 
the Court will take into consideration only the circumstances which would 
justify the exercise of judicial power it is open to the executive to act on other 
grounds and the act of the executive is not subject to review by the Courts, 
the executive being the sole judge of sufficiency of facts and of the propriety of 
the action and no other branch has any control over executive action. 


As to suspension of sentence again in s. 426 of the Criminal Procedure Code 
it is expressly stated that an appellate Court can suspend the sentence for reasons 
_to be stated; no such limitation is imposed on the executive under s. 401 of the 
Code. The language of the two sections themselves shows the field in which the 
two powers operate although the effect may be the same. It is relevant to 
eonsider in this connection the grounds on which a Court acts in regard to offen- 
ees punishable with death or imprisonment for life (s. 497 of Criminal Procedure 
Code) but no such restrictions impede executive action. Similarly when the Su- 
preme Court acts under art. 142 it acts judicially and takes only those facts into 
eonsideration which are sufficient in the judicial sense to justify the exercise of 
its power; so would be the case when the power is exercised under the rules 
framed bv the Court. Thus it appears that the power of the executive and 
of the judiciarv to exercise the power under arts. 161 and 142 or under ss. 401 
and 426 are different: in nature and are exercised on different considerations 
and even may have different effect. 

Executive power exercised In regard to sentences passed by Courts is in it 
very nature the exercise of constitutional authority which negatives the orders 
of the Court. Every time it is exercised it conflicts with some order of the 
Court whether it is a case of pardon or commutation of sentence or a reprieve 
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or suspension or respite. It is an interference with some action of the Court 
which makes the power of the executive to that extent overriding. It is for 
this reason that it has been said in American judgments, eg. Ex parte Gross- 
man, that although the Constitution has made the judiciary as independent 
of other branches as is practicable it is, as often remarked, the weakest of the 
three. It must look for a continuity of necessary co-operation in the possible 
reluctance of either of the other branches to the force of public opinion. . The 
action of the executive in interfering with sentences passed by Courts is a 
matter which is not within the amplitude of the judicial power of the Courts 
and whenever any action is taken by the executive, unless it is illegal, it is not 
justiciable nor subject to legislative control. 

The power that this Court exercises under order XXI, Rule 5 must also de- 
pend upon the decision of the question whether art. 145 can be used in deroga- 
tion of the power given to the Governors under art. 161. As has been stated 
above, being subordinate legislation, it must in reality be subordinate, to the 
provisions of the Constitution which is obvious from the fact that any revision 
of the articles of the Constitution will require the procedure laid down in the 
Constitution for its amendment whereas the rules made under the Constitution 
ean be changed by the Court itself with the approval of the President or by a 
Parliamentary enactment. 

The language of art. 161 is of the widest amplitude and applies to the various 
forms of clemency mentioned therein. It is not denied that the power of par- 
don is not affected by art. 142 and this power includes the power to reprieve. 
It would be an undue construction of the exercise of the power of pardon to 
take out from its purview that portion of it which is termed reprieve or stay 
of execution or suspension and respite of sentence which differs from suspen- 
sion of sentences only in terminology. The construction suggested would he 
illogical because the plenitude of the language would remain unaffected before 
the petition for leave to appeal is filed and after the decision of the appeal that 
the power would remain suspended during the pendency of the appeal pro- 
‘ceedings even though the power of pardon and of commutation remains intact 
and the suggested restriction is not borne out by the language of the article. 
And this construction is opposed to decisions of Courts of America where the 
power is similar as in India. Even on the analogy of the Privy Council case 
Balmukund v. The King Emperor'* where reprieve was granted pending the 
hearing of the special leave petition i.e. upto the date the petition was taken up, 
heard and decided and therefore uptil that date the reprieve was necessary and 
proper. In Rogers v. Peck reprieve was granted for a period of time ex- 
tending beyond the hearing of the appeal proceedings. : 

If the argument as to want of the power of suspension during the period 
of pendency of an appeal is sustainable then the power to commute must equally 
.be so affected because what is commutation when exercised by.the executive is 
called reduction of sentence when ordered by the Court. The two are neither 


different in nature nor in effect. 

Reference was made to s. 295 of the Government of India Act of 1935 whare- 
by the prerogative of the King and of the Governor-General as his delegate 
was specifically saved. Reference was also made to s. 209(3) of that Act wuch 
gave to the Federal Court the power of stay in any case; the argument being 
that the prerogative power of the King and his delegate the Governor-Gencral 
would not be unlimited but for its being expressly saved by s. 295(2). A close 
examination of these provisions and the application of rules of interpretation 
do not support the soundness of this argument. 

Section 209(3) is in Part IX the Judicature and chapter I the Federal 
Court. It gave power to the Federal Court to stay executions in any case 
under appeals as follows: 


S. 209(3) “The Federal Court may, subject to such terms or conditions as it may 
l4 (1915) L.R. 42 LA. 133, s.c. 17 Bom. L.R. 487. 
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think. fit to impose, order a stay of execution in any case under appeal to the Court, 
pending the hearing of the appeal, and execution shall be stayed accordingly”. 

Section 295 is in Part XII Miscellaneous and under sub-head Provisions as 
to legal matters. Section 295 provided :-— 


S. 295(1) “Where any person has been sentenced to death in a Province, the Governor- 
General in his discretion shall have all such powers of suspension, remission or commu- 
tation of sentence as were vested in the Governor-General in Council immediately before 
the commencement of Part IH of this Act, but save as aforesaid no authority in India 
outside a Province shall have any power to suspend, remit or commute the sentence of 
any person convicted in the Province: 

Provided that nothing in this sub-section affects any power of any officer of His 
Majesty’s forces to suspend, remit or commute a sentence passed by a court martial. 

(2) Nothing in this. Act shall derogate from the right of His Majesty, or of the 
Governor-General, if any such right is delegated to him by His Majesty, to grant 
pardons, reprieves, respites or remissions of punishment”. 

Stay of execution is a term appropriate to civil proceedings as O. XXI, rr. 26 
and 29 and O. XLI, r. 5 of the Code of Civil Procedure would show, but even if it 
applied to criminal proceedings it would be of little assistance in understand- 
ing the meaning of art. 142(/) in any different manner from what has been 
said above. But s. 295(2) is pressed into service to show that wherever the 
power of the executive is intended to be overriding it is specifically so stated. 
So construed the power exercisable by the Governor-General in his discretion 
and of the Governor will be of lesser amplitude and subject to the limitation 
of s. 209(3), whereas the power of the King or the Governor-General acting 
under s. 295(2) will not be so which is seemingly incongruous. Besides the 
words ‘‘nothing in this Act shall derogate’’ in s. 295(2) only emphasise the 
constitutional position of the King’s prerogative and of his delegate and was 
more in the nature of ‘ex abundanti coutela’ because under constitutional prae- 
tice ‘Roy n’est ie par ascun statute, si il ne soit expressement nosme’’ is a 
principle which has been accepted in this Court qua the Union or the States. 
“Where the King has any prerogative, estate, right, title or interest he shall 
not be barred of them by the general words of an Act if he be not named 
therein’’; Broom’s Maxims p. 39 (1989) ed.; Province of Bombay v. Municipal 
Corporation of Bombay'®, where it was held that the Crown is not bound un- 
less expressly named or is bound by ‘‘necessary implication’’. 

Tf the argument of limitation of the King’s prerogative because of these 
saving words is sound then it means in the Constitution Act the British Parlia- 
ment did contemplate and provide that the power of the King or of the Gover- 
nor-General as his delegate as to suspensions, remissions or commutation would 
be overriding and exercisable in spite of the pendency of an appeal in the 
Federal Court. 

There are seven reasons for denying the argument of conflict between arts. 
- 142 and 161 :— 


(1) As has been-discussed above, the two articles operate.in two distinct 
fields where different considerations for taking action apply. That is how the 
two articles are reconcilable and should be reconciled. This interpretation 
aceords with the rule of statutory co-existence stated in text books on Inter- 
pretation of Statutes, which is as follows :— 

“It is sometimes’ found that the conflict of two Statutes is apparent only, as their 
objects are different and the language of each is restricted to its own object or subject. 
, When their language is so confined, they run in parallel lines without meeting.” (Max- 
well on Interpretation of Statutes (1953 ed.) p. 170). 

(2) The proper rule of construction of Statutes was, laid down in War- 
burton v. Loveland'®: . 

“...No rule of Bae can require, that when the words of one part of a statute 


15 (1946) L.R. 73 LA. 271. 16 (1882) 5 E.R. 499, at p. 510. 
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convey a clear meaning. ..it shall be necessary to introduce another part of the statute 
which speaks with less perspicuity, and of which the words may be capable of such 
construction, as by possibility to diminish the efficacy of the other provisions of the act”, 
This rule was accepted in regard to the interpretation of ss. 89, 92 and 93 of 
the Australian Constitution in the State of Tasmania v. Commonwealth of Aus- 
tralia’? : 

“Applying those expressions to these sections I would say they amount to this; 

Seeing that sec. 89 has an absolutely clear meaning, the rules of construction do not 
require us to introduce another part of the Statute which speaks with less perspicuity, 
and to apply that part to the construction of sec. 89. That would have the effect of 
diminishing the clearness of sec. 89 and appears to me to be an absolute inversion of 
the rule which is applicable in such a case”. 
In the instant case the words of art. 161 are clear and unambiguous. It is an 
unsound construction to put a fetter on the plenitude of the powers given in 
that article by reading an earlier article which deals with the powers of a 
different department of Government and uses language ‘‘which speaks with Jess 
perspicuity’’. 

(3) Moreover it is a relevant consideration in the matter of interpretation 
that the two articles are in two different parts. There is ample authority for 
the view that one is entitled to have regard to the indicia afforded by the ar- 
rangement of sections and from other indications; Dormer v. Newcastle-upon- 
Tyne Corporation’® per Slesser L.J. The arrangement of sections into parts 
and their headings are substantive parts of the Act and as is pointed out by 
Craies on Statute Law (5th ed.), p. 165, ‘‘they are gradually winning recog- 
nition as a kind of preamble, to the enactments which they. precede limitmg or 
explaining their operation”. They may be looked to‘as a better key to con- 
struction than a mere preamble. Ibid p. 195. 

In Inglis v. Robertson’? which turned on the meaning of the Factors Act, 
Lord Herschell said :— 

“These headings are not, in my opinion, mere marginal notes, but the sections in 
the group to which they belong must be read in connection with them and interpreted 
in the light of them...”. 
© Viscount Simon L. ©. said in Nokes v. Doncaster Amalgamated Collieries 
Ld.*° 20 (p. 1021) :— 7 


“,..Moreover, s. 154 contemplates or, at any rate provides for, the dissolution of 
the transferor company when the transfer of its undertaking has been made, and there 
appears to be no means of calling back to life the company so dissolved, for s. 294 
occurs in Part V of the Companies Act dealing with winding up, whereas s. 154 is 
found in Part IV”. 

These cases place accent on the principle that arts. 142(7) and 161 deal 
with different subjects showing operation in separate fields and were not in- 
tended to overlap so as to be restrictive of each other. 

(4) The language of art. 161 is general i.e. the power extends equally te 
all class of pardons known to the law whatever the nomenclature used; Eg parte 
. Wells and therefore if the power to pardon is absolute and exercisable at any 
time on principles which are quite different from the principles on which judi- 
cial power is exercised then restrictions on the exercise of the lesser power of 
suspension for a period during which the appeal is pending in this Court would 
be an unjustifiable limitation on the power of the executive. It could not 
have been the intention of the framers that the amplitude of executive power 
` should, be restricted as to become suspended for the period of pendency of an 
appeal in the Supreme Court. 


(5) If this interpretation is adopted it would lead to this rather ineon- 
gruous result that if the appeal is pending in a Court of Session or the High 
Court the power of the executive will be abundant, overriding and operative 


17 1C.L.R. 329 atp. 357. 19 [1898] A.C. 616 at p. 630. 
18 [1940] 2 K.B. 204, 217, 20 [1940] A.C. 1014. 


1960.) K. M. NANAVATY Vv. STATE OF BOMBAY (8.0.)—Kapur J. 251 


during the pendency of appeals but will be restrictive when appeal is brought 
-in the Supreme Court. sacs is eS 
'* (6) Article 161 is a later provision and when it was adopted the Consti- 
tution makers had already adopted art. 72 and arts. 142(/) and 145. It does 
not'seem reasonable that by so juxtaposing the articles it was‘the intention of 
the framers to constrict the power of the executive. The rules of interpreta- 
tion on this point have thus been stated: 

(a) It is presumed that the Legislature does not deprive the State of its 
- prerogative powers unless it expresses its intention to do so in express terms or 
“by necessary implication. Province of Bombay v. Municipal Corporation of 
the City of Bombay; Director of Rationing & Distribution v. Corporation 
of Calcutta?! 

(b) It seems impossible to suppose that so material a change in the consti- 
tutional powers of the Governor was- intended to be effected by a side wind. 

(c) The law will not allow alteration of a statute by construction when 
-the words may be capable of proper operation without it; Kutner v. Philips??. 

(d) It cannot be assumed that the Constitution has given with one hand 
what it has taken away with another; Dormer v. Newcastleupon-Tyne Corpora- 
hion. l l l 

(e) If two sections are repugnant, -the 
prevail: Wood v. Riley?3, per Keating J. , , 

(7) The power given to-the Governor in regard to pardons is a specifie 
power specially conferred as was vested in the colonial and British Governors 
‘in Indian Provinces during British days. The power given to the Court under 
art. 142(7) is a general power exercisable for doing complete justice in any 
eause or matter. ` If they, i.e., arts. 161 and 142(/) deal with the same subject- 
‘matter as'is contended then art. 161 must prevail over art. 142(7) which is in 
_ accord with the constitutional position as above discussed. . 

In the circumstances of this case I would grant the petitioner the exemption 
prayed for and proceed to hear the special leave petition on merits. 


. ORDER ` 
In view of the majority judgment, the petition is dismissed. 
~ | Petition dismissed. 


‘known rule is that the last must 
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‘Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice P. B. Gajendragadkar, 
Mr. Justice K. N. Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice J. C. Skah. 


RAJA NARAYANLAL BANSILAL v. MANECK PHIROZ MISTRY.* 


Indian Companies Act (VII of 1913), Sec. 138(4)—Companies Act (I of 1956), Secs. 645, 
646, 235, 240—Constitution of India, Art. 20(3)-—Inspector appointed under s. 138(4) 
of Act of 1913 whether after coming into force of Act of 1956 can’ exercise powers 
under latter Act—Whether s. 240 of Act of 1956 offends against art. 20(3)—Article 14 
whether violated by. ss. 239 and 240 of Act of 1956. i l 

An Inspector appointed under s. 138(4) of the Indian Companies Act, 1913, and 
officiating as such on coming into force of the Companies Act, 1956, must be deemed 
to have been appointed under s. 235 of the Companies Act, 1956, and he can, therefore, 
exercise his powers and authority under the relevant provisions of the latter Act. 

Section 240 of the Companies Act, 1956, does not offend against art. 20(3) of the 
Constitution of India. l ; : 

For invoking the constitutional right against testimonial compulsion guaranteed 
under art. 20(3) it must appear that a formal accusation has been made against the 
party pleading the guarantee and that it relates to the commission of an offence which 
in the normal course may result in prosecution. 

‘21 Criminal Appeal No. 158 of. 1956. *Decided, August 31, 1960. Civil Appeal 


-22 [1891] 2 Q.B. 267 at p. 272. No. 268 of 1959. . 
23 (1867-8) 3 C.P. 26. 
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Magbool Hussain v. The State of Bombay,’ S. A. Venkataraman v. The Union of 
India’ M. P. Sharma v. Satish Chandra, District Magistrate, Delhi,’ Thomas Dana v. 
State of Punjab,’ Mohd. Dastagir v. The State of Madras, and „Hearts of Oak As- 
surance Co. v. Attorney-General,’ referred to. 

Article 14 of the Constitution is not violated either by s, 239 or s. 240 of the Com- 


panies Act, 1956. 
Tas facts appear at 61 Bombay Law Reporter 220. 


A. V. Viswanatha Sastri, with Ganpat Rai and I. N. Shroff, for the appellant. 
M. C. Setalvad, Attorney-General for India, and B. Sen, with T. M. Sen, 


for the respondents. 


GAJENDRAGADKAR J. The appellant Raja Narayanlal Bansilal of Bombay is. 
_ the Managing Agent of a limited company named the Harinagar Sugar Mills 

Limited. _By virtue of the power conferred on him by s. 187 of the Indian 
Companies Act, 1913 (VII of 1913) the Registrar wrote to the mills on Novem- 
ber 15, 1954, that it had been represented to him under s. 187(6)' that the 
business of the company was ‘carried on in fraud, and so he called upon the 
company to furnish the information which he required as set out in a part of 
his letter (exh. A). On April 15, 1955, the Registrar made a report (exh. AA) 
to the Central Government under s. 1387(5) of the said Act. This report showed 
that according to the Registrar the affairs of the company were carried on in 
fraud of econtributories and they disclosed an unsatisfactory state of affairs. 
‘The report pointed out that the appellant was the Managing Agent of the 
company as well as its promoter, and that it was suspected that under a ficti- 
‘tious name of Bansilal Uchant Account the company was advancing money to: 
the several firms owned by the appellant which were ostensibly purchased from. 
the company’s funds, The report further stated that between the years ending 
in September 1942 and 1951 about Rs. 19,200 were paid for Harpur Farm and 
Rs. 39,800 for Bhavanipur Farm, and accounts disclosed that the Uchant Ac- 
count was chiefly operated upon for purchasing such lands out of the funds. 
of the company though the purchase in fact was for and on behalf of the 
appellant. The Registrar also added that he had reason to believe that the 
‘Managing Agent was utilising the property of the company in some cases for 
his personal gain, and concluded that, in his opinion, a case had been made out 
for an investigation under s. 138. 

On receiving this report, on November 1, 1955, the Central Government 
passed an order under s. 188(4) of the said Act (exh. B) appointing respondent 
No. 1 Maneck P. Mistry, who is a Chartered Accountant, as an inspector to in- 
vestigate the affairs of the company from the date of its Incorporation. The said 
‘inspector was asked to point out all irregularities and contraventions of the 
provisions of the said Act or any other law, and make a full report as indicated 
in a communication which was separately sent to him. This separate commu- 
nication (exh. BB) prescribes the mode of enquiry which should be adopted 
by inspectors. It requires that while investigating the affairs of companies the 
inspectors should bear in mind that for a successful prosecution the evidence in 
support of a charge must be clear, tangible and cogent, and that their reports 
should specify with reference to the evidence collected during the investigations 
the points specified under para. 2(a) to (e). In the course of their investiga- 
tion the inspectors are asked to make use of the powers available to them under 
s. 140 of the said Act including the right to examine a person on oath. The 
investigation should be conducted in private and the inspectors are not entitled 
to make publie the information received by them during the course of the 
investigation. : 


1 (1953) 56 Bom. L.R. 13, s.o. [1953] S.C.R. 4 [1959] AIR. S.C. 3 
730. 5 [1960] A.LR. S.C. 756. 

2 [1954]S.C.R. 1150. 6 [19327 A.C. 392. 

3 [1954] S.C.R. 1077. 


R. 
R. 


N960.] . NARAYANLAL BANSILAL V, M. P. MISTRY (s.c.)—Gajendragadkar J. 253 


Pursuant to the powers conferred on him by the said order respondent No. 1 
-wrote to the appellant intimating to him that he would examine him on oath 
im relation to the. business of the company under s. 140(2)} of the-said Act 
(exh. C). Meanwhile on April 1, 1956, the Companies Act of 1913 (VII of 
1913) was repealed by the Companies Act of 1956 (I of 1956). For the sake 
of convenience we would hereafter refer to the repealed Act as the old Act and 
the Act which came into force on April 1, 1956, as the new Act. On July 26, 
1956, the Central Government purported to exercise its power under s. 239(2) 
of the new Act and accorded approval to respondent No. 1 exercising his powers 
of investigating into, and reporting on, the affairs of the appellant including 
his personal books of accounts as well as, the affairs of the three concerns speci- 
fied in the order. These three concerns are M/s. Narayanlal Bansilal, who are 
the Managing Agents of Harinagar Sugar Mills, the Shangrila Food Products 
Limited and Harinagar Cane Farm. It appears that the appellant is the pro- 
prietor of the firm of Narayanlal Bansilal. After this order was passed res- 
pondent No. 1 served upon the appellant the four impugned notices (exh. E 
collectively) on May 9, 1957, May 16, 1957, May 29, 1957, and June 29, 1957, 
respectively. “These notices are substantially identical in terms, and so it would 
be sufficient for our purpose to set out the purport of one of them. The first 
notice called upon the appellant to attend the office of respondent No. 1 on the 
date and at the time specified for the purpose of being examined on oath in 
relation to the. affairs of the company, and to produce before respondent No. 1, 
all the books of accounts and papers relating to the said company as mentioned 
in the notice. The appellant was further told that in default of compliance 
with the requisition aforesaid necessary legal steps would be taken without 
further reference to him. The notice contains a list of twelve items describing 
the several documents which the appellant was required to produce before 
respondent No. 1. . 

_ After these notices were served on the appellant he filed a petition (No. 201 
of 1957) in the Bombay High Court and prayed that.the High Court should 
issue a writ of certiorari or any other appropriate direction, order or writ under 
art. 226 of the Constitution calling upon respondent No. 1 to produce the re- 
cords of the case relating to the notices in question and to set aside the said 
notices, the proposed examination of the appellant and the interim report made 
by him. It further-prayed for a writ of prohibition or any other appropriate 
direction, order or writ restraining respondent No. 1 from making any in- 
-vestigation under the said notices and, from exercising any power of investi- 
gation under s. 239 and/or- s. 240 of the new Act and/or from investigating. 
into the affairs of any persons or concerns specified in the petition. The peti- 
tioner claimed these writs mainly on two grounds. He first alleged that since 
respondent No. 1 had been appointed under the old Act he had no jurisdiction 
to exercise powers referable to the relevant provisions of the new Act. This 
ground assumed that the said relevant provisions of the new Act are valid, but 
it is urged that the powers referable to the said provisions are not available 
to respond No. 1 since he was appointed under the old Act. The other 
-ground on which the writs were claimed challenges the vires of ss. 239 and 
240 of the new Act. This challenge assumed an alternative form. It is argued 
that. s. 240 offends against the constitutional guarantee provided by art. 20(3) 
of the Constitution and it is also urged that certain portions of ss. 239 and 
240 offend against another constitutional guarantee provided by art. 14 of the 
Constitution. It is thus on these three contentions that the petitioner claimed 
appropriate writs by his petition before the Bombay High Court. These pleas 
were resisted by the Union of India which’ had been joined to the proceedings 
as respondent No. 2. Mr. Justice K. T. Desai, who heard the petition, rejected 
the contentions raised by the petitioner, and held that no case had been made 
out for the issue of any writ. This decision was challenged by the appellant 
before ihe Court of Appeal in the Bombay High Court; the Court of Appeal 
agreed with the view taken by Desai J., and dismissed the appeal. Therenpon 
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the appellant applied for and obtained a certificate from the High Court, and it 
is with the said certificate that he has come to this Court by his present appeal. 
On his behalf Mr. Viswanatha Sastri has raised the same three points for our 
decision.” | ` . 

Let us first examine the question whether or not respondent No. 1 has juris- 
diction to exercise the powers under the relevant provisions of the new Act. 
It is common ground that if respondent No. 1’s powers to hold the investigation im- 
question are 'to be found in the relevant provisions of the old Act and not those 
of the new Act the impugned notices issued by him would be without authority 
and jurisdiction. In dealing with this question it is necessary to examine the 
broad features of the relevant sections of the two Acts. 

We will begin with the old Act. Section 187 of the old Act deals with in- 
vestigation by the Registrar. Section 137(/) provides that where the Registrar 
on perusal of any document which a company is required to submit to him 
is of opinion that any information or explanation is necessary in order that 
such document may afford full particulars of the matter to which it purports 
to relate he may, by a written order, call on the company to furnish in writing 
the necessary information or explanation within the time to be specified in the 
order. Section 137(5) requires the Registrar to make a report in writing to 
the Central Government if no information is supplied to him within the spec- 
fied time, or if the information supplied to him appears to him to disclose an 
unsatisfactory state of affairs, or does not disclose a full and fair statement of 
the relevant matters. Thus s. 137(7) to (5) deal with the investigation which 
the Registrar is empowered to make on a perusal of the document submitted 
to him by a company under the provisons of this Act. Section 137 (6) deals 
with a case where if it is represented to the Registrar on materials placed before 
him by any contributory or creditor that the business of a company is carried 
on in fraud or in fraud of its creditors or in fraud of persons dealing with the 
eompany or for a fraudulent purpose, he may, after following the procedure pres- 
eribed in that behalf, call for information or explanation on matters to be 
specified in his order within such time as he may fix, and when such an order 
is passed the provisions of s. 137(2) to (5) would be applicable. This sub-sec- 
tion provides that if at the end of the investigation the Registrar is satisfied 
that the representation on which he took action: was frivolous or vexatious he 
shall disclose the identity of the informant to the company. This provision is 
obviously intended as a safeguard against frivolous or vexations representations 
in respect of the affairs of any company. The provisions of this section are sub- 
stantially similar to'the provisions of s. 234 of the new Act. — 

Section 188, which deals with investigation of affairs of companies by ins- 
pectors, authorises the Central Government to appoint one or more competent 
inspectors to investigate the affairs of any company and report thereon in 
such manner as the said Government may direct. The appointment of com- 
petent inspectors can be made by the Central Government in four classes of 
eases as specified in s. 138(/) to (4). It would be relevant to refer to two 
of these cases. Under s. 138(7) a competent inspector can be appointed in the 
case of a banking company having a share capital on the application of mem- 
bers holding not less than one-fifth of the shares issued, and under s. 138(4) 
in the case of any company on a report by the Registrar under s. 137(5). 
This section substantially corresponds to s. 235 of the new Act. 

The other sections of the old Act to which reference must he made are ss. 140, 
141 and 141A. Section 140(7) imposes upon all persons who are or have 
been officers of the company an obligation to produce before the’ inspectors 
all books and documents in their custody or power relating to the company. 
Section 140(2) empowers the inspector to examine on oath any such person, 
meaning a person who is or has been an officer of the company in relation to 
the business of the company and to administer an oath to him. Section 140(3} 
provides that if a person refuses to produce a book or a document or to answer 
any question he shall be liable to a fine not exceeding Rs. 50 in respect of each 
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offence. Section 141 provides that on the conclusion of an investigation the 
inspectors shall report their opinions to the Central Government, and shall 
forward a copy of their report to the registered office of the company; ‘and it 
also provides that a copy of the said report can be delivered at their request 
to the applicants for the investigation. Then we ‘have s. 141A which deals 
with the institution of prosecutions. Section 141A(J) provides that if from 
any report made under s. 188 it appears to the Central Government that any 
person has been guilty of any offence in relation to the company for which 
he is criminally liable the Central Government shall refer the matter to the 
Advocate General or the Publie Prosecutor. Section 141A(2) lays down that 
if the law officer who is consulted under sub-s. (Z) considers that there is a case 
in which prosecution ought to be instituted he shall cause proceedings to be 
instituted accordingly. That in brief is the scheme of the relevant provisions 
ef the old Act. 

We will now examine the scheme of the relevant provisions of the new Act. 
It has already been noticed that ss. 234 and 235 of the new Act are substantially 
similar to ss. 187 and 138 of the old Act. Section 239 of the new Act provides 
for the powers of the inspectors to carry on investigation into the affairs of 
related companies or of managing agent or associate. The sweep of the enquiry 
authorised by this section is very much wider than that under the correspond- 
ing section of the old Act. Sub-section (J) of this section authorises an ins- 
pector to investigate the affairs of a company and also the affairs of any other 
body corporate or person specified in cls. (a) to (d) if he thinks it necessary 
so to do. These clauses include several cases of body corporate which may 
have any connection direct or indirect, immediate or remote, with the affairs 
ef the company whose affairs are under investigation. It is unnecessary for our 
purpose in the present appeal to enumerate the said cases serially or exhaus- 
tively. It is conceded that the three other persons who have been called upon 
by respondent No. 1 to produce documents and give evidence fall within the 
purview of s. 239. As a°result of the provisions of s. 239(/) the inspector has 
to report. not only on the affairs of the company under investigation but also 
on the affairs of other bodies or persons who have been compelled to give evi- 
dence and produce documents during the course of the enquiry. The only safe- 
guard provided against a possible abuse of these extensive powers is that in 
the case of any body corporate or person referred to in els. (b)(ii), b(iii), (e) 
er (d) of sub-s. (Z) the inspector shall not exercise his relevant power without 
first having obtained the prior approval of the Central Government thereto. 

Section 240 of the new Act imposes an obligation on the corporate bodies 
and persons in respect of which or whom investigation is authorised by s. 239 to 
produce all books and papers and to give all assistance in connection with the 
said investigation; that is the result of s. 240(7). Section 240(2) empowers 
the inspector to examine on oath any of the persons referred to in sub-s. (J) ° 
m relation to the relevant matters as specified. Section 240(3) deals with a 
ease where a person refuses to comply with the obligation imposed on him by 
s. 240(7) or (2); and it provides that in such a case the inspector may certify 
the refusal under his hand to the Court, and the Court may thereupon enquire 
into the case, hear, witnesses who may be produced against or on behalf of the 
. alleged offender, consider any statement which may be offered in defence, and 

punish the offender as if-he had been guilty of contempt of the Court. Section 
240(4) deals with a case where the inspector thinks it necessary for the pur- 
pose of his investigation that a person whom he has no power to examine on 
eath should be examined, and it provides that m such a case he may apply 
to the Court, and the Court may, if it thinks fit, order that person to attend and 
be examined on oath before it on any matter relevant to the investigation. This 
sub-section provides for the procedure to be followed in examining such a 
witness. Section 240(5) lays down that notes of any examination under sub-s. 
-(2) or (4) shall be taken down in writing, and shall be read over to or by, and 
signed by, the person examined, and may thereafter be used as evidence against 
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him. Having thus made elaborate provisions for the production of documents 
and evidence in the course of the investigation by the inspector, s. 241 deals 
with the inspector’s report, and provides that the inspectors may, and if so 
directed by the Central Government shall, make interim reports to that Go- 
vernment, and on the conclusion of the investigation shall make a final report 
to it. Section 241(2) provides for the supply of the copy of the said report 
to the several parties concerned as specified in cls. (a) to (e). 


That takes us to s. 242 which deals with prosecution. Section 242(1) pro- 
vides inter alia that if from any report made under s. 241 it appears to the 
Central Government that any person has in relation to the company been guilty 
of any offence for which he is criminally liable, the Central Government may, 
after taking such legal advice as it thinks fit, prosecute such person for the 
offence, and it imposes on all officers and agents of the company, except those 
prosecuted, to give the Central Government all assistance in connection with 
the prosecution which they are reasonably able to give. That broadly stated is 
the position: with regard to the relevant provisions of the new Act. 


Mr. Sastri has drawn our pointed attention to the fact that the scope and 
‘nature of the enquiry authorised by the new Act are very much wider than 
under the old Act, and he has characterised the relevant powers conferred 
on the investigating inspectors as draconian. » He, therefore, contends that un- 
less it is established that these powers are available to the inspector ap- 
pointed under the relevant provisions of the Act the impugned notices must 
be set aside; and his argument is that these powers are not available to the 
inspector appointed under the old Act. The decision of this question will de- 
pend mainly on the construction of ss. 645 and 646 of the new Act. i 


Section 644 provides for the repeal of the enactments mentioned in Sche- 
dule XII; the old Act is one of the enactments thus repealed. Ordinarily the 
effect of the repeal of the old Act would have been governed by the provisions 
s. 6 of. the General Clauses Act, X of 1897, but in the case of the new Act 
the application of the said section is subject to the provisions of ss. 645 to. 657 
of the Act; that is the effect of s. 658 which provides that the mention of parti- 
culars in ss. 645 to 657 or in any other provisions of this Act shall not pre- 
judice the general application of s. 6 of the General Clauses Act, 1897, with 
‘ respect'to the effect of repeals. In other words, though s. 6 of the General 
Clauses Act will generally apply, its application will be subject to the pro- 
visions contained in ss. 645 to 657; this position is not disputed. 

It is now necessary to consider s. 645. It reads thus: 

“Nothing in this Act shall affect any order, rule, regulation, appointment, convey- 
ance, mortgage, deed, document or agreement made, fee directed, resolution passed,:- 
_ direction given, proceeding taken, instrument executed or issued, or thing done, under 
or in pursuance of any previous companies law; but any such’ order, rule, regulation, 
- appointment, conveyance, mortgage, deed, document, agreement, fee, resolution, direc- 
tion, ‘proceeding, instrument or thing shall, if in force at the commencement of this Act, 
continue to be in force, and so far as it could have been made, directed, passed, given, 
` taken, executed, issued or done under or'in pursuance of this Act, shall have effect as 
if made, directed, passed, given, taken, executed, issued or done under or in pursuance 
of this Act.” 
The effect of this section is clear. If an inspector has been appointed under the 
relevant section of the old Act, on repeal.of the old Act and on coming into 
force of the new Act, his appointment shall have effect as if it was made under 
or in pursuance of the new Act. Indeed it is common ground that if s. 645 
had stood alone and had not been followed by s. 646 there would. have been 
no difficulty in holding that the inspector appointed under the old Act could 
exercise his powers and authority under the relevant provisions of the new Act, 
and the impugned notices would then be perfectly valid. Incidentally we may 
refer to the provisions of s. 652 in this connection. Under this section any 
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person appointed to any office aie or. by virtue of any prévious company. 
law shall be deemed to have been appointed to that office under this Act’. + ái 

_ It is; however, urged that the authority of the Fa a which is in disputes 
is governed by s. 646. This section provides: 

“Nothing in this Act shall affect the operation of section 138 of the Indian Com- 
panies Act, 1913 (VII. of 1913), as respects inspectors, or as respects the continuation” 
of an inspection begun by inspectors, appointed before the commencement of this Act; 
and the provisions of this Act shall apply to or in relation to a report of inspectors ap-“ 
pointed under the said section: 138 as they apply to or in relation to a report of inspec~' 
tors appointed under section 235 or 287 of this Act.” a 
The argument is that the expression ‘‘nothing in this Act’? includes s. 645 and" 
so s. 646 should be read as.an exception or proviso to s. 645; and if that is so,’ 
all matters covered by s. 188 of the old Act must continue to be governed by! 
the said Act and not by any of the provisions of the new Act. We are unable’ 
to accept this argument. In appreciating the effect of the provisions of s. 646° 
it is necessary to bear in mind that it occurs in that part of the new Act‘ 
which deals with repeals and savings. Section 645 to 648 are the saving sec- 
tions, and ordinarily and in the absence of any indication to the contrary these’ 
saving clauses should be read as independent of, and in addition to, and not’ ~ 
as providing exceptions to, one another. It is significant that whereas s. 646' 
provides for the continuance of the operation of s. 138 it does not make a corres- 
ponding provision for the continuance of the operation of s. 140 of the old Act. 
which deals with the powers of the inspector to call for books and to examine: 
parties. Besides, it may perhaps not be accurate to suggest that having regard’, 
to the provisions. of s. 645, s. 646 is wholly redundant.~ It would be possible to« 
take the view that cases falling under s. 138(7) of the old Act are intended: ' 
to be covered by s. 646 as they would not be covered by s. 645. In regard to’ 
the case of a banking company covered by s. 138(J) s. 646 will come into opera- 
tion and that may be one of the reasons for which s. 646 was enacted. It may; 


. be that. the case.of the banking company may also be covered by s. 35 of the; . 


Banking’ Companies Act, X of 1949, but since s. 188(7) applied to the said,- > 


_ case until the old Act was repealed ‘the Legislature may have, as a matter. of 


caution, thought it necessary to provide for the continuance of the operation of. 


s. 188 by enacting s. 646. However that may. be, we feel no.difficulty in holding: 
that s. 646° should not be construed as a proviso to s. 645 but-as an additional: 
saving provision. The words used in s. 645 are -so clear, and the policy and, 
object of enacting the said provision are in our opinion so emphatically express: » 
ed, that it would be unreasonable to hold that s. 646 was intended to provide 
for- such a radical exception to s. 645. Where the Legislature enacts a saving’ 
section as a matter of abundant caution the argument that the enactment of the’ 
said section ‘was not wholly necessary cannot be treated as decisive or even’ 
effective. Therefore, in our opinion, the High Court was right in coming’to 
the ‘conclusion that ‘the inspector appointed under s. 138(4) of the old Aet 
must by legal fiction, which is authorised by s. 645, be deemed to have been: 


~- appointed under s. 285 of the new Act, and if that is so, respondent No. 1 had 


authority and power to issue the impugned notices under s. 240 of the new Act. 
The challenge of the validity of the impugned notices on the ground that respon- . 
dent No. 1 had no authority to issue the said notices must, therefore, fail. 

- That takes us to the question as to whether the rélevant provisions of s. 240; 
which empower respondent No. 1 to issue the relevant notices by which ‘the 
appellant was called upon to give evidence and to produce documents, offend 


. against the: fundamental constitutional right guranteed by art. 20(3). It has 


been: ‘strenuously urged before as that the main object of the present investi- 
gation’ is'to ‘discover whether the appellant has. committed any offences, and ‘so 
‘by compelling him to give evidence and produce documents he is denied. ‘thie’ 
constitutional protection against self-incrimination. 
Article 20(3) provides that ‘‘no person-accused of any offence shall be com: 
pelled to be a witness against himself’’, It may be assumed that the appellant- 
L. R.—17. ` 
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is bei elled to be witness àgainst himself in the present proceedings; but 
a de a which ai our decision is whether the appellant can 
be said to be a person who is accused of any offence as required by art. 20(3). 
Mr. Sastri has contended that the words “‘person accused of any offence should 
not receive a narrow or literal construction; they should be liberally interpreted 
because the clause in which they occur eushrines a fundamental constitutional 
right and the scope and reach of the said right should not be unduly narrowed 
down. In support of this general argument Mr. Sastri has naturally relied on 
the historical background of the doctrine of protection against self-incrimina- 
tion; and he has strongiy pressed into service the decisions of the Supreme 
Court of the United States of America dealing with the Fifth Amendment to the 
Constitution of the United States. The said Amendment inter alia provides 
that ‘‘no person shall be compelled in any criminal case to be a witness against 
himself’’. It would be noticed that in terms the Amendment refers to a criminal 
case, and yet it has received a very broad and liberal interpretation at the 
hands of the Supreme Court of the United States of America. It has been held 
that the said constitutional protection is not confined only to criminal cases 
but it extends even to civil proceedings (vide: McCarthy v. Arndstein'). As 
observed by Mr. Justice Blatchford in Counselman v. Hitchcock? : 


“It is impossible that the meaning of the constitutional provision can only be, that 
a person shall not be compelled to be a witness against himself in a criminal prosecu~ 


tion against himself. It would doubtless cover such cases; but it is not limited to them. ` 


The object was to insure that a person should not'be compelled, when acting as a wit- 

l ness in any investigation, to give testimony which might tend to show that he himself 
had committed a crime. The privilege is limited to criminal matters, but it is as broad 
as the mischief against which it seeks to guard”, ’ 


In support of his plea that a liberal interpretation should be put on'an 
article which enshrines a fundamental constitutional right Mr. Sastri has also 
inyited our attention to the observation made by Mr. Justice Bradley in Boyd 
i v, United States®. Says Bradley J.: 


“,. illegitimate and unconstitutional practices get their first footing in that way, 4 


namely: by silent approaches and slight deviations from legal modes of procedure. This 
can only be obviated by adhering to the rule that constitutional provisions for the secu- 
rity of person and property should be liberally construed.” 


The learned Judge has also added that 


-“any compulsory discovery by extorting the party’s oath, or compelling the production 
of his private books and papers, to convict him of crime or to forfeit his property, is con 
trary to the principles of a free government, and is abhorrent to the instincts of an Ameri- 
can. It may suit the purposes of despotic power; but it cannot abide the pure atmosphere 
of political liberty and personal freedom”, 


In regard to this eloquent statement of the law it may, however, be permissible 
to state that under the English Law the doctrine of protection against self- 
inerimination has never been applied in the epartments of Company Law and 
Insolvency Law. There is no doubt that under s. 15 of the English Bank. 
ruptcy Act when a public examination of a debtor is held he is compelled to 
answer all questions as the Court may put, or allow to be put to him, and that 
the answers given have to be signed by him and can be used against him in 
evidence (Vide: Atherton In Ret); similar is the position under $. 270 of the 
English Companies Act. However, the general argument for the appellant is 
that in construing art. 20(3) we may take some assistance from the broad and 
liberal construction which has been placed on the apparently narrow and li- 


mited words used in the Fifth Amendment to the Constitution of the United 
States of America. 


1 (1924) 266 U.S. 84, 69 Law. ed. 158, 3 (1886) 116 U.S. 616, 29 Law. ed. 746, 
2 (1890) 142 U.S. 647, 35 Law. ed. 1110, atp. 752, 


f 
stp. 1113. 4 [1912] 2 K.B. 251. 
r 


~ 
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Thus presented the argument is no doubt attractive, and its validity ang 
effectiveness would have had to be fully and carefully examined if the question 
raised in the present appeal had been a matter of first impression; but the 
construction of art. 20 in general and art. 20(2) and (3) in particular has been 
the subject-matter of some decisions of this Court, and naturally it is in the 
light of the previous decisions that we have to deal with the merits of the ap- 
pellant’s case in the present appeal. In Magbool Hussain v. State of Bombay®> 
this Court had occassion to consider the scope and effect of the constitutional 
guarantee provided by art. 20(2). A person against whom proceedings had 
been taken by the Sea Customs Authorities under s. 167 of the Sea Customs 
Act and an order for confiscation of goods had been passed, was subsequently 
prosecuted before the Presidency Magistrate for an offence under s. 23 of the 
Foreign Exchange Regulations Act in respect of the same act. It was urged 
on his behalf that the proceedings taken against him before the Sea Customs 
Authorities was a prosecution, and the order of confiscation passed in the said 
proceedings was a punishment, and so it was argued that the constitutional 
guarantee afforded by art. 20(2) made his subsequent prosecution under s. 23 
of the Foreign Exchange Regulation Act invalid. This plea was rejected. In deal- 
ing with the merits of the plea this Court had to consider the meaning of the 
words ‘‘prosecuted and punished’’ used in art. 20(2). Article 20(2) provides 
that no person shall be prosecuted and punished for the same offence more than 
once, and the question raised was whether the proceedings before the Sea Cus- 
toms Authorities constituted prosecution, and whether the order of confiscation 
was punishment under art. 20(2). In construing art. 20(2) this Court consi- 
dered art. 20 as a whole and examined the inter-relation of the relevant terms 
‘used in the three clauses of the said article. ! 


“The very wording of art. 20”, observed Bhagwati J., “and the words used therein:— 
‘convicted’, ‘commission of the act charged as an offence’, ‘be subjected to a penalty’, 
‘commission of the offence’, ‘prosecuted and punished’, ‘accused: of any offence’, would in- 
dicate that the proceedings therein contemplated are of the nature of criminal 
proceedings before a Court of law or a judicial tribunal, and the prosecution 
_ in this context would mean an initiation or starting of proceedings of a criminal 


‘+ nature before a Court of law or a judicial tribunal in accordance with the procedure 


prescribed in the statute which creates the offence and regulates the procedure”. 


Having thus construed art. 20(2) in the light of the relevant words used im 
the different clauses of the said article, this Court naturally proceeded to en-- 
quire whether the Sea Customs Authorities acted as a judicial tribunal in hold-- 
ing proceedings against the person. The scheme of the relevant provisions of* 
the Act was then examined, and it was held that the said authorities are not a 
judicial tribunal with the result that the ‘‘adjudging increased rate of duty’ 
or penalty and confiseation’’ under the provisions of the said Act did not 
constitute a judgment or order of a Court or judicial tribunal necessary for 
the purpose of supporting the plea of double jeopardy. In the result the con- 
clusion of this Court was that when the Customs Authorities confiscated the 
gold in question the proceedings taken did not amount to a prosecution of the 
party nor did the order of confiscation constitute a punishment as contem-— 
plated by art. 20(2).. | 

This decision has been affirmed by this Court in the case of S. A. Venkata- 
- raman v. The Umon of India®. In that case an enquiry had been made against 
the appellant Venkataraman under the Public Servants (Inquiries) Act, 1850 
(Act. XXXVII of 1850). On receiving the report of the enquiry commis- 
sioner opportunity was given to the appellant under art. 311(2) to show cause, 
and ultimately after consultation with the Union Publie Service Commission 
the appellant was dismissed by an order passed by the President. The order 
of dismissal was passed on September 17, 1958. Soon thereafter on February 


5 (1953) 56 Bom. L.R. 13, 8.C.,s.c. [1953] 6 [1954] S.C.R. 1150. 
C.R. 730, 


t 
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28, ‘1954, the police submitted a charge-sheet against him charging him with 
having committed offences under ss. 161/165 of the Indian Penal Code and s. 
5(2) of ‘the Prevention of Corruption Act.. The validity of the subséquent 
prosecution was challenged by the appellant on the ground that it contravened 
the constitutional guarantee enshrined in art. 20(2). The appellant’s plea 
was, however, rejected on the ground that the proceedings taken against him 
before the commissioner under the Inquiries Act did not amount to a prose- 
cution. The relevant provisions of the said Act were examined, and it, was 
held that in an inquiry under the said Act there is neither any question of in- 
vestigating an offence in the sense of an act or omission punishable by any law: 
for the time being in force nor is there any question of imposing punishment 
prescribed by the law which makes that act or omission an offence. Mukher- 
jea J., as he then was, who delivered the judgment of the Court, has-referred 
to the earlier decision, in the case of Magbool Hussain and has observed that 
(p. 1154): ‘ l 


“Ithe effect of the said decision was] that the proceedings in connection with the pro- 


© secution and punishment of a person must be in the nature of a criminal proceeding, 


before a court of law or a judicial tribunal, and not before a tribunal which entertains 
a departmental or an administrative enquiry even though set up by a statute, but which 
is not required by law to try a matter judicially and on. legal evidence”, 3 


Thus these two decisions can be said to have considered incidentally the general 


' scope of art. 20 though both of them were concerned directly with the construc- 


tion and application of art. 20(2) alone. 

Article 20(3) was considered by the Full Court in M. P. Sharma v. Satish 
Chandra, District Magistrate, Delhi”. The question about the scope and effect 
of art. 20(3) was raised in that case by a petition filed under art. 32 of ‘the 
Constitution. It ‘appears that the Registrar of the Joint Stock Companies, 
Delhi State, lodged information with the Inspector-General, Delhi Special Police 
Establishment, against the petitioners alleging that they had ecommittéd seve- 
ral offences punishable under the Indian Penal Code. The lodging of this in- 
formation was preceded by an investigation into the affdirs of the petitioners’ 


company which had been ‘ordered’ by the Central Government ‘under s.-138 


of the old Act, and the report received at the end'of the'said investigation în- 
dicated that a well-planned and organised attempt had been made by the peti- 
tioners to misappropriate and embezzle the funds ‘of the company by adopting 
several ingenious methods. On ‘receipt of the said First Information Report 


the District Magistrate ordered investigation into the offences and issued war- 


rants for simultaneous searches at as many as thirty-four places. By their 
petitions the petitioners contended that the search warrants were illegal and 
they prayed that the same may be quashed as being in violation of art. 20(3).: 
The plea thus raised by the petitioners was ultimately rejected on the ground’ 


‘that the impugned searches did not violate the said constitutional guarantee. 


Jagannadhadas J., who spoke for the Court, observed that 


' “since art. 20(3) provides for a constitutional guarantee against testimonial compul~ 
sion its words should be liberally construed, and that there was no reason to confine 


' the content of the said guarantee to its barely literal import”. 


He, therefore, held that the phrase ‘‘to be a witness’? means nothing more than 


. tÒ furnish evidence, and such evidence ean be furnished through the lips or 


by production. of a thing or of a document or in other modes. H i 
out that the phrase was ‘‘to be a witness’’ and not ‘‘to appear pe pee ener 
and so the protection afforded was not merely in respect of ‘testimonial. com- . 
pulsion in the Court room but may well extend to compel testimony previously 
obtained from him. The conclusion of the Court on this part of the construe- 
tion was thus stated. The constitutional guarantee, Ti 

“is available to a person against whom a formal accusation relating to the come 


7 [1954] 8.C.R. 1077. 
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mission of an’ offence has been levelled. which in the normal course ‘may result in 
prosecution; whether it is available to other persons in other situations does not call 
for a decision in this case”. , : ea 
Since the First Information Report had been recorded against the petitioners 
in that case it followed that the first test that a formal accusation relating to 
the commission of an offence must have been levelled was satisfied. The ques- 
tion which was then considered was whether there’ was any basis in the Indian 
law for the assumption that a search or seizure of a thing or document is in 
itself to be treated as compelled production of the same; and it was held that 
there would be no justification for treating the said search or seizure as com- 
pelled production; that is why the challenge to the validity of the search war- 
rants issued against the petitioners was repelled. The effect of this decision 
thus appears to be that one of the essential conditions for invoking the consti- 
tutional guarantee enshrined in art. 20(3) is that a formal accusation relating 
to the commission of an offence, which would normally lead to his prosecution, 
must have been levelled against the party who is being compelled to give evi- 
dence against himself; and this conclusion, in our opinio, is fully consistent 
with the two other decisions of this Court to which we have already referred. 
There are two other subsequent decisions of this Court to which reference 
may be made. In Thomas Dana v. State of Punjab®, according to the majority 
decision ‘‘prosecution’’ in art, 20(2) means a proceeding either by way of inm- 
dictment or information in a criminal Court in order to put an offender upon 
his trial. It would be noticed that this conclusion is: wholly consistent with 
the view taken by this Court in the case of Magbool Hussain and §. A. Ven- 
kataraman. In Mohd. Dastagir v. The State of Madras? this Court had to 
consider art. 20(3). The appellant in that case had gone to the bungalow of 
the Deputy Superintendent of Police to.offer him a bribe which was covered 
in. a. closed envelope with a request’ that he might drop’ the action registered 
against him. The police officer threw the envelope at the appellant who took 
it up. While the appellant was still in the bungalow he was asked by the 
police officer to produce the envelope and he took out from his pocket 
some currency notes and placed them on the table without the envelope. The notes 
were ‘then seized by the police officer and a rubber stamp of his office was plac- 
ed on them. On these facts it was urged that in relying upon the evidence 
of compelled production of notes the, prosecution had violated the provisions 
of art.-20(3): In support‘of this ‘contention the general observations made 
by this’ Court in the case of M. P. Sharma were strongly pressed into 
service. This Court, however, rejected the appellant’s arguments and held 
_that the prosecution: did’ not suffer from any infirmity. On the facts it was 
“found that though the offence had in fact been already committed by the ap- 
pellant, he had not been accused of it at the stage when the currency notes 
were produced by him; it was also held that it could not be said that he was 
_ compelled to produce the said currency notes,. because he might easily have 
refused to produce them, and so there was no occasion for him to invoke the 
constitutional protection against self-incrimination. 


What then is the result of these decisions? They show that in determining 
the complexion and reach of its respective sub-clauses the-general scheme of 
art. 20 as a whole must be considered, and the effect of the interaction of the 
relevant words used iM them must be properly appreciated. Thus considered 
the constitutional right guaranteed by art. 20(2) against double jeopardy can 
be successfully invoked only where the prior proceedings on which reliance is 
placed must-be of a criminal nature instituted or continued before a Court of 
jaw or a judicial tribunal in accordance with the procedure prescribed in the 
statute which creates-the offence and regulates the procedure: It would be 
noticed that the character of the said proceedings as well as the character of 
the forum before which the proceedings are initiated or conducted are treated 


8 [1959] A.LR. S.C. 375. 9 [1960] AULR. S.C. 756. 
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as decisive in the matter. Similarly, for invoking the constitutional right 
against testimonial compulsion guaranteed under art. 20(3) it must appear 
that a formal accusation has been made against the party pleading the guarantee 
and that it relates to the commission of an offence which in the normal course 
may result in prosecution. Here again the nature of the accusation and its . 
probable sequel or consequence are regarded as important. 

Thus we go back to the question which we have already posed: was the ap- 
pellant accused of any offence at the time when the impugned notices were 
served on him? In answering this question in the light of the tests to which 
we have just referred it will be necessary to determine the scope and nature 
of the enquiry which the inspector undertakes under s. 240; for, unless it is 
shown that an accusation of a crime can be made in such an enquiry, the appe- 
Hant’s plea under art. 20(3) cannot succeed. Section 240 shows that the er- 
quiry which the inspector undertakes is in substance an enquiry into the affairs 
of the company concerned. Certain documents are required to be furnished 
by a company to the Registrar under the provisions of the new Act. If, on 
examining the said documents, the Registrar thinks it necessary to call for in- 
formation or explanation he is empowered to take the necessary action under 
s. 234(/). Similarly, under s. 234(7) if it is represented to the Registrar on 
materials placed before him by any contributory or creditor or any other person 
interested that the business of the company is carried on in the manner specified 
in the said sub-section the Registrar proceeds to make the enquiry. Thus the 
scope of the enquiry contemplated by s. 234 is clear; wherever the Registrar 
has reason to believe that the affairs of the company are not properly carried 
on he is empowered to make an enquiry into the said affairs. Similarly, under 
s. 235 inspectors are appointed to investigate the affairs of any company and re- 
port thereon. The investigation carried on by the inspectors is no more than 
the work of a fact-finding commission. It is true that as a result of the in- 
vestigation made by the inspectors it may be discovered that the affairs of the 
company disclose not only irregularities and malpractices but also commissivn 
of offences, and in such a ease the report would specify the relevant particulars 
prescribed by the circular in that behalf. If, after receiving the report, the 
Central Government is satisfied that any person is guilty of an offence for 
which he is criminally liable, it may, after taking legal advice, institute eri- 
minal proceedings against the offending person under s. 242(/); but the fact 
that a prosecution may ultimately be launched against the alleged offender 
‘will not restrospectively change the complexion or character of the proceedings 
_ held by the inspector when he makes the investigation. Have irregularities 

‘been committed in managing the affairs of the company; if yes, what is the 
nature of the irregularities? Do they amount to the commission of an offence 
punishable under the criminal law? If they do who is liable for the said offence? 
These and such other questions fall within the purview of the inspector’s in- 
vestigation. The scheme of the relevant sections is that the investigation 
begins broadly with a view to examine the management of the - 
affairs of the company to find out whether any irregularities have been com- 
mitted or not. In such a case there is no accusation, either formal or otherwise, 
against any specified individual; there may be a general allegation that the 
affairs are irregularly, improperly or illegally managed; but who would be 
responsible for the affairs which are reported to be irregularly managed is a 
matter which would be determined at the end of the“enquiry. At the com- 
mencement of the enquiry and indeed throughout its proceedings there is no 
accused person, no accuser and no accusation against anyone that he has com- 
mitted an offence. In our opinion a general enquiry and investigation into 
the affairs of the company thus contemplated cannot be regarded as an in- 
vestigation which starts with an accusation contemplated in art. 20(3) of the 
‘Constitution. In this connection it is necessary to remember that the relevant 
sections of the Act appear in Part VI which generally deals with management 
and administration of the companies. - 
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It is well-known that the provisions of the Act are modelled on the corres- 
ponding provisions of the English Companies Act. It would, therefore, be 
useful to refer to the observations made by the House of Lords in describing 
the character of the enquiry held under the corresponding provisions of the. 
English Act in the case of Hearts of Oak Assurance Co. v.-Attorney-General’®. 
In that case Lord Thankerton said (p. 396) : 

“It appears to me to be clear that the object of the examination is merely to recover 
information as to the company’s affairs and that it is in no sense of judicial proceedings 
for the purpose of trial of an offence; it is enough to point out that there are no parties 
before the inspector, that he alone conducts the enquiry, and that the power to examine 
on oath is confined to the officers, members, agents and servants of the company...”. 
We ought, however, to add that the last observation is no longer true about the 
inspector’s powers under s. 240 of the new Act. In the same case Lord Mac- 
millan observed that (p. 401):. : 

“,..The object manifestly is that the Commissioner may either by himself directly or 

through the medium of a delegate obtain the information necessary to enable him to 
decide what action, if any, he should take. The cardinal words of the section are those 
which empower the Commissioner or his inspector ‘to examine into and report on the 
affairs of the society’ ”. 
Thus it is clear that the examination of, or investigation into, the affairs of the 
company cannot be regarded as a proceeding started against any individual 
after framing an accusation against him. Besides it is quite likely that in some 
cases investigation may disclose that there are no irregularities, or if ther? 
are they do not amount to the commission of any offence; in such eases there 
would obviously be no occasion for the Central Government to institute cri- 
minal proceedings under s. 242(/). Therefore, in our opinion, the High Court 
was right in holding that when the inspector issued the impugned notices 
against the appellant he cannot be said to have been accused of any offence; 
and:so the first essential condition for the application of art. 20(3) is absent. 
We ought to add that in the present case the same conclusion would follow even 
if the clause ‘‘aceused of any offence’’ is interpreted more liberally than was 
done in the case of M. P. Sharma because even if the expression ‘‘ac- 
eused of any offence’’ is interpreted in a very broad and liberal way it is clear 
that at the relevant stage the appellant has not been, and in law cannot be, 
accused of any offence. Thus, the tests about the character of the proceedings 
and the forum where the proceedings are initiated, or intended to be taken 
are also not satisfied; but, as we have already indicated, such a broad and 
liberal interpretation of the relevant expression does not appear to be con- 
sistent with the tenor and effect of the previous decisions of this Court. 

It is true that in his report the Registrar has made certain allegations on 
which Mr. Sastri has relied. He contends that the statements in the report do 
amount to allegations of commission of offences by the appellant. What the 
Registrar has stated in his report in this particular case cannot be relevant or 
material in deciding the vires of the impugned section. The vires of the sec- 
tion can be determined only by examining the relevant scheme of the <Act, 
and we have already’ seen that such an examination does not assist the appe- 
llant’s contention that art. 20(3) is contravened. Besides, what the Registrar 
has stated in his report can hardly amount to an accusation against the ap- 
pellant; it is a report submitted by him to the Central Government, and it is 
only intended to enable the Central Government to decide whether it should 
appoint an inspector. It is not as if the investigation before the inspector 
begins on the basis that the Registrar is the complainant who has made an 
accusation against the appellant, or that the function of the investigation is 
to find out whether the said accusation is proved or not. As we have already 
seen an enquiry under s. 240 may require a large number of persons to give 
evidence or produce documents but it cannot be said that any accusation is 


10 [1982] A.C. 392. 
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made against any of the said persons. In fact three persons have been served 
with similar notices in the present enquiry which shows that the mspector 
desires to obtain relevant evidence from them as from the appellant. How 
can it be said that an accusation has been made against the said three persons, 
and that incidentally helps to bring out the real character and scope of the 
enquiry. Therefore, we do not think that the statements made in the Registrar’s 
report on which Mr. Sastri relies can really assist us in deciding the question 
of the vires of s. 240. It is also significant that the appellant has not challenged 
the validity of the impugned notices on any ground relatable to, or based on, 
the said report. The challenge is founded on the broad and general ground 
that s. 240 offends against art. 20(3). 

We may incidentally add that it was in support of his argument based on 
the Registrar’s report that Mr. Sastri sought to rely on the decision of the Cal- 
cutta High Court in Collector of Customs v. Cal. Motor & Cycle Co.11. In 
that case certain notices had been issued under s. 171A of the Sea Customs 

et to certain persons to appear before the Customs officials and to produce 
certain documents. The High Court took the view that ‘‘1t appears from: the 
accusations made in the search warrants at the instance of the customs autho- 
rities and those made in one of the notices by the customs authorities them- 
selves, that the accusations of criminal offences could not be excluded’’; and so 
it was held that the requirements of art. 20(3) were satisfied and the protection 
under the said article was available to the persons concerned. In our opinion 
this decision does not assist the appellant. It proceeded on the finding that 
accusations of criminal offences could be held in substance to have been made 
against the persons concerned, and it dealt with the other points of law on 
that assumption. That being so, we think it unnecessary to discuss or consider 
the said decision. Our conclusion, therefore, is that s. 240 does not offend 
against art. 20(3) of the Constitution. 


, That still leaves the challenge to the vires of the said section under art. 14 
of the Constitution, though we ought to add that Mr. Sastri did not seriously 
press his case under art. 14, and we think rightly. The argument under art. 14 
proceeds on familiar lines. It is. urged that the ordinary protection afforded 
to witnesses under s. 132 of the Indian Evidence Act as well as the protection 
afforded to accused persons under s. 161(7) and (2) of the Criminal Procedure 
Code, have been denied to the appellant in the investigation which respondent 
No. 1 is carrying on in regard to the affairs of his company, and that violates 
equality before the law. The scope and effect of art. 14: have been considered 
by this Court frequently. It has been repeatedly held that what art. 14 pro- 
hibits is class legislation; it does not, however, forbid reasonable classification 
for the purpose of legislation. If the classification on which legislation is based 
is founded on an intelligible. differentia which distinguishes persons or, things 
that are grouped together from others left out of the group, and if the differen- 
tia has a rational relation.to the object sought to be achieved, then the classi- 
fication does not offened art. 14 (Vide: Ram Krishna Dalmia v. Justice Tendol- 
kar'2), Now in the light of this test how can it be said that the classification 
made by ss. 239 and 240 offends art. 14 of the Constitution? A company is a 
creature of the statute. There can be no doubt that one of the objects of the 
Companies Act is to throw open to all citizens the privilege of carrying on busi- 
ness with limited liability. Inevitably the business of the.cdmpany has to be car- 
ried on through human agency, and that sometimes gives rise to irregularities and 
malpractices in the management of the affairs of the company. If persons in 
charge of the management of companies abuse their position and make 
personal profit at the cost of the creditors, contributories-and others interested 
in.the company,. that raises a problem which is very much different from the 
problem of ordinary misappropriation or breach of trust. The interest of the 
, company is the interest of several persons who constitute the company, and 
11 [1958] A.I.R. Cal. 682. Ra " 12 [1958] A.LR. S.C. 538. 
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thus persons in management of the affairs-of such companies can be classed 
by themselves as distinct from other individual: citizens. A citizen can and 
may protect his own interest, but where the financial interest of a large number 
of citizens is left in charge of persons who manage the affairs of the companies 
it would he legitimate to treat such companies and their managers as a class 
by themselves and: to provide for ‘necessary safeguards and checks against a 
possible abuse of power vesting in the managers. If the relevant provisions 
of the Act dealing with enquiries and imvestigations of the affairs of the com- 
panies ‘are considered. from this point of view there would be no difficulty in 
holding that art. 14 is not violated either by s. 239 or s. 240 of the new Act. 
~The result is the appeal fails and is dismissed with costs. 


Appeal dismissed. 


Present: Mr. Justice S. K. Das, Mr. Justice M. Hidayatullah and Mr. Justice 
N. Rajagopala Ayyangar. 


THE STATE OF BOMBAY v. PARSHOTTAM KANTYALAL.* 


Prevention of Food-Adulteration Act (XXXVII of 1954), Sec. 20(1)—Prosecutions insti- 
tuted under s. 20(1) on basis of written consents—Whether in such prosecutions name 
of complainant should be mentioned in written consents—Whether prosecutions under 
s. 20(1) could be instituted with written consent of State Government only. 


Where prosecutions are instituted under s. 20(1) of the Prevention of Food Adul- 
teration Act, 1954, on the basis of written consents granted by the competent person 
or authority, the specification of the name of the complainant in the written consent 
is not necessary. i : 

Under s. 20(1) of the Act a prosecution could be instituted with the written con- 
sent not merely of the State Government but “of a local authority” or “a person 

, authorized in this behalf by the State Government or a local authority.” 
va Cannanore Milk Supply Co-operative Society, In re} overruled. 


The facts appear at 60 Bombay Law Reporter 441. 


H. R. Khanna and D. Gupta, for the appellant. 
G. C. Mathur, (amicus curiae), for the respondent. 


- ÅYYANGAR J. This appeal by special leave of this Court raises a very short 
point regarding the construction of s. 20(/) of the Prevention of Food Adulte- 
ration .Act, 1954 (Central Act XX XVII of 1954). 

- The respondent owned a milk shop within the municipal limits of the city 
of Baroda. The Food Inspector of the Municipality visited the shop on July 
§ 1956, and purchased milk for analysis. This was sent to the Public Analyst 
and when his report was to the effect that the sample was adulterated, the 
Inspector applied: to the Chief Officer, Borough Municipality, Baroda, for the 
latter’s consent, for instituting criminal proceedings under the Prevention of 
Food Adulteration Act, 1954 (referred to hereafter as the Act) against the 
respondent, A consent in writing to the initiation of this prosecution was 
given by the Chief Officer and thereafter the complaint out of which this ap- 
peal arises was instituted charging the respondent with an offence under s. 16 
read with s. 7 of the Act for-selling adulterated food. 

The ease was tried by the Special Judicial Magistrate, First Class, Baroda. 
Besides denying his guilt, the accused raised various technical objections, the 
principal of which was that the prosecution was incompetent because of non- 
eompliance with the terms ‘of s.-20(/).of the Act. This provision, omitting 
the proviso to which it is unnecessary to refer, runs: f 

“No prosecution for an offence“under this Act shall be’ instituted except by, or with 


*Decided, August 31,1960. Criminal Appeal 1 [1956] 2 M.L.J. 465. 
No: 56 of 1959. nee l 
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the written consent of, the State Government or a local authority or a person autho- 
rised in this behalf by the State Government or a local authority:” 

The Magistrate overruled these objections and holding the accused guilty 
of the offence charged sentenced him to pay a fine of Rs. 300 and in default to 
rigorous imprisonment for three months. Dealing with the objection based on 
s. 20(1) of the Act wivh which alone we are concerned, the learned Magistrate 
said : 

“In the present case Baroda Municipal Borough is the local authority and it has 
authorized the Chief Officer and the health officer of the Municipality to grant sanction 
to institute proceedings under this Act by its resolution No, 222 dated May 7, 1956, the 
Chief Officer has given consent in writing to lodge this complaint against the present 
accused under the Act on October 13, 1956. The said consent in writing is on record 
at Ex. 10/7 and the copy of the Resolution‘of the Municipality empowering the Chief 
Officer and the health officer is also on record at Ex. 18/8. Thus in the present case 
there is a valid consent in writing given by the Chief Officer who has been duly autho- 
rised in this behalf by the Baroda Municipal Borough, to institute proceeding against 
the present accused under the Act....The Food Inspector can lodge the complaints 
under the Act if consent in writing is given by a local authority or a person empowered 
in this behalf by the local authority. The food inspector had in the present case sub- 
mitted all the papers to the Chief Officer who has been invested with the powers by 
the Municipality to give consent in order to seek his necessary consent in writing before 
lodging the complaint against the present accused. And after going through the said 
papers the Chief Officer had duly given consent to him to lodge this complaint. It is 
true that the consent does not bear the name of the food inspector but it impliedly 
follows that the consent was given by the Chief Officer to the person viz. the com- 
plainant food inspector who sought the permission and none else.” 


Against his conviction and sentence the respondent filed an appeal to the 
Court of the Sessions Judge at Baroda. The appellate Court set aside the 
order of conviction and sentence on the ground that the Food Inspector was 
not competent to institute the prosecution under s. 20(7) of the Act. Relying 
on the decision of a single Judge of the Madras High Court in Cannanore Milk 
Supply Co-operative Society, In re’, the learned Sessions Judge held that under 
the terms of the section, the only authority with whose ‘‘written consent” a 
prosecution could be instituted was the State Government and that neither 
‘‘the local authority’’ nor ‘‘the person authorized in that behalf by the State 
Government or the local authority’’ were competent to grant ‘‘written con- 
sents’’ for the initiation of prosecutions. He, therefore, set aside the convie- 
tion and sentence and discharged the respondent. 

The matter was thereafter brought up before the High Court of Bombay 
by the State by an appeal later converted into a Criminal Revision Petition. 
The learned Judges of the High Court affirmed the order passed by the learned 
Sessions Judge. They disagreed with the Sessions Judge in his interpretation 
of s. 20(Z) that a prosecution could not be instituted with “the written con- 
sent” of any authority other than the State Government. ‘They, however, 
held that ‘‘the written consent’’ should name the person who could institute 
the complaint and that as ‘‘the consent’’ in the present case hadenot named 
the Food Inspector as the person authorised to file the complaint, the prose- 
cution was not legally initiated. It is from this decision of the High Court that 
the State of Bombay, having obtained special leave of this Court, has brought 
this matter up before us. s OE 
_ There is here no dispute that ‘‘the local authority’’—the Baroda Municipa- 
lity, had authorized the Chief Officer of .the ‚Municipality to grant consents 
under s. 20(7) of the Act for the filing’ of ‘complaints in regard to offences 
under the Act. There is no dispute either that the Chief Officer granted on 
October 13, 1956, his ‘‘“written consent”? to the*filing of this complaint against 
' the respondent. The ‘‘consent’’ is in the following terms: 


“Under authority vested in the Chief Officer of the Baroda Borough Municipality... 


ra 
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sanction is hereby given for instituting prosecution against the following milk vendors 
for contravening the provisions of Government of India’s Prevention of Food Adultera- 
tion Act, 1954.” 

The name of the respondent, his address and the date of the offence are then 
set out aud it is followed by a paragraph which runs: 

“This sanction is accorded after going through Milk Analysis Report and other 
pertinent documents and the nature of offence committed by each of the above persons 
as required by s. 20 of the Prevention of Food Adulteration Act, 1954.” 

We may, at the outset, point out that we entirely agree with the learned 
Judges of the High Court in their view that on the terms of s. 20(/) a prosecu- 
tion could be instituted with the written consent not merely of the State 
Government but ‘‘of a local authority’’ or ‘‘a person authorized in this behalf 
by the State Government or a local authority”. In our opinion, on the lan- 
guage of the sub-section no other construction appears possible. The learned 
Judges of the High Court said (p. 443): 

« The construction which has been put by the learned Sessions Judge obviously 
ignores the two commas, which appear in the section before and after the clause ‘or with 
the written consent of’. One of the commas precedes, and the other follows the clause 
‘or with the written consent of. The plain grammatical meaning of this section is 
that the written consent may be of the State Government, or a local authority, or a 
person authorised in that behalf by the State Government or local authority. In our 
view, under this section, the prosecution can be instituted (1) by the State Government, 
(2) by a local authority, (3) by a person authorised in that behalf by the State Govern- 
ment, or (4) by a person similarly authorised by a local authority. Further, a prose- 
cution can also be instituted with the consent of any of these four authorities.” 

Even apart from the two commas, the construction which found fovour with 
the learned Judge of the Madras High Court in Cannanore Milk Supply Co- 
operative Society, In re! is not possible without the sub-section being rewritten 
in these terms: 

“shall be instituted by or with the written consent of the State Government or by 


, a local authority or a person authorised in this behalf by the State Government or a 


local authority.” 

Without the insertion of the word ‘‘by’’ before the words ‘‘a local autho- 
rity’’, it would not be possible to exclude the written consents of local autho- 
tities etc. from the content of the sub-section. 

As already stated, the reasoning, however, by which the learned Judges of 
the High Court held the prosecution to be incompetent was that ‘‘the written 
consent’’ did not in terms, name the person ‘‘in whose favour’’ the sanction 
or ‘‘written consent’’ was given. The learned Judges stated (p. 444): 

“,..A written sanction of the nature which we have in the present case, or a 
written consent, without mentioning the person to whom such consent or sanction is 
given, would, in our view, not be a sufficient compliance with the terms of the sanction... 
The present written consent does not mention the name of the Food Inspector as the 
person competent to institute the prosecution, and therefore we must hold that the in- 
stitution of the prosecution, was without jurisdiction...” 

The learned counsel for the appellant-State challenged the correctness of this 
construction. He referred us to the analogy of the decisions rendered on s. 197 
of the Criminal Procedurë Code where it has been held that ‘‘the sanction’’ 
referred to need not name the person.who could institute the prosecution. We 
consider it unnecessary to Ganvass“the relative scope of the language of s. 197 
of the Criminal Procedure Code and of s. 20(J7) of the Prevention of Food 
Aduiteration Act. We prefer to rest our decision on the terms of s. 20(/) itself. 
To start with, the statute does not in terms prescribe that the complainant 
shall be named in the ‘‘writtenh’ consent.” The only question, therefore. is 
whether such a limitation or condition could be gathered as a necessary intend- 


1 [1956] 2 M.L.J. 465. 
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ment of the provision. In the first place, the reason of the rule eould not 
suggest or imply such a condition. The rule has undoubtedly been designed to- 
prevent the launching of frivolous or harassing prosecutions agaist traders.. 
It, therefore, provides that the complaint should be filed, either by a named or 
specified authority or with the written consent of such authority. To read by 
implication that before granting a written consent, the authority competent to 
initiate a prosecution should apply its mind to the facts of the case and satisfy 
itself that a prima.facie case exists for the alleged offender being put up before’ 
a Court appears reasonable, but the further implication that the complaimant. 
must be named in the written consent does not, in our opinion, follow. In the 
present case, the Analyst’s Report was before the Chief Officer of the Munici- 
pality and it was after considering that report and the connected documents 
that the written consent or sanction was given. In the second place, the sub- 
section itself contains an indication that the written consent is for the launching 
of a specified prosecution, and not one ‘‘in favour’’ of a complainant authoris- 
ing him to file the complaint. Omitting for the moment the State Government 
and ‘‘the local authority’’ which are specified in the provision as competent 
by themselves to initiate prosecutions, persons ‘‘authorised by’’ these two 
authorities are further included. The expression ‘‘person authorised in this. 
behalf’’ obviously refers to a named person who is so authorised. In the ease 
of these four categories, the authority or person filing the complaint has itself 
or himself to consider the reasonableness and propriety of the prosecution and 
be satisfied that the prosecution is not frivolous and is called for. Turning 
next to the other class, the relevant words are ‘‘no prosecution...shall be 
instituted except ... with the written consent of ... ’. Here the 
emphasis is on the consent to the filing of the prosecution, not to the person 


filing it. The preliminary examination of the facts to ascertain the desirability ' 


and propriety of the prosecution is in this last case, the responsibility of the 
person or authority giving the written consent——-not of the person who figures 
as the complainant. The two classes are distinct and the employment of 
different pharseology to designate the two types of devolution of authority, con- 
stitutes an indication that in the second class of cases—-where prosecutions are 
filed on the basis of written consents granted by the competent person or authori- 
ty, the specification of the name of the complainant is not a statutory requirement 
——the consent being to a specified prosecution. We, therefore, consider that the 
prosecution in the present case was instituted on a complaint which fulfilled 
the requirements of s. 20(7) of the Act. l 


One part of the reasoning of the learned Judges of the High Court was, that 
in the absence of persons being named in the written consent, a complaint 
might be lodged by persons over whom ‘‘the local authority would have no 
control and that for this reason it was necessary to adopt the construction which 
they did of s. 20(7), namely, that the written consent should name the person 
authorised to file the complaint. In our opinion, this apprehension is not justi- 
fied, for the written consent has to be filed by the complainant in order to enable 
the complaint to be entertained, and it is not as if the written consent will be 
available to all and sundry to be filed before the Magistrate. Besides, even 
on the reasoning of the learned Judges of the High Court there is no restrie- 
tion as to the person who might be named as authorised to file the complaint. 
Normally, of course, the person named would be an officer of the Municipality, 
but theoretically there is a possibility that the person named might not be a 
municipal servant, and if ‘‘the written consent’’ is in favour of such a person, 
the municipal authority would have no administrative control over him. The 
complication referred to by the learned Judges would still be there, even though 
a person be named in the written consent given by the local authority. We, 
therefore, consider that this is not a circumstance which:>of. necessity leads to 
the construction that the complainant ought to be named in the ‘‘written con- 
sent’? under s. 20(7). ' i 


x 


1960.] STATE OF BOMBAY V. PARSHOTTAM (s.0.}—Ayyangar J. 269 


The respondent was uot represented before this Court, and in view of the 
importance of the matter, Mr. G. C. Mathur was requested by the Court ‘to 
appear as amicus curiae and we express our thanks to him for the assistance 
he rendered us. 

The appeal is accordingly allowed, the order of the High Court is set aside, 
and that of the Magistrate restored. 

Appeal allewed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Badkas. 


BHUMANNA POSHALTY v. NARAYAN SADASHIV KELAPURE,* 


Civil Procedure Code (Act V of 1908), O. II, r. 2~—Suits claiming mesne profits filed in 
successive years—When first suit filed, cause of action for claiming mesne profits 
covered by subsequent suits accruing—Whether subsequent suits barred under OQ. 

_ Il, r. 2, of Code. 


The plaintiffs who had obtained a decree for possession of lands and for rent filed a 
suit in 1953 claiming mesne profits from defendants for the year 1949-50. In the 
years 1954, 1955 and 1956 the plaintiffs filed three successive suits claiming mesne 
profits for the years 1950-51, 1951-52 and 1952-53 respectively. When the' first suit 
for mesné profits for the year 1949-50 was filed the cause of action for claiming mesne 
profits covered by the three subsequent suits had already accrued. On the question 
whether the suits of the years 1954, 1955 and 1956 were barred by the provisions of 
O. II, r. 2, of the Civil Procedure Code, 1908, as the plaintiffs had omitted to include 
the claims covered by these suits in the first suit for mesne profits which was filed 
in 1953:-— 

Held, that the plaintiffs had become entitled to claim mesne profits only when the 
defendants, who were wrongfully in possession of the lands, received the profits, 

that the cause of action for mesne profits, therefore, arose separately in each year 
as and when the defendants wrongfully received the profits, 

that it could not, therefore, be held that the claims for mesne profits for the years 
1950-51, 1951-52 and 1952-53 arose under the same cause of action or under the same 
obligation, 

that it was, therefore, open to the plaintiffs to file separate suits in respect of the 
claim for mesne fprofits in each of the four successive years, and 

that O. II, r. 2, of the Code did not come in the way of the plaintiffs. 

Naba Kumar v. Radhashyam, referred to. 


Tue facts appear in the judgment. 


N. L. Abhyankar, Special Government Pleader, and S. V. Natu, for the 
appellants. i 
8. N. Kherdekar, for respondents Nos. 1 to 7 and9. 


BADKAS J. This judgment will govern Appeals Nos. 5 of 1959, 8 of 1959 
and 9 of 1959. In all the three appeals, the parties were common. The facts 
giving rise to these three appeals are as follows:—The plaintiffs, who are the 
respondents in the three appeals, had filed Civil Suit No.20-A of 1949 against 
the defendants, who are the appellants in the three respective appeals, for 
possession of Survey Nos. 131 and 132 of mouza Kurli and for rent for the year 
1948-49 on the ground that the land in question was leased out to the defendants 


‘ Decided, September 1, 1960. Second Ap- reversing the decree passed by S. N. Khatn, 
peal No. 5 of 1959' (with Appeals Nos. 8 and Civil Judge, -at Kalapur, in Civil Suit 
$ of 1959), against the decision of K. K. No. 84-B of 1955. | 

Kolhekar, Second Additional District Judge, 1 [1981] A. IL R.P., C. 229. 

at Yeotmal, in Civil Appeal No. 21-B of 1958, 
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and that the said lease having expired the plaintiffs were entitled to possessiom 
of the land. This suit was decreed by the lower Courts and the defendants 
had filed an appeal in the High Court which has also now been dismissed. 
During the pendency of this litigation in this first suit No. 20-A of 1949, the 
plaintiffs filed four suits claiming mesne profits for four successive years, the 


said mesne profits having accrued after the filing of the first suit for possession. 


The defendants, in the four suits, contended by way of preliminary objection 
that the later three suits of the years 1954, 1955 and 1956 were barred by the 
provisions of O. II, r. 2, of the Code of Civil Procedure, for the reason that the 
elaims for mesne profits in these three suits had already accrued due on the 
date when the first suit for mesne profits was filed and that the plaintiffs had 
omitted to include the claims covered by the later three suits in that first suit 
for mesne profits which was filed on March 31, 1953. The first Court held that 
the later three suits were barred under O. II, r. 2, of the Civil Procedure Code, 
read with the Explanation, and proceeded to try the first suit only. In the 
first appeals, which were filed by the plaintiffs in respect of the three suits which 
were held to be barred under O. II, r. 2, of the Civil Procedure Code, the learned 
lower appellate Court held that the three suits were not barred by O. II, r. 2, 
of the Civil Procedure Code. The order passed by the trial Court was thus 
set aside. Against this decision, the defendants in the three suits have filed the 
three appeals. 

The main point for consideration in these appeals is whether the claims for 
mesne profits for successive years can become the subject-matter of separate 
suits and whether it was necessary for the plaintiffs to include the claim in 
respect of these three suits in their first suit as, on the date when the first suit 
was filed, the cause of action had already accrued even in respect of the claims 
covered by those three suits. Order II, r. 2, of the Civil Procedure Code pro- 
vides that every suit shall include the whole of the claim which the plaintiff 
is entitled to make in respect of the cause of action and that where the plaintiff 
omits to sue in respect of, or intentionally relinquishes, any portion of his, claim, 
he shall not afterwards sue in respect of the portion so omitted or relinquished. 
Sub-rule (3) of r. 2 provides that a person entitled to more than one relief in 
respect of the same cause of action may sue for all or any of such reliefs; but 
if he omits, except with the leave of the Court, to sue for all such reliefs, he 
shall not afterwards sue for any relief so omitted. Explanation to r. 2 provides: 

“For the purposes of this rule an obligation and a collateral security for its perform- 
ance and successive claims arising under the same obligation shall be deemed respec~ 
tively to constitute but one cause of action.” 
Relying on the above provisions under O. II, r. 2, Civil Procedure Code, it has 
been contended by the learned counsel appearing for the appellants that it 
was incumbent on the plaintiffs to include their claims for mesne brofits in 
respect of the three successive years in the first suit as, on the date the suit 
was filed, the plaintiffs had already obtained a right to claim such mesne profits 
for the subsequent years. The learned counsel for the appellants has not been able 
to point out to me any authority dealing with a similar question and holding 
the view contrary to what has been taken by the learned lower appellate Court. 
Various authorities were cited during the course of the arguments, but all those 
authorities related to suits for possession of property and suits claiming mesne 
profits which had acerued before the filing of the suits for possession. In the 
instant cases, the possession of the land was already decreed. Thereafter the 
first suit for possession was filed on March 31, 1953. Civil Suit No. 20-A of 
1949, which was a suit for possession of the lands and for rent, was filed on 
April 18, 1949, and was declared on February 11, 1950. Therefore, the plain- 
tiffs filed the first suit on March 31, 1953 (Civil Suit No. 28-B of 1953) claiming 
mesne profits for the year 1949-50. The second suit was filed on March 31 
1954, claiming mesne profits for the year 1950-51. The third suit was filed on 
March 29, 1955, claiming mesne profits for the year 1951-52 and the fourth suit 
No. 34-B of 1956 was filed on March 2, 1956, claiming mesne profits for the year 
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1952-53. It would appear that on March 31, 1953, when the first suit for mesne 
profits for the year 1949-50 was filed, the causes of action for claiming mesne pro- 
fits covered by the three subsequent suits had already accrued. It is, therefore, 
contended by the defendants that the plaintiffs should have included the claim 
under the three subsequent suits in the first suit No. 28-B of 1953 which was 
filed on March 31, 1953. It is clear that the claim for mesne profits can arise 
only when the defendant wrongfully appropriates the profits from the property 
in respect of which a claim is made. Mesne profits of property mean those 
profits which the person in wrongful possession of property actually received 
or might with ordinary diligence have received therefrom. Therefore, a right 
to claim mesne profits by a suit can accrue only when the person in wrongful 
possession of the property has actually received such profits. The crops from 
the lands were appropriated by the defendants in each year separately after 
the crops were harvested. The cause of action for claiming the mesne profits 
for each successive year would thus arise separately in each year when the 
defendants wrongfully received the profits. Even under art. 109 of the Limitation 
Act, the limitation for filing a suit for mesne profits begins from the date 
when the profits are received by the defendants. As the cause of action 
in respect of the mesne profits of each year has separately accrued, it was 
open for the plaintiffs to file a suit for claiming mesne profits in respect 
of each year separately. It cannot, therefore, be said that the four suits are 
based on'the same cause of action. Under sub-r. (J) of r. 2 of O. II, Civil 
Procedure Code, it is incumbent on the plaintiff to sue for the whole claim 
to which he is entitled in respect of the cause of action on which such claim is 
based. It is only when the plaintiff omits to sue in respect of any portion of 
the claim arising from a cause of action that afterwards he is not entitled to 
sue in respect of the portion so omitted. Sub-rule (3) of r. 2 of O. II, ‘Civil 
Procedure Code, is an enabling provision for joinder of more than one claim 
or relief in respect of the same cause of action. The Explanation attached to 
r. 2 also makes it clear that for the purposes of this rule an obligation and a 
eollateral security for its performance and successive claims arising under the 
same obligation shall be deemed respectively to constitute but one cause of 
action. Order II, r. 2, Civil Procedure Code, therefore, will not be attracted 
when the plaintiffs have filed separate suits on the basis of separate causes of 
action. In a case reported in Naba Kumar v. Radhasyam' while interpreting 
O. II, r. 2, Civil Procedure Code, their Lordships have observed (p. 230): 


. “The rule in question is intended to deal with the vice of splitting a cause of action. 
It provides that a suit must include the whole of any claim which the plaintiff is entitled 
to make in respect of the cause of action on which he sues, and that if he omits (except 
with the leave of the Court) to sue for any relief to which his cause of action would en- 
title him, he cannot claim it in a subsequent suit.” 

The main question, therefore, to be considered is whether the claims in respect 
of the four suits arise’‘on the same cause of action or whether these claims arise 
on different causes of action accruing in different years as stated by the plain- 
tiffs. As already observed above, the plaintiffs become entitled to claim mesne 
profits only, when the defendants, who are wrongfully in possession of the pro- 
perty, received the profits., The cause of action for mesne profits, therefore, 
arises separately in each year as and when the defendants wrongfully received 
the profits. It cannot, therefore, be held that the claims for mesne profits for the 
years 1950-51, 1951-52 and 1952-53 arose under the same cause of action or under 
the same obligation. It was, therefore, open for the plaintiffs to file separate 
suits in respect of the claim for mesne profits in each of those four successive 
years and that O. IT, r. 2, of the Civil Procedure Code would not come in their 
way. I, therefore, see no error in the decision of the learned lower appellate 
Court. i 
In the result, the three appeals shall stand dismissed with costs. 

: Appeals dismissed. 


1 [1931] A. I. R. P. C. 229. 
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ORIGINAL CIVIL. 





l Before Mr, Justice Mody. 


MRS. JULIETA CIRIACO COUTINHO v. LILA COUTINHO.” 


Letters Patent (Bombay), 1865. Cl, 17—Petition to High Court for appointment of guardien 
of mìnors property—Minor residing outside State of Maharashtra but property 
situated within State—Whether High Court can entertain petition. 


The High Court at Bombay has jurisdiction to entertain a petition for an order 
appointing a guardian of the property of a minor who is, residing outside the State 
of Maharashtra but the property is situated within the State. 

For the purposes of cl. 17 of the Amended Letters Patent of the High Court, 1865, 
the High Court at Bombay has jurisdiction either if the infant is residing within the 
State of Maharashtra or if the application concerns property situated within the 
State of Maharashtra. 

In re Ratanji Ramaji,’ applied. 

Hope v. Hope,’ In re The Estate of H. G. Meakin’ and Tarunchandra Ghose, In re‘ 

referred to. 


The facts appear in the judgment. 
M. L. Palan, for the petitioner. 


Mopy J. The’ petitioner-Mrs. Julieta Coutinho has filed this petition in this 
Court’s general and inherent jurisdiction for an order that the petitioner may 
be appointed guardian of the right, title and interest of the two respondents, 
who are minors, in the property at Eksar and that the petitioner as such guar- 
dian may be authorised to sell the said immoveable property on the terms and 
eonditions of an agreement of sale dated January 31, 1960, and for certain other 
consequential reliefs. One Ciriaco Bernardo Coutinho died on May 3, 1951, 
leaving the petitioner who is his widow and ‘four children, two of whom are 
now majors and the other two, being the two respondents in this petition, who 
are minors. The parties are Indian Christians and are governed by the Indian 
Succession Act. The said deceased has left no will. He left a small immoveable 
property situated at Eksar which is within the Greater Bombay. That pro- 
perty consists of an open plot of land admeasuring 1,964 square yards and is 
the only property left by him. The parties being governed by the Indian Suc- 
cession Act, the widow has a one-third share and the two minors are each en- 
titled to a one-fourth of the remaining two-third share. As the said 
deceased was and the parties are Indian Christians, the provision of s. 212(2) 
of the Indian Succession Act applies and the rights of the minors ean be esta- 
blished before me although no representation has been obtained to the estate 
of the said deceased. 

The two respondents, being the minors, are residing at Karwar, i.e. outside 
the State of Maharashtra. The said property in respect of which this petition 
has been filed, however, is situated within the State of Maharashtra and as a 
matter of fact within the original civil jurisdiction of this Court. As the 
minors have been stated to be residing outside the State of Maharashtra, I 
wanted to be satisfied that this Court would have jurisdiction to entertain this 
petition and make the order applied for therein. 

Mr. Palan, the learned counsel appearing on behalf of the petitioner, has 
drawn my attention to the case of In re Ratanji Ramaji,!, which is a judgment 
of a special bench of this Court. In that case one of the points which arose for 
decision was whether this Court had under its inherent jurisdiction power to 
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appoint a guardian of the property of a minor who was a member of a joint 
Hindu family, whose property was an undivided share in the family property, 
and who resided outside the town and island of .Bombay but within the Pro- 
vince of Bombay as it then was. The minor in that case was residing at Ahmeda- 
bad and the properties of the joint family were also situated in’ the district 
of Ahmedabad. . The question relevant for my purposes which arose for de. 
cision in that case was whether the jurisdiction of this Court extended to a 
minor resident in the Bombay Presidency but outside the Town and Island of 
Bombay, that is, outside the ordinary original civil jurisdiction of the Court. 
In that connection it was held in that case that the jurisdiction of this Court 
' to sanction a contract for the benefit of minor extends, at any rate, to a minor 
resident within the Presidency of Bombay. The judgment of Beaumont C. J., 
however, specifically states that his decision in connection with that question 
must not be taken as indicating any opinion as to what would be the position. 
if the minors were resident outside the Presidency of Bombay. The position 
in the case before me is, however, different inasmuch as the minor is residing, 
mot only outside the ordinary original civil, jurisdiction of this’ Court. but 
even outside the State of Maharashtra. The reasoning whereby the learned 
Chief Justice arrived at his said conclusion should be-noted. The learned Chief 
dustice has pointed out that cl. 17 of the ‘Amended Letters Patent of 1865. 
of this Court provides that 
“The High Court of Judicature at Bombay shall. have the like power and authority 
with respect to the persons and estate of infants, idiots, and lunatics within the Bombay 
Presidency, as that which was vested in the said High Court immediately before the 
publication of these presents”, | 
-and that‘ the power and authority vested in the High Court at Bombay immedi- 
ately before the coming into force of the said Letters Patent of 1865 was, under 
the combined operation of el. 16 of the Letters Patent of 1862 and cl. 37 of 
the Supreme Court Charter of 1823, the same as that exercised by the Court of 
Chancery in England. The learned Chief Justice pointed out that, therefore, 
the jurisdiction, which it was intended to confer on the Supreme Court, was 
jurisdiction to exercise the powers of the Crown as parens patriae, those powers’ 
being exercised in England at first by the Lord Chancellor, afterwards by the’ 
Court'of Chancery and at the'present time by the Judges of the Chancery Divi- 
sion.” The Chancery Court has exercised jurisdiction over infant British sub- 
jects residing anywhere in the world (see Hope v. Hope2). In this connection 
Kania J. in his judgment in the said case of In re Ratanji Ramaji came to the 
conclusion that’'wherever: the minor be, or wherever his estate be, the High 
Court would have jurisdiction over him in view of the wide provisions con- 
tained in cl. 17 of the Letters Patent provided, of course, the minor owed alle- 
giance to the Sovereign. . l 
My attention has also been drawn to the case of In re The Estate of H. G. 
Meakin? wherein some of the minors were at Poona, and one of them was in 
England. The parties were British subjects. Letters of Administration to the 
estate of the deceased parent of the minors were granted in Bombay and the 
property was with the Administrator General in Bombay. In that case B. 
Tyabji J. made an order under the Court’s inherent jurisdiction appointing 
the petitioner guardian of even the minor child who was then residing in 
England. i l 
My attention has also been drawn to the case of Tarunchandra Ghosh In re,4 
wherein Lort Williams J. had held that by virtue of cl. 17 of the Letters Patent 
of 1865, read with cl. 16 of the Letters Patent of 1862 and s. 9 of Statute 24 and 
25 Vie. C. 104, the powers of Supreme Court were to be exercised by the 
Calcutta High Court, subject to the provisions of the Letters Patent establish- 
ing it, that the Charter of‘the Supreme Court gave that Court all the powers of 
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the Court of Chancery in England and provided by cl. 25 thereof that the 
Supreme Court should be authorised to appoint guardians and keepers for in- 
fants and their estates according to the order observed in that part of Great 
Britain called England and that since s. 3 of the Guardians and Wards 
Act, 1890, saved that jurisdiction of the Chartered High Courts, the Calcutta 
High Court had power to make an order appointing a guardian of the property 
of the infant residing outside the Ordinary Original Civil Jurisdiction of the 
Calcutta High Court. The provisions of the Letters Patent and the Charter 
of the Supreme Court in the case of the Bombay High Court are in all material 
respect, similar to those of the Calcutta High Court. 

I am of the opinion that as cl. 17 of the Letters Patent of this High Court 
of 1865 refers to not only the persons but also the estates of infants, idiots, 
and lunatics, this Court would have jurisdiction under that clause either if 
the infant is residing within the jurisdiction of the Court or if the estate or 
property in respect of which the application is made is situated within the 
jurisdiction of this Court. When I refer to the jurisdiction of this Court, it 
would mean not merely the limits of the Ordinary Original Civil Jurisdiction 
of this Court but the entire State of Maharashtra. On the reasoning of the 
said judgment in the case of In re Ratanji Ramaji, for the purpose of cl. 17, 
therefore, this Court would have jurisdiction either if the infant is residing 
within the State of Maharashtra or if the application concerns property situat- 
ed within the State of Maharashtra. I am, therefore, now satisfied that I have 
jurisdiction to make the order applied for by this petition. 

So far as the application made by this petition for sanctioning the said sale 
is concerned, it appears that the property in question consists of a small open 
piece of land. It fetches no income and there are some liabilities, though small, 
to be incurred in connection therewith by way of payment of taxes ete. It is, 
therefore, in my opinion desirable that the said property should be sold. On 
the report dated January 6, 1960, of the architect Vasant K. Goregaonkar I 
am satisfied that the price of Rs. 3 per sq. yd. at which price the land is agreed’ 
to be sold by the said agreement of sale is a proper price. I, therefore, propose 
to make the necessary order appointing the petitioner as the guardian of the 
twe minor respondents and sanctioning the sale on proper terms. The peti- 
tioner’s attorneys to put up before me for my signature the necessary order 
drawn up in the usual form. 

Solicitors for the petitioner: Mankodi & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Shah. 
MARTAND PANDHARINATH HARKARE v. CHARITY 
COMMISSIONER, BOMBAY.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Sec. 2(13) & (17)—Temple. constructed 
by persons out of their own funds and not dedicated to public and managed by them 
—Gift of property to person appointed Vahiwatdar of temple to enable him to carry 
on worship of deity from generation to generation—Sabha mandap inside house con~ l 
taining temple where discourses held—Assessment in respect of house paid to Gram 
Panchayat—Members of public expressly or impliedly allowed to visit temple— 
Whether such temple a public religious endowment liable to be registered under Act 
—Person making application to Charity Commissioner seeking exemption from regis- 
tration of institution—Charity Commissioner in enquiry held in matter whether can call 
upon such person to prove that institution not a public trust. 

Two sisters had inherited some immoveable properties from their grandfather in- 
cluding a house in a portion of which they constructed a small temple and installed 


*Decided, September 27/28, 1960. First Miscellaneous A lication No, Il 
Appeal No. 147 of 1956, against the decision confirming the e passed py the Dea 
ef V.S. Bakhle, District Judge, Poona, in Charity Commissioner, Bombay. 
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an idol of Shri Datta. There was also a Sabha mandap inside the house which could 
accommodate about 100 to 150 persons at a time. The sisters had set apart the afore- 
said properties for the express purpose of meeting the expenses of the temple and 
carried on the management of the temple as well as the worship of the deity. The 
temple was not dedicated to the public and the properties which were set apart 
for its expenses were not dedicated to it. After some years the sisters executed a 
Danpatra in favour of the appellant whereby they made a gift of the immoveable 
properties in their possession to the appellant and appointed him as the Vahiwatdar 
in respect of the temple with an obligation to continue the worship of the deity 
from generation to generation.’ The appellant thereafter started looking after the 
temple as well as the properties and he paid assessment in respect of the house in 
which the deity was installed to the Gram Panchayat. On the occasion of the Datta 


- Jayanti some members of the Hindu community were invited by him to the temple 


but on other occasions some members of the public dropped in to have Darshan of 
the deity. On the question whether the trust in respect of the temple was liable to: 
be registered under the Bombay Public Trusts Act, 1950:— 

Held, that the provision for a Sabha mandap in which discourses were held did 
not necessarily lead to the conclusion that the temple was a public religious endow— 


`- ment, in the absence of proof that members of the public were entitled to attend the 


discourses as a matter of right: 
Parma Nand v. Nihal Chand,’ referred to; 

that in so far as the house tax was levied by the Gram Panchayat, the temple could. 
not be said to be in the nature of a public trust: 

Laxmanrao v. Govindrao, referred to; 

that the fact that members of the Hindu community were either expressly or 
impliedly allowed to visit the temple did not necessarily warrant an inference that 
the temple was a public religious trust: 

Amardas Mangaldas v. Harmanbhai Jethabhai referred to, and 

that, therefore, in the circumstances of the case the temple was not a public reli— 
gious endowment so as to be liable to be registered under the Bombay Public Trusts. 
Act, 1950. 

Deoki Nandan v. Murlidhar, distinguished. 
Ranchhoddas v. Mahalaxmi Vahuji,’ referred to. 

In order to decide a question as to whether a particular endowment or institution 
is public or private it is necessary not only to rely upon the oral evidence, if any, 
but also upon all the circumstances of the case. 

Where members of the public are freely allowed inside the temple to offer worship 


“. to the deity and such people make offerings to the deity which eventually go to the 


benefit of the owner or manager of the temple, the temple will nonetheless remain 
a private temple unless it is shown that there was dedication of the temple to the 
public or there was user by the public of the temple as a matter of right. 
Bhagwan Din v. Har Saroop,? referred to. 

< Where a person makes an application to the Charity Commissioner seeking exemp- 
tion from the requirement of Bombay Public Trusts Act, 1950, as to the registration 
of an institution which he claims as a private property of his own, the Charity 
Commissioner in course of an independent enquiry into the matter held by him, 
cannot call upon such person to prove that the institution was not a public trust. 


The facts are stated in the judgment. 


G. M. Josh, for the appellant. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 


Saan J. This is an appeal by the original applicant who had filed an ap- 


plication claiming that the property referred to in the application was 
his private property and was not governed by the provisions of the Bombay 
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Public Trusts Act, against the order passed by the learned District Judge, 
Poona, by which his application under s. 72 of that Act against the order of 
the Charity Commissioner was dismissed with costs. l 

It appears that one Yashodabai and her sister Haribai had inherited certain 
immoveable properties from their maternal grand father Keshav Mahadeo Desh- 
pande including a house. In a portion of this house they constructed a small 
temple in about 1915 and installed an idol of Shri Datta. In order that Some 
arrangement may be made for the purpose of the worship of the deity these 
two sisters executed a Danpatra on February 22, 1918, in favour of one Pan- 
durang Balwant Kulkarni. This Danpatra does not seem to have been pro- 
duced in the present case and, therefore, it is difficult to say as to whether the 
two sisters had made a gift of their properties to Pandurang Balwant Kul- 
karni in consideration of his performing the worship of the deity. Pandurang 
Kulkarni, however, did not accept the gift and the gift deed (Danpatra) pass- 
ed ın his favour was treated as cancelled. The properties thereafter continued 
to be in the possession of the two sisters till 1931. They looked after the 
properties as also the worship of the deity they had installed in their house. 
On August 29, 1931, it appears, the two sisters once again executed another 
Danpatra in favour of ‘‘Datta Mandir Sansthan represented by its permanent 
Vahiwatdar Krishnanath Gujabuva’’. This Danpatra is produced in this case 
and is exh. 17. The recitals in this Danpatra show that whatever right, title 
and interest Krishnanath Gujabuva acquired under the Danpatra were acquired 
by him on behalf of Datta Mandir Sansthan in his capacity of a permanent 
Vahiwatdar. After reciting that a prior Danpatra had been executed in 1918, 
which was later cancelled because the donee under that deed declined to accept 
the gift the two sisters stated in that Danpatra that they were confident that 
Krishnanath Gujabuva would perform the worship of the deity regularly 
and in the best manner and that on that account they were making a gift of 
the properties to the temple. In the latter part of this Danpatra, however, 
certain recitals appear to have been made which show that the original intention 
of the two sisters that the properties should be delivered in the possession of 
Krishnanath Gujabuva as a permanent Vahiwatdar after making a gift of 
them to Datta Mandir Sansthan was considerably modified and it\was stated 
that Krishnanath Gujabuva should enjoy the properties from generation to 
generation. The Danpatra further recites that the properties were of the 
ownership of the deity and of Krishnanath Gujabuva and finally the docu- 
ment recites that the two sisters had thereafter no interest whatever in the 
properties. 

Jt appears that after the Danpatra exh. 17 was executed by the two sisters 
Krishnanath Gujabuva looked after the properties for some time, but eventually 
ke also left the management of the properties and also the worship of the 
deity. The two sisters accordingly, particularly in view of their advancing 
age, were again compelled to execute another Danpatra on August 1, 1936, in 
favour of the appellant Martand Pandhiranath Harkare. The title of this 
Danpatra is entirely different from the title which appeared on the earlier 
Danpatra exh. 17. This Danpatra is executed in favour not of ‘‘Datta Mandir 
Sansthan represented by its permanent Vahiwatdar...’’ as was the case 
in the earlier Danpatra exh. 17, but in favour of Martand Pandharinath Har- 
kare in his own individual capacity. In this Danpatra the two sisters ex- 
pressed an intention to make a permanent arrangement in respect of the wor- 
ship of the deity in their house and the properties which they had set apart 
for the purpose of meeting the expenses of the deity. They stated that they 
were executing a gift. deed of the properties in favour of Martand Pandhari- 
nath Harkare and appointing the latter as a permanent Vahiwatdar. They 
also stated 

“in order to ensure your material well being we have today gifted the aforesaid 
properties which had been in our exclusive possession from the first and the same have 
been delivered into your possession. Hence you should enjoy according to your plea- 
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sure all the aforesaid properties from generation to generation and should serve the 
Some time after the execution of this Danpatra, which is exh. 16 in the case, 
‘one of the sisters Haribai died. It appears that the other sister Yeshodabai 
executed one more document described as ‘‘ Vahiwat Hakkache Patra’’ in favour 
of one Vishnu Shridhar Bhalerao. In this document it was stated that Krishna- 
‘nath Gujabuva in whose favour Danpatra exh. 17 was executed did not look 
after the property and relinquished its management and that since then Yeshoda- 
bai and her sister Haribai (during her life time) were looking after the pro- 
perty. By this document Yeshodabai appointed Vishnu Shridhar Bhalerao as a 
Vahiwatdar with power to nominate his successor in the event of his death. This 
document, however, is not entitled as ‘‘Danpatra’’ like the other two earlier 
documents and purports only to be a document transferring the right to manage 
the property. This document is exh. 18 in the case. Martand, the appellant, 
it seems, obtained besides the Danpatra exh. 16 another Danpatra from Krishna- 
nath Gujabuva on December 2, 1938, presumably with a view to perfect his 
title to the properties. According to this document, whatever right Krishna- 
nath Gujabuva had acquired under the Danpatra exh. 17 was transferred to 
Martand Pandharinath Harkare. This document, it' may be noted, was exe- 
cuted by Datta Mandir represented by Krishnanath Gujabuva who styled him- 
self as the permanent Vahiwatdar. 

Some time after these different documents were executed in favour of Mar- 
tand the appellant and in favour of Bhalerao it appears that a dispute between 
Martand and Bhalerao with regard to the management of the properties arose. 
Martand thereupon filed a suit being civil suit No. 411 of 1940 against Bhale- 
rao and others for possession of the properties which he claimed under the 
Danpatra exh. 16, on the ground that he was wrongfully dispossessed by Bhale- 
‘rao. The trial Court decided the suit in' favour of the plaintiff Martand, but 
the appellate Court, however, in appeal reversed the decree of the trial Court 
and the plaintiff’s suit was dismissed. ‘Martand then filed a second appeal in 
the High Court. Mr. Justice Bavdekar, who heard this appeal, allowed it, 
reversed the decree passed by the District Court in appeal and restored the 
decree that was passed by the trial Court. In course of the judgment in that 
appeal Mr. Justice Bavdekar observed :— 

“So far as the temple is concerned no income was to be derived from the temple 
premises which was the property of the deity only and the plaintiff has no ownership: 
in respect of the temple. He is entitled only to be its Vahiwatdar. So far as the two 
lands are concerned, the plaintiff had proved his title.” 


On the conclusion of this litigation Martand recovered the possession of the 
properties and started looking after the temple as well as the properties. Soon 
‘thereafter the Bombay Publie Trusts Act, 1950, came into force and a question 
arose as to whether the trust in respect of the temple was liable to be registered 
under that Act. Martand, the appellant, made an application to the Charity 
Commissioner stating therein that the property was his private property and 
was not governed by the provisions of the Bombay Public Trusts Act. A 
notice was issued to the public of the village in which the temple and the 
properties were situated inviting objections, if any, to the application’ that was 
made by Martand. It appears that none of the village people came forward to 
raise any objection to the claim made by Martand in his application to the 
Charity Commissioner. The Charity Commissioner, however, called upon three 
of the village people, one of them being a police patil, to make their statement 
before him as regards the nature of the temple as also the properties. The 
statements were recorded and the Assistant Charity Commissioner who conduct- 
ed the enquiry held that the house No. 133 in which the temple of Datta was 
located belonged exclusively to the deity and the four immoveable properties as 
described in the Danpatra exh. 16 were of the joint ownership of the deitv and 
of Martand with.a charge on the properties of Rs. 25 to be paid by Martand 
Harkare for expenses of the temple. It may be noted that the latter part of 
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his finding was based not upon exh. 16 which was the Danpatra in favour of 
Martand, but on the basis of exh. 17 which was passed in favour of Krishnanath 
Gujabuva. Being dissatisfied with this order of the Assistant Charity Commis- 
sioner, Martand filed an appeal to the Charity Commissioner. This appeal was 
disposed of by the Deputy Charity Commissioner upholding the order of the 
- Assistant Charity Commissioner and dismissing the appeal. Martand there- 
after made an application to the District Court against the order passed by 
the Deputy Charity Commissioner under s. 72 of the Bombay Publie Trusts 
Act. In this application the learned District Judge raised two issues for his 
decision, (1) whether there was a public trust? and (2) what was the property 
of the public trust? After hearing the arguments advanced by both the parties 
to the application and considering the authorities that were cited at the Bar the 
learned District Judge agreed with the view taken by the Assistant Charity 
Commissioner as also the Deputy Charity Commissioner in appeal and dis- 
missed the application with costs. It is against this order of the learned Dis- 
trict Judge that Martand has filed the present appeal to this Court. 

In support of this appeal it was contended by Mr. Joshi, the learned advocate 
for the appellant, that applying the tests which have been time and again laid 
down not only by our own Court, but also by the Privy Council and the 
Supreme Court the temple in the present case could never be said to be a 
public religious trust. He argued that on a true construction of the Danpatra 
exh. 16 which was passed by the two sisters in favour of the appellant, it would 
appear that the two sisters had as a matter of fact made a gift of the four 
immoveable properties which they had inherited from their maternal grand 
father in favour of the appellant, and that in so far as the deity was concerned, 
by the same deed the appellant was appointed as the Vahiwatdar for the purpose 
of performing the Pooja of the deity. He further urged that in the second 
appeal which was decided by Mr. Justice Bavdekar the learned Judge had 
held that so far as the four tmmoveable properties were concerned, the appel- 
lant was the absolute owner of those properties, but that in so far as the temple 
was concerned, he was held entitled only to be a Vahiwatdar in respect thereof. 
Mr. Joshi also urged that in view of the fact that-his client the appellant had 
peen paying assessment in respect of the house in which the deity was installed 
to the Gram Panchayat the temple could not be said to be a publie religious 
institution at all, because in that event the Gram Panchayat would not be 
entitled to charge any assessment in respect of that house. On the other hand, 
it was contended by Mr. Gambhirwala, the learned Assistant Government 
Pleader, that on a proper consideration of the circumstances of the case in- 
cluding the gift deed exh. 16 the decision of the learned District Judge could 
not be said to be erroneous. According to him, oral evidence was not the only 
material on which a conclusion could be arrived at in the present case as to 
whether or not the temple in question’ was a public religious institution. He 
contended that there were several other factors which were taken into account 
by the learned District Judge and which should really be taken into account by 
this Court as well before coming to any conclusion as regards the nature of 
the endowment in question. 


Now, examining the respective contentions of the learned advocates, there is 
no doubt that m order to decide a question as to whether a particular endow- 
ment. or institution is public or private it is necessary not only to rely upon 
the oral evidence, if any, but also upon all the circumstances of the case. The 
Courts have undoubtedly laid down several principles for the purpose of decid- 
ing such a question. But after all, every case has got to be decided upon its 
own facts. The learned District Judge while coming to the conclusion that 
the temple in question was a public religious endowment took into account cir- 
cumstances, such as putting up of a sign-board outside the temple, some time 
after the Harijan Temple Entry Act was passed with a view to prevent Hari- 
jans from entering the temple and the existence of a Sabha Mandan inside 
the house which would accommodate about 100 to 150 persons at a time. With re- 
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gard,to the entries in the Record of Rights the learned District Judge in para. 
13 of his judgment in one place stated that even.if the agricultural lands were 
shown in the Record of Rights as the personal property of the applicant, that 
would not necessarily justify an inference that the temple also was the appli- 
eant’s personal property and at another place he stated that the Record of 
Rights entries in respect of survey Nos. 670 and 121 showed that those lands 
stood in the name of Shri Datta Dev or Datta Sansthan of which the applicant 
was described as the Vahiwatdar. As a matter of fact, it is clear from the Re- 
cord of Rights in respect of these lands, that the lands are shown as standing 
in the name of the applicant as Kabjedar. They are not shown in the name 
of Shri Datta Dev or Datta Sansthan at all. The learned District Judge alse 
stated that the receipts of the village Panchayat in respect of the taxes levied 
on the Datta Mandir showed that in the Village Panchayat records the pro- 
perty stood in the name of the Datta Mandir of which the applicant was the 
Vahiwatdar. According to the learned District Judge, if the ‘Datta Mandir 
was the private property of the applicant as contended by him, it would have 
stood in the name of the applicant only. The learned District Judge also con- 
sidered some authorities on which reliance was placed by the advocate for the 
applicant before him. Eventually, he came to the conclusion that the decision 
arrived at by the Assistant Charity Commissioner as well as the Deputy Charity 
Commissioner was not at all erroneous and that the application filed by the 
applicant should be dismissed. 

Now, before going to the authorities which were cited before me at the Bar 
I would like to examine the recitals in the Danpatra exh. 16 itself for the pur- 
pose of finding as to whether there was any dedication, of the temple or the 
properties to the public. To start with, the two sisters recite that the several 
properties described in the Danpatra were inherited by them as heirs from 
their mother’s father Shri Keshav Mahadeo Deshpande. Then they recite that 
the properties they had so inherited were kept separate by them 
for the purpose of meeting the expenses of Shri Datta Mandir Sams- 
than at village Behle and ‘‘which till today has been in our possession’’. From 
this recital it is clear that at the date of this Danpatra there existed in their 
house a Datta Mandir and that the two sisters had set apart the properties 
which they had inherited from their maternal grand father for the express pur- 
pose of meeting the expenses of the Mandir. There is no indication, however, 
in this part of the Danpatra as to whether they themselves utilised any part of 
the income of those properties for their own maintenance. One thing, however, 
is very clear that the Datta Mandir to which a reference has been made was 
not dedicated ‘to the public and also that the properties which they had set 
apart for the purpose of meeting the expenses of the Mandir were not actually 
dedicated to the Mandir itself. AJN that these recitals show is that the two 
sisters continued to be the owners of the properties and, they were maintaining 
the Datta Mandir in their own house out of the income of those properties. 
Then, while describing the house as one of the immoveable properties which 
they had inherited from their maternal grand father the two sisters state as 
follows :— 

“One house in the village Belhe which is situate near the school and which faces 
the north and the length of which from South to North is 50 cubits and the breadth of 
which from East to West is 10 cubits and in this in a portion thereof there is a Datta 
Mandir, the length of which is 25 cubits and the breadth of which is 15 cubits and in 
which length and breadth there is a temple with an upper floor thereon and which is 
covered with tiles.” 

Now, it may be noted that this house is described as one of the properties which 
they had inherited from their maternal grand father and it was in this house 
.that there existed a Datta Mandir at the date of the Danpatra exh. 16 which 
" was executed on Aucust 1, 1936. There is no recital in this Danpatra to show - 
as to when this Datta Mandir came into existence. A reference to exh. 17, 
which is the Danpatra executed by the two sisters in 1931, however, shows 
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that the two sisters had constructed the temple within the house about 15 to 
17 years ago i.e. some where about 1914-1915. It may be remembered that the 
first time the two sisters executed a Danpatra was in 1918 for the purpose of 
management of the temple. Accordingly, it is clear that at least for the first 
two or three years after the construction of the temple the two sisters managed 


,. the temple themselves and the pooja of the deity was performed either by 


themselves or through some priest. The document of 1918, as already observ- 
ed, has not been produced in this case, nor is there any other document to show 
as to whether following upon the construction of the temple inside the house 
by the two sisters there was any dedication of the temple to the public or any 
religious ceremonies such as Prathishta were performed. It:appears that the 
two sisters being Brahmins themselves and having no other relations in their 
family thought of installing a deity in their own house and thereby took to a 
religious way of life. The installation of a deity in such circumstances can only 
be said to be for the benefit of the two sisters themselves and it was they who 
really wanted to earn for themselves spiritual benefit from the worship of the 
deity in their own house. There is no evidence at all to suggest that anybody 
else out of the members of the publie in the village was interested in the wor- 
ship of the deity or whether the two sisters had thrown open the temple to the 
members of the public for worship or Darshan. In the absence of any such 
evidence, it is clear that the temple was a private property of the two. sisters 
themselves and there was no dedication of the temple to any section of the 
publie of the village. 

The Danpatra exh. 16 thereafter describes the other properties which the two 
sisters had inherited from their maternal grand father and also recites the 
circumstances under which the earlier Danpatra were executed and cancelled. 
In the concluding portion of this Danpatra the two sisters have stated as 
follows :— à 

“We having both grown very much old at present and it became apparent that we 
must in view of our old age make satisfactory arrangement in respect of the deity and 
hence we asked of you and you agreed and hence we are executing in your favour this 
deed of gift in respect of the aforesaid properties and we are delivering into your 
possession the immoveable properties of the Sansthan together with the deities therein 
and have appointed yourself as a permanent Vahiwatdar thereof and in order to ensure 
your material well being we have today gifted the aforesaid properties which had been 
in our exclusive possession from the first and the same have been delivered into your 
possession. Hence you should enjoy according to your pleasure all the aforesaid pro- 
perties from generation to generation and should serve the God.” 

This portion of the Danpatra expresses the necessity on the part of the two 
sisters of’ executing the Danpatra in favour of the appellant. It appears that 
at the date of this Danpatra one of the two sisters was aged 70 years and the 
other was aged about 65 years. It was, therefore, imperative from their point 
of view that some arrangement should be made for the purpose of continuing 
the worship of the deity that they had installed in their own house. Having 
failed in their attempt to make such an arrangement in the past inspite of 
their having executed as many as two gift deeds in favour of two different 
persons, they seem to have thought that unless and until the immoveable pro- 
_perties which they had inherited from their maternal grand father were not 
actually given to some person by way of gift in consideration of such person 
carrying on the worship of the deity they would never be able to make a satis- 
factory arrangement in that behalf. Accordingly, it seems, that by the Dan- 
patra exh. 16 they made a gift of the immoveable properties in their possession 
and appointed the appellant as the Vahiwatdar in respect of the temple with 
an obligation to continue the worship of the deity from generation to genera- 
tion. The true construction of this recital in the Danpatra, in my opinion 
is that far from dedicating either the temple or any of the properties to the use’ 

of the public the two sisters made a specific gift of the immoveable properties ` 
in favour of the appellant with an obligation that he should continue the wor- 
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. ship of the deity. The Danpatra also’ provided that the gift of the properties. 
was not to be limited only to the life' of the appellant nor was the worship of 
the deity. The appellant, according to’ this recital; is to enjoy the properties 
according to his pleasure from generation to generation to which the only con- 
dition being that he and his heirs should-serve the God that is to say should con- 
tinne the worship of the diety in their house. The effect of this Danpatra | 
read as a whole, in my opinion, is that the temple inside the house was only 
a private property of the two sisters and that for the purpose of maintaining 
the worship of the deity they themselves had installed in the house in a specially 
eonstructed temple they had offered by way of gift their own immoveable pro- 
perties to the appellant as an inducement to accept the obligation of worship- 
ping the deity and continuing the worship from generation to generation. It 
may be that in making such a provision the two sisters were looking forward: 
to their own spiritual benefit through the continuance of the worship of the 
deity installed in their own house even after their death. It may also be that 
it was intended forthe religious and spiritual benefit of the appellant as also 
his heirs. In any event, from the recitals in this Danpatra it does not appear 
that any beneficiaries of the endowment, if there were any at all, other than 
the two sisters themselves and the appellant and his heirs, were intended to 
take benefit by the worship of the deity. In that view of the matter, in my 
opinion, the temple in question in no event can be said to be a public religious 
endowment. The utmost that can be said in regard to this temple is that if not 
of the private ownership of the two sisters it is a private religious endowment. 


It is true that the appellant had put up a sign-board some time after the 
Harijan Temple Entry Bill was passed into an Act by the Bombay Legislature 
prohibiting the Harijans from entering the temple. No inference from this 
fact alone, however, can necessarily be drawn that such a sign-board had been 
put up because it was a temple dedicated to the Hindu public of the village 
which would not countenance the entry of Harijans into their temple. Mr. 
Joshi, the learned advocate for the appellant, urged that it was thought neces- 
sary by the appellant to put up such a sign-board because it was apprehended 
that Harijans might seek an entry into the temple thinking that it was a publie 
temple. It must be noted that the village in which this temple is situated is 
a very small one and almost everybody im the village would know as to whether 
any householder maintains a deity in his own house or not. The villagers 
might not have a clear idea in their mind as to whether a deity installed in a 
particular house or a temple was accessible to the members of the public or not. 
In view of these circumstances, Mr. Joshi contended that there was nothing 
wrong on the part of the appellant in putting up a sign-board prohibiting 
Harijans from entering this temple. Whatever it may be, in my opinion, it 
is impossible to draw an irresistable, inference from this circumstance alone 
that the temple was open:to the public. 


Tt is also true that in thé temple there is a Sabha Mandap which might ac- 
eommodate about 100 to 150 persons at a time. The learned District Judge 
placed reliance upon this circumstance for the purpose of an-inference that 
the temple was open to the public. Now, it is not uncommon among the Hindus 
to provide a certain portion of their own residential house for religious wor- 
ship by installing a deity therein and also arranging for its day to day wor- 
ship with some Brahmin. If the house is big enough the house-holder may as 
well celebrate several religious festivals in front of ‘the deity and it is not 
uncommon that for the performance of these festivals a space may be set apart 
for the purpose of accommodating the invitees to these festivals. The house- 
holder may also at times think of inviting some Shastries well versed in Purana 
and Hindu Shastras for giving religious discourses and the house-holder may on 
these occasions well invite his friends and relatives to attend them. This might 
also require somé space and if such a space is provided: in one’s own house 
just about the place where the deity is installed it cannot be inferred that the- 
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temple housing the deity in such a house is open to the public and hence consti- 
tutes a public religious endowment. 

AS against these circumstances, there are some other circumstances which, 
in my“*opinion, irresistably point to the conclusion that the temple in question 
can never be regarded as a publie religious endowment. Besides the recitals 
in the Danpatra both of 1936 and 1931, it is obvious that the Gram Panchayat 
has been levying a tax upon the house in which this temple is situated. if 
the temple is really a public religious endowment open to the use of the public, 
surely, the Gram Panchayat would not levy any such tax. It is true that the 
appellant, so far as the temple is concerned, is described as a Vahiwatdar in the 
Danpatra exh. 16. Accordingly, he cannot claim to be the owner of the deity 
or of the temple, although the two sisters who erected the temple and installed 
the deity might be said to be the owners of both of them. This, however, cannot 
lead one to a conclusion that the temple is a public religious endowment. As 
stated above, the appellant is undoubtedly a Vahiwatdar in charge of the 
management of the temple and worship of the deity. Therefore, the utmost 
that could be said about it is that it is a private religious endowment, originally 
intended for the benefit of the two ‘sisters and later for the benefit of the ap- 
pellant and the members of his family apart from the spiritual benefit that the 
two sisters might derive even after their death. 

Turning to the oral evidence that was given before the Assistant Charity Com- 
missioner, it is significant to note that none of the three persons who gave their 
evidence categorically stated that the temple in question was open to the use 
of the public. Hach one of them, on the contrary, has categorically stated 
that he could not enter the temple as a matter of right. They admitted of 
course that they were invited to the temple by the appellant at the time of 
Datta Jayanti celebrations and that on that occasion some other people also 
would enter the temple without any invitation. The fact, however, that on 
occasions such as these some other people from the village would be able to 
make their way into the temple without any invitation would not suggest that 
the temple was open to the use of the public. It is not necessary for me to 
dwell:on the oral evidence in any detail because, in my opinion, it does not 
help to prove that the temple in question was a public religious institution. 

In view of all these circumstances, apart from the authorities with which I 
will presentlv deal, I have no doubt in my mind that the temple in this case 
is not a publie religious endowment so as to be liable to be registered with the 
Charity Commissioner under the Bombay Public Trusts Act. As observed 
already, the temple in the hands of the appellant at the moment is only a private 
religious institution of which he was appointed Vahiwatdar by the two sisters 
under the Danpatra executed by them in the year 1936. The members of the 
public have no concern whatever with this temple and they cannot claim to 
enter and worship the deity in the temple as a matter of right. 

The Bombay Public Trusts Act, 1950, defines ‘‘Public trust’? in el. 18 of 
s. 2 as follows :-— 

“ ‘public trust? means an express or constructive trust for either a public religious 
or charitable purpose or both and includes a temple, a math, a wakf, [a dharmada] or 
any other religious or charitable endowment and a society formed either for a religious 
or charitable purpose or for both and registered under the Societies Registration Art, 1860;” 
According to this definition a ‘‘publie trust” would certainly include a temple. 
Now a ‘“‘temple’’ is defined in cl. 17 of the same section as follows :— 

“temple means a place by whatever designation known and used as a place of 
public religious worship and dedicated to or for the benefit of or used as of right by the 
Hindu community or any section thereof as a place of public religious worship;” 

This definition of ‘‘Temple”’ clearly indicates that a “‘temple’’ can be a ‘‘pub- 
lie trust” only if (1) it is used as a place of public religious worship and (2) 
dedicated to or for the benefit of or used as of right by the Hindu community 
or any section thereof as a place of public religious worship. Now, in this 
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case; there is no evidence whatever to show that the temple in question was 
used as a place of public religious worship at any time, nor is there any evidence 
to show that it was dedicated to the Hindu community or any section thereof 
as a place of public religious worship, nor is there any evidence to show that 
it was for the benefit of the Hindu community or any section thereof 
as a place of public religious worship, nor is there any evidence to 
show that it was used as of right by the Hindu community or any other section 
thereof as a place of publié religious worship. It is only when the ingredients 
of the definition of ‘‘temple’’ given in cl. 17 of s. 2 of the Act are present in 
anv particular case, that a temple can be said to be a public trust within the 
meaning of ¢]. 18 of s. 2. , 


Turning to the authorities which were cited by Mr. Joshi in support of his 
several contentions, reference may first be made to Parma Nand v. Nihal 
Chand’, in which the Privy Council dealt with the question of burden of proof 
in eases where a question arises as to whether a particular property in the 
possession of a particular person is subject to a trust created for publie pur- 
poses of a charitable or religious nature and it was held that such burden lay 
on the person who alleges it. In this case, the appellant filed an application 
before the Assistant Charity Commissioner seeking exemption from the re- 
quirement as to registration of public trust. The Assistant Charity Commis- 
sioner, however, thought that the temple in question was really a public trust 
and, therefore, he made the necessary enquiries into the question and came 
to the conclusion that it was a public trust liable to be registered under the 
Bombay Publiy Trusts Act. It is difficult, however, to say in a case such as 
this as to whether the burden lay on the Assistant Charity Commissioner to 
show that the temple in question was a public trust. The question of burden 
of proof generally arises in cases of suits, and application before the Assist- 
ant Charity Commissioner not being in the nature of a suit it cannot be said 
that it was for the Assistant Charity Commissioner to prove that the temple 
in this case was a public trust. After all, the Assistant Charity Commissioner 
was empowered by the Bombay Public Trusts Act itself to make necessary 
enquiries for the purpose of determining as to whether a particular institu- 
tion was in the nature of a publie trust. There are, however, certain observa- 
tions made by the Privy Council in the case cited above, which lend support to 

„some of the observations I have made in the earlier part of the judgment and 
those observations are as follows (p. 911): 

“It appears that holy scriptures were recited in the Gurdwara on various occasions, 
and that presents were made by the audience to the person or persons who made the 
recitations. But it is clear that recitations were suspended for several months. The 
recitations of holy books are, in no way, incompatible with the hypothesis that the 
trust, if any, was of a private nature. There can be no doubt that even in a private 
shrine the public may worship, but the question is whether they do so without any 
permission, leave or licence and as of right. This test has not been satisfied in the 
present case.” 

From ‘these observations it will be clear that the provisions for Sabha Mandap 
in the house in which the present temple is situated and the holding of dis- 
courses in the Sabha Mandap before a gathering of people from the village 
do not necessarily lead to the conclusion that the temple is a public religious 
endowment. The real test to be applied is as to whether members of the pub- 
lie are entitled to attend the discourses as a matter of right or that thev attend 
them as a matter of express or implied leave or license of the owner or Vahiwat- 
dar of the premises. In this case, however, there is no evidence whatever to 
show as to whether any religious discourses were held in the Sabha Mandap. 
All that has heen deposed to by the three witnesses is that the appellant cele- 
brates Datta Jayanti in the temple every year and on that occasion he invites 
people from the village to attend the. celebrations. From this evidence, there- 
(1938) 40 Bom. L.R. 907, r.o. 
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fore, it cannot be said that any members of the publie attend the Sabha Mandap: 
as a matter of right or that the celebrations are organised by the appellant at 
the instance of the members of the public or that the members of the publie 
have a right to worship the deity in the temple. 

A reference was then made by Mr. Joshi to Laxmanrao v: Govindrao®. ` This. 
decision was relied upon by Mr. “Joshi for the purpose of showing that remission , 
of land reyenue in respect of the land on which the temple stands is one of 
the decisive factors in determining whether the temple was a private or a pub- 
lie one. On this authority Mr. Joshi contended that in this particular case. 
the Gram Panchayat levied a house tax in respect of the house in which the 
temple is situated and that the payment of the tax being a decisive factor as 
stated in that case, the temple in question can never be said to be a publio 
one. - This decision also supports the observations I have already made in the 
earlier part of the judgment to the effect that if the temple in question was 
ever intended to be a publie trust no house tax could possibly be levied on 
the house in which the temple is situated and that in so far as the house tax was 
levied by the Gram Panchayat the temple could not be said to be in the nature 
of a public trust. 

- Mr. Joshi next referred to Bhagwan Din v. Har Saroop®. This decision 
“was relied upon by Mr. Joshi for the purpose of -showing that even 
if members of the Hindu community of the village entered the temple for 

‘having Darshan of the deity without any express permission from the 
. appellant it did not necessarily mean that the temple was a public temple. The 
'«. observations on which reliance was placed by Mr. Joshi are as follows (pp. 7-8) :— 
: “Where a grant of a temple is made to an individual or family and the family has 

treated the temple as family property, dividing the various forms of profit whether 
l , offerings ‘or rents, it is not enough to deprive the family of their private property to 
"show that Hindus willing to worship have never been turned away or even that the 
. deity ‘has ‘acquired considerable popularity among Hindus of the locality or ‘among per- 

+. SONS , resorting, to the annual mela. Facts’ and circumstances, in order to be’ accepted’ 

‘as sufficient ” proof of dedication of ‘a temple ' asa public, temple, must be considered in 

`- their historical, setting in such a case’ and dedication. ‘to the ‘public is not to be readily 
_ inferred when it is known that the temple property was acquired by grant to an indi~ 

E vidual or family. . Such an inferencè. if made from the fact of user by the public is 

» hazardous, since it would not in general be consonant with Hindu sentiments or prac- y 

„tice that worshippers should be turned away; and as worship generally implies offerings, - 

of some. kind it is not to be expected that the managers of a private temple should in 
~ all circumstances desire to discourage popularity:” 


fr 
. Tn the light cf these observations it was sontended by Mr. J oshi that here was 
a' case where the temple was built by the two’ sisters in their own residential 
house and inasmuch as there was no specific dedication of the temple“ to.: the 
Hindu ‘community of. the -village'and also inasmuch as the two sisters them- 
_selyes for a considerable number of: years managed the temple and the ‚worship : 
. of, the deity installed ‘therein,. it was impossible to say:.that the. temple. was 
a: -public temple. I am inclined to accept this. contention. It is ‘evident from 
: the.record.of' this case that it was the two sisters who,-out of their own moneys, 
‘had, constructed the temple in: „question in their'own ‘house. Obviously, they , 
must’ ‘have done it with a view ‘to.derive both religious and spiritual benefit to 
- themselves.. Having -constructed the temple and installed the deity*of Shri 
“ Datta- therein, they had carried on ‘the management of the temple as well as 
the worship | of the deity right from’ the start upto the time the Danpatra was 
executed in favour of the present’ “appellant, in 1936. and, therefore, it is a 
legitimate inference to draw that’ the: temple’ was the private property of the 
J two sisters themselves, and ‘they had never’ dedicated it to the Hindu eom- 
, munity of the village. " Even’ after the ‘appellant took up the management of 
the temple. under the Danpatra,. executed in’ his favour there is nothing to 
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show that inspite of the fact that the appellant was only appointed as a Vahi- 
watdar under the Danpatra in respect of the temple, the temple was ever dedi- 
cated by the two sisters by any document or otherwise to the members of the 
Hindu community of the village. Besides, there is no evidence whatever to 
show that any offerings were made by any members of the public before the 
deity in. the temple in question. Assuming, however, that as a matter of fact 
any such offerings were made by any members of the public, that would not 
on the strength of the observations of the Privy Council in the case cited above 
‘by itself deprive the appellant of his right to manage the temple under the 
Danpatra which was executed in his favour by the two sisters and compel him 
to manage the ‘temple as if it was a public temple for and on behalf of the 
members of the Hindu community of the village. As their Lordships of the 
Privy Council observed in the above case, if any member of the Hindu com- 
munity of the village entered the temple in question with a view to have Dar- 
shan or with a view to offer worship to the deity without permission of the 
appellant he could not be turned away just for that reason, because, it is a 
sentiment inherent among: the Hindus not to turn away people who out of de- 
-votion and faith choose to enter a temple for the purpose of offering worship to 
the deity installed in the temple. It may be that such worshippers are not 
turned away because-the owner or the manager of the temple is anxious to see 
that this temple becomes as popular among the members of the public as pos- 
sible. It may be that by allowing the members of the public a free ingress 
to the temple for the purpose of offering worship to the deity, the owner or 
“manager of the temple might be making some profit out of the offerings that 
might be made by such worshippers. All these, however, cannot change the, 
character of the temple. For the purpose of changing the character of the 
‘temple, as already observed, there must be dedication of the temple to the public 
which is absolutely absent in the present case, or there should be a user by the. 
public of-the temple as a matter of right which is also absent in the present 
case. Therefore, inspite of the members of the public being freely allowed 
inside the temple to offer worship to the deity and inspite of such people making 
ofterings to the deity which ‘eventually go to the benefit of the owner or manager 
of the temple, the temple will nonetheless remain, a private temple. 


! Reference was then made by Mr. Joshi to Amardas Mangaldas v. Harmanbhat 
Jethabhai*. This case was relied upon by Mr. Joshi for the observation that the 
--fact,that worshippers are allowed to visit a temple does not necessarily warrant. 
‘an inference that the temple is‘a publie religious trust. I respectfully agree 
‘with, this observation which aptly applies to the facts of the present case in so 

_' far as the appellant either expressly of impliedly allowed members of the Hindu | 
community of the village to visit.thé temple in his house. As a matter of fact, 
there is no ‘evidence-in this case that.any members of the public ever entered 
the :temple in question as a'matter of right, nor.is there any evidence to suggest 
that.:they’ used to visit the. temple ` for. the purpose .of, offering worship to the 
deity“ installed therein. The evidence; on the contrary, shows that generally it 
is only: on` the- invitation given by the appellant .on the occasion of the Datta | 
Jayanti that some.of the members of the Hindu community of the village attend 
‘the temple.. On other occasions-some of the members of the public just happen 
to drop in with a view to have Darshan. of the déity.- That happens, however, 
‘only because, the appellant does not object. to: their entry into the temple. In 
other words, such people would enter-into, the temple only with the implied 
consent of the appellant. According’ to the observations in the decision quoted 
‘above, just because some of the persons of the Hindu community of the village 
are impliedly allowed by the appellant to ‘enter the temple to offer their wor- 
ship to the deity, it does not necessarily warrant an inference that the temple 
is a public religious trust. `The facts of that case appéar to be-much stronger 
than the facts of the present case: ` There, the temple was built by the villagers - 
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and it was managed by Sadbus' under the control of the villagers. Festivals also 
used to be observed at the temple and also several types of religious ceremonies 
used to be performed. Offerings of small sums of money also used to be made. 
Inspite of it all, it was held that the temple was not a public trust, because there 
was nothing whatever to show that there was any dedication of the temple tu 
the Hindu community of the village as a whole. In the present case, the temple 
was not built with the help of any outsiders. It was built by the two sisters 
out of their own money. Besides, the two sisters themselves for a considerable 
number of years managed the temple on their own and they were not under the 
control of any persons in that behalf- Festivals also used to be held in the 
temple during the time of their management, but they were all held at their 
own expenses which they defrayed out of the income of the properties which 
they had inherited from their own maternal grand father. According to the 
observations of Broomfield J. in that case, such festivals and ceremonies are 
observed and performed as much in private temples as in public temples. Like- 
wise, offerings of small sums of money are also made as much in private temples 
as in public temples. These are, however, not the matters on which any inference 
ean be drawn that the temple is a publie institution. 


In view of all these different authorities, I feel fortified in my conclusion ou 
the facts of the present case that the temple in question was entirely the private 
property of the two sisters who constructed it in their own house and later 
they handed over the management of the temple to the appellant under the 
Danpatra executed by them in his favour. I need not repeat that there is no 
evidence at all of any dedication of this temple to the members of the Hindu 
community of the village, nor is there any evidence to suggest that any mem- 
bers of the Hindu community of the village ever visited the temple as a matter 
of right. In the absence of any such evidence it must be held that the temple 
which was originally constructed by the two sisters out of their own funds, if 
not a private property of their own, was only a matter of private trust and 
not a public trust. The learned Judge, in my opinion, has approached the 
case from an erroneous point of view. He seems to have thrown the burden of 
proving that the temple is a private trust and not a public one upon the appel- 
lant himself forgetting that all the relevant authorities on the question really 
throw the burden on the person who alleges a certain institution to be a publie 
institution. In this case, the appellant had made an application to the Charity 
Commissioner seeking exemption from the requirement of the Publie Trusts 
Act as to the registration of the temple of which he was the Vahiwatdar and 
claiming that it was only a private property of his own. It was then for the 
members of the Hindu community of the village to have come forward if they 
chose to claim that the temple was a public trust. It is clear, however, that 
noue of the members of the Hindu community of the village so came forward 
inspite of a notice being issued by the Charity Commissioner inviting objec- 
tions to the appellant’s application. If any such member of the Hindu com- 
munity of the village had come forward to make such a claim, the burden 
_ obviously would have been upon him to prove that the trust was a public trust. 
In the absence of any such member of the Hindu community coming forward 
to make such a claim, it was undoubtedly open to the Charity Commissioner 
to make an independant enquiry into the matter, but in course of such an enquiry, 
surely, he could not expect the appellant to prove that it was not a public trust. 
As a matter of fact, as stated above, he had made an application on the basis. 
of the temple being a private property and hence not liable to be registered 
under the Publie Trusts Act. On the evidence of the witnesses summoned- by 
the Assistant Charity Commissioner himself from the village he came to the 
conclusion that there was a public trust in respect of the temple in question. 
7 His decision was confirmed by the Deputy Charity Commissioner in appeal. 
This latter decision was again confirmed by the learned District Judge in the 
application made to him under s. 72 of the Public Trusts Act. "While con- 
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sidering this application, as stated above, the learned District Judge looked 
at the matter from a wrong perspective. Instead of finding as to whether there 
‘was enough material to show that the temple in question was a public trust, 
all along his judgment, he seems to have observed that the appellant had failed 
to prove that it was a private trust. Surely, in my opinion, this was not the 
correct approach to the matter at all as the Privy Council in one of the cases 
cited above has already stated that the burden in all these cases lies upon the 
person who alleges that a particular institution is a publie trust. It is not for 
the other party to prove to the contrary. In the circumstances of this case, 
‘I am firmly of the view that the temple in question is not in the nature of a 
public trust and, therefore, the application made by the appellant should have 
-been allowed. ` 


Mr. Gambhirwala, the learned Assistant Government Pleader, however, re- 
lying upon Deoki Nandan v. ‘Murlidhar®, contended that the tests laid down 
by the Supreme Court in that case for ascertaining the nature of a particular 
religious institution as a publie institution were fully satisfied in the present 
ease and that, therefore, the temple in question was rightly held to be a public 
trust by the Court below. In that case a pious Hindu who was childless cons- 
tructed a temple and was in management of it till his death. He executed a 
will whereby he bequeathed all his lands to the temple and made provision for 
its proper management. The question was whether the provisions of the will 
disclosed an intention on the part of the testator to dedicate the temple to the 
public or merely to the members of the family. It was held that the recital in 
thé will that the testator had no sons coupled with provisions for the manage- 
ment of the trust by strangers was an indication that the dedication was to the 
public. It was also held that the performance of ceremonies at the consecra- 
tion of the temple (Prathishia), the user of the temple and other evidence in the 
ease showed that the dedication was for worship by the general public. It 
will be observed that the facts of that case are entirely different from the facts 
of the present case. No question in that case arose as to whether the temple 
built by the testator was ever a public temple so long as he continued to manage 
it during his life time. The question as to whether the temple was a public 
trust or not arose only after his death and that question was decided on the 
strength of the recitals in the will which he had left pertaining to the manage- 
ment of the temple and also other circumstances of the case. Amongst the 
several recitals in the will, clause 2 thereof appointed a committee of four 
persons to look after the management of the temple and its property and out 
of these four persons two were not relations and belonged to a different caste 
altogether. Besides, there was evidenre that after the death of the testator 
members of the public,used to visit the temple, offer worships and make offer- 
ings. One of the tests that was applied by the Supreme Court was as to who 
were the beneficiaries of the trust created by the will. It was observed at page 
762 as follows :— 


“When once it is understood that the true beneficiaries of religious endowments 
are not the idols but thé worshippers, and that the purpose of the endowment is the 
maintenance of that worship for the benefit of the worshippers, the question whether 
an endowment is private or public presents no difficulty. The cardinal point to be 
decided. is whether it was the intention of the founder that specified individuals are to 
have the right of worship at the shrine, or the general public or any specified portion 
thereof. In accordance with this theory, it has been held that when property is dedi- 
cated for the worship of a family idol, it is ‘a private and not a public endowment, as 
‘the persons who are entitled to worship at the shrine of the deity can only be the 
members of the family, and that is an ascertained group of individuals. But where the 
beneficiaries are not members of a family or a specified individual, then the endowment 
can only be regarded as public, intended to benefit the general body of worshippers.” 


It was in the light ‘of these principles that the Supreme Court in that ease . 
5 [1956] S.C.R. 756. l 
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examined the facts of the case and eventually held that the temple in question 
wes dedicated to the use of the publie and, therefore, it was a public trust. 
Applying these principles to the facts of the present case it 1s clear that by 
the Danpatra executed by the two sisters in favour of the appellant there was 
no dedication to the deity of the properties which they had inherited from 
their maternal grand father. These properties were expressly gifted to the 
appellant to be enjoyed by bim and his heirs and successors from generation 
to generation at their own sweet will. There can, therefore, be no question 
as to who is the beneficiary in respect of any property dedicated for the worship, 
of the deity. Even if. these properties can be said to have been dedicated to 
the deity installed in the temple in question, even then the dedication cannot 
be said to be for the benefit of the general public. The recitals in the Dan- 
patra clearly show the beneficiaries of the endowment are only the appellant 
and his heirs and successors. In order to enjoy these properties the appellant 
and his successors are obliged to perform the worship of the deity under the 
terms of the Danpatra. In these circumstances, this temple can well be said 
only to be a private trust if at all. 

Mr. Gambhirwala then relied upon Ranchhoddas v. Mahalaxmi Vahuji®, for 
the purpose of showing as to what principle should be applied for the purpose 
of determining as to whether a certain religious institution is in the nature of 
a public or private trust. In particular, Mr. Gambhirwala relied upon a passage 
in that decision which is as follows (p. 992) :— 

“...The decision of the question as to whether a temple is public or private vee 
depend upon several considerations. There may be a clear case of a temple which has 
been built by devotees as a public temple, and properties dedicated by them to such a 
temple would clearly constitute a public charitable trust. A private temple may be 
dedicated to the public, but such a change must be established by clear evidence in 
that behalf. At a public temple, the devotees at large have a right of entry and a right 
of darshan of the deity. The devotees in such a temple offer gifts to the idol and these 
gifts, by their very nature, are gifts to the temple itself. Public festivals are held in 
which all the devotees have a right to participate. With regard to such publie temples 
and idols, property, both movable and immovable, can be dedicated; no writing is 
necessary to evidence such dedication. It may be done even verbally. Dedication is 
often done by a gift viva voce, by a bequest, or by ceremonial relinquishment. Such a 
dedication can be absolute or partial. Where it is absolute, the property is given com- 
pletely to the idol by the donor who has divested himself of all his rights in it. Where. 
the dedication is partial, the donor has not divested himself completely of his title in 
the property, but a charge is created, over the property for a specified portion of the 
income of the property to go towards the expenses of the idol and the temple. It is 
quite true that for dedication there must be clear, cogent and satisfactory evidence, if 
there is no writing executed for that purpose. The mere fact that a part of the income 
of the property is appropriated towards the expenses of the temple, may be for several 
years, would not necessarily prove even a partial dedication of the property to the 
charity. The historical origin of the temple, the manner in which the affairs of the 
temple have been managed, the nature and extent of the gifts received by the temple, 
the rights exercised by the devotees in regard to the worship in the temple, the con- 
sciousness of the manager and the consciousness of the devotees themselves—these and 
similar other considerations have to be weighed in deciding the question as to whether 
a temple is public or private...” 

I am, with respect, in complete agreement with the observations made by the 


learned Judges in that case. There, should never be any quarrel with regard. 


to the principles laid down in that case. .The question, however, is as to how 
far those principles can be applied to the facts of a particular case. Applying 
those principles to the facts of the present case, I do not find any warrant for a 
conclusion that the temple which was constructed by the two sisters out of 
their own funds was ever dedicated to the use-of the public. On the contrary, 


6 (1952) 54 Bom. L.R. 982. 
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there is ample evidence on the record of the case to show that for a considerable 
number of years the temple .was treated by the two sisters as their own private 
property, and if it can ever be said to have changed its character by reason of 
the Danpatra in favour of the appellant under which he was appointed the 
Wahiwatdar of the temple, the character was only of a private trust and not 
a public trust at all. As I have stated above, under the Danpatra or ‘under 
any other dovument, the properties of which the two sisters were the owners, 
were not dedicated to the deity as such. On the contrary, they were specifi- 
cally gifted to the appellant in order to enable him to live and carry on the 
worship of the deity. In the absence of any such dedication of the property 
to the deity, as already observed, no question as to the beneficiaries in regard 
to such property arises in the case. This is purely a case of a private temple 
being managed by an individual under an authority given to him by the two 
sisters who were responsible for bringing the temple into being. Members of 
the Hindu community of the village have no concern whatever with this temple 
or the deity installed therein. They cannot enter the temple as of right nor 
ean they offer their worship to the deity as of right. 

For all these reasons, in my opinion, the learned District Judge was in error 
in confirming the orders passed by the Assistant Charity Commissioner and 
the Deputy Charity Commissioner and dismissing the application of the ap- 
pellant. I, therefore, allow the appeal of the appellant, reverse the orders 
passed by the Assistant Charity Commissioner as also by the Deputy Charity 
Commissiqner and hold that the temple in question is not a public trust and 
does not require to be registered with the authorities under the Bombay Public 
Trusts Act. The respondents to pay to the appellant the costs of this appeal. 
There will be no order as to costs of the application in the District Court. 


Appeal allowed, 


[NAGPUR BENCH] 


Before Mr. Justice Kotval. 


BHAGWAN SITARAM v.. NAMDEO NARAYAN.* 


Central Provindes and Berar Courts Act (I of 1917), Secs. 17}, 26—Religious Endow- 
ments Act (XX of 1863), Sec. 14—Application for removal of trustee made to Court 
of Additional District Judge in its ordinary original jurisdiction—Order passed by 
Judge removing trustee-—Whether Judge had jurisdiction to pass such order. 


An order was passed by the Additional District Judge at Yeotmal removing the 
appellant from trusteeship of a public religious endowment on an application made 
to his Court in its ordinary original jurisdiction for his removal from the manage~ 
ment of the trust property. This application was made as a result of the non-com~ 
pliance by the appellant of certain directions issued by the Court to him in a pre- 
vious suit. On the question whether the Judge, when he took action to remove the 
appellant, could be said to have acted under any jurisdiction under the Religious 


*Decided, August 8, 1960. First Appeal No, 


$4 of 1958, against the decision of J. N. Khare, 
First Additional District Judge, Yeotmal, in 
Civil Suit No. 4-A of 1949. 

+The relevant section is as under:—_ 

17. (7) Subject to the provisions of the 
Code of Civil Procedure, 1908 (V of 1908), the 
Provincial Small Cause Courts Act, 1887 (TX 
of 1887), the Berar Small Cause urts Law, 


1905, and any other enactment for the time: 


being in force,— . 

(a) the Courtof the Civil Judge (Class IT) 
shall have jurisdiction to hearand determine 
any suit or original proceeding of a value not 
exceeding five thousand rupees; 

L.R.—19 


(b} the Court of the Civil Judge (Class I) 
shall have jurisdiction to hear and determine 
any suit or original proceeding of & value not 
exceeding ten thousand rupees; 

(c) the ‘District Court shall have juris- 
diction to hear and determine any suit or 
origina] proceeding without restriction as re- 
gards the value, and shall be deomed to be the 
Principal Civil Court of original jurisdiction 
in the civil district, and shall also have juris- 
diction to hear and determine any original 
proceeding under the Indian Divorce Act, 
1869 (IV of 1869), and shall be deemed the 
District Court under that Act for the civil 
district. 
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Endowments Act, 1863, or to have acted under the ordinary jurisdiction vested in 
him under the Central Provinces and Berar Courts Act, 1917:— 

Held, that the application did not purport to be under s. 14 of the Religious Endow- 
ments Act but was an application in the ordinary jurisdiction of the Additional 
District Judge made in execution proceedings before him, and 

that, therefore, the order was not justified under s. 17(1)(c) of the Berar Co 
Act, 1917. 


The facts appear in the judgment. 


M. Q. Qazi, for the appellant. 
R. K. Manohar, for the respondents. 


Korvat J. This is an appeal against an order passed by the First Additional 
District Judge, Yeotmal, dated June 26, 1958, removing the appellant Bhag- 
wan from the trusteeship and Sarpanchship of a public religious endowment 
known as Shri Dutt Deosthan, Kalamb, tahsil and district Yeotmal. The facts 
preceding the application dated October 19, 1957, upon which the order under 
appeal came to be passed are not in dispute. On June 3, 1928, one Kasabai 
widow of Krishnaji Gore executed a deed of trust. By that deed she dedicated 
a field, survey No. 39/1, area 10 acres 32 gunthas, of Kasba Kalamb, to the 
temple of Shri Dutt Deosthan. By the same deed she appointed five persons 
including the appellant Bhagwan as trustees. Of the other persons appointed 
as trustees, one D. B. Sarda is no longer alive. The principal trustee and the 
Sarpanch was the appellant Bhagwan. One of the trustees, respondent No. 2 
Dattatraya, resigned on January 31, 1932. 


In 1949 this Dattatraya and one Namdeo Narayan Gore filed civil suit No. 4-A 
of 1949 praying inter alia for the removal of the appellant Bhagwan from the 
trusteeship and Sarpanchship of the Deosthan and for various other directions. 
The other surviving trustees, namely, Laxman Gangaram Deshmukh and Dada 
Vithoba Khasala were defendants in that suit. On August 7, 1950, a preli- 
minary decree was passed by the First Additional District Judge, Yeotmal, 
giving certain directions which are material for the purposes of this appeal 
but disallowing the prayer for the removal of the appellant from the trustee- 
ship. Against this decree the appellant Bhagwan moved the then High Court 
at Nagpur in First Appeal No. 150 of 1950 and by the judgment of a Division 
Bench of this Court dated November 28, 1956, the appeal was dismissed. A 
eross-appeal filed by the plaintiffs in the suit praying that their prayer for the 
removal of the appellant Bhagwan had been wrongly disallowed was also dis- 
missed, with the result that the appellant Bhagwan continued as the Sarpanch 
and trustee of the said Deosthan but was subject to the directions given in the 
two decrees. In those proceedings in para. 17 of the trial Court’s judgment 
dated August 7, 1950, the following directions were given: ` 


“Issue No. 9: I order the deft. No. 1 to associate the other Panchas in the matter 
of the management of the field and the temple. He will along with the defendants 2 
and 3 select two Panchas in order to make the required number of five. This he will 
do within two months from today. One of the Panchas will be the plff. No. 2 if he is 
willing. The deft No. 1 shall never arrange the annual dinners in his house and always 
arrange them in the temples. The deft, No. 1 shall every year from date of suit show 
the accounts to the Panchas and obtain their signatures in token of consent or obtain 
their written objections. He shall render to the plaintiffs and the defts, 2 and 3 accounts 
of the management of the field and the temple from 1933 till the filing of the suit. The 
plaintiffs’ claim for removal of Panchas is dismissed.” —~ 
Tt was this judgment which was confirmed in First Appeal No. 150 of 1950. 
The present appeal arises out of an application filed by the plaintiffs in that 
suit on October 19, 1957. 
By that application the plaintiffs complained that defendant No. 1 Bhag- 
wan, the appellant before me, had not complied with the directions contained 
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in para. 17 quoted above which were subsequently incorporated in a preli- 
minary decree dated August 12, 1950, nor had he earried out the directions of 
the final decree passed in the suit on November 24, 1950. It remains to be 
stated that pending First Appeal No. 150 of 1950 before the High Court pro- 
eeedings were taken in pursuance of the preliminary decree before the trial 
Court. A commissioner was appointed to take accounts and in pursuance of 
the commissioner’s findings a final decree came to be passed on November 24, 
1950. By this final deeree, defendant No. 1 Bhagwan was ordered to pay 
back to the trust Rs. 1,000-14-9 which were held to be monies belonging to the 
trust but which he had failed to pay back to the trust or account for. The 
present application dated October 19, 1957, filed by the plaintiffs before the 
trial Court complained not merely that the directions of the preliminary decree 
had not been carried out but also that the amount ordered to be deposited 
under the final decree dated November 24, 1950, had not been deposited. It 
will be seen from this statement of the facts that the complaint was that de- 
fendant No. 1 Bhagwan had not complied with the directions of the preliminary 
decree or the final decree, nor had he deposited the amount due under the 
final decree for a period of nearly seven years from the date of the final decree. 

One of the prayers in the present application was that defendant No. 1 
Bhagwan should be removed from the management of the trust property and 
as a Panch and that the said property should be entrusted to some other Pan- 
ehas. After considerable delay the defendant Bhagwan filed a reply to this 
application and denied all the allegations made therem except that he admitted 
that a decree had been passed against him for a sum of Rs. 1,000-14-9. In re- 
gard to this amount his reply was that since he was himself the Sarpanch and 
the money was ultimately to be paid to him, he had not paid the money to the 
Deosthan because he himself would have received it. At the stage of evidcnee, 
however, the defendant Bhagwan remained absent. He was put ex parte and 
the application dated October 19, 1957, has been allowed against him upon the 
ex parte evidence of plaintiff No. 2 Dattatraya. The learned trial Judge fram- 
ed issues as to whether the amount of Rs. 1,000-14-0 was due from him and 
whether he had not complied with the decree during the past nine years. On 
issue No. 2 regarding the alleged mismanagement of the trust property, he 
held that the defendant Bhagwan had been mismanaging the trust property. 
He had neither repaired the temple, nor appointed any priest for its worship 
and the building was getting damaged. He also held that he had not shown 
accounts to his co-trustees from April 20, 1949, to October 7, 1950. His ac- 
counts moreover were suspicious, unreal and false. The trial Court also held 
that he had leased the only property of the trust, namely, the field survey 
No. 39/1 of mouza Kalamb, to near relatives of his during the last seven years: 
to the detriment of the trust income. In 1956-57 he had received lease money 
of Rs. 125 but he had shown that amount in his account books as being only 
Rs. 80 and had misappropriated the balance. The trial Court also came to the 
conclusion that while normally the lease money of the field should have in- 
creased, the appellant had been showing lesser and lesser amounts in his ac- 
counts and that those accounts were false. 

I have not the least doubt that all these findings given by the trial Court were 
perfectly justified upon the evidence. They are all borne out by the evidence 
of plaintiff No. 2 Dattatraya, which evidence was not challenged. In fact, Mr. 
Qazi appearing on behalf of the appellant has not made any attempt to show 
that this findings of fact was in any manner erroneous or unjustified upon the 
evidence. I concur in the finding of the trial Court that the appellant Bhag- 
wan was mismanaging the trust property, keeping incorrect and false accounts, 
not rendering or showing them to his co-trustees, and has been mismanaging 
and misappropriating the income from the trust property. He has also not 
complied with the orders of the Court. 

Mr. Qazi has, however, laid considerable stress upon a point of fundamental 
importance in this case and I am inclined to hold that upon this point he is 
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entitled to succeed so far as this appeal is concerned. The question raised is 
as to the jurisdiction of the trial Court to remove the appellant Bhagwan. £ 
have already stated that both in the judgment of the trial Court resuiting m 
the preliminary decree, as also in the appellate judgment in First Appeal No. 
150 of 1950, the question as to whether Bhagwan ought to be removed from 
the Sarpanchship and trusteeship of the temple was agitated but both the 
Courts had held that in the circumstances he ought not to be so removed. This 
finding was arrived at by the two Courts upon the evidence and such material 
as had been placed before them in the suit. The subsequent acts of misconduct, - 
misappropriation and non-compliance with the orders of the Court which were 
alleged in the application dated October 19, 1957, were not before those two 
Courts and, therefore, they had held that, in the circumstances then before 
them, the defendant Bhagwan ought not to be removed from the Sarpanchship. 


It has been contended that the application dated October 19, 1957, was pre- 
sented before the trial Court in its ordinary original jurisdiction and all that 
the trial Court acting within its ordinary jurisdiction could do was to execute 
the final decree; and obviously if its jurisdiction were limited to executing 
the final decree, then it could not proceed to remove the Sarpanch when the 
judgments of the two Courts resulting in the final decree had held that he 
ought not to be so removed. 


On the part of the plaintiffs-respondents, the action taken by the trial Court 
in removing the appellant has been sought to be justified upon two grounds. 
In the first place, Mr. Manohar has referred to the provisions of the Central 
Provinees and Berar Courts Act, 1917, and urged that the Additional District 
Judge who has passed the order impugned in this appeal had the jurisdiction 
in view of s. 26 of that Act. No doubt, s. 26 of the C.P. and Berar Courts Act 
gives to an Additional District Judge the same jurisdiction and powers which 
a District Judge has, but s. 26 has to be read in conjunction with s. 17 of the 
Act which confers the jurisdiction upon the District Court itself. All that 
s. 17 says is that the District Court shall have jurisdiction to hear and deter- 
mine any suit or original proceeding without restriction as regards the value, 
and shall be deemed to be the principal Civil Court of original jurisdiction in 
the civil district. Clause (c) of s. 17(1), however, is expressly made subject 
to any other enactment for the time being in force, and, therefore, so far as 
the provisions of the C.P. and Berar Courts Act are concerned, they deal with 
only the ordinary jurisdiction of the District Judge, that is to say, with re- 
gard to suits and other proceedings which can be commenced under the Code 
of Civil Procedure but not with proceeding which may be commenced before 
him under special Act, such as, for instance, the Guardians and Wards Aet, 
the Lunacy Act, or as in the instant case, the Religious Endowments Act. The 
present proceeding commenced upon the application dated October 19, 1957, was 
a proceeding to which s. 14 of the Religious Endowments Act (XX of 1863) 
would be attracted. One of the prayers in that application was for the re- 
moval of a trustee, which is precisely the relief. contemplated by s. 14. Yet 
the application is not under that Act. The question then is whether the Ad- 
ditional District Judge, when he took action to remove the appellant Bhagwan, 
could be said to be acting under any jurisdiction under the Religious Endow- 
ments Act or was acting under the ordinary jurisdiction vested in him under 
the C.P. and Berar Courts Act. It will be seen that the Religious Endowments 


i 


_ Act defines ‘‘Civil Court” and ‘‘Court’’ in s. 2 thereof as 

“the principal Court of original civil jurisdiction in the district in which or any 
other Court empowerd in that behalf by the State Government within the local limits 

of the jurisdiction of which the mosque, temple or religious establishment is’ situate 

relating to which or to the endowment whereof, any suit shall be instituted or applica- 

tion made under the provisions of this Act”, 


Therefore, the contention on behalf of the respondents may perha > justi- 
fied if the District Judge had been taking the action as B taka n a 


/ 
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sent case; because by virtue of s. 17(7) (e) of the C.P. and Berar Courts Act 
he would be ‘‘the principal Civil Court of original jurisdiction in the Civil 
district’’, But in so far as the Additional District Judge is concerned, he 
would be ‘‘any other Court’’ within the meaning of s. 2 of the Religious Endow- 
ments Act:and, therefore, he would have to be empowered by the State Govern- 
ment as required by s. 2. No such power’ conferred upon the First Additional 
District Judge, Yeotmal, has been pointed out to me. Moreover, it seems to 
me that the application dated October 19,: 1957, did not purport to be under 
s. 14 of the Religious Endowments Act or any other special enactment but 
was an application in the ordinary jurisdiction of the Additional District Judge 
made in the execution proceedings before him. Therefore, the provisions of 
the C.P. and Berar Courts Act will not assist the respondents in justifying 
the order passed by the Additional District Judge. 


Then Mr. Manohar referred to the provisions of ss. 26 and 27 of the Madhya 
Pradesh Publie Trusts Act, 1951 (XXX of 1951). Undoubtedly, s. 27 of that 
Act gives power to the Court to make or cause to be made such inquiry against 
a trustee in a case of this kind, and, if necessary, to remove him or to paas 
ether ancillary orders as contemplated by sub-s. (2) of s. 27; and the ‘‘Court”’ 
under s. 2(/) of this Act means ‘‘the principal Civil Court of original juris- 
diction in the district’. That again would raise a further complication, be- 
eause the Additional District Judge, was not the principal Court of original 
eivil jurisdiction and obviously if he was to be empowered to take pro- 
ceedings contemplated by ss. 26 and 27 of the Act there would have to be a 
separate notification, which again has not been pointed out to me. 

But apart from all this, s. 26 indicates that such an application can only be 
made if the Registrar on the application of any person interested in the publie 
trust or otherwise is satisfied about certain matters, thereupon he may, 

“after giving the working trustee an opportunity to be heard, direct such trustee 
to apply to court for directions within the time specified by the Registrar”. 


In other words, the application as contemplated by ss. 26 and 27 has to be made 
to the Court after an order has been passed by the Registrar permitting such 
an application to be made. Now, in the present case, such an order was made 
by the Collector, Yeotmal, Mr. Page, on June 9, 1958. That was after the 
present application was presented in the trial Court on October 19, 1957. 
Therefore, obviously the application could not have been an application under 
. 8. 26 or s. 27 because the application was made before the sanction of the Col- 
lector was obtained. I do not think that having regard to the provisions of 
ss. 26 and 27, restrospective sanction granted by the Collector would be of any 
avail. These are special remedies granted by a special enactment and, in my 
opinion, the conditions prerequisite “for the enforeement of those remedies must 
be strictly fulfilled. 

The position, therefore, is that looking at it from any point of view, it is 
difficult to uphold the jurisdiction of the trial Court to remove the appellant 
Bhagwan. The order of removal becomes all the more glaring in its incon- 
sistency when I consider that both the trial Court in its judgment in the civil 
suit and the High Court in First Appeal No. 150 of 1950 expressly held that 
he ought not to be removed: I should not be understood to say that he cannot 
be removed if proper proceedings are taken against him. Indeed, I have al- 
ready indicated that there is not the least doubt upon tne evidence in this case 
that he has been guilty of the grossest mismanagement and misconduct as a 
trustee, that he has not paid the trust monies ordered to be repaid 
by him to the trust, that he has maintained false accounts, and that 
he has mismanaged and misappropriated the trust property and 
excluded his eco-trustees from the management of the trust. It is 
regrettable, however, that an order which I consider was a proper order cannot 
however be upheld because of the legal want of jurisdiction in-the trial Court 
to take such an action against the appellant. Mr. Manohar on behalf of the 
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respondents has urged that this Court may now take such an action, because 
as to the jurisdiction of the High Court to take similar action, there can be 
no manner of doubt. It may be that this Court has the jurisdiction—I would 
not hold so without further investigating the question—but assuming that I 
had the jurisdiction, I do not think that I should in the present ease constitute 
myself into an original Court and inquire into this application upon the evi- 
dence, especially when that evidence was recorded ex parte. If the respond- 
ents choose, they can put in a fresh application in pursuance of the sanction 
of the Collector granted on June 9, 1958, and I have no doubt that the proper 
Court will, taking into account the grave circumstances disclosed in this case 
and the fact that the necessity for safeguarding the trust property is very 
urgent, pass appropriate and immediate orders. 

In the result, I allow the appeal and set aside the order of the Additional 
District Judge, Yeotma!, dated June 26, 1958. The point upon which the ap- 
peal has sueceeded was never raised before the trial Court. The conduct of the 
successful appellant has, in my opinion, been reprehensible. In view of these 
circumstances, I think it proper that both the parties should bear their own 


costs throughout. 
Appeal allowed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Naik and Mr, Justice Shah. 


STATE v. VISHANDAS MOTIRAM MALWANI.* 


Bombay Sales Tax Act (Bom. ITI of 1953), Sees. 36(h), 23, 44(2)—Indian Penal Code 
(Act XLV of 1860), Sec. 353—Sales Tax Officer assaulted by accused when attempt 
ing to search and see his books of account under s. 23 of Bombay Sales Tax Act— 
Whether accused could be prosecuted only under s. 36(h) of the Act—Powers under 
s. 23 whether could be exercised by Sales Tax Officer in absence of order of Col- 
lector, under s. 44(2). : 

A Sales Tax Officer who was seeking to search and seize the books of account 
of the accused under s. 23 of the Bombay Sales Tax Act, 1953, was assaulted by the 
accused when he proceeded to do so. The accused was tried for an offence under 
s. 353 of the Indian Penal Code, 1860, and he contended that prosecution lay only 
under s. 36(h) of the Bombay Sales Tax Act, 1953:— ° 

Held, that there was nothing to restrict the prosecution to prosecute only 
under s. 36(h) of the Bombay Sales Tax Act and that it was open to the prosecution 
to prosecute the accused under s. 353 of the Code. 

The powers under s. 23 of the Bombay Sales Tax Act, 1953, can be exercised in 
the course of investigation before the commencement of any proceedings under 
‘Chapter VII of the Act. Therefore, it is not necessary for the Collector of Sales Tax 
to pass any order assigning the “proceedings” in favour of a Sales Tax Officer under 
s. 44(2) of the Act before such officer exercises his powers under s. 23 of the Act. 


Tre facts appear in the judgment. 


YV. T. Gamblirwalla, Assistant Government Pleader, for the State. 
R. Jethmalani, for the accused. 


SHAH J. Appeal No. 664 of 1960 has been filed by the State ‘against 
an order passed by the learned Presidency Magistrate, 19th Court, Esplanade 
Bombay, acquitting one Vishandas Motiram Malwani, who was accused No. 1 
in Case No. 188/P/59, of an offence under s. 380 of the Indian Penal Code. 
Criminal Revision Application No 706 of 1960 is also filed by the State against 

*Decided, November 18, 1960. Criminal order of acquittal passed by V. M. Gehani, 


Appeal No. 664 of 1960 (with Criminal Revi- Presidency Magistrate, 19th Court, Es 
sion Application No. 706 of 1960), against the Bombay, m Case No. 188 jp of 195 ieee By 
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all the four accused in the aforesaid case for the enhancement of sentence passed 
by the learned Presidency Magistrate against them in respect of an offence 
under s. 353 read with s. 34 of the Indian Penal Code. None of the accused, it 
may be noted, has filed any appeal against his conviction under s. 353 read 
with s. 34 of the Indian Penal Code. 

The ease for the prosecution was that on April 7, 1959, one Ghanekar, a 
Sales Tax Officer, received an assignment from the Additional Collector, Sales 
Tax, Enforcement Branch, to visit the place of business of Messrs L. Chatur- 
bhuj & Co. to inspect the books of account and seize the same, if necessary. 
The Sales Tax Officer, accompanied by Inspector Kandhari, went to the place 
of business of Bherumal Narayandas on Girgaum Road, where the officer was 
told, the proprietor of L. Chaturbhuj & Co. could be contacted. Accused No. 2 
was the proprietor of the company. Ghanekar contacted the accused at that 
place and asked him to show him the books of account of his firm. The accused, 
however, told him that he had kept the books of account at his residence at 
Batra House, Sorab ‘Bharucha Road, Colaba. The officer told him to take him 
there and accused No. 2 took him and the Inspector to his residence mentioned 
above. At the same time, as the Sales Tax Officer Ghanekar got an assignment 
to visit the business premises of L. Chaturbhuj & Co., another Sales Tax Officer 
Sidhwani was given an assignment order to visit the residence of accused No. 2 
‘at Batra House for the same purpose, viz. checking his books of account. This 
Sales Tax Officer Sidhwani, accompanied by an Inspector by name Gandhi and 
another Inspector Khamgaonkar, went to the house of accused No. 2 at Batra 
House on the third floor and rang the bell. An old woman answered the bell 
and told him that aecused No. 2 was not at home. Sidhwani along with his 
Inspectors, therefore, went down and was waiting on the road when accused 
No. 2 reached there-along with the Sales Tax Officer Ghanekar and Inspector 
Kandhari. 

The prosecution alleged that accused No, 2 took them all inside his house and 
made them wait in the drawing room. One of the Inspectors Khamgaonkar 
remained outside on the road to watch lest any books were thrown out on the 
road from the house of accused No. 2. Accused No. 2 had some whispered con- 
versation with the old lady and a girl and soon thereafter Inspector Kandhari 
saw and shouted that the girl was throwing out a bill book from the balcony 
and on this, Ghanekar went inside the bed room and took charge of the bill 
book from the hands of the girl who was then in the balcony. According to 
the prosecution, Ghanekar then asked accused No. 2 to take the books of account 
which were lying in the bedroom to the drawing room so that they might be 
inspected. In the meantime, Ghanekar gave the bill book to Sidhwani for 
inspection. Just then, accused Nos. 1, 3 and 4 came into the house of aceused 
No. 2 after the door was opened on the door-bell being rung. Soon after their 
arrival, accused No. 1 started, questioning the authority of Ghanekar and Sidh- 
wani. The prosecution alleged that Ghanekar showed him the assignment order 
which he had got from the Additional Collector, but accused No. 1 after looking ` 
at it, gave it back to him and told him that it did not give him the authority 
to visit the residence of the accused. The prosecution further alleged that 
accused No. 1 thereafter went over and questioned Sidhwani about his authority 
and that Sidhwani also showed him his assignment order, which accused No. 1 
did not even care to see and dropped on the floor. It was picked up by Sidh- 
wani who kept it in his pocket. Accused No. 1 then told them to get out and 
according to the prosecution, all the accused physically dragged them and 
pushed them out of the door. Gandhi and Sidhwani, who were the first to be 
pushed out, went to the Colaba Police Station after having dialled ‘‘00’’. At 
the Colaba Police Station, Sub-Inspector Kuril gave them two policemen to 
accompany them to the house of accused No. 2 on being informed that there 
was trouble at the house of accused No. 2. In the meantime, the wireless Police 
had arrived at the scene and an officer from that Police party had gone up and 
was apprised of the incident. That Police Officer then took accused No. 2, 
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Ghanekar and Kandhari to the Police Station. The Police Constables sent by 
Sub-Inspector Kuril also -went back with them to the Police Station, where, 
according to the prosecution, the first report of Ghanekar was recorded. Sub- 
Inspector Kuril then went with.them to the house of accused No. 2. All of them 
entered the house and accused Nos. 1, 3 and 4 were pointed out to the Police 
by the Sales Tax Officers as the persons who had taken part in pushing them 
out of the house. The house was thereafter searched and a panchanama was 
prepared of the account books which were seized in course of that search. 
In‘ respect of the seizure of the account books Ghanekar himself prepared a 
memo. under s. 23 and a receipt which was exh. 1 in the case. All the four accused 
were then taken to the Police Station and were put under arrest. The Police 
then started the investigation of the case and after it was complete, all the four 
accused were sent up on charges under s. 353 read with s. 34 and s. 424 read 
= with s. 34 of the Indian Penal Code. As regards the charge under s. 424 read 
with s. 34, the case for the prosecution was that about 25 books were lying 
scattered in the flat when the Sales Tax Officers were pushed out, that on their 
return to the flat from the Police Station they found the books neatly arranged 
on a table, that those books were seized by the officers and thereafter the bill 
book and seven other books were found missing from among those which were 
lying scattered when they were pushed out. Accused No. 1 was further charged 
under s. 380 of the Penal Code. In respect of this charge, the prosecution al-- 
leged that after accused No. 1 returned the assignment order to Ghanekar, he 
again snatched it from him while he was pushing him out of the flat. 

_ In support of the prosecution case several witnesses were examined including 
the four Sales Tax Officers. Even the Additional Collector of Sales Tax was 
examined to say that he had issued the assignment orders to the two Sales Tax 
Officers at 2-15 p.m. on the day of the incident and also to Say; that he was the 
officer who got the report of this incident and gave a sanction to the prosecu- 
tion. Besides the aforesaid witnesses, the only other witness examined was the 
Sub-Inspector Kuril who had investigated the ease. = 


' The accused denied the entire incident alleged by the prosecution. Accused 
No. 2 stated that Ghanekar had gone to his place of business and demanded the 
books of account. According to him, Ghanekar actually examined some of the 
books at his shop and accused No. 2 then told him that he would be prepared 
to produce the remaining books either at the shop itself or at the Sales Tax 
Office. Aceused No. 2 further stated that Ghanekar insisted that he would 
search his flat and that it was Ghanekar who took him to his flat. According 
to accused No. 2, the other Sales Tax Officer and the Inspectors were also with 
him when they reached his flat When they rang the door-bell, accused No. 1 
came to the door and he (accused No. 2) told him that the officers were bent 
upon harassing him and disgracing him. On this, accused No. 2 stated, accused 
No. 1 tried to reason with them and told them not to make any fuss, but the 
officers insisted on searching the flat. By this time, according to accused No. 2, 
- accused Nos. 8 and 4 also had gone to the door. Seeing the officers insistent 
upon taking search of the flat of accused No. 2, accused No. 1 asked them if 
thev had anv orders to search the flat and, according to accused No. 2, the 
Officers stated that they had none. On this, accused Nos. 1. 3 and 4 told them 
that they wonld not allow them to enter the flat. Accused No. 2 also joined 
in this opposition. Accused No. 2 then stated that thereupon the officers went 
awav. Accused No. 2 denied that anv force was used on them or that thev were 
actually pushed out of the flat. Later, according to accused No. 2. some Police 
officers went to his flat and took him to the Police Station. His place was 
searched in pursuance of the Police officers’ order and a panchanama was pre- 
pared. He, however, denied that any bill book or any account book was missing. 
As regards the other accused, they had made similar statements denving any 
use of foree and alleging that the officers were not allowed to enter because 
when questioned if they had any authority, they said that they had none. 
No evidence, however, was led by the defence. 


t 


ł 
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' Before the learned Presidency -Magistrate some preliminary ‘points of law 
were urged, one of them being that the incident alleged by the prosecution dis- 
closed an offence under s. 86(h) of the Bombay. Sales Tax Act and that, there- 
fore. except with the sanction of the Collector the Court was not entitled to: 
take cognizance of the alleged offence. On this point, it appears, elaborate 
arguments were advanced before the learned Presidency Magistrate and the 
learned Magistrate came to the conclusion that there was no substance in the 
contention raised on behalf of the deeused. He held that the prosecution was 
perfectly valid without any sanction of the Collector under the Sales Tax Act. 
According to the learned Presidency Magistrate, the offences charged were under 
the Indian Penal Code and they were fully distinguishable from the offence con- 
templated under s. 26(h) of the Sales Tax Act. It appears that after his de- 
cision on this preliminary point the ease was further heard and eventually 
after taking into consideration all the evidence. led before him as also the ar- 
guments advanced, both on behalf of the prosecution as well as the defence, 
the learned Magistrate found that the accused were guilty of the offence under 
s. 393:read with s. 34 of the Indian Penal Code and sentenced accused No.1 
to pay a fine of Rs. 250 in default rigorous imprisonment for six weeks and 
accused Nos, 2 to 4 to pay a fine of Rs. 100 each in default rigorous imprison- 
ment for three weeks each. The learned Presidency Magistrate, however, 
acquitted all the accused under s. 424 read with s. 34 of the Indian Penal Code 
and he also acquitted accused No. 1 of the charge under s. 380 of the Indian 
Penal Code. The State being aggrieved both by the order of conviction and 
sentence as well as the order of acquittal of accused No. 1, has filed the present 
appeal as regards the acquittal of accused No. 1 under s. 380 of the Indian 
Penal Code and Revision Application for enhancement of the sentence imposed 
by the learned Presidency Magistrate upon the four accused in respect of 
their conviction under s. 353 read with s. 34 of the Indian Penal Code. As 
stated above, no appeal or Criminal Revision Application has been filed by 
any of the accused challenging their conviction and sentence passed upon them 
under s. 353 read with s. 34 of the Indian Penal Code. 

Taking the appeal first, the learned Assistant Government Pleader, Mr. Gam- 
bhirwala, urged in support of the appeal that the learned Presidency Magistrate 
was in error in not having taken into account the evidence of Ghanekar and 
relying upon it for the purpose of convicting accused No. 1 of an offence under 
s. 380 of the Indian Penal Code. Our attention was invited to the evidence of 
Ghanekar as also the judgment of the Jearned Presidency Magistrate dealing 
with this evidence. Mr. Gambhirwalla contended that the learned Presidency 
Magistrate failed to appreciate that it was not really necessary for Ghanekar 
to state in the seizure memo. exh. 1 in the case, as was stated in his evidence 
on oath before the Court, the fact as to snatching by accused No. 1 from his 
hands of the order of assignment which, according to him, was given to him 
by the Additional Collector under the Sales Tax Act. We have carefully read 
the evidence of Ghanekar as well as that part of the judgment of the learned 
Presidency Magistrate which has dealt with it and we are not disposed to 
disagree with the finding of the learned Presidency Magistrate that the prose- 
vution had failed to prove beyond a reasonable doubt that accused No. 1 had in 
fact snatched the order of assignment from the hands of Ghanekar as alleged 
by him in his evidence before the Court. In coming to this conclusion, the 
learned Presidency Magistrate strongly relied upon the seizure memo. exh. 1, 
and, in our opinion, quite rightly. If we turn to the seizure memo. it does 
describe the kind of assault, though not in very minute details, which was 
alleged to have been committed by the accused upon the four Sales Tax officers. 
‘We do not see, therefore, any reason why, if it was really a fact that accused 
No. 1 had snatched the order of assignment from the hands of Ghanekar, that 
fact should not have been stated in the seizure memo. particularly when Ghane- 
kar himself had prepared it. That is not all. Even before the police when 
his statement was recorded he does not seem to have made any grievance there- 
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of. In our opinion, therefore, the learned Presidency Magistrate was perfectly 
right in holding that the prosecution had not succeeded in proving to the hilt 
the alleged offence of theft of the order of assignment from the hands of Ghane- 
kar as alleged by the prosecution. We need not enter into the question as to 
whether, even if it was proved that the order of assignment was in fact snatched 
by accused No. 1 from the hands of Ghanekar, such snatching would amount 
to an offence of theft. For the purpose of this appeal, it is quite enough for 
us to say that we do not disagree with the conclusion reached by the learned 
Presidency Magistrate on the point, and we do not see any substance in the 
appeal. The appeal is accordingly dismissed. 

Turning next to the Criminal Revision Application filed by the State 
against all the accused for enhancement of sentence imposed upon them 
by the learned Presidency Magistrate in respect of their conviction under 
s. 353 read with s. 34 of the Indian Penal Code, it was urged by Mr. Gambhir- 
walla, the learned Assistant Government Pleader, that although there was no kind 
of hurt or injury caused to any of the officers, even the offence as it was, viz. 
one of use of criminal force, was serious enough for the purpose of calling for 
a deterrent sentence in the interests of law and order and in the interests of 
safety of public servants in discharge of their public duties. Mr. Jethmalani, 
the learned counsel for the accused, on the other hand, submitted that he would 
be content, in case we were disposed to enhance the sentence at all, if the fine 
was raised as we thought fit. It is significant to note that no appeal has been 
filed by any of the accused challenging their conviction under s. 353 read with 
s. 84 of the Indian Penal Code and to all intent and purpose the accused did 
not really want to challenge their conviction even if the seņtence was to be 
enhanced, according as we decided in that behalf. When, however, Mr. Jeth- 
malani told us that he would not like to challenge their ‘conviction in exercise 
of his right under the Criminal Procedure Code if only the sentence of fine 
was enhanced and no substantive sentence of imprisonment was awarded, we 
brought it to his notice that the question of sentence was not a matter of any 
bargain. We could not obviously give him any assurance as to what we would 
do after the hearing was over as regards the enhancement of the sentence. 
Thereupon Mr. Jethmalani decided to challenge the conviction of the accused 
and raised a number of contentions for the purpose. He addressed us on these 
contentions at good length and with a good deal of vehemence and eloquence. 
The latter was undoubtedly very impressive, but the subject-matter thereof, viz. 
the contentions, in our opinion, as we shall presently point out, did not hold any 
substance at all. i 

The first contention that was raised by Mr. Jethmalani was the same as the 
one which was taken by him before the learned Presideney Magistrate, viz. 
that the Court could not take cognizance of the offence except with the sanc- 
tion of the Collector under the Sales Tax Act. For this purpose, he took us 
first to the evidence of Ghanekar to the effect that none of the officers got even 
a scratch in the struggle and contended on the basis of this statement in the 
evidence of Ghanekar that all that had happened, according to the prosecution, 
was that the accused obstructed the officers within the meaning of s. 36(2) of the 
Sales Tax Act and that even if it was true that the officers or any of them 
- were assaulted by the accused as alleged by them, all that was done only for the 
purpose of obstructing them in carrying out the search or seizing the books 
and that, therefore, the accused could be prosecuted only under s. 36(h) of 
Sales Tax Act and not under s. 353 read with s. 34 of the Indian Penal Code. 
Section 86(h) of the Sales Tax Act is as follows :— 

“...obstructs any officer making an inspection, a search or a seizure under section 23;” 
whereas s. 353 of the Indian Penal Code is in the following terms:— ` 

“Whoever assaults or uses criminal force to any person being a public servant in the 
. execution of his duty as such public servant, or with intent to prevent or deter that 
person from discharging his duty as such public servant, or in consequence of anything 
done or attempted to be done by such person in the lawful discharge of his duty as 
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‘such public servant, shall be punished with imprisonment of either description for a 
term which may extend to two years; or with fine, or with both.” 

The term ‘‘assault’’ has been defined in s. 351 of the Indian Penal Code. That 
section runs as follows :— 

“Whoever makes any gesture, or any ppeparaian intending or knowing it to be 
likely that such gesture or preparation will cause any person present to apprehend that 
he who makes that gesture or preparation is about to use criminal force to that person, 
is said to commit an assault. ` 

Explanation —Mere words do not amount to an assault. But the words which a 
‘person uses may give to his gestures or preparations such a meaning as may make those 
gestures or preparations amount to an assault,’ 

“Criminal force” is defined in s, 350 of the Indian Penal Code as follows:— 

“Whoever intentionally uses force to any person, without that person’s consent, in 
vorder to the committing of any offence, or intending by the use of such force to cause, 
or knowing it to be likely that by the use of such force he will cause injury, fear or 
annoyance to the person to whom the force is used, is said to use criminal force to that 
other.” 

As stated above, according to Mr. Jethmalani, what should be looked at is the 
primary object of the action on the part of the accused. The primary object, 
according to him, of a ease falling under s. 86(h) of the Sales Tax Act would 
‘be to obstruct an officer making an inspection, a search or a seizure under s. 23 
and the primary object of an assault or use of criminal force under s. 358 of 
the Indian Penal Code on a public servant would be to obstruct him in discharg- 
ing his publie duty. Mr. Jethmalani contended that the public duty in this case 
consisted in seizing the books of account by the Sales Tax Officer under s. 23 
of the Sales Tax- -Act, that the primary object even of causing assault to such 
officer would be to: obstruct him in seizing the books and that, therefore, in 
considering such cases, the element of assault must be completely given a go-bye 
or overlooked and that the emphasis must be laid only upon the object with 
which the accused acted in committing the assault or using the eriminal force. 
Mr. Jethmalani went on to contend that obstruction to a publie servant in 
discharge of his duty could be caused in a number of ways—violent or non-violent 
-mbut in all such cases, the test would be the same, viz., as to what was the pri- 
mary object of the act on the part of the accused. The argument though not inge- 
nious, 1s certainly intriguing. But when we started testing the argument to its 
logical conclusion and when we put it to Mr. Jethmalani as to whether he 
would maintain his contention even in a case where in order to obstruct a 
publie servant seizing the books, as in this case, any of the accused had caused 
either a grievous hurt to or murder of the public servant, we could see the 
reaction on the part of Mr. Jethmalani and obviously he could not go to the 
extent of maintaining that even in that case the primary object of the act of 
the accused should be looked to and that, therefore, the accused could not be 
convicted or charged with an offence of either grievous hurt or murder, as the 
‘case may be. All that he could say was that after all it was a question of 
‘degree and that some line had got to be drdwn between different types of 
assault. We fail to understand the logic of this argument and, in our opinion, 
it is thoroughly illogical and unsound. If one is talking about a principle, 
the principle must remain unshaken and unflinching in its application in any 
and all circumstances. If one could contend that in case of a mere assault or 
little use of criminal force which does not result in a seratch or an abrasion 
to a public servant in course of discharge of his duty, the primary object of 
the act ou the part of the accused, namely, to obstruct him in discharge of 
his public duty should alone be looked to; how could the principle change 
just because instead of an assault or use of criminal force, a simple or a grievous 
‘hurt or even a murder is caused of the publie servant while discharging his 
publie duty? , The very fact, however, that Mr. Jethmalani was not prepared 
to carry his contention to such an extent shows the very hollowness of his 
argument. In our opinion, the emphasis, so far as the offence under s. 36(A) 
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“of the Sales Tax Act is concerned, is upon the obstruction itself and the obstrue- 
tion referred to in that sub-section is in regard to an inspection or a search or a 
seizure by the officer concerned. In causing such an obstruction, in our opi- 
nion, it is not at all necessary to cause any assault or use any criminal force 
to the officer concerned. Effective obstruction can be caused to such an officer 
while taking a search or an inspection or seizing the books of account by with- 
drawing the books of account or withholding them or by not producing them 
before the officer at all. Such an obstruction could as well be caused, if the- 
officer comes for search of the books, merely by standing at the door of the 
house and preventing only by words his entry.into the house. We have already 
referred to the Explanation under s. 351 which defines assault and it says that :— 


“Mere words do not amount to an assault. But the words which a person uses may 
give to his gestures or preparations such a meaning as may make those gestures or 
preparations amount to an assault”. - i ' ; : 
. No gesture or preparation need be made when a person is seeking to obstruct a 
Sales Tax Officer taking inspection of the books of account or seizing the books 
of account. He need only say by standing at the door of his house: ‘‘ You may 
be armed with an anthority of the Collector, but I would not allow you to 
enter my house”. These words do not imply any assault nor do they imply 
any use of criminal force and yet the officer concerned is effectively obstructed 
in taking search of the books or seizing the books. We fail to understand why 
in any case where a person liable to produce his books of account for the pur- 
pose of inspection by a Sales Tax Officer under the Sales Tax Act, really wants 
to obstruct the officer doing his duty in that behalf, he must necessarily use force. 
As pointed out above, there are hundred and one harmless ways in which the 
same object of obstructing the officer in carrying out his duty~could be achieved. 
In our opinion, therefore, it is entirely fallacious to contend that s. 36(h) of 
the Sales Tax Act would cover the case of an obstruction to a public officer in 
discharge of his publie duty, where such obstruction has .been- caused by. a 
physical assault or by using criminal force. As a matter. of fact; if we turn 
to s. 353 of the Indian Penal Code, the emphasis is not at-all on obstruction. 
The word ‘‘obstruction”’ is not even used in that section. That section, as.quoted 
above, is a penal section and what is penalised is the act of an assault or‘ the 
use of criminal force. If the assault is made or the criminal’ force is used .to 
any person being a public servant while such public servant is executing’his duty 
as such public servant or with intent to prevent or deter that person- from dis- 
charging his duty as such public servant, such a kind of assault or the use of: 
criminal force is penalised under s. 353 of the Indian Penal Code. ‘The publie 
servant may be assaulted or criminal force may be used against him inter alia 
with the intention that he should thereby be prevented or deterred from dischar- 
ging his duty. This may or may not result in the publie servant being dbstructed 
in carrying out his duty. But the gravamen of the offence is not the obstruction 
which may be the result of the assault, but the very act of assault or use of 
criminal force itself. Accordingly, we do not see any comparison between the 
offences rcspectively contemplatéd by s. 86(h) of the Sales Tax Act and s. 353 
of the Indian Penal Code. There is no genus out of which the offences as con- 
templated by these two respective sevttions arise. In other words, these two 
offences are not the species of the same kind. They stand entirely in different 
categories and they have got nothing in common between them. In our opinion, 
therefore, the offence alleged by the prosecution, falling as it did under s. 353 
of the Indian Penal Code, did not require any sanction of the Collector for 
proceeding against the accused is respect thereof. We may mention that it was 
open to the Sales Tax Officers to ignore the assault or the use of criminal force 
made against them by the accused and just to proceed under s. 36(h) for: 
having been obstructed in seizing the books of account of accused No. 2. That, 
however, was 2 matter entirely of their choice. Where if they were physically 
assanited and criminal force was' used against them, there was nothing to re- 
strict them only to a prosecution under's. 86(h) of the Sales Tax Act and not 
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to, prosecute ‘the accused under the ordinary criminal law embodied in the 
Indian Penal Code. In the result, weare afraid, in spite of the vehemence and 
eloquence of Mr. Jethmalani on this point, we. find no substance therem 
whatever. 


It was next contended by Mr: Jethmalani that Ghanekar had no authority 
whatever to enter the flat of accused No. 2 and that, therefore, accused No. 1 
was perfectly justified as also the other accused in asking him to leave the flat. 
Mr. Jethmalani contended that the order'of assignment which Ghanekar pro- 
duced to. accused No. 1 only related to the business premises of accused No. 2 
at Girgaum Road. Under that order Ghanekar was not given any power to enter 
the residence of accused No. 2 for ‘the purpose of seizing the books of account’ 
‘of his firm. According to Mr. Jethivalani, therefore, entry of Ghanekar into 
the flat of accused No. 2 was entirely nnjustified and that, therefore, accused 
No. 1 and all the others were justified even by use of force in throwing him out 
of the flat. ` To this contention, there are two answers. Firstly, the Collector 
under the Sales Tax Act had issued an order under s. 44(/) of the Bombay 
Sales Tax Act on October 22, 1956, delegating to the officers specified in 
column 1 the powers and duties of the Collector of. Sales Tax under such of the 
sections of ‘the Bombay Sales Tax Act and the rules made under that Act as 
were shown.in columns 8, 4, 5 and 6 respectively of Schedule ‘‘A’’ appended 
tò that order. One of these sections is s. 23 and it is not disputed that 
both Ghanekar and Sidhwani were the Sales Tax Officers, Enforcement 
Branch, Bombay, in whose favour the order also operated in regard to 
the delegation of the powers and duties of the Collector under that section. 
In view of this order, therefore, it was not at all necessary for the Collec- 
tor to issue any.,specific order of assignment empowering them to do any 
of the things contemplated by s. 23 of the Sales Tax Act. It was, however, 
urged by Mr. Jéthmalani that according to the evidence of the Additional 
Collector, there was a practice followed in the Collector’s office of issping such 
orders of assignment even under s. 23 whenever an occasion arose in that be- 
half. It was’ “further contended that the order referred to above by el. (5) 

thereof. specifically’ provided that the powers and duties delegated under that 
order sliall be‘ exercised’ subject to such conditions and restrictions as the Col- 
lector misht impose, from ‘time to time. According to Mr. J ethmalani, if on 
the evidence of the Additional Collector orders of assignment used to be issued 
even: asa matter of! practice subsequcnt to the date of the order referred to 
above, that’ must have been in consequence of the conditions and restrictions 
imposed by ‘the Collector as contended by el. (5) of the order referred 
+o above. Mr-'J ethmalani contended that the evidence of the Additional Col- 
lector in ‘this “connection clearly showed that the practice of issuing orders of 
assignment™ even ‘subsequent to the order aforesaid must have continued on 
account of a sertain order that might have been passed by the Collector orally. 
It appears, however, that during the cross-examination of the Additional Col- 
lector it was elicited that he did not remember as to whether any such order 
was in fact passed or not. What, however, the witness was certain about was 
‘that the practice of issuing orders of assignment which prevailed before the 
issue of the order of the Collector referred to above continued even after the 
order was made as a'matter of convention. This evidence, therefore, in our 
opinion, does rot lead to the conclusion that the effect of the order passed by 
the Collector as stated above was nullified and that the officers authorised 
under that order to exercise the powers inter alia under s. 23 of the Sales Tax 
Act had necessarily to obtain an order of assignment from the Collector in cases 
‘where the officers wanted to act under the provisions of s. 23 of that Act. If 
any restriction was to be ‘imposed on the powers conferred by the Collector 
upon the officers mentioned-in that order, we would expect another written 
order in that behalf. At ‘one’ stage of the cross-examination of the Additional 
(Collector he was called’ upon to promo such written order, if there was any. 
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The Additional Collector on the next day of the hearing, however, produced’ 
an order, which was not the order referred to by him in his evidence on the 
prior occasion. It was on that day that the Additional Collector said in his 
evidence that an order might have been orally passed by the Collector for the 
purpose of continuing the old practice. Reading the evidence of the Additional 
Collector on this point as a whole, we do not think that the Collector had 
imposed any restrictions or conditions as regards the exercise of the powers 
which were delegated by him under the order dated October 22, 1956. In our 
opinion, therefore, although Ghanekar had not with him the order of assign- 
ment empowering him to enter the residential premises of accused No. 2, as” 
a matter of law such an order was not necessary at all. The order dated Oc- 
tober 22, 1956, was already passed by the Collector empowering him to exercise °. 
the powers under s. 23 of the Act and it was enough if, on being questioned 
in that behalf by the occupant of the flat, i.e. accused No. 2, he stated to him. 
that he was acting im exercise of the powers delegated to him by the Additional 
Collector by the order dated October 22, 1956. ' 


Even if it be assumed for a moment that such an order of assignment was 
necessary, we do not think that on the evidence in the case it was really neces- 
sary for Ghanekar to produce any such order at all. It was admitted by accused 
No. 2 that Ghanekar did possess an order of assignment authorising him to 
visit the business premises of accused No. 2 and inspect and seize the books 
if he so thought fit. Ghanekar’s evidence specifically shows that it was accused 
No. 2 himself who stated to him when he approached him at his business pre- 
mises that his books of account were lying at his flat and that he would take 
Ghanekar to his flat for the purpose of taking inspection of the books. If 
accused No. 2. knowing full well that Ghanekar had no authority or order of 
assignment empowering him to enter the flat of accused No. 2, voluntarily 
took him to his own flat, surely, in our opinion, it would not be open to him 
to contend that he had no power to enter his flat and that, therefore, he could 
not either take Inspection of books ov seize them. If he was so particular 
about the order of assignment with regard te his residential premises, it was 
open to accused No 2 to tell Ghanekar to get the necessary order of assign- 
ment and then go to his flat. Accused No. 2, however, according to the evidence 
of Ghanekar. did not do so. In the circumstances of the case, therefore. neither 
accused No. 2 nor accused No. 1 nor any other accused for that matter was 
justified in throwing out Ghanekar and his companions from the flat after 
they were allowed an entry therein, merely on the pretext that Ghanekar did not 
have the necessary authority from the Collector in that behalf. Besides, it 
must be noted that so far as Sidhwani was concerned, he had the necessary order 
of assignment entitling him to enter the residential premises of accused No. 2 
and inspect and seize the books, if thought fit. Accused No. 1, according to 
the evidence of Sidhwani and others, had an occasion to look at the order. 
In spite of it, it appears from the evidence, accused No. 1 assumed a high- 
handed attitude and bullied the officers to leave the flat on pain of being 
assaulted and thrown out. Obviously, Ghanekar having been allowed an entry 
voluntarily by accused No. 2 in the flat and Sidhwani being armed with the 
necessary order of assignment entitling him to enter the flat and inspect the 
books of account, naturally resisted the bullying attifude of accused No. 1. 
It appears from the evidence that on the officers resisting this attitude, accused 
No.1 and others took the law into their own hands, lifted up the officers bodily 
and put them out of the flat. This action on the part of the accused could 
not be said to be justified at all. For the moment, however, so far as the point 
raised by Mr. Jethmalani is concerned, viz. that the entry into the flat by Ghane- 
kar was unwarranted and illegal, we are clearly of the opinion that in spite. 
of the fact that Ghunekar had no specifie order of assignment empowering him 
to enter the flat of accused No. 2, accused No. 2 himself having’ voluntarily 
allowed the entry into his house, no specific order of assignment was necessary 
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for Ghanekar in that behalf. Accordingly, in our opinion, the contention 
raised by Mr. Jethmalani. in this behalf must be rejected. 

Mr. Jethmalani next contended that neither Ghanekar nor Sidhwani could 
seize the books of acount of accused No. 2 in the absence of a further order by 
the Collector lassigning the proceedings relating to sales-tax assessment in 
respect of the business of accused No. 2 under s. 44(2) of the Sales Tax Act. 
‘ Acecrding to Mr. Jethmalani, seizure of the account books could take place 
only during the said proceedings and the Collector must, therefore, transfer 
the proceedings to the officer concerned under s. 44(2) of the Act before the 
latter could exercise his powers under s. -23 and seize the books of account. In 
our opinion, there is no substance in this contention. Powers under s. 23 of 
“the Act are intended to be exercised only for the purpose of investigation in 
a case where a businessman is suspected to be evading the payment of sales-tax. 
- The proceedings for the purpose of assessing the tax would commence only 
on a report being made by the officer carrying out the investigation. The ex- 
pression ‘‘proceedings’’ connotes a type of action in which some sort of dis- 
pute is to be decided. The Sales Tax Act deals with these ‘‘proceedings’’ i 
Chapter VII commencing from s. 27, whereas s. 23 falls under Chapter VI 
entitled ‘‘Liability to produce accounts, to supply information and to pay the 
tax in the case of transfer of business’’. In our opinion, therefore, it is not 
at-all necessary for the Collector to pass any order assigning the ‘‘proceed- 
ings’’ in favour of a Sales Tax Officer under s. 44(2) of the Act before such 
officer exercises his powers under s. 23 of the Act. Apart from this, however, 
it appears from the assignment orders produced at exh. 2 in this case, that the 
case” of accused No. 2 as proprietor of L. Chaturbhuj & Co. was assigned 
to the two officers for inspection and verification of books of accounts, search 
of premises where books are likely to be kept, seizure of the books if necessary, 
their examination and further necessary action under s. 23 of the Bombay 
Sales Tax Act, 1953. If the word ‘‘case’’ as used in these orders means a ‘‘pro- 
eeeding’’, the orders of assignment can well be said to have been passed both 
under sub-s. (7) and sub-s. (2) of s. 44 of the Act. Accordingly, we do not 
find any: substance in Mr. Jethmalani’s contention either because the powers 
under s. 23 are to be exercised in course of investigation before the commence- 
ment of any proceedings under Chapter VII of the Act or because, if ‘‘case’’ 
means the ‘‘proceedings’’, it had already been transferred to the officers for 
the limited purpose of investigation under s. 23 of the Act by the same assign- 
ment orders. 

It was next contended by Mr. Jethmalani that Ghanekar having had no 
order of assignment empowering him to enter the flat of accused No. 2 and 
accused: No.’ 1 having’ thereupon asked the officers to leave the flat and the 
officers having refused to leave the flat, the accused were justified even by 
use of criminal force in putting them out of the flat, because in law under 
s. 79 of the Indian Penal Code if the act of the accused which otherwise would 
amount to an offence was committed in a bona fide mistake, then the act would 
not amount to an offence at all. We are afraid, we cannot accept this conten- 
tion either. On the evidence it is clear that accused No. 2 knew very well that 
Ghanekar was not a trespasser into the flat. It was for accused No. 2 to tell 
accused No. 1 when he asked the officers to go out of the house because none of 
them had any authority to enter the flat and take inspection of the books or 
sieze them that Ghanekar had in the first instance gone to his business premises 
from where he himself had taken Ghanekar to his own flat of his own accord. 
If accused No. 2 did not tell the true, facts to accused No. 1, we cannot agree 
with Mr. Jethmalani that accused No. 1, under a bona fide mistake, had asked 
the officers to leave the flat and on their refusal used criminal force for the 
purpose of putting them out of the flat. 

It was further contended by Mr. Jethmalani that the officers had the power 
‘under the order of assignment and under s. 23 of the Act only to seize the books, 
but they, had no power to, squat in the flat and inspect and examine the books, 
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To the extent, therefore, according ‚to Mr.. Jethmalani, the officers ‘continued 
to squat in the fiat and examine the books of acéount, their action was ‘entirely 
illegal and that, therefore, the accused Were justified even by use of criminal 
force in’throwing them. out of the flat. We cannot appreciate this contention 
either. Undoubtedly, the power under s. 23 of. the Act which is to be exercised 
by the officer concerned relates to seizure of the books, but it is difficult to ima- 
gine that the officer would' want to seize all the books he comes across in the,- 
premises which he visits. He must necessarily find out in the first instance | 
whe:her the books he is able to find are really relevant for the purposes of the. 
Sales Tax Act and that would not be done unless and until the officer concerned 
looks at the books of account and ascertains for himself as to whether those 
books are really relevant for the purposes of the Act. If there are a ‘number: 
of books to be examined in that behalf, it does undoubtedly take some time ` 
and if during that period of time the officers squat in the flat and examine the , 
books with the ultimate object of selecting what books they should seize, in 
our opinion, the action of the officers in that behalf cannot be branded as.a 
trespass. There is no evidence on the record of this case to suggest that;:the 
officers were regularly inspecting the ‘hooks of account with a view to take’ out 
extracts from them. Mr. Jethmalani, in cross-examination of these ‘witnesses, 
has not been able to elicit any answer from any of these witnesses to the. effect: 
that they squatted in the flat for any definite period of time for the purpose 
of examining the books of account. In the absence of any evidence, the in- 
ference that could legitimately be drawn is that the officers undoubtedly squat- | 
ted in the flat only for the purpose of finding out as to which of’ the books ' 
which they found in the flat should be seized. In our opinion, therefore, there 
is no substance in the contention raised by Mr. Jethmalani in this behalf. 

While enumerating the points of contentions that Mr. Jethmalani proposed 

ato raise, he stated that the order of assignment was defective and when ques- 
tioned as to what was meant by the word ‘‘defective’’, he stated that it was 
‘*suspicious’’. No arguments, however, were advanced by Mr. Jethmalani on 
this point at all and, therefore, we need not pursue that point at all. 

On the merits, Mr. Jethmalani’s first contention was that the evidence of 
these witnesses should not be believed even as regards the charge of assault, be- 
cause’.the learned Magistrate had found on appreciation of their evidence that 
the allegation made by them before him on oath that. some of the books were 
missing from the flat when they returned with the Police officers to the flat was 

. falsified by the evidence of the Police officers. According to Mr. Jethmalani, 
the learned Magistrate had not minced words in stating that the evidence of 
these witnesses in that behalf was not only untrue but it was actually falsified? 
Mr Jethmalani, therefore, contended that there was no guarantee that the 
version of the witnesses as regards the incident of assault was true and that, 
therefore, their evidence in that behalf should be discarded as unworthy of 
eredit. In the first instance, looking to the record of this case, we are not pre- 
pared to agree with the learned Magistrate that the Sales Tax Officers had 
made any false statement with reference to the missing of the books from the 

- flat after they returned with the Police there. To the seizure memo. which 
was prepared by Ghanekar himself there is a list of books attached in respect 

_ of which a receipt was passed in, favour cf accused No. 2. If we look at this 
list, it appears that as regards the cash books pertaining to the business of ae- 
cused No. 2, only 4 cash books were found by the officers. They were (1) from . 
September 1954, (2) from March 1957, (3) from July 1958 and (4) from 
March 1959. There is no evidence on record as to what was the financial year 

. In respect of the business of accused No. 2, but it is clear that it could not in 
any event be more than 12 months. If we consider the cash books from March 
1957 and from July 1958, there is a gap of more than one year. There must. 
therefore, necessarily be another cash book covering at least the. period bétween 
April 1, to June 30, 1958. That cash book was not found in the premises dur- 
ing the seizure by the officers. Then again, there is a cash book from September 
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1954. ‘There is undoubtedly nö evidence’ to suggest as to whether the officers 
required the books of account- from 1954 onwards.. But from ‘the fact: that the 
éash book from Sepiember 1954 wasiamong the books that were seized by the 
officers, it is reaSonable.to infer that they, wanted the later books as well. Ob- 
viously from the list it’appears that, the cash books for 1955 and 1956 were 
_ not found in the premises at all. So far as the ledgers are concerned, only three 
` ledgers were found. Obviously, if we take the accounts from 1954 to 1959, 
‘there should have been at least five or six ledgers. In these circumstances, there- 
` fore. we are not prepared to agree with the learned Magistrate that the state- 
“ment of Ghanekar on oath before him during the course of his evidence that 
: seven or eight books were missing when he along with the Police officers returned 
_ to the flat was in any manner false or untrue. It may be that Ghanekar did not in 
the seizure memo: that he had prepared mention the missing of the books. It 
may be that he did not mention the missing of these books also to the Police in 
course of his statement. -But it is quite likely on the other hand that Ghanekar 
‘might have found the books missing when he looked into them later on at his 
own: office where they were obviously removed from the flat of accused No. 2. 
‘In, that event there was nothing to prevent Ghanekar from giving evidence 
_about.it-on oath before the learned Magistrate in spite of the fact that he did 
not mention it either in the seizure memo. or in his statement before the Police. 
It all depcnds on as to when‘Ghanekar came to know that some of the books 
‘were ‘missing. In the circumstances, as stated above, we are not prepared to 
agree with the learned Presidency Magistrate that the evidence of Ghanekar 
was false in so far as he stated that on return from the Police Station along 
with the Police officers he found seven or eight books missing. 


Even assuming, however, that the statement of Ghanekar in that behalf 
could he characterised as untrue, it does not necessarily mean that the evidence 
given by him and adequately corroborated by other officers who were similarly 
dealt with by the accused should be discarded and ‘that the accused should be 

. belicved. Tt is not necessary .to repeat the well established principle that just 
because a witness happens to tell a falsehood on some aspect of the matter, 
it does net necessarily mean that he has been telling falsehood all along. Tt 
all depends upon what view the Court takes of the evidence of the witness as 
a whole. In this case circumstance that strikes -us as most outstanding and 
implessive is that Sidhwani and Gandhi went to the Police at Colaba Police 
Station to seek their help complaining that there was trouble at the flat of 
accused No. 2. Surely, it was not as a matter of fun or frolic that Sidhwani 
and Gandhi could have gone to the Police Station if in fact there was no trouble 
at the flat of accused No. 2. Obviously, the question arises, why should they 
have gone at all to the Police Station seeking their help, if they were allowed 
to perform their duties at the flat of accused No. 2 in the manner in which they 
were required to be done by law. This in itself lends considerable corrobora- 
tion to the evidence not only of Ghanekar but also to the evidence of all the 
witnesses on the point of assault and use of criminal force by the accused 
against them. 

Mr. Jethmalani conceded and so also the accused in their statement before the 
‘Court that Sidhwani and Gandhi had in fact gone to the Police and that the 
‘Police had come back to the flat. If it were just an obstruction of a simple 
kind without any assault or use of criminal force, we do not think that it was 
necessary for any of the officers to seek Police help. They could have taken 
action under s. 36(h) of the Sales Tax Act against the accused for having ob- 
structed them in either inspecting or searching or seizing the books of account 
from the flat. The aid of the Police became necessary, in our opinion, because 

„the accused had assaulted the officers and had also used criminal force by bodily 
lifting them and putting them out of the flat. In view of this circumstance, 
therefore, whatever may be the minor contradictions in the evidence of the wit- 
nesses, we are not prepared to disbelieve the evidence of any of these witnesses 
L.R.— 20. 
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on the main part-of the case, viz. that all the accused had combined together in 
bodily throwing all the officers out of the ‘flat. 


lt was then contended by Mr. Jethmalani that according to the accused, none 
of the officers had actually effected an entry into the flat at all. They were 
stopped at the door itself and that on being so stopped, the officers turned their 
back upon them and went away. We need not examine this defence of the 
necused in any detail, because to us it clearly appears that in view of the un- 


> impeachable evidence of the four Sales Tax Officers the defence raised by the ac- 


cused is entirely false. 


f 


These were all the contentions raised by Mr. Jethmalani in support of his p 
challenge to the conviction of the accused under s. 353 read with s. 34 of the * 


Indian Penal Code. 


"As regards the sentence, Mr. Jethmalani urged that all the four accused’ were 
businessmen in the city and that if at.all we were inclined to enhance the \sen- 


~ tence imposed by the learned Magistrate upon them, enhancement of the sen- 
tence of fine would be sufficient penalty for these businessmen, who, according ° 


to him, have got a credit of their own to maintain in the market. The argument 
seems to be quite plausible. But at the same time this was more the concern’ 
of the businessmen—-the accused themselves—before committing the offence ra- 
ther than the Court at this stage when they are found guilty of having com- 
mitted assault and used criminal force upon public officers. It was for the 
accused to have refrained from committing this offence if they really cared to 


maintain their credit in the business circles. This consideration, therefore, . 


urged hy Mr. Jethmalani cannot be taken into account. In our opinion, mere 
sentence of fine in cases such as this where public officers are obstructed in 
discharge of their public duties thereby hampering the public administration is 
not at all adequate. The kind of offence that has been committed and proved 
in this case is a serious one from the point of view of public administration as 
well as from the point of view of the safety of officers who are in charge of 
public administration. Members of the public—businessmen or otherwise— 
cannot be permitted to interfere with the working of the Government machinery. 


. It is not too late to realise that as from the date of the Constitution the Govern- 


ment which is run in this country is the Government of the people, for the 

people and by the people themselves. It is the duty of the members of the 
public, whether businessmen or otherwise, to cooperate with the officers of the 
Government in discharge of their lawful duties. Law and order have got to 

be maintained, and if any member of the public trifles with the law and order, 

he must necessarily be dealt with harshly. In the circumstances of this case, 

as stated above, we regard this offence as a serious one. But as urged by Mr. 

Jethmalani, this being the first offence of its kind on the part of the accused, 

we do not desire to be unduly harsh in the matter of sentence. We must, how-. 
ever, consider all the circumstances of the case and mete out such sentence 
which should meet the ends of justice. 


Accused No. 1 has been sentenced to pay a fine of Rs. 250 only. On the 
evidence, we have found that he was the man out of all the 4 accused who 
actually: took up the cudgels and disputed the authority of the officers to enter 
the flat and sieze the books, although he was shown the authority at least of 
Sidhwani in his favour. It was he who actually started the mischief and the 
others eallously joined him therein. . In the result all the 4 accused assaulted 
all the four officers and bodily lifted them up and put them out of the flat. In 
our opinion, therefore, accused No. 1 cannot possibly escape a substantive sen- 
tence of imprisonment. We would inflict.a sentence of rigorous imprisonment 
for fifteen days on aceused No. 1 and maintain the fine as well as the sentence of 
imprisonment in default imposed by the learned Magistrate. As regards ac-° 
cused Nos. 2, 3 and 4 the amount of fine imposed by the learned Magistrate is 
only Rs. 100. We enhance the sentence of fine to a fine of Rs. 250 each, in de- 
fault rigorous imprisonment for three weeks. The Application by the State is, 
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therefore, allowed and the rule is made absolute. Warrant of arrest to be issued 

against accused No. 1. ..We grant him time to surrender till Tuesday, November 

22 1960. ae 
Order accordingly. 


yo ) APPELLATE CIVIL. 
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Before Mr. Justice Gokhale. 


“ LACHIBAI SUNDERLAL AGARWAL ù. THE STATE OF BOMBAY.* 


Court-fees Act (VII of 1870), Sec.’31—Court-fees (Bombay Amendment) Act (XII of 
j 1954); Sec, 10—In suits in forma pauperis whether necessary that Court-fees should 
be paid before settlement of issues or recording of evidence for applicability of s. 31— 
‘Whether refund of Court-fees could be made in respect of Court-fees recovered 
from person paying on behalf of pauper. 


In case. of suits allowed to be filed in forma pauperis it is not necessary for the 
' application of s. 31 of the Court-fees Act, 1870, (as inserted by the Court-fees (Bom~ 
bay Amendment) Act, 1954), that the court-fee should be paid before the settle 
ment’ of issues or recording of any evidence but that it should be recovered from 
‘the plaintiff or from any person who has agreed to pay on behalf of the plaintiff 
in accordance with the terms of the compromise arrived at between the parties. 
If the suit itself is settled by agreement of parties before issues are settled or any 
evidence recorded, half the amount of Court-fees subsequently recovered from the 
pauper-‘or any person on his behalf is liable to be refunded to him. 


THE facts appear in the judgment. 


P. R. Gandhi and M. D. Pathak, for the applicants. 
C. E. Dalvi, Hon. Assistant Government Pleader, for the opponent. 


GOKHALE J. This revision application raises a somewhat important point 
as to the interpretation of s. 31 of the Court-fees Act, 1870, which was intro- 
duced by the Court-fees (Bombay Amendment) Act XIIL of 1954. The ques- 
tion arises in this way. Petitioner No. 1, Lachibai, had filed a suit in forma 
pauperis against petitioner No. 2, Hiralal, and one Gulab, for a declaration 
that a certain document dated December 5, 1956, taken by Hiralal with re- 
gard to 1/3rd share in certain property and the right of defendant to get an 
amount of Rs. 20 per mensem was void and not binding on the plaintiff, and 
for partition and separate possession of her 1/8rd share in certain house pro- 
perty situated in the Cantonment at Poona, and for other reliefs. The appli- 
cation for permission to file the suit in forma pauperis was presented on Decem- 
ber 14, 1956, personally by petitioner No. 1, Lachibai, and that application 
was numbered as pauper miscellaneous application No. 794 of 1956. It ap- 
pears that, in this application, petitioner No. 2 was impleaded as defendant 
No. 1 and Bholanath, his brother, was impleaded as defendant No. 2. By 
the order passed on April 6, 1957, the Court of the Civil Judge (S.D.) at 
Poona permitted the applicant to sue as a pauper, and ordered registration 
of the application as a plaint, and it appears that the suit came to be num- 
bered as Special Civil ‘Suit No. 46 of 1957. It seems that defendant No. 2; 
Bholanath, died pending the suit, but his heirs were not brought on the re-- 
cord and his name was deleted. That order is dated September 19, 1957. On: 
the same’ day, there was a compromise between the plaintiff and defendant 
No. 1, and the terms of the compromise may be briefly stated as follows: The 
document dated December 5, 1956, was held to be void. It was agreed that 

*Decided, August 29, 1960. -Civil Revision Senior. Division, at Poona, in Special Civil. 
Application No. 708 of 1958, against the deci-- Suit No.46 of 1957. 
sion of V. R. Randive, 4th Joint Civil Fudge, ; 
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defendant No. 1, Hiralal, should pay to the plaintiff during her life-time an 
amount of Rs. 45. per mensem in respect of her.maintenance and the same 
was payable from September 1, 1957, the amount of maintenance of Rs. 45 
in respect of September 1957 being made payable on October 10, 1957, and 
thereafter the maintenance amount for each month was to be paid on the 
10th of each month. If the maintenance amount was not paid, it was to be 
recovered from some house property on which a charge was created, and it 
was also agreed that defendant No. 1 was to be personally responsible for 
the payment of this amount of maintenance. The third condition in the com- 
promise was that as the suit was filed in forma pauperis, the amount of the 
court-fee stamp that was payable.was to be paid by defendant No. 1, and 
the fourth term created a charge on house No. 16 in the Ghorpadi Bazar, 
worth about Rs. 10,000. The registration expenses of the decree were also to . 

‘be paid by defendant No. 1 to the plaintiff. The plaintiff gave up her right 
` regarding house No. 1952 situated in the Cantonment of Poona, and’ ‘it’ was 
also provided that the ‘plaintiff should give a regular receipt in respect of 
the maintenance paid by defendant No. 1, and without such a receipt; it, would 
not be possible-for the defendant to contend that he had paid the amount of. 
maintenance. These were in short the terms of the compromise arrived at be- 
tween the parties on September 19, 1957, (exh. 12). The Court also passed 
an order on the same day on the compromise application, stating that the plain- 
tiff and defendent No. 1 had personally admitted the compromise and the same 
was sanctioned and decree in terms of the compromise was ordered to be drawn 
up. It was further directed that as the suit was in forma pauperis, a copy of 
the decree was sènt to the Collector, and the court-fee was to be recovered from 
defendant No. 1. It appears that the decree having been sent to the ‘Collector 
defendant No. 1, Hiralal, paid an amount of Rs. 916.87nP. as court-fee some-. 
time in December 1957, and the Mamlatdar wrote to the Court of the Civil 
Judge (S.D.) at Poona, in which the suit was pending, informing the Court of 
the recovery of the said amount from the said Hiralal, and further stating that 
arrangement may be made to receive the amount from his office on production 
of an authority, and if approved the remittance would be arranged in form of 
court-fee stamps in the. name of defendant No. 2. Now, the mention of de- 
fendant No. 2 in this letter of the Mamlatdar dated December 16, 1957, appears 
to be a mistake, because there is no dispute that the amount was paid by Hiralal, 
defendant No.-1.. Defendant No. 2 having already died, he was not.a party 
to the compromise. On December 9, 1957, before the Mamlatdar’s letter re. 
ferred to above was received by the Court, an application (exh. 15) was made 
on behalf of the defendant, stating that a sum of Rs. 916.87 nP. was paid by 
the defendant to the Mamlatdar towards the court-fee, and that is evidenced 
by the receipt dated December 7, 1957, from the Mamlatdar. The application . 
further requested that the necessary certificate of refund may be issued in 
favour of defendant in order to enable him to get the refund to which 
he was entitled in view of the terms of the compromise which was 
. arrived at prior to the filing of the application. This application was endorsed 
by the pleader for the plaintiff, and it was stated that the plaintiff had no in- 
terest in court-fee which was paid in defendant’s name, and had no objection 
to refund, if it could be legally granted. It appears, however, that it was rea- 
lised that it would be the plaintiff who would have to make such an application, 
and on December 27, 1957, an application (exh. 16), was filed on behalf of the 
plaintiff, in which it was stated that as the court-fee had been recovered, the 
plaintiff was entitled to a refund of Rs. 458.43 nP., and it was further stated 
that the amount had been paid to the Mamlatdar by defendant Hiralal. This 
application was endorsed by the pleader on behalf of defendant, stating that 
the defendant has no objection to the granting of this application as the pay- 
ment was made for and on behalf of plaintiff and: at her instance:- The learned 
trial Judge, considering tlie provisions of s. 31 of the-Gourt-fees Act, held that 
the defendant had no right under s. 3]_to¢laim the refund. He also: rejected 
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the contention of the defendant that the court-fee stamp amount was paid by 
defendant as agent of the plaintiff.. He also took the view that m the present 
ease the court-fee was not. paid before the settlement. He, therefore, held 
that as the court-fee was not paid by the plaintiff and as payment by defendant 
eannot be regarded as payment on behalf of plaintiff as her agent and as pay- 
ment of court-fee stamp was not before the settlement, s. 31 would have no 
application. He, therefore, rejected both applications, exhs. 15 and 16, with 
costs. It is against this decision that the present civil revision application 
has been, filed by petitioner No. 1, Lachibai, original plaintiff, and petitioner 
No. 2, Hiralal, original defendant No. 1, and the State of Bombay has been 
impleaded as opponent. 

Section 31 of the Court-fees Act was inserted by s. 10 of the Court-fees (Bom- 
bay Amendment) Act, 1954, which received the assent of the President and 
was published in the Government Gazette on March 11, 1954. It has to be 
mentioned ‘that the Court-fees Act as amended in 1954 has been replaced by 
the Bombay Court-fees Act, 1959, being Bombay Act XXXVI of 1959, which 
came into force on August 1, 1959, and the provisions corresponding to s. 31 of 
the old Act is s. 43 in Chapter VII of the Bombay Court-fees Act, 1959, which 
further provides for refund of fees in certain circumstances even in the case 
of any appeal or cross-objection. But so far as the present case is concerned, 
there is no dispute that we are concerned with s. 31 of the Court-fees Act, 1870, 
as inserted by s. 10 of the Court-fees (Bombay Amendment) Act XII of 1904. 
Now, section 31 runs as follows: 

“31, (1) When any suit in a Court is settled-by agreement of parties before issues 
have been settled or any evidence recorded, half the amount of the fee paid by the 
plaintiff on the plaint shall be repaid to him by ‘the Court: 

Provided that no such fee shall be repaid’ if the:amount of fee on the plaint does 
not exceed five rupees or the claim for repayment is not made within one year from 
the date on which the suit was settled by agreement. `- ; 

(2) The State Government may, from time to time, by order, provide for repay- 
ment to the plaintiffs of any part of the fee paid on plaints by them in suits disposed 
of under such circumstances and subject to such conditions as may be specified in the 
order”, : 

We are concerned in this .case only with the interpretation of sub-s. (Z) of 
s. 31, and the contention on behalf of the State is that the trial Court’s view 
in this matter is correct as the amount of court-fee was not payable by the 
plaintiff and was not paid before the settlement of issues and was not in fact 
paid on the plaint, and, therefore, s. 31 would have no application. As against 
this, it is contended on behalf of the petitioners by Mr. Gandhi that in fact the 
amount of the court-fee was paid by -the defendant on behalf of the plaintiff 
as provided in the compromise, and that, as soon as it was paid to the Mamlat- 
dar, it would be an amount paid on the plaint, and therefore, s. 31 would 
apply, and petitioner No. 1 would be entitled to recover half the amount. As 
regards the question as to who.is ultimately to take that amount, it is contended 
that that is a matter which the petitioners might settle amongst themselves, 
and, as I have already pointed out, in the application, exh. 16, made on behalf of 
the plaintiff, the defendant has clearly stated that. he had no objection to the 
grant of the application. .. ` 

' ‘Now, in order to examine the correctness of these rival arguments, it is neces- 
sary .to consider the provisions of O. XXXIII of the Civil Procedure Code. 
Order XXXIII deals with:the subject of suits by paupers, and r. 8 of that Order 
provides that where a pauper application is granted, it shall be numbered and 
registered, and shall be deemed the plaint in the suit, and the suit shall proceed in 
all other respects as, a suit instituted in the ordinary manner; except that the 
plaintiff shall not be liable to pay any court-fee (other than fees payable for 
service of process) in respect of any petition, appointment of a pleader or other 
“proceeding connected with the suit. It will be noticed that under this rule, 
as soon as the application by the pauper for permission to sue in forma pauperis 
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is granted, the application is to be deemed as a plaint in the suit, and the plain- 
tiff will not, therefore, have to pay any court-fee in respect of any proceeding 
connected with this suit. But this rule does not provide for the ultimate pay- 
ment of the court-fee on the plaint. : As I have already indicated, in the pre- 
sent case the application of petitioner No. 1, to be permitted to sue as a pauper, 
was granted on April 6, 1957, and the suit came to be numbered as Special 
Civil Suit No. 46 of 1957. Rule 9 of O. XXXIII provides for dispaupering, 
but we are not concerned with this rule. Under r. 10, it is provided that where 
the plaintiff succeeds in the suit, the Court shall calculate the amount of 
court-fees which would have been paid by the plaintiff if he had not been 
permitted to sue as a pauper; such amount shall be recoverable by the State 
Government from any party ordered by the decree to pay the same, and shall 
be a first charge on the subject-matter of the suit. Rule 11 provides for pro- 
cedure where the pauper fails, and it stdtes that where the plamtiff fails in the 
suit or is dispaupered, or where the suit is withdrawn or dismissed on the 
grounds mentioned in els. (a) and (b), the Court shall order the plaintiff, or 
any person added as a co-plaintiff to the suit to pay the court-fees which would 
have been paid by the plaintiff if he had not been permitted to sue as a pauper, 
Now, the present obviously is a case which is not governed by r. 11 of Q. 
XXXIII. In this case, the plaintiff has in fact obtained a partial relief claimed 
by her in the suit, and, in my view, it would be the provisions of O. XXXIII, 
r. 10, that would be applicable. Now, in a suit which is allowed to be filed in 
forma pauperis, as soon as the application is granted, the application itself be- 
comes a plaint in the suit, but the plaintiff does not cease to be liable to pay 
the court-fee on the plaint, though he has not to pay the court-fee initially 
in order to be able to prosecute the suit. Where he succeeds, provision is 
made as regards the payment of court-fees under r. 10, and where the pauper 
fails, the procedure under r. 11 of O. XXXXIII is to be followed. 
Under r. 11-A, where the suit abates by reason of the death of the plain- 
tiff or of any person added as a co-plaintiff the Court shall order that 
the amount of court-fee which would have been paid by the plaintiff if 
he had not been permitted to sue as a pauper shall be recoverable by the State 
Government from the estate of the deceased plaintiff. Rule 12 provides that the 
State Government shall have the right at any time to apply to the Court to 
make an order for the payment of court-fees under r. 10, r. 11 or r. 11-A. Rule 
13 provides that all matters arising between the State Government and any 
party to the suit under r. 10, r. 11, r. 11-A or r. 12 shall be deemed to be ques- 
tions arising between the parties to the suit within the meaning of s. 47. Under 
r. 14, where an order is made under r. 10, r. 11 or r. 11-A, the Court shall 
forthwith cause a copy of the decree or order to be forwarded to the Collector, 
who may without prejudice to any other mode of recovery, recover the amount 
of court-fees specified therein from the person or property liable for the pay- 
ment as if it were an arrear of land revenue. 

Now, the argument on behalf of the State of Bombay, in the first instance, is 
that in the present case, the amount of ecourt-fees has been made recoverable 
under the decree from defendant No. 1, and it was defendant No. 1 who paid the 
amount, and since it was not a payment by the plaintiff, s. 31 would not be 
applicable. It is not disputed that the present suit has been settled by an 
agreement of parties before the settlement‘of issues. But it is urged that the 
payment being not made by the plaintiff, she would not be entitled to half the 
amount of fees as contemplated by s. 31. Mr. Dalvi, learned honorary Assistant 
Government Pleader, further contended that in the present case, there was 
an order by the Court that the court-fee should be recovered from defendant 
No. 1, and therefore, it could not be a payment made on behalf of the plaintiff. 
I am not impressed by this argument. The decree is a decree in terms of the 
compromise, and under the provisions of O. XXXIII, the ultimate responsibi- 
lity for payment of court-fees is on the plaintiff. In the present case, it was 
stated in term No. 3-of the compromise decree that as the suit was filed by the 
plaintiff in forma pauperis, whatever court-fee was payable the same should 
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be paid by défendant No. 1. It would be clear, therefore, that under the terms 
‘of the compromise decree, the defendant was to satisfy the liability of the 
plaintiff in respect of the court-fees, and the decree was ordered to be drawn 
up in terms of the compromise, and that is why the Court directed that the 
eourt-fee should be recovered from defendant No. 1. In exh. 16, which is the 
application filed on behalf of the plaintiff, on December 27, 1957, on behalf 
of the defendant it has been stated that the court-fee was paid for and on 
behalf of the plaintiff. This has obviously reference to the terms of the com- 
promise. In view of the wording of the compromise, it cannot be said that the 
payment of the court-fee was not made by defendant on behalf of the plaintiff. 
The learned Judge’s view on this point, therefore, does not appear to be correct. 

Then it was contended that s. 31 would not apply because the court-fee was 
not paid before the issues were settled. It is only after the decree was passed 
that defendant No. 1 has paid the amount of court-fees to the Mamlatdar. 
Now, to stretch this argument to its logical conclusion, s. 31 would have to 
be construed as being not applicable to pauper suits at all, because in suits 
filed in forma pauperis once the application of the plaintiff is granted, he would 
not be liable to pay the court-fees during the proceedings of the suit. I do 
not think it was the intention of the Legislature to exclude pauper suits from 
the operation of s. 31, which appears to be to have been inserted by Act XII 
of 1954 to encourage the litigants to compromise the suits at an early stage of 
the proceedings, that is to say, before the settlement of issues, or before any 
evidence is recorded. The wording of s. 31 is that the settlement between the 
parties in any suit must be before the settlement of issues or before any evi- 
dence is recorded, entitling the plaintiff to get the refund of half the amount 
paid by him. It is not necessary under s. 31 that the court-fee should be paid, 
before the settlement of issues or before the recording of evidence. On this 
point, Mr. Gandhi contended that once the court-fees are paid, it must be 
deemed to have been paid when the suit was instituted, and in support of this 
argument, he has relied on the provisions of s. 149 of the Civil Procedure Code. 
Now, s. 149 empowers the Court at any stage to allow any person by whom 
court-fee is payable to pay the whole or part, as the case may be, of such court- 
fee, and upon such payment the document in respect of which such fee is 
payable, shall have the same force and effect as if such fee had been paid in 
the first instance. I do not think that s. 149 can apply to the facts of the 
present case. This is a ease of a suit’ allowed to be filed in forma pauperis. 
By reason of O. XXXIII, r. 8, as soon as the plaintiff was permitted to sue 
as a pauper, the plaint edéme to be registered as a suit. It cannot be said that 
the Court had, in: the present’ case, any diseretion to allow the plain- 
tiff to pay court-fee later on. But though s. 149 would not.be appli- 
eable in terms, in my view, the principle of that section would be applicable. 
It appears that the amount which is paid to the Collector is to be remitted to 
the Court. But, unfortunately, neither Mr. Dalvi nor Mr. Gandhi has been 
able to draw my attention to any rules in this behalf. But the Mamlatdar’s 
letter dated December 16, 1957, shows that the. Mamlatdar having received the 
amount of Rs. 916-87 nP. from defendant No. 1, the Court was asked to arrange 
to take it away from the office of the Mamlatdar, and the letter also proceeds 
to state that after the authority was approved, the remittance will be made in 
the form of court-fee stamps in the name of defendant No. 2, (which should 
have been really defendant No.-1). It, therefore, appears that the amount 
which is credited with the Collector in such a ease has to be ultimately utilised 
for the purpose of affixing the necessary court-fee stamp on the plaint. If 
that 1s so, as soon as the amount is recovered either from the pauper or from 
any person on his behalf, as directed in the decree, the court-fee will be deemed 
to have been paid as from the date of the institution of the suit. Moreover 
it appears from the Mamlatdar’s letter that the amount is recovered for affix- 
ing the requisite court-fee stamps on the plaint. It must be held, therefore, 
that the court-fee is paid ultimately on the plaint itself. In my view, in ease 
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of suits allowed to be filed in forma pauperis, it is not necessary for the appli- 
cation .of s. 31 of the Court-fees Act that the court-fee should be paid before 
the settlement of issues or recording of any evidence but that it should be re- 
eovered from the plaintiff or from any person who has agreed to pay on behalf 
of the plaintiff in accordance with the terms of the compromise arrived at be- 
tween the parties. If the suit itself is settled by agreement of parties before 
issues are settled or any evidence recorded, half the amount of court-fees subse- 
quently recovered from the pauper or any person on his behalf is liable to be 
refunded to him. o 

It is apparent, however, that under s. 31, it would be only the plaintiff who 
will be entitled to a refund of the amount, and the learned Judge was, there- 
fore, right in so far as he rejected the application, exh. 15, preferred on behalf 
of the defendant. The learned Judge was, however, in error in rejecting the 
application, exh. 16, made on behalf af the plaintiff, which was supported on 
behalf of the defendant. 

The result is that this revision application will have to be allowed, and the 
order of the trial Court in so far as it rejects the application, exh. 16, filed on 
behalf of the plaintiff will be set aside. That application will be granted and 
it will be directed that the plaintiff would be entitled to a refund certificate 
for the amount of Rs. 458.43 nP. In the circumstances of this case, there will 


be no order as to costs. 
Order accordingly.. 


Before Mr. Justice Naik. 
GURUSIDDAPPA: TIPANNA MUGERI v. MIRAJ EDUCATION 


SOCIETY, MIRAJ.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 50, 79, 80—Civil Procedure Code 
(Act V of 1908), O. XXXI—Public trust claiming property as having been donated 
to it—Third person disputing donation and setting up title to property as owner or 
heir to donor—Whether suit based on such claim can be instituted without consent 
of Charity Commissioner—Scheme of s. 50. 


Section 50 of the Bombay Public Trusts Act, 1950, provides for a suit either by 
the Charity Commissioner or two or more persons interested in the trust with the 
consent of the Charity Commissioner in cases where any question relating to the 
management of the property of the public trust arises. 

Clause (ii) of s. 50 of the Bombay Public Trusts Act, 1950, applies to a case where 
either there is no dispute about the property belonging to the trust and the dispute 
relates only to the trust being a public trust or to a case where some person has 
taken possession of the trust property and holds it adversely to the public trust. 
Clause (ii) of the Act is wholly inappropriate to a situation where the public trust 
claims the property as having been donated to it and a third person disputes that 
donation and sets up title in himself on the basis of being the rightful owner of 
the property or an heir to the donor thereof. Therefore, it is not necessary for the 
institution of a suit, based on‘ such a claim, to obtain the consent of the Charity 
Commissioner under s, 50 of the Act, 


Tre facts appear in the judgment. 


K. B. Sukthankar, for the applicant. 
K. J. Abhyankar, for opponent No. 1. 


Naik J. The suit giving rise to this revision application was filed by oppo- 
nent No. 1, Miraj Education Society, through its. President, Dr. Dattatraya 
Shivram Bhadbhade (hereafter called the plaintiff) against the petitioner and 
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opponent No. 2 (hereinafter ‘referred’ to as defendants Nos. 1 and 2 respective- 
ly) for a declaration that the plaintiff is entitled to recover a sum of Rs: 25,000 
kept in fixed deposit by the deceased, Tippanna Satappa Mugeri in the Belgaum 
Bank. Defendant No.1 is the son and defendant No. 2 is the widow of the de- 
ceased. The material facts may be briefly stated as follows: The deceased, 
Tippanna Satappa Mugeri had kept a sum of Rs. 15,000 in the Miraj Branch 
of the Belgaum Bank on July 9, 1956, and another sum of Rs. 10,000 on May 
7, 1956, in the Jayasingpur Branch of the said Bank, as fixed deposits. The 
period of these fixed deposits was for one year. Tippanna was ailing and was 
taking treatment in a hospital at Miraj under the guidance of one Dr. Gosavi. 
On August 10, 1956, Tippanna.sent an application through post to the Belgaum 
Bank stating that he had donated the amounts in the aforesaid fixed deposits in 
favour of the plaintiff. The same day, he handed over the receipts of the fixed 
deposits to the plaintiff. On August 11, 1956, the plaintiff wrote two letters, 
one to the Miraj Branch and the other to the J ayasingepur Branch of the BPI. 
gaum Bank, stating that the sums in those Branches were donated to them (the 
plaintiff) and demanding the return of the said amounts under the said fixed 
deposits. On August 24, 1956, the plaintiff wrote another letter to the Head 
Office at Belgaum in that respect. Tippanna died on August 14, 1956, at Bel- 
gaum. It appears that prior to his death, a telegram was received by the Bel- 
gaum Bank purporting to be in the name of Tippanna in which it was stated 
that the donation was revoked by Tippanna. The defendants made an appli- 
cation to the District Court, Belgaum, for a succession certificate and obtained 
the same on September 18, 1957. On November 5, 1957, the plaintiff gave a 
notice to the Belgaum Bank calling upon the latter to pay the sums under the 
said deposits. On November 9, 1957, the Bank informed the plaintiff that the 
latter must obtain a declaration from a competent Court that they are the 
owners of the fixed deposits. “Accordingly, the plaintiff filed a suit on November 
25, 1957, for a declaration that they are the owners of the amounts under the 
two sets of fixed deposits. 

Several defences were raised on behalf of the defense and as many as 14 
issues were framed covering the contentions arising out of the pleadings. Issues 
Nos. 1 to 4 were treated as preliminary issues. Those issues were as follows: 

1. Whether this Court has no jurisdiction to try the suit as contended by the de- 
fendants in paragraph 7 of their written statement? 

2. Whether permission in writing of the Charity Commissioner is necessary to the 
institution of this suit as contended by the defendants in paragraph 9 of their written 
statement? 

3. Whether the suit for declaration is tenable? _ = 

4, Whether the Charity Commissioner is a necessary party to the suit?. 

The trial Court held that it had jurisdiction to try the suit. It further held 
that permission of the Charity Commissioner was not necessary for the insti- 
tution of the suit. It also held that the Charity Commissioner was not a neces- 
sary party tothe suit. On issue No. 3, it found that the suit for declaration was 
tenable. Consequently, it directed that the suit should be proceeded with. It 
is against these findings that defendant No. 1 has come up in revision. 

Mr Sukthankar, for the petitioner, contended in the first place that the civil 
Court had no jurisdiction to decide the question involved in the suit inasmuch as 
exclusive jurisdiction is vested in the Deputy Charity Commissioner or Assistant 
Charity Commissioner in the first instance and the Charity Commissioner in 
appeal under s. 70 and the Court under s. 72 of the Bombay Publie Trusts Act 
(hereinafter referred to as the Act of 1950). In that connection he relied 
upon the provisions of ss. 79 and 80 of the Act. Secondly, he argued that assum- 
ing that the civil Court has jurisdiction to decide the suit, the consent of the 
Charity Commissioner not having been obtained, as required ‘by s. 50 of the Act, 
the suit is bad and, therefore, will have to be thrown out. 

T will deal with these contentions in the same order in which they were argued 
before me _by Mr. Sukthankar. Firstly, I will deal with the argument based 
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on ss. 79 and 80 of the Act. Section 79 of the Act provides: 

“(1) Any question, whether or not a trust exists and such trust is'a public trust 
or particular property is the property of such trust, shall be decided by the Deputy or 
Assistant Charity Commissioner or the Charity Commissioner in appeal as provided by 
this Act. . ' 

(2) The decision of the Deputy or Assistant Charity Commissioner or the Charity f 
Commissioner in appeal, as the case may be, shall, unless set aside by the decision of the 
court on application or of the High Court in appeal, be final and conclusive”. 

Section 80 is complementary to s.'79 of the Act and it runs thus: | 

“Save as expressly provided in this Act, no civil court shall have jurisdiction to de- 

cide or deal with any question, which is by or under this Act to be decided or dealt 
with by any officer or authority under this Act, or in respect of which the decision or 
erder of such officer or authority has been made final and conclusive”. 
In order to appreciate the scope and ambit of ss. 79 and 80 of the Act, it is 
necessary to refer to certain other provisions of the Act viz., ss. 18, 19, 20, 21, 
70 and 72. Sections 18 to 21 of the Act adumbrate a scheme under which the 
jurisdiction to' decide certain matters is vested in the charity organization. 
Section 18(/) relates to the registration of public trusts and in effect it pro- 
vides that it shall be the duty of the trustee of a public trust to make an appli- 
eation for the registration of the public trust. It is not necessary to set out 
the remaining sub-sections of s. 18 of the Act. Section 19 deals with the en- 
quiry, which is required to be made by the Deputy or Assistant Charity Com- 
missioner in the matter of registration. The enquiry is to be made in respect 
of the following questions: 

(i) Whether a trust exists and whether such trust is a public trust; 

(ii) Whether any property is the property of such trust; 

(iii) Whether the whole or any substantial portion of the subject-matter of the 
trust is situate within his jurisdiction; . 

(iv) “The names and addresses of the trustees and manager of such trust; 

(v) The mode of succession to the office of the trustee of such trust; 

(vi) The origin, nature and object of such trust; 

(vii) The amount of gross average annual income and expenditure of such trust, and 

(viii) any other particulars as may be prescribed under sub-section (5) of section 18. 
Section 20 provides that on completion of the inquiry, the Deputy or Assistant 
Charity Commissioner shall record his findings with the reasons therefor aè to 
the; matters mentioned in the said section, and may make an order for the pay- 
ment of the registration fee. Section 21 incorporates consequential provisions 
and lays down that appropriate entries be made in the register in accordance 
, with the findings: recorded under s. 20 of the Act. Section 70 provides, for 
appeals from the orders of the Deputy or Assistant Charity Commissioner to 
the Charity Commissioner including an order under s. 20 of the Act. Section 
72 provides for an application to be made to the District Court from. the order 
passed by the Charity Commissioner. | 


Now, it is in respect of these orders passed by the Deputy or Assistant Com- 
missioner or the Charity Commissioner or the District Court, as the ease may 
be, that s. 79 of the Act provides that the decision shall be final and conclusive. 
. Section 80 of the Act, as stated above, is a corollary to s. 79 and exeludes the 
jurisdiction of-the civil Court in respect of questions, which have been decided 
_ by the Deputy or Assistant Charity Commissioner or the Charity Commissioner 
or the District Court, as the case may be, under the appropriate sections. In 
the present case, no decision has been recorded either by the Deputy or the 
Assistant Charity Commissioner or by the Charity Commissioner or by the 
District , Court. As a matter of fact, no reference has been made to these 
authorities. Section 19 of the Act provides that an enquiry may be held by 
the Deputy or Assistant Charity Commissioner either on receipt of an appli- 
cation. under s..18 or upon’ an application made by any person having interest 
in a public trust or on his own motion. Whether the enquiry is initiated by 
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an application or on his own motion, s. 19 presupposes an enquiry in the first 
instance to be held by the Deputy or Assistant. Charity Commissioner. No 
such enquiry has been held in the present case. In my opinion, therefore, 
the bar of ss. 79 and 80 of the Act could not possibly apply to the present 
suit. Section 19 has set out the matters on which the Deputy or Assistant 
Charity Commissioner has jurisdiction to hold an enquiry. Mr. Sukthankar 
relied upon cl. (a) of s. 19 of the Act, which runs thus: 
“Whether any property is the property of such trust, that is, the public trust.” 

Mr. Sukthankar contended that the question involved in this case is whether 
the amounts claimed by, the plaintiff is the property of the public trust and, 
therefore; it-is a matter, which could be enquired into or ought to have been 
enquired into by the Deputy or Assistant Charity Commissioner, as the case 
may be. As stated above, since no enquiry has been held and no decision has 
been taken by the authorities specified above, the question of bar imposed by 
ss. 79 and 80 of the Act does not arise for consideration. Apart from that, I 
am not inclined to accept the argument advanced by Mr. Sukthankar that the 
question involved in the present suit falls under cl. (i) of s. 19 of the Act 
viz., whether the claim made in the plaint relates to the property of a public 
trust. The emphasis in s. 19 and also other relevant sections of the Act is 
on the existence of a public trust and the property belonging to'a publie trust. 
In the present case, the dispute lies between the plaintiff on the one hand and 
a private person on the other, the private person claiming the property as his 
own. I will discuss this question at length when considering the bar under 
s. 50 of the Act. Before doing so, I must dispose of the argument advanced by 
Mr. Sukthankar that‘the present case falls within the ratio of the ruling in 
Tara Ben Baldevdas v. Charity Commr.' In that case, the question was whe- 
ther a trust was created in respect of an amount of Rs. 20,000 lying in deposit 
with certain persons. In this suit, it is nobody’s case that a trust has been 
ereated in respect of the amounts lying in fixed deposits with the Belgaum 
Bank. What the plaintiff is contending for in the present suit is that the 
amounts of the fixed deposits have been ‘gifted away to them. That being the 
ease and also for the reasons discussed above, the decision in Tara Ben’s case 
is of no avail to the defendants in the present case. 


That takes me to the main question viz., whether the suit is bad, because the 
consent of the Charity Commissioner has not been obtained as provided by s. 50 
of the Act. Section 50 of the Act runs thus: 

“In any case— 

- (i) where it is alleged that there is a breach of a public trust, 

(i) where a declaration is necessary that a particular property is a property belong- 
ing to a public trust or where a direction is required to recover the possession of such pro- 
perty or the proceeds theneof or for an account of such property or proceeds from any 
person including a person holding adversely to the public trust, or 

(iti) where the direction of the court is deemed necessary for. the administration of 
‘any public trust, 
the Charity Commissioner or two or more persons having an interest in the trust 
and having obtained the consent in writing of the Charity Commissioner as provided 
in section 51 may institute a suit whether contentigus or not in the court within the 
local limits of whose jurisdiction the whole or part of the subject-matter of the trust 
‘is situate, to obtain a decree for any of the following reliefs: 

(a) an order for the recovery ofthe possession of such property or proceeds thereof, 

(b) to (h).. 

Provided that no suit dening any of.the reliefs specified in this section shall þe in- 
stituted in respect of any public trust .except in conformity with the provisions thereof.” 
It will thus be seen that in respect of matters covered by cls. (i) to (iii) of 
s. .50, a suit has got to be instituted either by the Charity Commissioner or 
eno or more persons interested _ in the trust after obtaining the consent of the 


1 (1968) 57 Bom. L.R. 1069. 
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Charity Commissioner. The reliefs for which such a suit can be instituted have 
been set out in sub-els. (a) to (A) of cl. (it) of s. 50 of the Act. It is clear 
that the present case does not fall within cl. (7) of s. 50 of the Act. Mr. Suk- 
thankar contended that the case falls under the first part of cl. (4t), which runs 
thus: 

“where a declaration is necessary that a particular property is a property belonging. 
to a public trust”. 
Mr. Sukthankar’s argument was that the present suit was a suit for declara- 
tion that the amounts lying in fixed deposits belong to the plaintiff, which is 
a public trust and is, therefore, directly covered by cl. (ii) of s. 50 of the Act. 
He also laid emphasis upon the relief set out at sub-cl (a) of cl. (ii) of s. 50 
of the Act viz., an order for the recovery of the possession of such property 
or proceeds thereof. I am unable to accept this contention. Section 50 must 
be read as a whole and reading all the clauses of that section together, it appears 
to me clear that the scheme of the section is to provide for a suit either by 
the Charity Commissioner or two or more persons interested in the trust with 
the consent of the Charity Commissioner in cases where any question relating 
to the management of the property of the public trust arises. It is true that 
the wording of cl. (7%) of s. 50 of the Act is apparently wide; but, it is not 
wide enough to cover a case where the property is claimed by the public trust 
as its own and that claim is disputed by a stranger. This interpretation finds 
some support from the expression used in the second part of el. (ii) of s. 50 
of the Act viz., from any person including a person holding adversely to the 
public trust. In my view, cl. (4) as a whole applies to a case where either 
there is no dispute about the property belonging to the trust and the dispute 
relates only to the trust being a public trust or to a case where some person 
has taken possession of the trust property and holds it adversely to the public 
trust. Clause (ùi) is wholly inappropriate to a situation where the trust claims 
the property as having been donated to it and a third person disputes that 
donation and sets up title in himself on the basis of being the rightful owner 
of the property or an heir to the donor thereof. The underlying object of s. 50 
of the Act is to put an embargo on frivolous litigations and the consent of the 
Charity Commissioner is regarded as a sort of safety valve for avoiding aeri- 
monious and frivolous litigations. Ordinarily, the trustees of a trust can in- 
stitute a suit against a third person for the recovery of the trust property. 
Order XXXI, Civil Procedure Code, lays down the procedure to be followed 
in respect of suits to be filed by the trustees against third persons. Rule 1 of 
O. XXXI, Civil Procedure Code, runs thus: 


“In all suits concerning property vested in a trustee,...where the contention is be- 
tween the persons beneficially interested in such property and a third person, the 
trustee...shall represent the persons so interested, and it shall not ordinarily be neces- 
sary to make them parties to the suit...”. 

It is significant to note that s. 50 of the Act does not contemplate a suit by the 
trustees as such. It contemplates a suit either by the Charity Commissioner 
or two or more persons having an interest in the trust provided that they had . 
obtained consent in writing of the Charity Commissioner. If Mr. Sukthankar’s 
argument is accepted, it will lead to startling results viz., that in respect of 
all charities spread over the vast territories of the Bombay State, it is open 
to the, Charity Commissioner to file a suit on behalf of the trusts against tres- 
passers or third persons. Ordinarily, suits against third persons who claim 
title in themselves must be filed by the trustees who are legal owners and as 
such represent the beneficiaries. The Charity Commissioner is a publie func- 
tionary and cannot ordinarily represent the trust in disputes between the trust 
on the one hand and a private person on the other. It-is only in respect of 
disputes arising out of administration of and management of the public trusts 
that the Charity Commissioner comes into the picture and s. 50 of the Act 
provides that the Charity Commissioner or two or more persons interested in 
the trust ean file a suit for the various reliefs that have been set out in sub-els. 
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(a) to (h) of cl. (iii) thereof, In my opinion, the relief claimed in the present 
suit raises a dispute between the trust, which happens to be a public trust viz., 
the plaintiff, on the one side and a private person, who claims title in himself, 
on the other. It is not necessary for the-institution of such a suit to obtain the 
consent of the Charity Commissioner. The consent of the Charity Commis- 
sioner under s. 50 of the Act is necessary for persons who are not trustees but 
who are merely interested in the trust property. ' j ; 

The result is that the application fails and the rule is discharged with costs. 

oT ie. = vet | Rule discharged. 
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-© © CRIMINAL REVISION. 


l , Before Mr. Justice Patel and Mr. Justice. Shah. 


- ABDUL GANI ABDUL SHAKOOR v.. THE STATE.* 


Bombay. Shops and Establishments Act (Bom. LXXIX of 1948), Secs. 2(27).& (8)— 
“Premises”, meaning of term in s. 2(27)—Stall neither embedded in ground or attach- 
ed to wall and above certain distance from ground—Stall to be used, under terms of 
licence granted by municipality, only during fixed hours and to be removed there- 
after-—-Whether such stall “shop” or “establishment” within Act. 


The term “premises” as used in s. 2(27 ) of the Bombay Shops and Establishments 
Act, 1948, means that such premises must be an area of land, either open or built 
upon, with some fixity of tenure so that the person using it for the purpose of his 
trade may be entitled to claim such land either as his own or as a tenant and should 
be in its occupation all the time of the day and night. The person carrying on his 
trade on such land may be a licensee but he must during the continuance of the 
licence be entitled to be in possession of such land for all the hours of day and night. 
Therefore, where a person is neither the owner nor a-tenant nor a licensee of land 
on which he carries on his retail trade only during certain hours of the day, such 
land cannot be said to be “premises” or a “shop” within the meaning of the Act. 

The accused who was holding a hawkers and squatters licence issued by a munici- 
pality put up a stall on the space allotted to him. As required under the conditions 
of the licence the stall was not embedded in the ground or attached to a wall and 
some clear space was left underneath it. Further under the terms of the licence the 
accused could occupy and use the premises for the purpose of his trade only during 
fixed hours of the day after which he had to remove himself and his stall from the 
premises and clear the site. On the question whether the stall on which the accused 
was carrying on his trade was a “shop” within the meaning of the Bombay Shops 
and Establishments Act, 1948:— 

Held, that the stall in which the accused was carrying on his trade could not be 
called either an “establishment” or a “shop” so as to attract the provisions of the Act. 

Summers v. Roberts,’ referred to. l 


: Tre facts appear in the judgment. 


M. V. Paranipe, with N. D. Hombalkar, for the applicant-acccused. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 


SHAH J. This is an application filed by the accused against the order 
of conviction and séntence passed by the learned Presidency Magistrate, 19th 
Court, Esplanade, Bombay, under s. 52 of the Bombay Shops and Establish- 
ments Act, 1948, on two counts falling under s. 7, sub-s. (7) of the Act and r. 
18, sub-r. (74) made under the Act. 


*Decided, November 10, 1960. Criminal 19th Court, Esplanade, Bombay, in Case 
Revision Application No. 1228 of 1960, against No. 1582/SEM of 1959. 
the order of conviction and sentence passed 1 ` [1944] K.B. 106. 
by V. M. Gehani, Presidency Magistrate, 
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The case’ of the prosecution ‘was that the accused was holding a licence issued 
under s. 313 of the Bombay Municipal Act which is called the hawkers and 
squatters licence and in pursuance of which he sold his wares in a particular 
area, the dimensions of which were mentioned in the licence. According to 
the Licence Inspector, the pitch for the stall of this accused was fixed as pitch 
No. 22 and the accused could not move his stall from that pitch to any other 
pitch. without the. permission of the Superintendent of Licences. This fact 
was admitted by the accused in his statement before the Court. It was not 
disputed that the stall which was put up by the accused on the space allotted 
to him under the licence had 4 poles and according to the Licence Inspector, 
it had also a temporary roof which was there all the year round. The accused 
contended that the place at which he sold his wares did not come within the 
definition of the word ‘‘shop’’ as given in the Shops and Establishments Act. 
Accordingly, he submitted that he was not liable to send any statement as con- 
templated by s. 7(1) of the Act, nor was he liable to maintain any visit book 
as contemplated by sub-r. (14) of r. 18 made under the Act. The learned 
. Magistrate, however, on consideration of the relevant provisions of the Act as 
well as some authorities, came to the conclusion that the stall in which the 
accused was carrying on his retail trade in fruits constituted ‘‘premises’’ within 
the meaning of sub-s. (27) of's. 2 of the Act and that, therefore, it was obli- 
gatory upon the accused to comply with the provisions of s.°7(J) of the Act 
as well as those of sub-r. (14} of r. 18 made under the Act. ‘Accordingly, the 
learned Magistrate found the accused guilty under the two counts fallmg under 
s. 7(1) of the Act and. r. 18(/4) of the rules made under the Act each of which 
constituted an offence under s. 52 of the Act and sentenced him to pay a fine 
of Rs. 25 or in default to undergo simple imprisonment for five days on each 
count. It is against this order of conviction and sentence of the learned Magis- 
trate that the accused has filed the present application to this Court. 

It was contended by Mr. Paranjape on behalf of the accused that the learned 
Presidency Magistrate was in error in having held that the stall in which the 
accused was carrying on his retail trade in fruits on the space allotted by the 
municipality under the licence granted to him was a ‘‘shop’’ within the mean- 
ing of the expression under the Shops and Establishments Act, 1948. He 
urged that in holding that-the stall which was utilised by-the accused for the 
purpose of his retail trade in fruits constituted a ‘‘shop’’ within the meaning 
-of the Act, the learned Presidency Magistrate overlooked certain conditions 
of the licence granted to the accused by the municipality for the purpose of 
carrying on his. trade. He invited our attention to several conditions of the 
licence. The conditions to which our attention was drawn are as follows :— 

“(1) This licence shall be valid only for the area reserved by the Municipal Com- 
missioner for squatters and hawkers as entered herein. 

(2) The licensee shall not cause any nuisance or obstruction to traffic an any street 
or foot-path, or squat or expose articles for sale except in the space allotted to him in 
such reserved area. . ' ao 

(4) The licensee shall not ply his trade after 7-51 P.M. (Bombay Time) or 8-30 P.M. 
(S. T.) and shall leave the site clear of all obstruction, failing which his or her goods 
_are liable to be seized and removed as encroachment. 

_ (11) The Municipal Commissioner or any Officer duly authorised by him in this 
behalf may remove any squatter from one place to another in the reserved area. Pa 

(12) The licensee shall vacate the allotted area within twenty-four hours, if it be 
required for repair, construction or other Municipal purpose. He will, if possible be 
accommodated elsewhere, but it will not be incumbent on the Municipal Commissioner 
to do so and the fee already paid will not be refunded. 

(14) The licensee shall not erect any structure nor project any roof over the area 
allotted to him, but he may put up a movable platform not less than one foot and not 
more than one and a half feet in height to expose his articles for sale and may have 
an overhead cover of cloth, gunny or canvas as a temporary shelter against the sun or-- 
rain but so as not to cause nuisance or give rise to complaints. ' ' 
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(15) The licensee shall not display any boards or flags or use bells o or other contri- 
vances or cry out ‘to: attract‘ attention, nor shall he obstruct.or lay hand on persons 
resorting to the area or allow. any- such act to be done to solicit their customers. 

(21) The ‘Municipal Commissioner or the Superintendent of Licences, Shops and 
Establishments; may at any time without notice revoke or cancel this licence if in his 
opinion the licensee ‘has infringed any of its conditions or for any other reasons. Such 
revocation shall not prejudice any claim or demand of the Commissioner hereunder or 
otherwise, nor entitle the licensee to claim any refund of fees or any damages whatsoever. 

(24) The licences of squatters and hawkers shall be cancelled if the stalls are kept 
unworked for a fortnight without any substantial reasons. 

(26) No stall holder shall be given more than 18 sq. ft. squatting area at the maxi- 
mum in ‘any reserved area. 

(27) There should be clear space of about 4 to 8 feet between stalls for cleaning 
and conservancy purposes and in particular two relatives shall not be allowed to join 
together their contiguous stalls.” 

Among the instructions attached to the licence the first one is that no squatter’s 
booth or stall shall be embedded in the ground or attached to a wall and the 
second one is that at least 14 feet of clear space shall be left underneath the 
stall for the conservancy department and others to clean the floor or ground 
underneath. ‘In view of these conditions of. the licence under which the ac- 
cused was carrying on his retail trade in fruits, Mr. Paranjape contended that 
what his client had actually erected on the space provided to him by the muni- 
cipality under the licence was only a temporary stall which his client was re- 
quired to remove according to condition -(4) of the licence every night along 
with his wares. Condition (4), as stated above, clearly provides that the 
licensee shall not ply his trade after 8-30 p.m. and shall leave the site clear 
of all obstruction, failing which his or her goods are liable to be seized and 
removed as encroachment. The terms of this condition clearly indicate, ac- 
cording to Mr. Paranjape, that if any of his wares were retained on the space 
allotted to the licensee’ under the licence after 8-30 p.m., it was open to the 
municipality to remove those wares and forfeit them as if they had encroached 
upon the space which his client could very well use under the licence during 
the day for the purpose of his retail trade. In the circumstances, Mr. Paranjape 
contended that the space allotted to the accused by the municipality under the 
licence and on which the accused used to carry on his trade during the day 
could not be said to be a shop, because for the purpose of a ‘‘shop’’ as defined 
in the Shops and Establishments Act, there must first be ‘‘premises’’ where 
goods may be sold either by retail or wholesale or where services are rendered 
to customers. According to Mr. Paranjape, the kind of user of the space al- 
lotted to his client by the municipality under the licence for the purpose of 
the trade could not be regarded as indicative of any ‘‘premises where goods 
are sold either by retail or by wholesale or services are rendered to customers”? 

In our opinion, the contentions raised by Mr. Paranjape must prevail. The 
term -‘‘premises’’ as used in s. 2, sub-s. (27), ofthe Shops and Establishments 
Act can only have in the context of the Act itself one meaning and that is 
that such premises must be an area of land, either open or built upon, with 
. some fixity of tenure so that the person using it for the purpose of his trade 
may be entitled to claim such land either as his own'or as a tenant and should 
be in its occupation all the time of the day and night. The person carrying 
on his trade on such land may as well be a licensee, but certainly not a licensee 
of the kind contemplated by the licence which is given by the municipality 
to the accused in this case. The licensee must also during the continuance of 
the licence be entitled to be in possession of such land for all the hours of day 
and night. If the licensee is required to remove all his wares from the land, 
on which he is allowed to ply his trade during certain hours of the day, soon 
after the business hours are over the licencee could never have any claim wpon 
the land at all. Once again, in spite of, the licence he would be at the mercey- 
of the municipality, ‘and having regard to the powers that the municipality 
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has under the terms.of the licence to revoke it at any time it pleases, it could 
not be said with any certainty that the licensee would.be entitled to re-enter 
the land the next day..and use it once again for the purpose of plying his 
retail trade.. In view of the conditions of this licence, therefore, it is impossible 
to say. that there is any fixity of tenure in respect of the space allotted to the 
accused by the municipality. conferred upon him by the terms of the licence, 
and in so far as there is no such fixity of tenure at all, in other words, where 
a person is neither the owner nor a tenant nor a licensee of a certain land on 
which he carries on his retail trade only during certain, hours of the day and 
during which alone he can be said :to be in absolute and exclusive possession of 
the land, such land cannot be said to be ‘‘premises’’ or a ‘‘shop’’ within the 
meaning of the Shops and Establishments Act. . 

Along with the definition of ‘‘shop’’ as given in s. 2(27) of the Shops and 
Establishments Act one may read the definition of ‘‘establishment’’ as well as 
given in sub-s. (8) of s. 2 of the Act. The word ‘‘establishment’’ under this 
sub-section means | 

“a shop, commercial establishment, residential hotel, restaurant, eating house, theatre, 
or other place of public amusement or entertainment to which this Act applies...”. 
Now, the word ‘‘establishment’’ by itself would suggest that if it happens to 
be a shop, it should be a shop from day to day and not for only certain hours 
of the:day. This’ expression ‘‘establishment’’ connotes something of a perma- 
nent character. Premises which are occupied only for a few hours of the day 
for the purpose of carrying on one’s trade cannot be said to be premises of 
any permanent character at all. Accordingly, in our opinion, the stall m 
which the accused in this case was carrying on his retail trade in fruits during 
the hours fixed and within-the space allotted under the licence granted by the 
municipality cannot be called either an ‘‘establishment’’ or a “‘shop’’ so as 
to attract the provisions of the Shops and Establishments Act. 

Apart from this, we feel that it could not have been intended by the Legislature 
that the provisions of the Act should be made applicable to cases such as the 
present one. The accused who has been doing the retail business in a very 
small way in fruits on a small space allotted by the municipality under a 
licence has to pay a small fee. The business that he is carrying on is seldom 
so big as to necessitate the employment of any servants for the purpose of 
helping him in carrying on the business. It is another matter that the ac- 
cused, under the terms of the licence, put up a small wooden stall on the 
space allotted to him by the municipality. We may, however, take the case 
of a person who has got no money to put up any such stall and yet is granted 
a licence by the municipality providing him with a certain amount of spate and 
enabling him to carry on his business. Such business may be carried on as 
in the case of the present accused by a person by stocking the fruits in a couple 
of baskets and putting them on the space allotted. The question then would 
be as to whether under s. 7(1) of the Act he would be able to fil up‘a form 
setting out several particulars as mentioned in that, sub-section, or to maintain 
a visitor’s book on the premises under sub-r. (14) of r. 18 in order to enable 
an inspector visiting the premises to record his remarks regarding any defects 
that may come to light at the time of his visit or to give directions regarding -. 
the production of any documents required to be maintained or produced under 
the provisions of the Act and the rules. As regards the form required to bé 
filed in under s. 7(/), we wonder very much as to whether such person would 
be able to describe the premises as a shop at all or whether his shop would 
have any name which is required to be filled in as one of the particulars under 
that sub-section. For all we know, such small business may not have any name~ 
at all, obviously because the person carrying on such small business which is 
entirely of a temporary character may not think of the usefulness of giving 
any name to his business. Besides, under Clause 15 of the licence, he is pro- 
hibited from displaying any boards or other contrivances to attract attention 
of the passers-by on any part of the space allotted to him for the business. 
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How, then,'is he going to mention the particulars as regards the name of his 
so-called shop? Secondly; coming to the requirement’ under sub-r. (14) of 
r. 18, where is he going to keep the visitor’s book if he has-got no stall and 
if he just carries on his. business.by keeping his wares in a few baskets? These 
requirements, in our opinion, are impossible to betcarried out by such persons. 
It we are right in our conclusion in this behalf, we can confidently say that the 
Legislature did not intend the provisions of.this Act to be applied to the kind 
of business that the accused was found to be carrying on in this case. In 
order further to illustrate this conclusion of ours, we may as well take an 
example of a shoe-shine boy who is given a licence by the municipality to carry 
on his humble ‘trade in a space allotted by the municipality. It is common 
knowledge that these shoe-shine boys have not got many implements to main- 
tain for the purpose of carrying on their trade. They just have a couple of 
brushes, a couple of polish tins and a small pedestal or a desk for the purpose 
of keeping the customers’ shoes on as also a piece of cloth to give a shine to 
. the shoes after the polish is applied. It is very convenient for a shoe-shine 
boy carrying on his business at such a place to remove himself and all his im- 
plements after the prescribed hours and obviously he will not come upon the 
land on which he carries on his trade during the day after the prescribed 
hours until the morning of the next day. Could we expect this shoe-shine boy 
to fill up a form containing the particulars as required by sub-s. (Z) of s. 7 
of the Act?. Could we reasonably expect such a shoe-shine boy to maintain a 
visitor’s book under sub-r. (14) of r. 18 of the rules made under the Act? In 
our opinion, it will be fantastic to expect such shoe-shine boys to be called upon 
to comply with the requirements mentioned above. In our opinion, therefore, 
the provisions of the Act cannot apply and were not really intended to apply 
to the kinds of trade and to the kinds of premises on which such trades are 
being carried on as was done by the accused in the T case. 

We are fortified in our conclusion by a decision of the Court of Appeal in 
England in Summers v.-Roberts’, In that case, the appellant had for some- 
time regularly and continuously occupied the site in question on Tuesdays and 
Saturdays for the purpose of carrying on his trade, paying 10 s. for each day. 
The site was originally allotted to him—he had no right of selection—and ap- 
proximately the same site was allotted to him each day; this was by custom 
and not under any express contract with the corporation.” If the occupier of the 
site happened not to be able to attend on any day, he had a right, by payment 
of half-toll, to have the site. kept for him on the next occasion that he presented 
himself, this also was by custom and not under any express contract with the 
corporation. If he did not come, the site would be given to some other appli- 
cant on that day. To effect his sales, the appellant hired each day, with the 
permission of the corporation, two trestles and a board for which he paid 
l s. 6 d. to a private individual. These he placed on the site, the board with 
no covering over it being supported by the two trestles, but not fixed in any 
way to them. .On the board were placed the bottles. The appellant made his 
mixture on the spot and the place from which the appellant sold was nothing 
else than a board resting on two trestles, which were removed on each occasion, 
‘The Magistrate was of opinion that the sale did not take place from a ‘‘shop’’ 
or ‘‘premises’’ within the meaning of the Shops Act, 1912, and did not, there- 
fore, take place from a shop. within the definition of ‘‘shop’’ in s. 17, sub-s. 1,, 
of the Pharmacy and Medicines Act, 1941, and, therefore, found the charge 
proved, dismissing the information under the Probation of Offenders Act, 1907, 
and ordering the appellant to pay 10 s.-eosts. The conviction in this case was 
..based upon the provisions of the Act under which the appellant could not 

sell his mixture except from a shop and inasmuch as the premises in which he 
‘ carried on the business were found not to amount to a shop, he was convicted. 

In appeal it was contended that the premises in question did amount to a shop 

within the meaning of that word in the Pharmacy and Medicines Act, 1941, 


1 [1944] K.B. 106. 
L.R.—21. 
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and that, therefore, the conviction for the offence charged against the appellant. 
was bad in law. It was held that in construing the word ‘‘shop’’ it must be 
interpreted from the setting and context in that Act and the word ‘‘premises’’ 
jn the definition connoted a permanent place, defined by precise limits, on 
which or on part of which there was some sort of structure where a regular 
retail business could be carried on. In course of the judgment it was observed 
by Viscount Caldecote C. J. as follows (p. 112) :— 

“ ,. Accepting that statement, as I do, as accurate, I do not find that the words used 
in the definition, as it is in the Pharmacy and Medicines Act, 1941, namely: ‘premises 
where any retail trade or business is carried on’ are so wide as to require the court to 
find that a place or site in no way limited or bounded by any ascertainable marks or 
fences, with no structure upon it except an uncovered board resting upon two trestles, 
used for retail sale with no continuity or regularity except twice a week, on Tuesdays 
and Saturdays, is a ‘shop’ for the purposes of the Pharmacy and Medicines Act, 1941”. 
In this case the facts are practically similar so far as the stall in question is 
concerned. Under the conditions of the licence it was required that no 
squatters’s booth or stall,shall be embedded in the ground or attached to a 
wall and that the licensee might put up a movable platform not less than 1 foot 
and not more than 14 feet in height to expose his articles for sale and might have 
an overhead cover of cloth, gunny or canvass as a temporary shelter against 
the sun or rain but so as not to cause nuisance or give rise to complaints. As 
we have pointed out above, under the conditions of the licence granted to the 
accused by the municipality, the accused had no permanent right of user of 
this land even for the whole period of one year for which the licence was to 
operate. He could occupy and use the premises for the purpose of his retail 
trade only during the fixed hours of the day. After the expiry of those fixed. 
hours he had to remove himself lock, stock and barrel from the premises and 
clear the site. In this state of things, we are unable to accept the contention 
of the learned Assistant Government Pleader that the provisions of the Shops 
and Establishments Act, 1948, would as much apply to the premises in this 
case as to those of a permanent character in which any regular retail trade is 
carried on and which are in exclusive possession of the trader for all the hours 
of the day and night—may be for months or for years together. In our opinion, 
the learned Presidency Magistrate was in error in holding that the stall and| 
or the space on which the accused carried on his retail trade in fruits amounted 
to “‘premises’’ within the meaning of the Shops and Establishments Act, 1948. 


Accordingly, we allow the Revision Application filed by the accused, set aside 
the order of conviction and sentence passed by the learned Presidency Magis- 
trate and discharge the accused. Fine if paid to be refunded. The rule is 


made absolute. j l 
i Rule made absolute. 


< 
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APPELLATE CIVIL. 





Before Mr. Justice Gokhale and Mr. Justice Patwardhan. — 


GULAMAHAMED TARASAHEB v. THE STATE OF BOMBAY.* 


Minimum Wages Act (XI of 1948), Secs. 5, 9, 12, 22—Constitution of India, Art. 14—-Whe- 
ther notification issued under s. 5(1)(b) published only for information of persons 
prejudicially affected by proposals notified—Government whether competent to re- 
duce or increase rates of minimum wages published as proposals under s. 5(1) (b)— 
Whether necessary for Government to publish fresh proposals after receipt of repre- 
sentations made on proposals notified under s. 5(1) (b)—Advisory Board whether can 
appoint committee for collecting information and data regarding particular ìn- 
dustry—Sections 12 and 22 whether violative of art. 14 of Constitution. 


Under s. 5(1)(b) of the Minimum Wages Act, 1948, when the Government prn noti- 
fication publishes’ its proposals for revision, the publication is for the information of 
persons likely to be affected thereby. Therefore, it cannot be said that the notifica- 
tion is published only for the information of persons who might be prejudicially affected 

` and that it would not be open to the workers in’ whose favour the proposals have 
been made by the Government to make any representation with regard to the noti- 
fication. 

Section 5 of the Minimum Wages Act, 1948, or any other provision of the Act does 
not prevent the Government from either reducing or increasing the rates of minimum 
wages which they might publish as their proposals under s. 5(1) (b) of the Act. 

Section 5 of the Minimum Wages Act, 1948, does not contemplate a publication of 
fresh proposals on the part of Government after the receipt of representations made 
on the proposals published by notification under s. 5(1)(b) of the Act. 

An Advisory Board constituted under the Minimum Wages Act, 1948, can devise 
its own procedure for collecting information and data for the purpose of fulfilling . 
its function of tendering advice to the Government under s. 5 of the Act. Therefore, 
an Advisory Board can appoint a committee for making an inquiry on the spot re- 
garding an industry and may base its opinion thereon. 

Bidi & Tobacco Mer. Ass’on v. State,’ referred to. 

Sections 12 and 22 of the Minimum Wages Act, 1948, are not violative of art. 14 of 
the ‘Constitution of India. 

Express Newspaper Lid. v. Union of India! referred to. 


The facts appear in the judgment. 


L. P. Pendse, for the petitioners. 
H. M. Seervai, Advocate General, mamei by M/s. Little and Co., for 


‘opponent No. 1. 


Dilip Dwarkadas, instructed by G. M. Dwekar, Solicitor, for the Advocate 
General. 


GoKHALE J. This Special Civil Application under art. 226 of the Consti- 
tution has been filed by four Bidi Manufacturing Factories in Marathwada 
under these circumstances: In 1955, after the Minimum Wages Act, 1948, 
(which shall hereafter be referred to as ‘‘the Act’’) was made applicable to: 
bidi factories in Hyderabad, the Government of the State of Hyderabad issued 


a notification fixing the minimum rates of wages for bidi-workers. This noti- 


fication, dated March 4, 1955, came into force on March 30, 1955, in four areas 
of the Hyderabad State. On November 1, 1956, five districts of Marathwada 
merged with the Bombay State and on November 18, 1957, the Deputy Com- 
missioner of Labour informed all the employers of the tobacco manufactories 
in the areas of Marathwada that the Government of Bombay was considering 
the revision of minimum rates of wages fixed under the Act and that Mr. 
Dhutia, Assistant Commissioner of Labour (Administration), Bombay, would’ 


* Decided, November 22, 1960. Special Civil 1 (1958) 61 Bom. L.R. 890. 
Application No. 1423 of 1959. 2 [1958] A.I.R. §.C. 578, 584. 
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conduct an inquiry in respect of the existing conditions of services obtaining 
in the industry including its financial capacity. It seems that Mr. Dhutia, 
after making an inquiry, submitted his report to the Labour and Social Welfare 
Department of the State of Bombay, which issued a notification on September 
10, 1958, publishing the Government’s proposals for revising minimum rates 
of wages of bidi-workers fixed by the State of Hyderabad in March 1955. The 
Marathwada Bidi Manufacturers Association, being dissatisfied with the recom- 
mendations made by, Mr. Dhutia as well as the proposals contained in the draft 
notification, made representations to the Government of Bombay and it appears 
that a representation was also sent to the Advisory Board constituted under 
the provisions of the Act. These representations were sent on November 15, 
1958. It is not disputed that the Bidi Manufacturers Association received an 
intimation from the Minimum Wage Advisory Board, Bombay, dated January 
1d, 1959, stating that the Advisory Board had appointed a Committee to con- 
sider the proposed revision of rates of wages in respect of employment in bidi- 
making factories in Marathwada and that the Committee would be visiting 
Nanded on January 19, 1959, and Aurangabad on January 20, 1959, for the 
purpose of recording evidence of the employers, employees, their organisations, 
ete. The Committee consisted of seven persons, but there is no dispute that 
only four of them, including Mr. P. S. Bakhale, the Chairman of the Advisory 
Board, . visited Aurangabad on January 21, 1959. It would seem from the 
petition that, on behalf of the bidi-manufacturers of Marathwada, an objection 
was raised to the constitution of the Committee, and the representatives of the 


Association thereafter do not appear to have co-operated with that Committeé., 


The final notification containing the revised rates was published on July 8, 
1959, and that was to come into force on or after August 1, 1959. The draft 
notification issued by the Government on September 10, 1958, had slightly in- 
creased the rates of minimum wages of bidi-workers over the minimum wages 
fixed by the State of Hyderabad in March 1955. The final notification issued 
by the Government of Bombay on July 8, 1959, abolished the distinction 
between workers in factory and workers who made bidis at their own homes 
and who are known as Gharkhata workers, which prevailed under the notification 
issued by’ the Government of Hyderabad, and fixed a common minimum wage 
for both the kinds of workers. Secondly, the final notification also increased 
the rates of minimum wages beyond the revised rates proposed in the draft 
notification issued in September 1958. The petitioners-bidi-manufacturing 
factories, being aggrieved by the revised rates fixed in the final notification, 
have filed the present petition challenging the validity of the aforesaid final 
notification issued by the State of Bombay on several grounds. 


Mr. Pendse, learned advocate appearing on behalf of the petitioners, has 
. raised the following contentions in support of the petition: In the first in- 
stance, he contended that the Government have not followed’ the procedure 
prescribed under s. 5 of the Act in issuing the final notification. It is urged 
that since the draft notification had already proposed an increase in the rates 
of minimum wages payable to bidi-workers, it is the representation of the 
manutacturers alone that could be considered by the Government; and if 
Government, after they took the advice of the Advisory Board, contemplated 
a further rise in the rates of minimum wages they should have given another 
opportunity to the employers to make further representations against their. 
fresh proposals. Mr. Pendse then contends that under the Act it is the fune- 
tion of the Adyisory Board to tender its advice to the Government; but in the 
present case the Advisory Board appears to have appointed a small sub- 
committee for the purpose of making inquiries on the spot and thereby it had 
delegated its function to this committee and that, according to him, is not 
contemplated by the Act. It is also urged that assuming that the Advisory 
Board could collect information and data by appointing a sub-committee, that 
sub-committee should also have been constituted on the principles laid down 
under s. 9 of the Act and that, having been not done, the advice which was 


i 
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tendered by the Advisory Board on the report of the sub-committee would be 
vitiated and, therefore, the final notification would be invalid. The last con- 
tention of Mr. Pendse is that the final notification issued by the Government 
is void because it has raised the rates of minimum wages to such an extent 
that it would be impossible for the petitioners to carry on their bidi-manufac- 
turing business and, therefore, that would be in contravention of their funda- 
mental right under art. 19(1)(g) of the Constitution. It is also contended that 
under s. 12 of the Act it is obligatory on the employer to pay the minimum rate 
of wages fixed under the Act; and if that is not paid, the employer would be 
exposed to the penalties for offences under s. 22 of the Act. On the other hand, 
Mr. Pendse contends, no such obligation is cast on the workers and he points out 
that in the present case the bidi-workers have informed the petitioners that they 
are willing to settle the wages by mutual negotiations in order to avoid the clo- 
sure of the factories as threatened by the bidi-manufacturers. Mr. Pendse argues 
that whereas the workers can show their willingness to work on lesser rates of 
wages than the minimum fixed and can actually receive less wages, they would 
not be exposed to the penalties which an employer would have to suffer under 
the provisions of s. 22 af the Act. On this ground, Mr. Pendse contends that the 
relevant provisions of the Act must be struck down on the ground that they are 
discriminatory and violative of art. 14 of the Constitution. The argument appears 
to be that in ease the Court declares that ss. 12 and 22 of the Act are bad as they 
violate the provisions of art. 14 of the Constitution, it would be open to the peti- 
-{ioners to arrive at an amicable settlement with the workers in the bidi factories, 
so that it would not be necessary for the employers to close down the bidi-facto- 
ries, and that would be beneficial both to the petitioners as well as the workers. 
These, in short, are the arguments addressed to us in support of the petition. 

It has to be mentioned that in the affidavit filed on behalf of the State, an 
objection has been raised that:the present petition has been filed after consi- 
derable delay. But the learned Advocate General informed us that he would 
not be pressing that objection as the State was desirous of having a decision 
of this petition on merits., - 

In order to test the validity of the arguments advanced on behalf of the 
petitioners, it is necessary to refer to some of the relevant provisions of. the 
Act. Under s. 3, the appropriate Government is empowered to fix the minimum 
rates of wages payable to employees employed in scheduled employments; and 
there is no dispute that bidi-making factories fall within the ambit of the Act. 
Section 5 lays down the procedure for fixing and revising minimum wages; 
and as Mr. Pendse has contended that, in issuing the present final notification, 
Government have not followed the procedure laid down in this section, it is 
necessary to quote it in full. Section 5 provides as follows :— 

“5. (1) In fixing minimum rates of wages in respect of any scheduled employment 
for the first time under this Act, or iw revising minimum rates of wages so fixed, the 
appropriate Government shall either— 

(a) appoint as many committeés and sub-committees as it considers necessary to 
hold enquiries and advise it in respect of such fixation or revision, as,the case may be, or 

(b) by notification in the official Gazette, publish its proposals for ‘the information 
of persons likely to be affected thereby and specify a date, not less than two months ' 
from the date of the notification, on which the proposals will be taken into consideration. 

(2) After considering the advice of the committee or committees appointed under 
clause (a) of sub-section (1),‘or as the case may be, all representations received by it 
before the date specified in the notification under clause (b) of that sub-section, the 
appropriate Government shall, by notification in the official Gazette, fix, or. as the case 
may bẹ, revise the minimum rates of wages in respect of each scheduled employment and 
unless such notification otherwise provides, it shall come into force on the expiry of 
three months from the date of its issue: 

” Provided that where the appropriate Government proposes to revise the minimum 
rates of wages by the mode specified“in clause (b) of sub-section (1), the appropriate 
Government shall consult the Advisory Board also.” 
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There is no dispute in the present case that the Government have not appointed 
any committee or sub-committee to advise them in respect of revision of the 
rates as contemplated under s. 5(J)(@) of the Act. The Government, in the 
first instance, followed the procedure as prescribed under s. 5(J)(b) by pub- 
lishing their proposals under that section. Under s. 7, the Government have to ' 
appoint an Advisory Board for the purpose of co-ordinating the work of .com- 
mittees and sub-committees appointed under's. 5 and advising them generally 
in the matter of fixing and revising minimum rates of wages. Section 9 deals 
with the composition of committees and it provides that each of the committees, 
sub-committees, and the Advisory Board shall consist of persons to be nomi- 
nated by the appropriate Government representing employers and employees m, 
the scheduled employments, who shall be equal in number, and independent per- 
sons not exceeding one-third of its total number of members and one of such inde- 
pendent persons shall be appointed the Chairman by the appropriate Govern- 
ment. There is no dispute in the present case that the Advisory Board consti- 
tuted under the Act is properly constituted. Mr. Pendse’s grievance im’ con- 
nection with the Advisory Board is that the Board delegated the function of 
making inquiries on the spot to a committee of seven persons and that com- 
‘mittee was not constituted on the principles laid down in s. 9. i 
As already stated, in the present case, the Government published their pro- 
posals by way of a draft notification in September 1958, under cl. (b) of sub-s. 
(1) of s. 5 of the Act. That notification contained proposals of Government 
for revising minimum rates of wages in respect of employment in any tobacco 
(including bidi-making) manufactory, in the Hyderabad area of the State of 
Bombay. Paragraph 2 of the notification stated that any representations which 
may be received by the Secretary to the Government of Bombay, Labour and 
Social Welfare Department, from any person in respect of the said draft on or 
before November 15, 1958, would be taken into consideration by Government. 
In the Schedule to this draft notification, the revised rates were indicated and 
in respect of those revised rates the notification made a two-fold classification, 
viz., revised rate for persons employed in bidi-making on the premises of bidi- 
making manufactory and revised rate for persons employed in bidi-making out- 
side the premises of the bidi-making manufactory (Gharkhata workers). This 
classification of workers followed the classification already existing in the noti- 
fication issued by the Government of Hyderabad in March 1955. Under 
the Hyderabad notification, in Aurangabad, Jalna and Vaijapur areas the rates 
of minimum wages for workers in bidi-factories were Rs. 1-8-0 and for 
Gharkhata workers they were Rs. 1-6-0 for every 1000 bidis and in the rest of 
Hyderabad, the rates were 2 As. lower for both classes of workers. In the draft 
notification issued by the Government of Bombay in September 1958, for the 
Aurangabad District, the revised rate proposed for persons employed in bidi- 
making on the premises of the bidi-making manufactory was Rs. 1-62 nP. per 
1000 bidis, while the revised rate for persons employed outside the premises 
(Gharkhata workers) was Rs. 1.50 nP. per 1000 bidis. So far as Nanded, Osmana- 
bad, Bhir and Parbhani districts were concerned, the revised rate proposed for 
both classes of workers was Rs. 1.37 nP. per 1000 bidis. In the final notification 
` issued in July 1959, the revised rate of wages fixed for workers in Aurangabad 
district was Rs. 1.75 nP. and for the districts of Nanded, Osmanabad, Bhir 
and Parbhani, it was fixed at Rs. 1.50 nP. per 1000 bidis, the classification of 
bidi-workers into those making bidis on the factory premises and Gharkhata 
workers being done away with. 
_ Mr. Pendse, in the first instance, contends that since the draft: notification 
revised the rates favourably for the bidi-workers by introducing a slight in- 
crease in the original rate, it would not be necessary and not even open to the 
workers to make any representations with regard to the draft notification and 
the Government would have to consider only the representation of the emplo- 
yers who were adversely affected by the said notification. It is the contention 
of the petitioners that that is the effect of the procedure prescribed under 
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s. 5(1)(b) of the Act. We are unable to accept this contention. Under 
s. 5(/)(b), what the Government do is to publish their proposals for revision 
and the publication is for the information of persons likely to be affected 
thereby. It cannot be said, therefore, that the draft notification is published 
only for the information of persons who might be prejudicially affected and 
that it would not be open to the workers in whose favour the proposals have 
been made by the Government to make any representation with regard to the 
draft notification. It is impossible to accept the contention urged by Mr. Pendse 
that what is contemplated under s. 5(1)(b) is representation on the part of 
persons who are prejudicially affected by the proposals of Government, because 
it would make it necessary to add something to the wording of the section which 
is not there. In the second place, under s. 5(2) of the Act, before Government 
fix the revised minimum rates of wages, they have to take into consideration all 
representations received by them, and that neccessarily implies that representa- 
tions might be received both from the employers as well as the employees. In 
the present case, it is not in dispute that before the draft notification was 
issued, the question of revision of minimum rates of wages was inquired into 
by Mr. Dhutia, Assistant Commissioner of Labour (Administration), Bombay, 
and after his report was received the Government published the draft notifi- 
cation. Now, it may be that though in the present case the proposals of 
Government contemplated a rise in the rates of minimum wages, the bidi-manu- 
. facturing workers might not be satisfied with the rise proposed, and we fail to 
- see how it could be said that they were persons not likely to be affected by the 
‘proposals of Government. We must, therefore, reject the argument of Mr. 
Pendse that under s. 5(/)(b) of the Act, if proposals are published and if the 
proposals are favourable to the workers, it would be only open to the employers 
to make representations. 

` But then Mr. Pendse argues that after the Government make their proposals 
and representations are received by them, they have also to consult the Advi- 
sory Board and the final notification would be issued after considering all re- 
presentations and the opinion of the Advisory Board. Mr. Pendse contends 
that the representations being made on the basis of the draft notification and 
the opinion of the Advisory Board having been also received on the basis of 
the said notification, it would not be open to the Government further to increase 
the rates of minimum wages and go beyond their own proposals under the 
draft notification. We are unable to accept this argument either. As we have 
already stated, the draft notification is published for the information of per- 
sons who are likely to be affected and contains the proposals of Government, 
and these proposals would be subject to further consideration in the light of 
representations received by the Government and the advice tendered by the 
` Advisory Board. The employers would be naturally making a representation, 
as they have done in the present case, showing reasons why there should he 
no increase in the rates, and if the workers are dissatisfied with the increase 
proposed by Government, the workers might also make representations for the 
purpose of persuading Government to -make a further rise in the rates of 
minimum wages. The Advisory Board also might either advise the Govern- 
ment to reduce the proposed rates or to increase them, or support their propo- 
sals on the basis of the data that the Advisory Board might have taken into 
consideration. In our view, there is nothing in s. 5 or any other provision of 
the Act which prevents Government from either reducing or inereasing the 
rates of minimum wages which they might publish as their proposals under 
s. 5(1)(b) of the Act. 

But then it is contended on behalf of the petitioners that assuming that 
Government have got the power to revise the rates to the further detriment of 
the employers, the employers must have a fresh opportunity to make repre- 
sentations showing cause why Government should not go beyond their published 
proposals. This argument also, in our opinion, is without any substance. The 
draft notification contains proposals of Government and they are liable to be 
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further revised by reduction or increase in the proposed rates of minimum 
wages, and when representations are made either by the employers or the 
employees, those representations would be on the basis that the proposals are 
liable to be so altered. In their affidavit of reply to this petition, it has been 
stated on behalf of respondent No. 1 the State. of Bombay that before the 
final notification was issued they considered the objections against the proposed 
revision raised by the Bidi Manufacturers as well as the employees and pub- 
lished the final notification. It is also stated in the affidavit that Government 
would rely on the representation ‘received from the Marathawada Bidi Manu- 
facturing Association. That representation has been produced before us by 
the learned Advocate General and Mr. Pendse has raised no objection to the 
State relying on that representation. In the final paragraph of that repre- 
sentation, the Bidi Manufacturing Associations have clearly stated that the 
wage rates should not be increased because it would ruin the bidi industry in 
Marathwada and would affect the employment of nearly 2000 workers. It is 
true that no details have been given as to the economic loss that the employers. 
were likely to suffer as a result of the proposed increase. A statement showing 
profit and loss on the basis of the year 1957-58 has been ‘annexed to this peti- 
tion at exh. D on behalf of applicant No. 1 factory; and it ‘is the contention 
of Mr. Pendse that that statement would show how the final ‘rates would be: 
ruinous to the bidi industry in the Marathwada area. The accuracy of:this. . 
statement, which has been annexed to the petition, is not accepted, and it would. 
be impossible for this Court to consider such a statement in a petition under: 
art. 226 of the Constitution. The details which are now furnished with the 
petition could have been furnished along with the representation, and it was 
also open to the employers to explain the financial implication of the Govern- 
ment’s proposals to the Committee which visited Aurangabad and about which 
visit intimation was given to the employers. But it appears from the petition 
itself that for one reason or the other the employers thought it proper not to 
co-operate with that Committee. It is difficult, however, to appreciate the 
argument that if a further notice had been given about Government’s inten- 
tion to raise the revised rates beyond what was contemplated under the draft 
notification, the employers would have been in a position to place more facts 
before Government. Section 5 of the Act does not contemplate a publication 
of fresh proposals on the part of Government after the receipt of representa- 
tions. The employers in the present case had clearly indicated in their repre- 
sentation that any further increase beyond the prevailing rates under the 
Hyderabad notification would seriously affect the industry. That was the point 
of view which the industry placed before Government in its representation. 
In our view, it was open to the Government to go beyond their draft proposals, 
after taking into consideration all the representations received and the opinion 
of the Advisory Board, which they have done in the present case. This argu- 
ment, therefore, on behalf of the petitioners also must be rejected. 


Then it is contended that a wrong procedure has been followed in the present 
ease because the Advisory Board which is a statutory body appointed a com- 
‘mittee to visit two places in Marathwada to gather data about the bidi indus- 
try. It appears that the Advisory Board appointed a committee of seven per- 
sons, and that committee visited Nanded and Aurangabad and an intimation 
of this visit was given to the employers. In fact, only four persons visited 
Aurangabad on January 21, 1959, when a preliminary objection was said to 
_have been taken by the employers that the Committee was not properly consti. 
tuted and ultimately the employers’ representatives left the meeting, refusing 
to co-operate with the Committee. The Chairman of this Committee Mr. P. 8. 
Bakhale is admittedly the Chairman of the Advisory Board. Though it 
was not clear either from the petition or from the affidavit in reply, 
it is now an admitted position that the other three members of the Com- 
mittee, viz. M/s. M. S. Mangilal Shivlal, B; D. Pawar and H. R. Kolte, who 
also visited Aurangabad, are all members of the Advisory Board. The conten- 
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tion on belialf of the petitioners is that the function of the Advisory Board has 
been delegated to a Committee and this procedure is not warranted by any of 
the provisions of the Act. This argument, in our judgment, cannot be accepted. 
The function of the Advisory Board is to advise the Government as regards 
the revision of minimum rates of wages. .There appear to be no rules in accord- 
ance with which the Committee is expected to function. We have been informed 
that the Committee consists of 23 persons and, as already stated, the composi- 
tion of the Advisory Board itself has not been challenged. All the four members 
of the Committee which visited Aurangabad are members of the Advisory 
Board. The object of their visit was to get information about the bidi manu- 
facturing industry. It was for the Advisory Board to determine the manner 
in which it would collect information for the purpose of its principal function 
of giving advice to Government in these matters. It was clearly the opinion 
of the Advisory Board that was taken into consideration by the Government 
and not the report, if any, made by this Committee; and that is all that is 
required under the Act. We cannot, therefore, accept the argument of 
Mr. Pendse that the final notification issued by the Government was invalid 
since it was based, on the opinion of the Advisory Board which itself made no 
enquiry, but left it to a smaller Committee. In our view, there is nothing in 
the Act which prevents the Advisory Board from devising its own procedure 
“for collecting information and data for the purpose of fulfilling its function 
' ‘of tendering advice to the Government under s. 5 of the Act. We may mention 
‘that a similar point was raised in the case of Bidi & Tobacco Mer. Ass’on v. 
‘State’ in two Special Civil Applications which were heard by Mudholkar and 
Kotval JJ., and that was negatived by Mr. Justice Mudholkar on the ground 
that the function of the Advisory Board under the Act was merely to advise 
and not to take a decision and it would be open to the Advisory Board to devise 
its own procedure for obtaining information necessary for the purpose of 
discharging its: duty of tendering advice to the Government. Though there was a 
difference of opinion between Mr. Justice Mudholkar and Mr. J ustice Kotval 
in“that case, the observations of Mr. Justice Mudholkar on this point are not 
affected. 
But then Mr. Pendse contends that assuming that the Advisory Board was right 
in appointing .a Committee for making an inquiry on the spot, it should have 
- constituted a sub-committee, the composition of which was in conformity with 
the principles laid down in s. 9 of the Act. Under s. 9, the Advisory Board is 
to consist of persons to be nominated by Government representing the emplo- 
yers as well as the employees and they are to be equal in number, and the 
Government are to-appoint independent persons not exceeding one-third of the 
total number of members, one of such independent persons being appointed the 
Chairman. There is no dispute that the Advisory Board of which Mr. P. 8. 
Bakhale was the Chairman had been properly constituted. He, along with 
three others, visited Aurangabad, though the. Advisory Board had appointed a 


ganne of seven persons to go to Marathwada area. All the four persons - 


ho visited Marathwada are members of the Advisory Board. But Mr. Pendse 
eontends that this four-man committee consisted .of a representative from 
Sholapur who represented the bidi-factory owners of that place, whereas the 
other two representatives were labour representatives, one from Nasik and the 
other from Jalgaon, and Mr. Pendse argues that the composition of this com- 
mittee is vitiated because it contained onlv one representative of the factory- 
owners as against two representatives of labour, whereas under s. 9 of the Act 
what is contemplated is equal representation for the emplovers and the 
emplovees. Tt is further contended on behalf of the petitioners that Mr. M. S 
Mangilal Shivlal represented Sholanur factory-owners and. therefore. he could 
not have properly safeguardéd the interests of the bidi-factorv-owners in 
_Marathwada. This areument again, in our view, is misconceived. It is for the 
Advisory Board to devise its own procedure for the purpose of making inqui- 
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ries or gathering data in order that it may be able properly and adequately to 
discharge its function of tendering advice to Government. All the members 
of the Committee who visited Marathwada area were members of the Advisory 
Board. In our view, therefore, the opinion of the Advisory Board was in no 
manner vitiated by the fact that the-Committee constituted by the Board for 
the purpose of making a local inquiry was not in accordance with the principles 
of s. 9 of the Act. Even assuming that the procedure adopted by the Advisory 
Board in appointing a committee was not regular, we do not think that the 
ultimate advice which they tendered to Government on the question of revision 
of rates can be challenged, because the Act does not make it compulsory for 
Government to accept the recommendations of the Advisory Board. In’ this 
connection, we may observe that a similar contention raised before the Supreme 
Court in Edward Mills Co. Ltd. v. The State of Ajmer? was negatived on the 
ground that the committee appointed under s. 5 of the Act was only an advi- 
sory body and the Government were not bound to accept any of its recommen- 
dations, and consequently procedural irregularities could not vitiate the final 
report which fixed the minimum wages. 


Then it is contended by Mr. Pendse that the impugned notification has re- 
vised the rates to such an extent that it would spell ruin to the bidi industry 
in Marathwada as represented by the petitioners and would make it necessary 
for them to close their business and that would infringe the fundamental right 
of the petitioners guaranteed to them under art. 19(/)(g) of the Constitution. 
In our view, this contention cannot be accepted in view of the decision of the 
Supreme Court in Bijay Cotton Mills Lid. v. The State of Ajmer, where it 
was held that the restrictions imposed upon the freedom of contract by the 
fixation of minimum rates of wages, though they interfered to some extent 
with the freedom of trade or business guaranteed under art. 19(7)(g) of the 
Constitution, are not unreasonable and as they are imposed in the interest of 
general public and with a view to carrying out one of the Directive Principles 
of State Policy as embodied in art. 43 of the Constitution, they are protected 
’ by el. (6) of art. 19. We might observe that all the arguments which have 
been addressed to us on this point by Mr. Pendse were considered by their 
Lordships and it was observed that if the labourers are to be secured in the 
enjoyment of minimum wages and are to be protected against exploitation by 
their employers, it was absolutely necessary that restraints should be imposed 
upon their freedom of contract and such restrictions cannot, in any sense, be 
said to be unreasonable. On the other hand, the employers cannot be heard 
to complain if they are compelled to pay minimum wages to their labourers 
even though the labourers, on account of their poverty and helplessness, are 
willing to work on lesser wages. The argument that exhorbitant rise in the 
rates of minimum wages might ultimately lead to closure of business was 
answered by the Supreme Court by observing that individual employers might 
find it difficult to carry on the business on the basis of the minimum wages 
fixed under the Act, but that must be due entirely to the economic conditiogs 
of the particular employers and that was no reason for striking down the law 
itself as unreasonable. In our view, the contention of Mr. Pendse that the 
impugned notification is bad as contravening art. 19(7)(g) of the Constitution 
must be rejected, in view of this decision of the Supreme Court. 


Finally, it is contended by Mr. Pendse that the notification which is issued 
by the Government on July 8, 1959, would make it obligatory on the emplovers 
to pay higher rate of wages now fixed by reason of s. 12 of the Act; and in 
ease the employers do not pay these wages they would be exposed to the nenal- 
ties provided in s. 22 of the Act. The argument is that there is no such obliga- 
tion imposed on the workers and if the workers accept wages less than the mini- 
mum rates of wages they would not be exposed to penalties under s 22 of the Act. 
and, therefore, there is contravention of art. 14 of the Constitution. Now, in 


2 [1955] I S.C.R. 735. 3 [1955] 1 S.C.R. 752, 
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the first instance, we do not think it necessary to deal with this question because 
it is admitted that at present the petitioners have continued to pay the minimum 
wages as fixed in the final notification. Secondly, it is not correct to say that 
the Act only makes it obligatory on the employers to pay the minimum rates 
of wages as fixed by Government by virtue of s. 12, and no such obligation 1s 
imposed on the employees. Section 25 of the Act provides that any contract 
or agreement, whether made before or after the commencement of the Act, 
whereby an employee either relinquishes or reduces his right to a minimum 
rate of wages or any privilege or concession accruing to him under the Act 
shall be null and void in so far as it purports to reduce the minimum rate of 
wages fixed under the Act. It is, therefore, quite clear that the Act also pro- 
hibits contracting out and acceptance of less than the minimum wages on the 
part of workers. It is no doubt true that whereas the breach of s. 12 of the 
Act would expose the employer to penalties ‘under s. 22, there are no such 
penalties provided against the employees in case they work on wages less than 
the minimum rates of wages. But that, in our opinion, would not make ss. 12 
and 22 of the Act void on the ground of discrimination. It is well settled that 
art. 14 of the Constitution does not forbid reasonable classification. But in 
order to pass the test of permissible classification, two conditions have to be 
. fulfilled, viz., (1) that the classification must be founded on an intelligible 
differentia which distinguishes persons or things that are grouped together 
‘from others left out of the group; and (2) the differentia must have a rational 
relation to the object sought to be achieved by the statute in question. See 
Express Newspaper Ltd. v. Union of India. The object of the Act is to pro- 
vide for fixation of minimum rates of wages in certain employments in order 
that the workers may not be exploited. It is the employers who have to pay 
wages, and they are in a better position to resist the demands of the employees 
for higher rates of wages. It is the employees who have to be protected 
against accepting wages which are less than the minimum rates of wages. 
While the Act makes contracting out void by virtue of s. 25 in the interests 
of employees themselves, the Legislature has provided for penalties in case 
of breach of s. 12 by employers only, because it is they who have 
to pay the minimum rates of wages fixed by Government. In our judg- 
ment, therefore, the classification that is made is based on an intelligible 
and a rational differentia and is intended to fulfil the object of the legislation 
which is to protect the workers from being exploited by the employers. In our 
view, therefore, the argument that ss. 12 and 22 of the Act would be void 
on the ground that they are violative of art. 14 of the Constitution also cannot 
be accepted. : 
The result is that all the contentions raised on behalf of the petitioners fail 
and the rule will have to be discharged with costs. 
l Rule discharged. 


4 [1958] A.I.R. S.C. 578, 584. 
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- Before Mr. Justice Naik. 


M/S. VARJIVANDAS KHUSHALDAS GANDHI v. RAVINDRA 
MOTILAL SHAH.” 


Bombay Securities Contracts Control Act (Bom. VIII of 1925), Secs. 4, 5—Securities Con- 
tracts (Regulation) Act (XLII of 1956), Secs. 4, 9, 10—Native Share and Stock Brokers’ 
Association whether a creature of statute--Whether Association ceased to exist by 
reason of repeal of Bom. Act VIII of 1925—Identity and continuity of Association 
whether affected by change in its rules and regulations—Arbitration—Arbitration 
clause in ¢ontract—Award challenged on ground that arbitration agreement illegal— 
Whether challenge sustainable. ù 


The mere fact that for transacting certain kind of business the Native Share and 
Stock Brokers’ Association was required under the Bombay Securities Contracts Con- 
trol Act, 1925, to be recognised by the Government did not make it a creature of the 
statute. The Association, therefore, did not cease to exist merely by reason of the 
repeal of the enactment under which it had received recognition from the Government. 

The identity and continuity of the Association cannot be considered on the same 
footing as the identity of an individual with a physical organism. The fact that 
rules and regulations framed by the Association have changed does not introduce 
any metamorphosis in the body; nor does it constitute a discontinuity. The member- 
ship of an Association is bound to be fluctuating and floating as some old members ' 
may go out and new members may be added. a 

When the very existence of the contract is disputed, the arbitration clause, which ' 
is a part and parcel of the agreement, no longer remains in force. The jurisdiction 
of the arbitrators stems from the contract. That being the position, the arbitrators 
have no jurisdiction to decide upon either the existence or. the legality of the con- 

- tract itself. In such an event, it is not open to the arbitrators to enter upon the 
reference and proceed to declare the award. When, however, neither the existence 
of the contract nor its legality is challenged, but the challenge is restricted 1o the 
arbitration agreement, which is part and parcel of the parent agreement, the above 
principle will not apply. i 

A stray sentence here and there in the statements or pleadings that the arbitration 
is illegal and invalid, or that there is no arbitration agreement, does not amount to 
a clear denial of the parent agreement. i 

Chiranjilal Fulchand v. Dwarkadas & Co. Heyman v. Darwins, Ld? and Ruby 
General Insurance Co. Ltd. v. Pearey Lal Kumar’ referred to. 


Tue facts appear. in the judgment. 


Y. V. Chandrachud. with U. R. Lalit, for D. C. Purohit,.for the appellant. 
H. E. Gokhale and R. M. Shah, for the respondent. 


Narx J. The appellants, who would hereafter be referred to as ‘‘the firm’’, 
carry on business at Bombay as share and stock brokers. The firm is a member 
of an Association which was originally known as the Native Share and Stock 
Brokers’ Association. The respondent, who will hereafter be referred to as 
Ravindra, was a constituent of the firm. He was not a member of the Native 
Share and Stock Brokers’ Association. In the year 1955 Ravindra entered 
into contracts for the purchase and sale of stocks and shares through the firm. 
-Contract notes in the form exh. A were executed from time to time in the 
name of the firm by Ravindra. One of, the terms of these contracts was, that 
the contract was subject to the rules and regulations of the Native Share and 
Stock Brokers’ Association. With regard to disputes arising between the 
parties, the contract note provides :-— 


“In the event of any dispute arising between you and us out of or relating to deal- 


*Decided, November 80/December 7, 1960. lL (1958) 59 Bom. L.R. 1053. 
Appeal No. 226 of 1959, against the decision of 2 [19491 4.0 356 
B. J . Divan, Judge, City Civil Court, Bom- 38 [1952] S.C.R. 501? 
bay, in Petition Award No. 197 of 1958. 4 
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ings, transactions and contracts, the matter shall be referred to arbitration as provided 
overle 

It is not necessary to set out the terms printed overleaf at this stage of the 
narrative. I will refer to them extensively and in detail while discussing the 
issues in this case. ` 


According to the firm, a sum of Rs. 19,745-10-6 became due to them from 
Ravindra on account of the transactions put through by them on Ravindra’s 
account. The Native Share and Stock Brokers’ Association was recognised by 
the Government of Bombay under s. 4 of the Bombay Securities Contracts 
Control Act, 1925 (Act No. VIII of 1925). This Act was repealed by a Central 
enactment known as the Securities’ Contracts (Regulation) Act, 1956, 
(Act No. XLII of 1956).' Thereafter the Association assumed an alias name 
“Ther Stock Exchange”. The old name was retained and the new 
mame was an additional title to the Association. The bye-laws and rules 
were re-cast and the Association was recognised by the Central Government in 
accordance with the provisions of s. 4 of the Central enactment. The firm 
served a notice- upon Ravindra to pay the amount due to them. It was stated 
in the notice that, in case Ravindra failed to make the payment, the firm would 
be required to proceed to recover the dues according to law. Ravindra asked 
for certain particulars and nothing happened till 1958. On April 26, 1958, the 
firm wrote a letter’ stating that they had referred the dispute between the 
parties to the arbitration of the Stock Exchange and that they had appointed 
- one Mr. C. M. Shah as Arbitrator on their behalf. On April 29, 1958, the 
Assistant Secretary of the Stock Exchange informed Ravindra about the re- 
ference to arbitration made by the firm and asked him to appoint an Arbitra- 
tor within seven days. On May 3, 1958, Ravindra asked for time on the ground 
that he was unable to come to Bombay as one of his relatives was sick and 
also on the ground that he wanted to obtain legal advice in the matter. On 
May 28, 1958, the Secretary informed Ravindra that as the latter had failed 
to appoint an Arbitrator on his behalf, the President of the Stock Exchange 
had appointed Mr. N. N. Dubash as Arbitrator on behalf of Ravindra. The 
President also appointed Mr. M. C. Mehta as Umpire. On May 29, 1958, the 
two Arbitrators, namely C. M. Shah and N. N. Dubash, sent a letter to Ravin- 
dra stating that the case was fixed for hearing on June 11, at 3 p.m. in the 
Board Room of the Stock Exchange. They intimated to him that, in case he 
chose to remain absent, they would proceed with the case ex parte during his 
absence. It is not necessary at this stage'to refer to the various letters which 
Ravindra wrote to the Secretary of the Association. At this stage it is suffi- 
cient to note that, after stating that there was no valid- agreement of reference 
and also after asking. for time on one pretext or the other, the respondent did 
not choose to remain present on any of the dates of hearing fixed by the Arbi- 
trators. At one stage Ravindra stated that he intended to take part in the 
proceedings under protest, but he did not act up to that expressed intention. 
Eventually, on July 30, 1958, the two Arbitrators declared their award, under 
which Ravindra was called upon to pay a sum of,Rs. 19,000 and odd. The 
Secretary of the Association intimated the fact of the declaration of the award 
to Ravindra. He also sent a copy of the award along with the letter. On 
November 18, 1958, the Arbitrators filed the award in the City Civil Court. 
Ravindra was served with notice on November 22, 1958. On December 19, 
1958, he put in his written statement, in which he prayed that the award may 
be set aside on certain grounds which he set out from (A) to (N). One of 
these grounds (ground B) was that there was no written agreement of arbitra- 
tion and that the defendant-petitioner had not accepted and signed the arbi- 
tration agreement. Ground (C) was in the following terms :— 

“That the contract notes given by the plaintiff respondent are not according to the 
‘Rules of the Association and that, therefore, the contract notes are illegal and the 
award based therein is also illegal and not binding upon the petitioner.” 


h 
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Ground (F) was as follows :— 

“That the arbitrators were not even appointed as required under law and as alleged 
to have been agreed upon between the parties. The appointment of the arbitrators 
without Umpire was not proper and, therefore, it vitiates the whole Award.” 


In Ground (L) Ravindra contended that the rules and regulations of the Asso- 
ciation were not binding’ upon him and that he had never submitted to the 
arbitration proceedings. He also put in an affidavit in support of the allega- 
tions made by him in his written statement. On March 5, 1959, Ravindra made 
a regular petition praying for setting aside the award on various grounds. 


One of the contentions raised by him was 
“that the Native Share & Stock Brokers’ Association had ceased to exist from 
1-9-1957. As the Association went out of existence from 1-9-1957, the procedure follow- 
ed by the opponent, by the Secretary and by the Presidant of this defunct Association 
is illegal, void ab initio and of no legal effect whatsoever”. l 
Mr. B. J. Divan, who heard the matter, came to the conclusion that the 
Native Share & Stock Brokers’ Association, which was brought into existence 
by the Government of Bombay by virtue of the powers conferred upon it by . 
Bombay Act No. VILI of 1925, had ceased to exist and a new Association known 
as the Stock Exchange came into being as a result of the provisions of the 
Central Act No. XLII of 1956. He, therefore, held that the Arbitrators who were 
eventually chosen in 1958 were not members of the Native Share and Stock 
Brokers’ Association, and, therefore, they could not act as Arbitrators because 
only Arbitrators who were members of the defunct body, namely, the Native 
Share and Stock Brokers’ Association, were in the contemplation of the 
parties according to the terms af the contract note. Consequently, he set aside 
the award. That is why the firm has come up in appeal against that order. 


Mr. Chandrachud, who appeared on behalf of the firm, contended that the 
trial Court was wrong in holding that the Native Share and- Stock Brokers’ 
Association was a creature of the statute and that, as soon as.the Act under 
which it came into existence was repealed, the' body ceased to have any kind 
of existence. He argued that the Native Share and Stock Brokers’ Association 
was a voluntary organisation. Presumably it pre-existed the Bombay Act 
No. VIII of 1925 and actually came to be recognised by the Bombay Government 
under s. 4 of the Bombay enactment. He pointed out that it is one thing to 
say that an association has been recognised by the Government for the purposes 
of the Act and quite another to say that the Association has been created by 
the statute. He conceded that the rules and bye-laws were re-east and modified 
and new rules and bye-laws came to be framed when an application was made 
under the Central enactment for recognition. According to him, that would 
not effect a change or a metamorphosis in the old Association, nor would. it 
mean that a new Association has come into being. The same Association, he 
says, has continued and only an alias name was added to the old name and 


there is some modification in the rules and bye-laws. . 


Mr. H. R. Gokhale on behalf of Ravindra tried to support the judgment of 
the lower Court not only on the ground on which the judgment was based, but 
also on some other grounds which have not been discussed in the judgment of 
the trial Court. (We do not know whether they were canvassed: before the 
learned trial Judge). The questions raised by Mr. Gokhale are pure questions 
of law and, therefore, even if they were not canvassed before the trial Court, 
I have allowed him to urge them in this appeal. He contended that, in the 
correspondence, Ravindra challenged the very existence of the agreement of 
reference and also disputed the validity of it. That being the case, according 
to Mr. Gokhale, the Arbitrators had no jurisdiction to proceed with the case 
‘and an award made by them is not binding upon Ravindra and will. have to be 
set aside. He also contended that the award was bad because proper notices 
of adjourned dates were not given to him, nor was it stated in these subsequent 
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notices that, if he did not appear, the Arbitrators would proceed ex parte with 
the case. 

I will first deal with the ground on which the trial Judge has set aside the 
award. The main contention in that behalf is that, at the time of the contract 
note which contains the arbitration clause, there was an Association in existence 
which was known as the. Native Share and Stock Brokers’ Association. Under 
the terms of the contract, reference was to be made to two Members of that 
Association, one of whom was to be nominated: by each party, and the Arbi- 
trators so chosen were to appoint a third Member as an Umpire. It is pointed 
out that this Association was functioning under rules and bye-laws which were 
framed by the Association and which received the sanction of the Government 
in 1927. Certain modifications were made in 1927 which also received the sance- 
tion of the Government in 1988. The argument is that the Native Share and 
Stock Brokers’ Association was recognised by the Government on the basis of 
the rules and bye-laws framed by them and sanctioned by the Government. 
Act No. VIII of 1925 was repealed by the Central enactment No. XLII of 1956, 
and the Association had to frame new rules and bye-laws in accordance with the 
provisions of the Central enactment. The Association, therefore, framed rules 
and bye-laws in 1957 which received the sanction of the Central Government in 
due course. The Stock Exchange is now functioning under the rules and re- 
gulations framed in 1957. The Association has now been recognised by the 
Central Government under s. 4. The Association, therefore, which is func- 
tioning to-day is not the same Association which existed at the time of the con- 
tracts. It is; therefore, contended that the Association which was in the con- 
templation of the parties at the time of the contracts having ceased to exist, 
the arbitration agreement has ceased to be operative and cannot now be imple- 
mented. 

In support of this contention, Mr. Gokhale drew my attention in particular 
to the provisions of s. 7 and s. 37 of the Central enactment and also to certain 
rules and bye-laws. Before proceeding to consider the provisions of the Central 
enactment and the rules framed in 1957, it is necessary to outline the main 
provisions of Bombay Act No. VIII of 1925. It is significant to note that the pro- 
visions of the Act govern transactions for the purchase and sale of securities 
other than ready delivery contracts. In other words, the provisions are in- 
tended to cover cases of forward contracts in the sale and purchase of securities. 
It is nobody’s case that the Native Share and Stock Brokers’ Association was 
not dealing in ready delivery contracts and was indulging only in forward 
transactions. It will be seen that the recognition of the Stock Exchange under 
$. 4is only for a limited purpose and covers transactions other than ready de- 
livery contracts. Section 4 runs thus :— 

“(1) A stock-exchange desirous of being recognized for the purpose of this Act 
shall make an application in writing to the Provincial Government for such recognition, 
and shall submit rules for the regulation and control of transactions in securities other 
than ready delivery contracts and furnish such information in regard to such recogni- 
tion as the Provincial Government may require. 

‘(2) The Provincial Government may give or refuse such recognition provided that 
the rules submitted by the stock-exchange under sub-section (1) shall be published in 
the Official Gazette one month before such recognition is given. 

(3) The ‘Provincial Government may at any time withdraw the recognition given to 

a stock-exchange under sub-section (2), and such stock-exchange shall thereupon cease 
` to be'a recognized stock~exchange.” 

Section 5, sub-s. (Z) empowers a stock exchange, subject to the sanction of the 
Provincial Government, to make and from time to time add to, vary or rescind 
rules for the regulation and control of transactions in securities (other than 
ready delivery contracts). Sub-section (2) of s. 5 enumerates the subjects on 
which rules, may be framed by the stock exchange. Clause (g) of sub-s (2) 
relates to ‘‘the settlement of disputes arising between members and the punish- 
ment of defaulting members’’. The main point for consideration is whether, 


ka 
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by reason of the fact that the Native Share and Stock Brokers’ Association has 


been recognised by the Bombay Government under s. 4 and the further fact 
that the Association has framed rules which have been sanctioned by the Provin- 
cial Government, that Association becomes a creature of the statute. The Associa- 
tion has not been created by the statute, nor does'it owe’ its éxistence to the 
statute. It is an independent voluntary organisation. . The mere fact that for 
transacting certain kind of business it requires to be recognised by the Pro- 
vincial Government does not make it a creature.of the statute. As an instance 


in point, we may take the case of:a firm which may be registered under the . 


Shops and Establishments Act and may also be registered under. the 
Sales Tax Act. The fact that the same firm has been registered under different 


statutes does not split the firm into two independent bodies. It is the same 


entity which carries on different functions and on that account requires™to be 
registered under different enactments.. Section 31 of Central Act No. XLII of 
1956 repeals the Bombay Act. The usual saving clause has not been incorpo- 
rated in the said enactment. All the same, s. 6 of the General Clauses Act, 


which relates to the effect of the repeal of a statute, will apply to the repeal . 


of the Bombay Act. It is not, however, necessary for the purpose of the pre- 
sent discussion to consider the effect of the repeal of the Bombay Act by the 
Central Act. That discussion perhaps would have become necessary if I had 
taken the view that the Native Share and Stock Brokers’ Association owed its 
existence to the Bombay statute. Had that been the position, then as soon’as 
the statute expired, the body also would become extinct. 

The provisions of the Central enactment are more elaborate and cover a 
larger field than the provisions of the Bombay enactment. It further appears 
that in some respects the scope of the activities and the rules to be framed by 
the Association has been extended. Section 4 relates to the recognition of a 
stock exchange by the Central Government. One of the requirements laid 
down in that regard is that the rules and bye-laws of the stock exchange shall 
be in conformity with such conditions as may be prescribed with a view to 


ensure fair dealing and to protect investors. Section 9 speaks of the powers > :: 


of a recognised stock exchange to make bye-laws, and it is similar to s. 5 of the 


Bombay Act. Section 9 also lays down that the bye-laws may be framed by. 


the recognised stock exchange after obtaining previous approval of the Central 
Government: Sub-section (2) of s. 9 enumerates the topics on which bye-laws 
may be framed by the stock exchange. Mr. Gokhale particularly referred to 


el. (n) of sub-s. (2) which relates to the provisions of ‘‘the method and pro- . 


cedure for the settlement of claims or disputes, including settlement by arbi- 
tration’. Mr. Gokhale contrasted the provisions of cl. (n) with those of cl. (g) 
of sub-s. (2) of s. 5 of the Bombay enactment. Under the Bombay eriactment 


rules can be framed regarding the settlement of disputes arising between mem- - 


bers. Clause (n) of sub-s. (2) of s. 9 of the Central enactment, however, does 


wr 


not limit itself to the framing of rules for the settlement of claims - 


as between a member and a member. Section 10 of the Central enact- 
ment empowers the Central Government to make bye-laws after consulting a 
stock exchange which has made a written request to the Government for that 


purpose. These are the only relevant provisions which were referred to m?, 
the course of the arguments and which need be considered for the. present — 


discussion. 


As stated above, the stock exchange in this case framed rules and bye laws y 


after securing the approval of the Central Government; and thereafter. it re- ` 


st 


ceived recognition from the Central Government. The rules and bye‘laws'. 


framed by the stock exchange are more elaborate than the rules and .bye-laws 
framed by it earlier for the purpose of recognition under the. Bombay enact- 
ment. Several new bye-laws have been added, and it was mainly on this account 
that Mr. Gokhale contended that the body which came to be recognised under 


-F 


the Central enactment was materially different from the body Which had re~ 


ceived recognition from the Bombay Government and ‘which, was the body 
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‘which ithe. parties: had ini view«at:the time-of) the. contracts. wI will presently. 
'dealiwith. this;argument.:1 Before! doing :so;} li may point out that, in. accordance 
with the provisions: ‘contained in elig) of sub-si: (2). -of;'s. 9, the Association 
: has; framed! bye-laws: governing thes rights -andnliabilities -of.members and con- 
stituents. u These; bye-lawsvare: Bye-laws Nos. -226:.t01247.; Bye-laws 248 to 273 
relate.to. the: arbitrationsof disputes .as ‘between:menibers and their constituents. 
Mr. Gokhale contended _that-there..were!no, similarprovisions in the rules and 
bye-laws. frameduby: the , stock. exchange im 1927. ‘Although it is. true that 
there was’ no: provisión- in the.Bombay:-Act. which empowered the stock ex- 
'change to frame-rules: forthe‘ settlement of disputes arising. between.a member 
and, constituent, still: we:.find ;that-a.rule -(which is JRule 242) was framed by 
the Native Share and. Stock Brokers? vAssociation: governing: the: case of a dis- 
pute between,a mémber).and! ai constituent. It provided in effect that, if a 
non-member! made a claim.againsta member, théeBoard:shall consider whether 
such ‘claim: was,ifit foriadjudication,: and in'>thezevent..of its deciding in the: 
affirmative, the; non:member, wouldbe -asked to sign-the-form of reference pre- 
scribed: in, Appendix -Ii:to., these rules.r2 That. means»'thaty: if á! non-member 
agrees to refer to, arbitration the dispute: ‘between shim lon the one’ hand and 
a member, onthe, other, then -that dispute:could be{decided.‘by the Arbitrators. 
In other words;;this matter, was left: to: be. governed iby: an-agreement ‘between 
the, parties., ,, That-is;exactly the':position: in: the present ‘case. Ravindra, who' 
was a non-member and a:.constituent ‘ofva’ member; entered into. an agreement 
under;which,he agreed: jto:refer; the: dispute: between: him and. ‘the firm to arbi- 
tration.. I do ,not,! therefore, think that cany .material ‘difference hds arisen in’ 
that respect. so. far; as. thénoid rules and’ new rules? are eoncernéd: It may, 
however, be concededjthat. the niew rules'are'!different:from the old rules in 
some, respects; andare also, much: more detailed and" elaborate in some other 
respects., But, iin my opinion,: that:does not‘affect’ the question which we are’ 
considering.! The:rules of an association: are/always:liableito be changed. Even’ 
_ 8. _5 0f the Bombay -enactmentiempowered aristock: exchange ‘to\vary, alter or 
- rescindsthe rules: from-‘time:to time. i: Therefore;(when‘the parties ‘in this case’ 
. entered, intojan agreement agreeing tolrefer disputes between them'to two arbi-, 
trators who ,are,to,be;chosen'ifrom{ amongst the memibers'of 'the-stock exchange, 
they. must be .deemed.to have. agreed to! the selection ‘of ‘arbitrators from such! 
members as: would :be jon:the record. of the Stock:Exchange’ at- the time of the 
dispute. The parties;must alsofbé deemed'to-have' envisaged thé"possibility of 
a change in,the rules:and by-laws: 6f the Stock: Hxchange.:: They mist, there- 
fore, be deemed to have agreed toi abide, by: theirulesand- bye-laws which would’ 
be. framed from,time.to timesby/the ‘Stock -Exchange‘'> ‘!' 0 07 
«Now, ‘the, contract-note: specifically reférs/to ‘the files and regulations of the 
. Native ‘Share,and Stock. Brokers’:‘Association arid’ makes! the contract subject, 
to, such rules{ and. regulations..." When ‘this clause in! the! contract:note speaks of 
the rules-and,regulations,! it: must meah the rules and regulations’'as would: be. 
prevailing. at,the time. ofithel dispute.!):’Fhatvis' ‘so’ becdusé'the ‘miles ‘are always 
liable, to.be changed3and/‘altered;!arid!-the' Sto¢k’ ‘Exchange “was at liberty to 
make such alterations’ as it-déemed fit;:subjéct! of- course; to'the approval of the 
Government. },,Thejmatter does: not ‘rest’ theré. ‘One’ of thé clauses of the arbi- 
tration, agreement: provides thatthe forms} relating to Arbitràtiorn shall’ be such 
as, may, ibe, from: timerto-time: prescribed ‘bythe 'said‘‘A'ssdciation: There was a 
good deal of argument-as'to;the meaning of the word ‘‘forms’’. ' Mr. Gokhale 
contended -that the word.‘/forms’’ ‘refers to the fortis prescribed by the Asso- 


ciation’ for. making,reference: to ‘arbitration, >-T''am’ ‘unable to accept this line . 
, of ,reasoning.-.| There. is; nothing’'to ‘suggest-that'dny form has’ been prescribed - 


- bythe Stock Exchange undertits rules? nor'is' it: necéssary under the rules for 


> 


that canbe ‘attached to this’ clause, therefore; is that”’‘the form and manner 
LRo—22, . y, 7 


: the parties Wwho.-have ,enteréd into"the arbitration: agréement to submit further 
forms., In my- opinion, the, plurali term" ‘foyi?’ “refers: to what is generally. 
known as the form and manner or the: procedure. ' The'òhly rational meaning | 


= 
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’ , 
and the procedure relating to arbitration shall be such as may be from time to 
time prescribed by the said Association’’. This again shows that the change 
in the rules was in the contemplation of the parties, and the parties agreed to 
abide by such rules as may be in prevalence from time to time at the material 
date. It is necessary to remember that the arbitration agreement embodied in 
the contract-note is a complete agreement and does not require the assistance 
of the rules and bye-laws framed by the Stock Exchange for its implementa- 
tion. The agreement can be in force even without having recourse to the rules 
and bye-laws framed by the Association. All that is necessary to see is whether 
the Association, from which two members were to be chosen as arbitrators under 
the terms of the agreement, was in existence at the relevant time. The ques- 
tion of the existence of the Association must be decided on broad considerations. 
Obviously, the membership of an association is bound to be fluctuating and 
floating. Some of the old members may go out and some new members may be 
added. This routine incoming and outgoing will not affect either the identity 
er the continuity of the association. The identity and continuity of the asso- 
ciation cannot be considered on the same footing as the identity of an indi- 
vidual with a physical organism. In the same way, the fact that rules and 
regulations have changed also does not introduce any metamorphosis in the 
body; nor does it constitute a discontinuity. As a matter of fact, no material 
has been placed before the Court from which it could be judged that there has 
been such a radical change in the Association as to lead to the inference, that 
the present Stock Exchange is entirely a different body from the Stock Ex- 
ehange which existed at the time of the contract. The onus lay upon Ravindra 


to establish that the continuity has been broken and that a new organisation - 


has come into being in place of the old one. The circumstance that the organi- 
sation has persistently stuck to the old name is a strong indication in favour 
ef the continuity of that Association. The trial Judge has fallen into the 
error of thinking that the old body has ceased to exist because he took the 
view that the body was the creature of the Bombay statute. Once the miscon- 
eeption is removed, then it becomes clear that there is no warrant for the 
assumption or the supposition that the old body has ceased to exist and that 
the body which has taken its place is a radically different association. The real 
question for consideration is whether the reference to the selection of arbitra- 
tors from the Native Share and Stock Brokers’ Association contained in the 
arbitration clause is void for uncertainty. I do not think that there is any 
uncertainty regarding the identity of the Association which was named in the 
-eontract-note with the Association that exists to-day. 

In the course of the above discussion, I have also considered the argument 
which was incidentally advanced by Mr. Gokhale, namely, that inasmuch as 
the arbitration agreement was subject to the rules of the Association, since 
the rules have changed the reference to arbitration must necessarily, therefore, 
become invalid. So far as the procedure to be followed by arbitrators appointed 
under the rules of the Native Share and Stock Brokers’ Association is con- 
eerned, there is not any material or vital change effected by the new rules. 


Apart from this aspect of the matter, as pointed out above, the arbitration - 


agreement contained in the contract-note is a complete and self-contained clause - 


and can be enforced without reference to the procedure laid down by the‘ rules 


and bye-laws. It is sufficient if the Association is in existence and two Members. 


of the Association are available for doing the work of arbitrators. 


The third argument advanced by Mr. Gokhale was that, at the very inception. 


{or, to borrow the expression used by Mr. Justice S. T. Desai, ‘‘at the very 
threshold’’), Ravindra not only challenged the existence of the arbitration 
agreement, but he also challenged its legality. It is, therefore, contended that 


once a challenge was entered about the existence of the arbitration agreement , 


and/or about its legality, the arbitrators had no jurisdiction to proceed in the 
„matter. It was, not necessary for Ravindra to proceed to appoint an arbitrator 
on his behalf as the entire proceedings that have taken place after the challenge 


~ 


' 
$ 
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was made are completely void. For this purpose Mr. Gokhale relied upon the 
decision in Chiranjilal Fulchand v. Dwarkadas & Co.) In that case, 
Mr. Justice S. T.. Desai followed the principles laid down by the House of 
Lords in Heyman v. Darwins, Ld.,2 as also the decision of the Supreme Court 
in Ruby General Insurance Co. Ltd. vy. Pearey Lal Kuwmar.S Lord Simon, Lord 
Chancellor, laid down the position in Heyman v. Darwins, Ld. in the following 
words (p. 366) : 


“ ..At the risk of some repetition, I would summarize what I conceive to be the 
correct view on the matter as follows. An arbitration clause is written submission, 
agreed to by the parties to the contract, and, like other written submissions to arbitra- 
tion, must be construed according to its language and in the light of the circumstances 
in which it is made. If the dispute is whether the contract which contains the clause 
has ever been entered into at all, that issue cannot go to arbitration under the clause, 
for the party who denies that he has ever enterd into tha contract is thereby denying 
that he has ever joined in the submission. Similarly, if one party to the alleged con- 
tract is contending that it is void ab initio (because, for example, the making of such a 
contract is illegal), the arbitration clause cannot operate, for on this view the clause 
itsélf also is void”, 

In the case decided by Mr. Justice S. T. Desai (Chiranjilal Pulchand 
v. Dwarkadas & Co.) during correspondence, the petitioner, who was a 
constituent of the respondents-firm with which he had entered into certain 
transactions for the sale of certain bales of cotton, contended that the trans- 
actions were illegal and that there was no valid arbitration agreement of 
reference. It is not necessary to refer to the facts of that case and it is 
sufficient to state that there was an arbitration clause in the contract-notes, but 
the legality of the contracts themselves was assailed. The main question which 
was canvassed before Mr. Justice Desai was whether the position in law, when 
the legality of the present contract in which the arbitration clause is included 
is challenged, is the same as when the very existence of the agreement is challeng- 
ed. Relying on the observations in the House of Lords case and also in the Sup- 


. reme Court judgment, Mr. Justice S. T. Desai came to the conclusion that the 


legal position is the same in both the cases and that the arbitrators had no 
jurisdiction to enter upon the reference once one of the parties had challenged 
either the existence of the contract itself or its legality. What is, however, 
necessary to remember is that, in the case which was considered by Mr. Justice 
S. T. Desai, what was assailed was not the arbitration clause alone, but the 
entire contract of which the arbitration clause was an integral part. The 
principle underlying this view is that, when the very existence of the contract 
is disputed, the arbitration clause which is a part and parcel of the agreement 
no longer remains in force. The jurisdiction of the arbitrators stems from the 
‘contract. That being the position, the arbitrators have no jurisdiction to de- 
cide upon either the existence or the legality of the contract itself, In such an 


. event, therefore, it is not open to the arbitrators to enter upon the reference 


~a 


and proceed to declare the award. That the challenge must be to the entire con- 
tract is also obvious from the following observations of Lord Simon (p. 366) :— 


“...If the dispute is whether the contract which contains the clause has ever been. 
‘entered into at all, that issue cannot go to arbitration under the clause, for the party 
who; denies that he has ever entered into the contract is thereby denying that he has 
_ ever joined in the “submission”. 

a following observations of Lord Simon will be apposite to the point :— 


I" „If; however, “the parties are at one in, asserting that they entered into a binding 
"_eéniract, but a difference has arisen between them whether there has been a breach 
` by one ‘side’ ‘or the other, or whether circumstances have arisen which have discharged 
one’ or both parties from further performance, such differences should be regarded as 
„différences which shave arisen ‘in respect of, or ‘with regard to’, or ‘under’ the contract, 


ty 
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and an arbitration clause which uses these, or similar expressions, should be construed. 
accordingly.” ' 

In the case decided'by the Supreme Court in Ruby General Insurance Co. Ltd. 
v. Pearey Lal Kumar, the appellant company contended that the arbitration 
agreement had ceased to remain in force. They did not contend that 
the arbitration agreement was void ab initio. It was, therefore, held that 
such a contention cannot oust the jurisdiction of the arbitrators to enter upon 
a reference. At page 507 of the Reports, Mr. Justice Fazl Ali pointed out 
that in that case both the parties admitted the contract and stated that they 
were bound by it. At page 511 Mr. Justice Fazl Ali stated: 

«| .How can it be held that the existence of the arbitration agreement is challenged, 
when both parties admit that the clause in the policy which contains that -argeement 
binds them?”. ' 

He then proceeded to say (p. 511): 

“...It is true that the appellant contends that the arbitration agreement has ceased to 
be applicable, but that contention cannot be sustained without having recourse to the 
arbitration agreement. It is said that the agreement no longer subsists, but that is very 
different from saying that the agreement never existed or was void ab initio and there- 
fore is to be treated as non-existent”. 

Let me now examine the nature of the challenge issued by Ravindra to the 
jurisdiction. of the Arbitrators. Mr. Gokhale relied upon stray sentences appear- 
ing in the letters sent by Ravindra to the Secretary of the Stock Exchange 
after he was informed about the arbitration proceedings. In the letter dated 
June 1, 1958, Ravindra stated that there was no written arbitration agreement 
between the respondents and himself and he added :— 

“There is no provision or condition of arbitration in my dealings or transactions with 
Messrs. Varjivan Khushal Gandhi (the respondents). There is no existence of arbitra- 
tion agreement. So reference to arbitration is illegal. 

Theres is no provision for such arbitration proceeding in the Rules and Regulations 
of the Stock-Exchange. So the above arbitration is invalid which please note and 
oblige”. Eos 
Again in the letter dated June 4, 1958, he stated :— - Eo i 

“The above arbitration is illegal and invalid. However I intend to take part in 
Arbitration Proceeding with protest”. . : 

In his letter dated July 10, 1958, he stated :— 

“The above arbitration is without jurisdiction and illegal. ` There is no arbitration 
agreement between Messrs. Varjivan Khushal Gandhi and myself”, oe 
It is significant: to note that at no time Ravindra ‘had challenged ‘either the 
existence or the legality of the original contract, which may be called the 
parent contract of which the. arbitration agreement is an offspring. Indeed, 
in his letter dated June 1, 1958, what he challenged was the arbitration agree- 
ment and that also on the ground that there was no written arbitration agree- 
ment between himself and the firm. A stray sentence here and there, namely 
that the arbitration is illegal and invalid, or that there is no arbitration agree- 
ment, does not amount to a clear denial of the parent agreement. This position 
will become clear if we refer to the pleadings which Ravindra has put before 
the trial Court. In his first written statement put in on December 19. 1958 
Ravindra at para. 3 stated :— l l ; ' i 

“That the principal terms and ‘conditions were that tha transactions mentioned in’ the 
Contract Notes had been entered subject to the Rules and Regulations of the Native 
Share & Stock Brokers’ Association, Bombay, and that it was also agreed between them 
that all the disputes arising between them in connection with the said transaction shall 
ie refurred to arbitration. It was agreed that there should be an Umpire in addition 

so”, i ae * 
This averment amounts to a clear admission not only of th igi i et. 
but also of the arbitration agreement. In the eea that ei net Our on ta 
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same ‘petition for setting aside the award, he stated :— 

sea, That’ the- Reference to arbitration is`nòt according to daw and hence not bind- 
ing on the 'Defendant-petitioner: ` ee a pp 

“(B). ‘That’ there is no written’ agreement of arbitration’ and the Defendant-petitione 
has’ not accepted and signed ‘the ‘arbitration’ agreement. 

nose (C); That the contract notes given by the’ plaintiff~Respondent are not according 
to the'Ruiles of the’ Association ‘and that, therefore, the contract notes are illegal and the 
award based. thereon is'also illegal and not binding ‘upon the petitioner. 

“(F). That the arbitrators were not even appointed as. required under law and as 
alleged to have been agneed upon between'the parties. The appointment of the arbi- 
trators ‘without Umpire was not proper ‘and, therefore, it vitiates the whole Award. 

“(L.). That the Rules and Regulations of the Association are not binding upon the 
Defendant-petitioner; -nor had he ‘ever submitted to the arbitration proceedings.” 

It will thus be clear that this contention was of a limited character. All that 
he stated was that the. reference to arbitration was not in accordance with law 
because there was no: written agreement of arbitration.. The idea appears to 
be that, according to Ravindra, unless there is a separate agreement of refer- 
ence, there.cannot be any valid arbitration.. Even in the petition that he filed 
for setting aside the award, he has assailed the validity of the arbitration 
agreement on the ground that there is no special agreement of reference to 
arbitration. At para. 3 of his petition he says:— 

“There are no rules ralating to arbitration as between a broker and his constituent 
prescribed by the Association. Unless there is special agreement or a valid reference 
to arbitration arrived at between parties’ apart from the aforesaid invalid contract notes, 
the arbitration proceedings based on facts stated in pare No. 3 of the affidavit are not 
operative and binding against me.” 

The averments at para. 5 are still more, eee ta He says :-— 

“Referring to para 6 of the Affidavit, I say that the Native Share and Stock Brokers’ 
Association; had ceased to exist from 1-9-1957. As the Association went out of existence 
from- 1-9-1957, the procedure followed by the opponent, by the Secretary and by the 
President vof this defunct Association is illegal, void ab initio and of no legal effect 
whatsoever”. N 
It is, therefore, clear that what ‘Ravindra had challenged is not the parent 
contract, but that he had challenged only’ the part of the contract containing 
the’ arbitration clause. Even the challenge to the arbitration clause is of a 
limited character.'-In the’ first place; he says that the arbitration agreement 
is not valid because itis not contained in a separate document signed by him 
and ‘the other’ party. . Secondly, he says that it has ceased to exist by reason 
of the ` supervening events,’ namely, the fact that the old Native Share and 
Stock Brokers’ Association has gone out of existence. This is not the kind of 
ehallenge’ which will have the effect of ousting the be vee of the arbitrators 
as. contemplated by the ‘decisions-referred to above. Chandrachud also 
pointed out’ that; whatever challenge’ had been ‘issued: by Ravindra in regard 
to the ‘jurisdiction ‘of the Arbitrators, was conveyed to the Secretary of the 
Association and that Ravindra never gave any intimation to the Arbitrators 
as such about this challenge. ` He contended that the Arbitrators were not 
bound to act upon ‘the challenge’ which was ‘not intimated to them either in 
l person by the partý concerned or in letters addressed to them. It is not neces- 
sary to consider this line‘of argument in view of my findings arrived at above 
on the’ interpretation of the statements and pleadings made by Ravindra from 
time to time. 

That takes me to the last point argued by Mr. Gokhale, namely, that there 
was no sufficient opportunity given to Ravindra by the Arbitrators to put 
forward his case. In this connection, Mr. Gokhale pointed out that in the 
letter written’ by the Arbitrators on May 29, 1958, the Arbitrators intimated 
to him that the case was fixed on June 11, "1958; ‘at 3 p.m. They also inti- 
mated to hi that, in case he absented himself, they would, at their discretion, 
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proceed with the reference ex parte. According to Mr. Gokhale, the ease was 
not taken up on Juneell, but was adjourned to July 14, 1958. He, therefore, 
contended that it was incumbent upon the Arbitrators to have intimated to 
him that, in case he did not appear on the adjourned date, the Arbitrators 
would be at liberty to proceed with the case ex parte. In the first place, 
Mr. Gokhale’s statement that the case was not proceeded with on June 11, 
1958, does not appear to be correct. The Arbitrators have stated in the award 
that the matter was taken up on that date and that the case was adjourned for 
further hearing. If that is so, it was not necessary for-the Arbitrators 
to have given a further intimation that on the adjourned date the Ar- 
bitrators would be at liberty to proceed ‘ex parte in case Ravindra did not choose 
to appear before him. It was enough for them to give an intimation about 
the next date of hearing, and admittedly such an intimation was given to 
Ravindra. This argument also, therefore, is devoid of any substance. 


_ The result is that the appeal succeeds. The order setting aside the award 
is hereby reversed. The case is sent back to the trial Court for proceeding 
with it according to law. The respondent to pay the costs of this appeal to 
the appellants. The order regarding the costs of the trial Court will be passed 
by the trial Judge. 


Appeal allowed. 


[NAGPUR BENCH] 





Before Mr. Justice Tambe and Mr. Justice Badkas. 


FIRM TULSIRAM SADANAND SARDA v. ASSISTANT COLLECTOR 
OF LABOUR, NAGPUR.* 


C. P. and Berar Industrial Disputes Settlement Act (XXIII of 1947), Secs. 2(14), (10), 
(11), 16(2)—Partners of firm carrying on wholesale business of purchasing and selling 
bales of cotton and yarn wm shop situated in their residential premises—Respondent 
engaged in shop for rendering domestic and personal service-—-Whether respondent 
working as employee in industry within meaning of s. 2(14) of Act. 


The test for deciding whether any business, trade, or a calling of an employer, 
‘service, employment, avocation or eccupation of an employee constitute an industry 
within the meaning of the C. P. and Berar Industrial Disputes Settlement Act, 1947, 
is not only the character of the activities indicated by the words included in the 
definition contained in the Act but their form and organization in relation ‘to the 
employed labour force as an active and creative agent for achieving the fruits of the 
activity. It should be an activity which is predominantly carried on by employ- 
ment of organised labour force for the production or distribution of goods or for 
rendering of material services to the community at large or a part of such community. 
An activity pertaining to or in relation to private and personal employment must 
be excluded from the definition of industry. 

The petitioners owned a shop situated in their'residential premises in which they 
carried on as partners the business of purchasing bales of cotton and yarn from 
dealers and selling these on wholesale basis in the same form. The purchases 
and sales were effected by the petitioners themselves. The respondent was engaged 
in the shop for doing miscellaneous odd jobs by rendering domestic and personal 
service. On the question whether the respondent was an employee working in an 
industry within the meaning of the provisions of the C. P. and Berar Industrial Dis- 
putes Settlement Act, 1947:— 

Held, that the petitioners’ shop could not be classed as an industry within.,the - 
meaning of s. 2(14) of the Act, and 

that, therefore, the respondent was not an employee working in an industry. 


t 


*Decided, December 5, 1960. Special Civil Application No. 135 of 1960. 
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Nat. Union, Commer. Employees v. Meher’, State of Bombay v. Hospital Mazdoor'’, 
Nagpur Corporation v. Its Employees’ and Jumbunna Coal Mine, No Liability v. Vic- 
torian Coal Miners’ Association’, referred to. 


The facts appear in the judgment. 


A. K. Chawla and P. D. Thakar, for the petitioner. 

D. B . Padhya, Assistant Special Government Pleader, for respondent 
Nos. 1, 3 and 4. 

C. 5. Dharmadhikari, V. P. Sathe and 8S. V. N ati, for reppondent No. 5. 

G. L. Sanghi, for the Intervener. 


Bapxas J. Petitioners Nos. 2 and 3 are the partners in the Firm Tulsiram 
Sadanand Sarda and own a shop in which they carry on the trade of purchas- 
ing and reselling of cloth and yarn on wholesale basis. Bales of cotton and yarn 
are purchased from mills and other dealers and the same are resold on whole- 
sale basis in the same form. All the purchases and resales are effected by the 
petitioners themselves. The petitioner-firm is also registered under oe OE. 
and Berar Shops and Establishments Act, 1947. 

Respondent No. 5 Pandurang Rajaram Kothale was an employee of fhe peti- 
tioners. According to the petitioners his duties were domestic in nature. The 
services of respondent No. 5 were terminated on June 2, 1958. Thereafter he 
made an application to the Labour Commissioner, Nagpur, under s. 16 of the 
C.P. and Berar Industrial Disputes Settlement Act, 1947 (Act XXIII of 1947). 
The petitioners objected to the tenability of the application on various grounds. 
The objections of the petitioners were over-ruled and by his order dated April 
14, 1959, the Assistant Commissioner of Labour, who dealt with the case, passed 
an order awarding him back-wages from the date of termination of service and 
further a sum of Rs. 300 by way of compensation. The petitioners then filed a 
revision before the State Industrial Court, Nagpur, against the order passed. 
by the Assistant Commissioner of Labour. In revision, the order passed by 
the ‘Assistant Commissioner of Labour, Nagpur, was confirmed. The petitioners 
have now filed this- Special Civil Application for setting aside the orders passed 
by the Assistant Commissioner of Labour and the State Industrial Court, 
Nagpur. 

The contentions raised by the petitioners were -(i) that respondent No. 5 
was not an employee working in an industry within the meaning of the pro- 
visions of the C.P. and Berar Industrial Disputes Settlement Act, 1947. Ac- 
cording to the petitioners, their shop was not an industry or an industrial 
establishment. According to them, their business consisted of making pur- 
chases and reselling of cloth and yarn in the form of bales and that this busi- 
ness was carried on by themselves personally. According to them, respondent 
No. 5 was only a domestic employee and, therefore, it cannot be considered 
that he is an employee working in an industry. The second contention raised 
by the petitioners was that the petitioner-firm was registered as a shop under 
the C.P. and Berar Shops and Hstablishments Act, 1947, and that it is governed 
as regards termination of services of an employee by the provisions of the said 
Act. Therefore, according to the petitioners, if the dismissal of respondent 
No. 5 is held to be wrong, the same would be governed by the said special Act 
and not by the provisions of the C.P and Berar Industrial Disputes Settlement 
Act, 1947. Thirdly, it was contended ‘that the Assistant Commissioner of 
Labour was not duly empowered by a notification to try the case of respondent 
No. 5 as contemplated by s. 16 of the C.P. and Berar Industrial Disputes Set- 
tlement Act, and as such the Assistant Commissioner of Labour had no autho- 
' rity under law to take cognizance of the application made by respondent No. 5 
-‘under s. 16 of the Industrial Disputes Settlement Act. It was also urged that 
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Jin any icase‘the dismissal: of respondent’ ‘No. 5-was.in-accordance with .law as 
‘the’ petitioner-firm was ready: ‘and: willing to. pay.’ one month’s:.wages to‘ him 
in lieu of notice as provided in s. 23of the C.P..and Berar’ Shops and Establish- 
ments Act and also under the general law of Master and Servant. On the 
above contentiovis, it has been pressed by the petitioners that the orders passed 
by respondents Nos. 1 and 2 should, be quashed. . be 


ae 
‘The case was argued on ‘all, the, four contentions raised Dr the petitioners. “As, 
in our’ view, it is possible to ‘dispose of this ‘Special Application ` on, consideration 


a of thè first contention, we take that contention, first ‘for, decision. __, 


Sub-section (2) of s. 16 of the-C.P. and Berar Industrial Disputes, Settleient 
' Act, 1947, provides: ` ‘ 


“Any, employee, working i in, an ‘industry to, which the notification under sub-section 
ee) applies, , may, within six months, from: ‘the date of such dismissal, discharge, removal 
compensation: for, loss. of wages;? E T E A ie on 
Therefore, under: the, aboye, quoted , provision it- is necessary. ‘for, the applicant 
under ‘s: 16: _of; the: Industrial Disputes . “Act to, proye ‘that, ‘he is (an, employee 
working in an.industry to which the: ‘notification under, sub- S., (D. applies. 
, Under notification., issued under: sub-s.,. (J) -of 8, 16, the ‘State Government 
directs that . industrial, disputes. touching. the. dismissal, discharge, removal or 
suspension of any; employee, in any industry in “which the said Act is in force 


+” shall be referred, to „the. Labour. Commissioner. for’ decision . Therefore, the 


only question that, needs consideration, is, ‘whether respondent, N o. 5 is. an em; 
ployee working in an industry, . Soy ih, deve Seek 

The petitioners’ case.,is: that the. two. partners petitioners. Nos.. 2 and 3 are 
maintaining the shop in their residential: premises in which they do. ‘business of 
purchasing and.-selling cloth, and, yarn; on wholesale basis. They have employed 
one person who. keeps accounts.and also acts aS, a, cashier. According to, the 
petitioners, respondent No..5 was only,a' domestic. servant; „who did the work of 
sweeping 1 the premises aud some, odd jobs, such, as bringing, vegetables or flowers. 
Respondent No. 5. in his evidence, has also. stated that. he worked as.a miscella- 
neous peon, used: to go to banks. and.also vat. times: did. domestic - duties. . There- 
fore, according to the: -petitioners, the, business which., they, carried on was ma- 
naged by themselves and that respondent No. 5 was only a domestic servant. 
Jt is, therefore, contended :that. the petitioners) shop is not, an. industry, within 
the, meaning of the Industrial Disputes Settlement. _Act..and,,, therefore, res- 
pondent. No. 5- is;not, an; employee, working in. an, industry, e s e e 


"Section 2(77) of the’ Act: defines employer and includes— a ee 
(a) | an association or ‘a group'‘of ' employers; iS oT cL ars atya A 
k b) ‘any’ agent’ of “ an.‘ employer; ee ee ee a E 
(c)' where an industry is ‘conducted or ‘carried on! by a department of the Provincial 
Government the authority preseribéd' in that behalf! a) and ' where’ ‘no such anons has 
been prescribed, the head of' such depártment; ° !" $ ee ETATE E ale = ' 
' (d) ` where ani industry. is ' eohducted' or carried 'o: aby ‘or'on behalf a a loca! dutho- 


rity, the ‘Chief Executive: Officer of such authority; “ - tel 


(e) J where the owner of any industry in the course of ‘or for the purpose’ of con- 


ductin ig“ such industry contracts with” any other person for ‘the ‘execution by or under 
thé control’ of'such person óf the' whole or any ‘part‘of any work which is ordinarily car 
ried ‘on' by‘the’ said industry, tha owner of such industry”. Pat. Aes l na 


Section 2(10)’ defines, the word employee’: : i a 
“employee means any, person ‘employed’ by an, employer to do’ any skilled or un- 


ta al 


skilled manual or’ clerical work for contract or ‘hire‘or reward in any industry ’ (and in- 
cludes’ an employee Pa ru ae or removed ‘on ‘decount, oF any industrial ‘dis- . 
pute).” '!' dip Jo Saget TE A Par eC te ae caso pe NE cag gee ' l A 


Word ‘industry.’ is defined in s. 2(14)' hee Oe ee a mr 


“industry includes— - ee ae = ake 6 2g. oe. cf 
bk i T à 


pa i As 4 1 4 ‘ , 4 
ae a 
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“(a) - any business, oe manufacturing or maining: sindertaking or calling of em- 


ployers; eS 

»(b) . any ealling,. service; employment; ] handicraft or, industrial occupation ò or avoca- 
tion of employees, and See, 3 

(c), any | branch of an industry o or a group, of industries,” a 


VRE i 


seats a ‘In terms the words, ‘suchas, o trade, calling, service, em- 
ployment, avócatjon simply indicate an activity and not a concrete form which 
such an activity should take." The ordinary meaning of the word ‘industry’ 
as given in the , Webster’s ‘Dictionary is: 


“any 'department or branch of art, occupation, or: business, especially one which em- 
ploys much labour and, capital and is a_distinct branch of trade,” “systematic labour 
or habitual employment; especially human exertion: employed for creation ia value re- 
garded by some as species of capital or wealth; labour.” ' 

Concept of-industry- thus connotes an important element of P E TE between, 
eapital and labour. The employer brings capital and labour together for pur- 
poses. of achieving some end such as production of wealth or rendering of some 
service to the community. Itis an enterprise in which in the nature of things, - 
employment of labour in an organized form is a necessary element. > Such an 
enterprise necessarily takes the form of joint effort of employer: and labour. 


It has been observed in Maxwell on gd es -of Statutes (10th edn.) 
at page 80: 

“Tt is in the EEA of general words and phrases that the principle of strictly 
adapting the meaning to the particular subject-matter with reference to which the words 
are used finds its most frequent application. However wide in the abstract, they are more 
or less elastic, and admit of restriction or expansion to suit the subject-matter. While 
expressing truly enough all ‘that the -legislature ‘intended, they frequently express more, 
in their literal meaning and natural force; -and-it is necessary to give them the meaning 
which best suits the.scope-and object of the statute without extending to ground foreign 
to the intention. -It is; therefore, a* canon’ of? interpretation that all words, if they be 
general.and not express and pnecise,-are to be restricted: to the fitness of the matter.” 
At- page 94 the same author observes: 


“Sometimes, to keep the Act within the limits of its object, and not to disturb the 

existing ‘law beyond what the object requires, “it is construed as operative between certain 
persons, and in certain circumstances, or for certain purposes anly, though the language 
expresses no such” circumscription of the'field of its operation.. 
The etymology of the words used in the legislative enactments is not always 
helpful and at times is misleading. It has been contended on behalf of the 
petitioners” that while construing the definition of ‘industry’ it is necessary to 
examine the object and scope of the Act for proper appreciation of the concept 
of industry. The contention of the petitioners is that their trade activity of 
purchasing and selling bales of cloth and yarn on whole-sale basis is not an 
industry because the form of their business did not conform with the concept 
of industry äs is and has to ‘be understood according ‘to its recognised conception. 
Various precedents were cited before us indicating. that the scope and ambit 
of this definition had to be restricted in spite of the all-pervading ambit of the 
words: in, the context of facts obtaining in those cases. 


In the casé ‘reported in Nat. Union, Commer. Employees vw. Meher’ decided 
by the Bombay High Court, the principal question to be decided was whether 
establishment of a solicitor’ s office could be called an industry within the 
meaning of the Industrial Disputes Act (XIV of 1947). In this connection 


1 (1958) 61 Bom. L.R. 642. 


- 
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the definition of ‘industry’ as given in s. 2(j) of the said Act was considered. 
That definition is not materially different from the definition of industry as 
given in the C. P. and Berar Industrial Disputes Settlement Act, 1947 and 
may be usefully reproduced: 


“(4) ‘industry’ means any business, trade, undertaking, manufacture or calling of 

employers and includes any calling, service, employment, handicraft, or industrial occupa- 
. tion or avocation of workmen.” 
No doubt, in that case the question involved related to the character of the 
calling in relation to its subject-matter, that is, profession of a solicitor and the 
question involved in the instant case relates to business or trade activity vis- 
a-vis the nature of labour employed in that activity. The word calling used 
in the definition of the Central Act would if literally interpreted cover the 
profession of a solicitor. The word calling, according to the dictionary mean- 
ing means, one’s usual occupation, vocation, business or trade. It was, however, 
observed in the above decision that the words ‘business’ and ‘calling’ are words 
of wide connotation and that if the ordinary dictionary meaning was to be 
given io them it would be difficult to hold that the practice of the profession of 
a solicitor is not an industry. It was remarked that if such interpretation was 
given to the word ‘calling’ as occurring in the dictionary, it would not be easy 
to conceive of any profession, which would not then fall within the definition 
of this expression. But it was held that this could not be the object of the 
Legislature and that the words ‘business’ and ‘calling’ had to be read in their 
context and in conjunction with other words, which are used in the same 
definition and from which they must take their colour. Therefore, while ana- 
lysing the concept of the word ‘industry’ it was explained that only that busi- 
ness, trade, undertaking or calling can be held to be an industry which requires 
_ co-operation of both the employer and the employee for carrying on that busi- 
ness, trade, undertaking or calling. After examining the arguments of counsel 
appearing for the employees it has been observed in ne judement at page 645 
of the Report: 

“Mr. Gokhale has contended that under the definition of the word ‘industry’ given 
in the Act, two things are necessary in order to constitute industry. There must be a 
business, trade, undertaking, manufacture or calling, and, secondly, there must be re- 
lationship of master and servant. If these two are present, the enterprise will be an 
industry within the meaning of the Act. Mr. Gokhale has, therefore, urged that every 
accupation or business, in which persons are employed, is an industry within the meaning 
of the Act. This argument ignores the basic concept of industry, which is that there must 
be joint endeavour of both employer and the employed. The argument, if accepted, 
would lead to astounding results. The business of a hawker would have to be held to 
be an industry, if he employs a labourer to carry his basket. So also the business of a 
petty shop-keeper, like that of a panshop, will have to be held to be an industry, if a 
servant is employed to sweep and clean the shop. A doctor, who visits his patients, 
would be desmed to be engaged in an industry, if he employs a peon to carry his bag 
containing instruments and medicines. Several other similar instances could be en- 
visaged. We have no doubt that the Legislature could not have intended that the Act 
should nesult in such drastic and serious consequences.” 

The above quoted observations pose a problem and also indicate an answer; 
the said answer being that the trade, avocation or business activities of the nature 
mentioned in the observations could not be classed as ‘industry’ within the 
meaning of the said Act. Their Lordships of the Supreme Court have also dis- 
eussed this definition of the word ‘industry’ occurring in the Central Act in 
the case reported in State of Bombay v. Hospital Mazdoor? at page 558: 

“It is clear, however, that though s. 2(j) uses words of very wide denotation, a 
line would have to be’ drawn in a fair and just manner so as to exclude some callings, 
services or undertakings. If all the words used are given their widest meaning, all ser- 
vices and all callings would come within the purview of the definition; even service 


2 (1960) 62 Bom. L.R. 553, 8.C. 
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wendered by a servant purely in a personal or domestic matter or even ’in a casual way 
‘would fall within the definition. It is not and, _ cannot be suggested in its wide sweep 
the word ‘service’ is intended to include service however rendered in whatsoever capa- 
city and for’ whatsoever reason. We must, therefore, consider where the line should be 
drawn and what limitations can and should be reasonably implied in interpreting the ` 
wide words used in s. 2(j); and that no doubt is a somewhat difficult problem to decide.” 
These observations also appropriately apply to the definition of the word ‘in- 
dustry’ as given in the C. P. and Berar Industrial Disputes Settlement Act, 
1947. The definition of ‘industry’ as given in s. 2(/4) of the C. P. and Berar 
Industrial Disputes Settlement Act was itself considered by their Lordships 
of the Supreme Court in the decision reported in Nagpur Corporation v. Its 
Employees*. After discussing the rule of construction ‘noscitur a sociis’ their 
Lordships observed at page 680: 


“ ‘The inclusive definition is a well-recognised device to enlarge the meaning of the 

word defined, and, therefore, the word ‘industry’ must be construed as comprehending 
not only such things as it signifies according to its natural import but also those things 
the definition declares that it should include: See Stroud’s Judicial Dictionary, Vol. 2, 
p. 1416. So construed, every calling, service, employment of an employee or any business, _ 
trade or calling of an employer will be an industry. But such a wide meaning appears 
to over reach the objects for which the Act was passed. It is, therefore, necessary to 
limit its scope on permissible grounds, having regard to the aim, scope and the object 
of the whole Act...” (Italics are mine). 
There is thus no doubt that the definition of ‘industry’ as given in s. 2(/4) of 
the C. P. and Berar Industrial Disputes Settlement Act, 1947, is too sweeping 
and general and if literally applied, may transgress the intentions of the 
_ legislation. The definition has, therefore, to be construed in the light of the 
aim, scope and object of the whole Act. 


This. Act was passed in the year 1947 and in the Statement of Objects and 
Reasons it was stated that after the Second World War there was an epidemic 
of strikes unprecedented in the annals of the Indian industry resulting in a 
serious lowering of the production of essential consumer goods. The conflict 
between management and labour had reached a stage when Government thought 
it necessary to step in and provide measures for settlement of industrial dis- 
putes. As the existing law in the form of the Trade Unions Act of 1926 was 
unable to deal with the situation, an Act was framed under Item No. 29 of 
the Legislative List III of the Government of India Act which was ‘‘Trade 
Unions, ‘industrial and labour disputes.” Present item in the Constitution is 
Item No. 22, in List III, Concurrent List. The preamble of the Act states 
that the Act was intended to make provision for the promotion of peaceful and 
amicable settlement of industrial disputes by conciliation and arbitration and 
for certain other purposes. The object to be achieved by the Act is promotion 
ef peaceful and amicable settlement af industrial disputes between the employer 
and the employee in an industry. The Act aims at achieving industrial peace 
and also social justice. The arena of industrial conflict and the reasons for 
such conflict are well-known. They are not disputes in relation to the terms of 
a contract between an employer and an employee. With the new labour legis- 
lations individual contract is being substituted by what may be called an in- 
dustrial agreement because an employee happens to be employed in an industry. 
In an industrial concern which can legitimately find place under the eategory 
of industry, the relationship of the employer and the. employee is governed by 
the industrial agreements as distinguished from individual contracts between 
an employer and an employee. They are commonly called collective contracts 
and are reached by collective bargaining and usually take the form of Stand- 
ing Orders framed for a particular industry according to the relevant provi- 
sions’ of some labour legislation. Such’ ‘collective agreements ‘constitute the 
general conditions of employment in a particular industry and‘are distinguish- 


3 [1960] A.LR. S.C. 675. 
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able from mere Soniad ‘of-service : oe Io: ‘between an. aye employer 
and 'an”individual workman. >" st- Z ' 

‘In? Jumbunna Coal’ Maine, No Liability: v. Totora Coal Miners’. eae 
at page’ 333 ‘the learned ‘Chief ‘Justice of the-Australian- High Court while. dis- 
cussing’ the’ ‘implications of the term industrial dispute has observed. (p. 882:33).: 


4 


eS alt. mist, of course, bé’d dispute relating to an ‘industry’, and; in my” judgment, 
the term ‘industry’ should bē- construed as ‘including ‘all forms' ‘of: ‘employment in which 
large numbers of pérsdns “are employed the: sudden ‘cessation’ of ' ‘whose ‘work TIERE pret 
judicially affect the orderly conduct’ of the ordinary- operations: of ‘civil lifes. 276 o tU! 
Thus ‘the ‘basic objective of the , legislation intended ` ‘for ‘bringing ‘about’ ifdué! 
trial peace is to provide legislative governance’ of industrial . disputes; where 
they can originate viz. in such concerns where ‘labour’ in large number “is 
employed and in which there is scope for collective’ ‘bargaining and ‘necéssity 
. for conciliation ‘or arbitration: of ‘industrial disputes. -The -definition -of` an 
industrial “dispute’as given’ in the Act'does not go counter: to -this conception 
of the objective ofthe Act. It is difficult to- ‘lay down. with rigidity as to what 
shotild bè’the ‘number of -employees employed in-:a ‘concern: for classifying a 
particular trade of business activity as- an ‘industry ; much will-depend on the 
nature and character of the organisation of labour force that is-put into service 
for" realising the fruits of the activity that is intended to be achieved by- the 
employment of such labour force. Each- ease will have to be deeided ‘on its 
own facts. - 4 

Various legislativé enactments dealing with inboak and its’ annie neh as, 
the ‘Trade Unions Act, -1926,-.Factories- Act: 1934, ‘Industrial Employment 
(Standing Orders) Act, 1946, Employees Provident ‘Fund Act,- 1952, and the 
Plantation Labour A'ct, 1951, were referred to at the Bar for "indicating that: 
operations of the material provisions af the above Acts depended on the. exist- 
ence of a particular number of ,;wworkmen or employees in an industrial esta-. 
blishment dealt with by those Acts: 

. It would appear ‘that the. definitions .of . ‘employer’, ‘employee’? yii ‘industrial 
dispute? ete. are framed in relation to the word ‘industry’ and as such'are not 
complete in themselves.. The definitions of ‘strike’, ‘Unions’ and ‘settlement’, 
indicate in some measure the idea of labour force as an essential factor in what 
has to be construed’ as an industry within the meaning of:the Act. . 

‘Chapter I of ‘the.C. P. and Berar Industrial Disputes Settlement Act, 1947, 
deals: with preliminary- matters and enacts definitions. Chapter II deals with 
recognised Unions.: Section 2(28) defines Union as meaning a trade union re- 
gistered under the Indian Trade Unions Act, 1926 (XVI of 1926). Under the 
Trade Unions Act the Trade Union is a combination, temporary or permaneit,. 
formed primarily for the purpose of regulating relations between the- workmen 
and the employers and it could be registered: only on an application of seven 
or more members of the Trade Union and by subscribing their names to the 
rules of the Trade Union. -Under the Industrial Disputes Settlement” Act, ‘a 
Union can apply for being registered as a recognised Union for the purposes 
of the Act. A Union cannot be registered unless it has a membership of not 
less than between fifteen and twenty per cent. according as the State Govern: 
ment may. prescribe for that local area of the' employees employed in the in- 
dustry in that area. Chapter IV deals with Standing ‘Orders. : Section -10 
directs that every employer shall, within two months of the date of notification 
under sub-s. (3) .of s. 1, submit. to the Labour ‘Commissioner for approval a 
copy of the Standing Orders concerning the- relations ‘between him and his 
employees with regard to all industrial matters mentioned in Schedule I. See- 
tion 31 enacts that if an employer intends to’effect a change in any standing 
orders settled under s. 30 he shall give a notice of such intention to the repre- 
sentatives of employees. Section 20 provides for ‘giving of notice -by a 
representative of employees if a change in any standing order is desired. 


4 (1908) 6C.L.R. 309. 
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Section 35,.provides:that ‘where tlie Labour Officer: acts. as: a representative of 
employees, he shall, ‘before-entering:into any agreement with the employer,.place 
the ‘terms of such -agreement-before a meeting of the employees:concerned. .The 
terms of the agreement:‘are deemed. to: be accepted by employees if majority 
of the employees accept them.. -Section 87.-provides for conciliation. proceedings 
when, no agreement can ‘be;reached between an employer and his employees, in 
respect . of: any, particular, industrial. dispute. :,:If settlement.of a dispute is 
arrived. at in conciliation, proceedings; a memorandum of: such settlement has 
to, be signed by the employer and_the.representative of employees. Chapter V 
deals with arbitration., Section-38 dealing with arbitration provides that any 
employer or representative of employees may by a written agreement refer a 
dispute to arbitration.: Section. 38A provides for. reference of an industrial 
dispute to; arbitration on‘ failure of conciliation proceedings. Chapter VI deals 
with’ illegal: strikes and lock-outs." Section 2(27). defines. ‘strike’ as meaning a 
total or -partial cessation .ofi,work by employees. employed in an industrial 
undertaking acting in- combination. or a concerted refusal or a refusal, under a 
common understanding of employees to continue-to.work. , Section 2(24) defines 
‘representative of employees’ as..meaning (i) „where. there is, a recognised 
union in.any, industry in a local area, s such, union, (ii). where there is no re- 
cognised union, such, representatives. not being more than ‘five.as may be elected 
in “the prescribed - manner, by the „employees, directly. affected by. the change; or 
(iil) in case. where. representatives are, not elected, under clause (ii) and in all 
other cases not, falling under, any of these., clauses, ‘the. Labour Officer. 

_ The aboye, provisions; will -have no operative. force. or, ‘significance unless the 
‘business or...trade activity | has {abour force. employed iw it in measure and 
character - -as contemplated by those’ provisions. <. All -the provisions aim at 
aa settlement, and. arbitration, of TAN E That being the 


ee 


factor for a the activity on the part of the eee and a or 
` the employee and the wend in the spseuaonis of mdustry, as. „given, in the 
Act. : - 

_ _ [n the case reported i in “the Ne ational ‘Thion oF ‘Commercial ‘Employees V. v. 
B. “M. cher “the ‘question’ no doubt, related’ to, the business activity of a solicitor’s 
office: A ‘distinction’ hi ad” to, ‘be thade by: ‘restricting the’ scdpe | of the’ definition as 
alréady’ ‘obgerve ved. 

“Trt the, case. of State’ of Bombay, y, Höspita, Maidodr Sabha their Lordships 
oF the’ ‘Supreme’ Court ha id to “decide ‘whether ‘the We ‘J. "Group, of Hospitals con- 
ducted dnd run by’ the State’ of’ Bombay; amounted, “to an undertaking undér 
8. a J) of, the Industrial Disp; utes Act, 1947; and ‘the relevant" provisions of the 
Act “were: applicable’ to the. ‘Grou Up , „óf Hodpitals. ' “The main question raised on 
Behalf ‘of thé’ Bothbay, State’ was ‘that, the Group’ of J. J. „Hospitals was not an 
industry and“ was ‘not, carrying ‘on’ an ‘activity involving investment of ‘capital for 
profit’ or by way of production or ‘sale of goods by the employment of labour. The 
contention was fegátiyéd:” Their Lordships, however, posed the question as to 
what should be, the’ éssential attributes’ the presence of: ‘which’ makes an acti- 
vity ar “undertaking! within s: BCI)" on’ the ‘ground’ ‘that’ it is ‘dnalogous to trade 


or ibusinéss?.1’Théanswer given ‘is in! the followinig ‘words. at Page 559 of the 
Report: ro DIB Fre ee Hfi D oT r, 


a ee have? yét"to” decide what, ar te “the” attributes ‘the: ‘presence ‘of which makes’ an 
ac tivit Anii dertáking i ithi in's. s. 1203 OVI ok tHe” gr ound that it is’ analogous to trade or 
busted " It’ is diffictilt ' to" 1 state théss “possible ah ites: definitely’ or exhaustively; as 
a ‘working ‘principle’ it may”be stated that an “activity systematically ‘or habitually under- 
taken for the production or distribution of goods or for the ‘rendering of material ser- 
vices to the-community-at large’ or a:part! of: such community ‘with the help of employees 
is an’ undertaking. ; Such :an activity generally involves ithe cooperation of the employer 
and. the ‘employeés;.and rits object is the satisfaction ‘of ‘material human: needs. It must 
berorganised ‘or ‘arranged: iń a,manner in: which: trade or. business is generally organised or 


i 
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arranged. It must not be casual nor must it be for oneself nor for pleasure. Thus the 
manner in which the activity in question is organised or arranged, the condition of the 
co-operation between employer and the employee. necessary for its success and its object 
to render material service to the community can be regarded as some of the features 
which are distinctive of activities to which s. 2(j) applies.” 

In the ease of Nagpur Corporation v. Its Employees, the question involved was. 
whether the activity of the municipal corporation is an industry. The question 
had to be answered in the light of the definition of industry as given in s. 2(14) 
of the C. P. and Berar Industrial Disputes Settlement Act, 1947. In answering 
the question their Lordships af the Supreme Court cautioned necessity fok 
limiting the wide scope of the definition which appeared to over-reach the 
object for which the Act was passed. The scope of the definition was then 
limited by excluding the regal and sovereign powers of the State on the ground 
that it could not have been in the contemplation of the Legislature to bring 
in the regal functions of the State within the definition of industry. After 
eonsideration of the scope of the Act, the preamble and various other decisions 
their Lordships have observed at page 680: 

« ..The word ‘employers’ in cl. (a) and the word ‘employees’ in cl. (o) indicate that 
the fundamental basis for the application of the definition is the existence of that re- 
lationship. The cognate definitions of ‘industrial dispute’, ‘employer’, ‘employee’, also 
support it. The long title of the Act as well as its preamble show that the Act was passed 
to make provision for the promotion of industries and peaceful and amicable settlement 
of disputes between employers and employees in an organised activity by conciliation 
and arbitration and for certain other purposes. If the pneamble is read with the bisto- 
rical background for the passing of the Act, it is manifest that the Act was introduced 
as an important step in achieving social justice...The history of labour legislation both in 
England and India also shows that it was aimed more to ameliorate the conditions of 
service of the labour in organized activities than to anything else. The Act was not 
intended to,reach the personal services which do not depend upon the employment of « 
labour force.” 

(Italics are, mine). 

In para. 17 of the judgment it has been further observed: 

“The result of the discussion may be summarized thus: (1) The definition of ‘industry’ 
in the Act is very comprehensive. It is in two parts: one part defines it from the stand- 
point of the employer and the other from the standpoint of the employee. If an activity 
falls under either part of the definition, it will be an industry within the meaning of the 
Act. (2) The history of industrial disputes and the legislation recognizes the basic con- 
cept that the activity shall be an organized one and not that which pertains to private 
er personal employment...” (Italics are mine). 
The second point in the above observations is relevant for the decision of the 
question involved in the instant case. No doubt, the two cases before’ the Su- 
preme Court relate to the character of the activity of the employers and not 
its form and organisation. Their Lordships have, however, laid down important 
tests for deciding what form an activity should possess for its being included 
in the definition of industry as given in any of the two Acts. 

The conclusions to which we reach as a result of the above discussion are: 


That the definition of industry in s. 2(/4) of the C. P. and Berar Industrial 
Disputes Settlement Act, 1947, is too wide and comprehensive and needs to be 
limited in its scope having regard to the aim, scope and object of the whole 
Act. The various types of activities included in the definition from the view 
point of an employer and employee indicate only the character of the activity 
and not the form which it should possess for being classed as an industry within 
the meaning of the Act. 


The important test for deciding whether any business, trade, or a calling 
of an employer, service, employment, avocation or occupation of an employee: 
constitute an industry within the meaning of the Act is not only the character 
of the activities indicated by the words included in the definition but their form: 


” 
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and organization in relation to the employed labour force as an active and 
ereative agent for achieving the fruits of the activity. It should be an activity 
which is predominantly carried on by employment of organized labour force 
for the production or distribution of goods or for rendering of material ser- 
vices to the community at large or a part of such community. An activity 
pertaining to or in relation to private and personal employment has to be 
excluded from the definition of industry. Considered in this light, the pro- 
blem posed in the observations quoted above from the case reported in National 
Union of Commercial Employees v. M. R. Meher can be safely answered. 

If the above test is applied in the instant case, the petitioner-shop cannot be 
classed as an industry within the meaning of s. 2(/4) of the C. P. and Berar 
Industrial Disputes Settlement Act, 1947. Respondent No. 5 is not working 
in an industry. His employment is of the nature of a private and personal 
employment, He is engaged in the shop for doing miscellaneous odd jobs by 
rendering domestic and personal service. He cannot be considered as a unit 
in an organized labour foree employed in an industrial establishment. Under 
s. 16 of the Act only an employee working in an industry can apply to the 
Labour Commissioner for reinstatement and payment of compensation in case 
of termination of his services by way of dismissal, discharge or removal. Res- 
pondent No. 5 was not thus entitled to claim the relief nor could the Labour 
Commissioner grant him that relief under the said provisions of the Act. The 
orders passed by the Assistant Commissioner of Labour and the State Indus- 
trial Court cannot, therefore be sustained. 

In the view we have taken, it is not necessary to decide other contensions 
raised by the petitioners and we leavé them undecided. 

In the result, therefore, the petition is allowed. The rule is made absolute. 
The orders passed by the Assistant Commissioner of Labour and the State 
Industrial Court are set aside. Considering all the circumstances of the case, 
it is ordered that the parties shall bear their own costs throughout. 

Petition allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Tambe. 


. RADHABAI GHUBBAJI v. KONDBA SHIORAM.* 

Madhya Pradesh Temporary Postponement of Execution of Decrees Act (V of 1956), 
Sec. 3—Central Provinces and Berar Relief of Indebtedness Act (XIV of 1939), Sec. 

'' 13(1)—Civil Procedure Code (Act V of 1908), O. XXI, rr. 66, 69—Whether s. 3 of 

Act V of 1956 applies to proceedings in execution of certificate issued under s. 13(3) 

‘of Act XIV of 1939—-Sale adjourned by Court under O. XXI, r. 69--Whether fresh 

sale notice required to be given under O. XXI, r. 66(2). 


- 


Section 3 of the Madhya Pradesh Temporary Postponement of Execution of Decrees 
Act, 1956, does not apply to proceedings in execution in respect of a certificate issued 
by the Deputy Commissioner under s. 18(3) of the Central Provinces and Berar Re- 
lief of Indebtedness Act, 1939. 

Dillisingh v. Thakur Teksingh’ and Jagannath v. Gulabsingh’, referred to. 

Under O. XXI, r. 66, read with O. XXI, r. 69, of the Civil Procedure Code, 1908, 
a fresh sale notice is not required to be given when a sale is merely adjourned in 
the discretion of the Court for certain reasons. 

Dada Narayan v. Jaichand’ and Miscellaneous Appeal No. 178 of 1937‘, referred to. 

Civil Revision No. 711 of 1956, a EE 


The facts appear in the judgment. 


t Decided, July 14, 1960. Civil Revision 3 (1957) 60 Bom. L.R. 380. 

Application. No. 421 of 1959. 4 Decided by Bose J., on October 5, 1938. 
i [1946] Nag. 821. 5 [1959] N.L.J. 14. Note No. 51. 
2 [1949] Nag. 981. 
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“8. 8: Deshpande, for opponent: Nov 1. op n wan wi S 
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-TAMBE J. Thie ‘applicants were indebted to onana. No. r T onion: 
They: made ‘an .application before ' the Debt: Relief- Court and the Debt Relief 
Court after scaling down the debts on: March 17, 1941, ‘fixed their. liability at 
Rs. 1,577-8-0 and ordered that the applicants should pay-the aforesaid: amount 
by annual- instalments: of Rs. 159-12-0, first instalment being payable on March 
1, 1942:: The applicants paid instalments regularly upto March 1,.1946. .There- 
after they failed to make‘payments and, therefore, opponent. No. 1:-Kondba 
applied to the Deputy Commissioner únder. s..'13 (3) of the C.P. & Berar Relief 
of Indebtedness Act for requisite certificate. On July 1, 1953, the. Deputy 
. Commissioner-made’an order: under sub-s. (3) of s.-13 that the order. of the 
“Debt Relief -Court fixing instalments shall cease to havé effect and the -balance 
- remaining due-shall be.. recovered as if a decree. Opponent No.: 1.’then’ on 


the basis of this order took ‘out execution seeking to recover the balance of.” 


Rs. 778-12-0 by-sale of the applicants” field No.: 105 situate in mauza ‘Pujai, 
tahsil Wardha. ~ After issuing notice: to the applicants,- salė- proclamation „was 


drawn up and the sale was fixed for ‘April:4, 1957.: -On ‘that day, however, the . 


sale did.'not ‘take :place.: Another: proclamation: was then issued for: holding 
sale on June 28; 1957.. On that day also. sale’ did not- take place: and‘ another 
proclamation was issued fixing the sale on.October 8, 1957.` The said‘field was 
sold in Court auction on’ October- 8, 1957, and was purchased by opponent, No. 2. 
On October 17, 1957, the Applicants made two applications, one under si ‘3: of 


the’ M.P. : Temporary’ Postponement: of Execution of Decrees: Act, Act- No. Vv z 


of 1956, and by'this application. the:applicants prayed that they- being! ‘agricul. 


` turists under- the provisions ‘of 's. 3 of Act. No. Vof 1956 proceedings In exes, 
» cution be stayed;'in other words, the prayer. of: the’ applicants was that -the-:; 


sale be:not confirmed; the other application was under O. XXI, r. 90, of the 
Code of Civil Procedure for setting aside the sale on the ground of certain 
irregularities and illegalities _ mentioned in the application. The trial Court 
first heard the latter application. * June’25, '1958,"-was fixed for recording evi- 
‘dence of the parties. On June 25,-1958, the applicants appeared but had not 
‘summoned any witnesses. They~ ‘prayed that they may be granted time to 
summon witnesses... Their request. was, rejected., Ultimately, the applicants’ 


- application under Ó. XXI, r. “90, ‘Was ‘dismissed on July 1. 1958. ` , Thereafter, ow 


thé -trial Court -took ‘up the ‘former application‘ of ‘the applicants, viz. “applica: 
tion under s. 3- ‘of Act -V of 1956° and- that ` ‘application ‘also’ was dismissed on 


n 


J uly T, "1958 -Te “applicants then ‘took an appeal against -the order ` Of. the - 


trial Court dismissing’ their application’ under ‘O XXE'r. “90. It, has beeii- dis- 
missed?” The applicants, therefore, ‘Have ‘preférréd- this” revision application. 


' + First contention raised by Mr.’ Ranada, ‘learniéd counsel’ for thè ‘applicants, 


is that’ it was incumbent: on :the’ triakCourt: ‘to ‘stay eXecttion, :the:applicants 
‘are agriculturists ‘and: s..3, thesprovisions of which are ‘mandatory, dirécts‘that 
‘execution’ of. decrees . against agřiculturists should. be. stayed. This“ contention 
of the applicants has not ‘been accepted, and, iw a “wlew;- a ee ee ‘said 
28. 3 runs: tet "Ape re Oe ed AP ok a Mee Min tS e e pak 

[7 


Sees E ay SAIL Sroceedings ‘in! éxecution ofá O déctee? for money,” or o for 


making- final any preliminary -décrée’ for eae or ‘sale, -OT ‘proceédings’ in: execution 
of any final ‘decree for sale, passed by a Civil Court “on? thë basis of a liability ‘jricurred 
before this Act- comes? into’ foréé,- ine which’ ‘a judgment-debtor or defendant,- as‘ the case 
may be, is, on the date’ this: Act: comes‘ into force, an“agriculturist? shall be stayed against 
such judgment-debtor or defendant, on an application made by him in-this; behalf during 
the period this Act remains in force. 

, (2) All attachments, of’ growing; crops, agricultural produce, live-stock. and other 
movable property of a perishable, nature made in execution of decrees for money:the, exe- 
cution of which has been stayed under sub-section (1) and existing on the date on which 
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the stay order is passed shall, be Ei i 

« 3(3) Any judgment-debtor or defendant who is an agriculturist, may, notwithstanding 
that no proceedings of the nature referred to in sub-section (1) ‘are pending against him, 
make an application for stay under that sub-section. 

~ (4) Every stay order passed by the court under this section shall relate back to the 

date of the application for stay filed by the judgment~debtor or defendant, as the case 
may be, and the proceedings shall for all purposes of this Act be deemed to have been 
stayed with, effect from such date.” 
To attract the provisions of s. 3, it must firstly be established that the execu- 
tion proceedings are in respect of a decree passed by a civil Court on the basis 
of a liability incurred before that Act canie into force and, secondly, that the 
person proceeded against is an agriculturist. 

It is well-known that the Debt Conciliation Act and the Relief of Indebtedness 
Act were enacted with a view to grant relief to agriculturist debtors. Cases start- 
ed thereunder were disposed of between 1936 and 1943 and by 1943 all the pro- 
ceedings relating to the indebtedness of a debtor agriculturist who had applied 
thereunder were completed: These debtors had recived considerable advantage. 
Their debts were substantially scaled down, the reduced amount was made pay- 
able by easy instalments. Section 13(3) of the Relief of Indebtedness Act inter 
alia provided that if two consecutive instalments remain in arrears the Deputy 
Commissioner shall order that the order of the Debt Relief Court fixing instal, 
ments shall cease to have effect and the balance remaining due shall be rea 
coverable as if a decree. M. P. Temporary ‘Postponement of Execution of De- 
crees Act was passed in 1956. It can be safely assumed that the Legislature 
‘was well aware of the aforesaid circumstances, the provisions of s. 13(3) of 
the Relief of Indebtedness Act, and the certificates already issued by the De, 
puty Commissioner or those which would be issued in future under that section, 
If the Legislature had intended to grant-relief to the same debtors again under 
~ s. 3 of Act V of 1956, the Legislature would have in clear terms said so; not only. 

it has not said so but it has not done so. -As already stated s. 3 of Act V of 
1956 is attracted only when proceedings in execution are in respect 
of a decree passed by a‘ civil Court, and the person proceeded against 
is an agriculturist. 

Even assuming that the applicants are agriculturists it cannot be said that 
the execution proceedings taken against them are in respect of a decree passed 
by a civil Court. The execution is in respect of a certificate issued by the De. 
. puty Commissioner under sub-s. (3) of s. 13 of the Relief of Indebtedness Act. 

The section in terms says that the certificate is executable as if a decree. The 
use of the expression ‘as if’ in sub-s. (3) connotes that the certificate is not a 
decree of a, civil Court, and even though it is not a decree of a civil Court, the 
Legislature confers powers on the civil Courts to execute that certificate as if 
it is a decree. Section 3 of Act V of 1956, therefore, has no application to pro. 
ceedings in execution in respect of a certificate issued by the Deputy Commis- 
sioner under sub-s. (3) of s. 13 of the Relief of Indebtedness Act. I find sup: 
port in Dillisingh v. Thakur Teksingh' and Jagannath v. Gulabsingh®. 

It is next contended that it was incumbent on the executing Court to issue 
a fresh sale notice under O. XXI, r. 66(2), of the Civil Procedure Code before 
issuing a sale proclamation and fixing the sale for June 28, 1957, and October 
8, 1957. Reliance is-placed on Note 51 in 1959 N.L.J. 14. Mr. Ranade argues 
that the failure on the part of the trial Court to issue sale notice in respect of 
sales fixed for June 28, 1957, and October 8, 1957, amounts to illegality, vitiat- 
ing the sale. Reliance is placed on a decision reported in Dada’ Narayan v. 
Jaichand®. Judicial opinion is divergent as to whether failure to give notice 
under O. XXI, r. 66(2), amounts to an illegality or irregularity. The afore- 
said decision of this Court, however, supports Mr. Ranade’s contention that 
failure to give notice under O. XXI, r. 66(2), amounts to an illegality and goes 


1 [1946] Nag. 821. 3 (1957) 60 Bom, L.R. 380. 
2 [1949] Nag. 981, 985. | 
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to the root of the jurisdiction of the Court. But that decision, however, is ne 
authority in support of Mr. Ranade’s other contention that it is incumbent on 
the Court to issue a sale notice every time fresh proclamation is ordered on 
adjournment of a sale. l 

The other decision relied on viz. Note 51 in 1959, N.L.J. 14, C.R.No: 711/56 
dated July 3, 1957, ‘is also not of any assistance to Mr. Ranade. That decision 
is distinguishable on facts. In that case, sale of an item of property was held 
and it was then set aside. When the property was going to be resold the ques- 
tion arose whether it was necessary to give a fresh notice and it was held that 
fresh sale notice was necessary. The facts of the present case are different. 
As already stated, before the sale proclamation was drawn up and the sale-fixed 
for April 4, 1957, sale notice had been issued to the applicants under O. XXT, 
r. 66(2), that the property had not been sold at any time up to October 8, 1957, 
the sale fixed for April 4, 1957, was first adjourned to June 28, 1957, and then 
to October 8, 1957. The provisions of O. XXI, r. 69, of the Civil Procedure 
Code, under which the Court must have adjourned the sale first on April 4, 
1957, and then on June 28, 1957, when read, together with those of O. XXI, 
r. 66(2), afford a complete answer to the contention raised by Mr. Ranade. 
O. XXI, r. 66, relates to the drawing up of a proclamation of sale for the first 
time after the Court has ordered, that particular property to be sold by public 
auction in execution of a decree. Clause (/) of r. 66 provides that where any 
property is ordered to be sold by public auction in execution of a decree, the 
Court shall cause a proclamation of the intended sale to be made in the language 
of such Court. Clause (2) provides that such proclamation shall be drawn 
up after notice to the decree-holder and the judgment-debtor and shall state 
the time and place of sale, and specify as fairly and accurately as possible the 
property to be sold. Further clauses are not relevant to the issue. These 
provisions appear to have been enacted to give an opportunity to the judgment- 
debtor to raise an dbjection if he so desires against the proposed sale of that 
property. ‘There is no reason to afford another such opportunity to him when 
the sale of that property does not take place on the appointed date but is only 
adjourned to some other date. Now, once a proclamation is drawn up and sale 
is fixed for a particular day but the sale cannot take place for some reason or 
the other on that day what procedure has to be followed is laid down in r. 69 
of O. XXI. It provides that the Court may, in its discretion, adjourn any sale 
hereunder to a specified day and hour, and the officer conducting any such sale 
may in his discretion adjourn the sale, recording his reason for such adjourn- 
ment: provided that, where the sale is made in, or within the precincts of, the 
Court-house, no such adjournment shall be made without the leave of the 
Court. Third proviso to r. 69 is not material. Second proviso provides that 
where a sale is adjourned under sub-r. (7) for a longer period than seven days. 
a fresh proclamation under r. 67 shall be made, unless the judgment-debtor 
eonsents to waive it. It would be seen that the second proviso does not pro- 
vide for issuance of a fresh sale notice. It only provides for issuance of a 
‘fresh proclamation in the event sale is adjourned for a period longer than 7 
days. Reading the provisions of O. XXI, rr. 66 and 69 together it becomes 
clear that a fresh sale notice is not required to be given when a, sale is merely: 
adjourned in the discretion of the Court for certain reasons. The contention 
raised by Mr. Ranade, therefore, should fail. 

A similar view has been taken by Bose J. (as he then was) in Miscellaneous 
Appeal No. 178 of 1937, dated October 5, 1938. 

Lastly, Mr. Ranade contends that on June 25, 1958, the applicanty should 
have been given a chance to summon their witnesses. The applicants were. 
under the impression that their application under s. 3 of Act V of 1956: would 
first be taken up for consideration and they were under the impression. that 
the proceedings in execution would be stayed under, that provision. They had. 
therefore, not summoned their witnesses. On the material on record I find it 
difficult to assume that the applicants could have any such impression. that 
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their application under s. 3 of Act-V of 1956 would be considered first. As 
stated above, the trial Court had fixed the application under O. XXI, r. 90, 
for hearing and had directed the parties to summon. their witnesses. ‘The trial 
‘Court had not granted adjournment: to the applicants. .Obviously, the appli- 
cants Were not in a position to satisfy the trial Court that they had adequate 
grounds for not summoning’ their’ witnesses. I do not- eonsider it proper to 
interfere with the discretion ‘exercised by the trial Court in this matter as it 
eannot be said ‘that it had not béen exercised judicially. 


In result, the application fails and is dismissed with costs. 
‘Application dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Kotval. 


FIRM “PYARCHAND KESARIMAL” v: THE CITY OF NAGPUR 
i CORPORATION.* 


City of J Nagpur ‘Corporation Act (II of 1950) Sees. 57, 423—Whether Corporation can dis- 
‘mantle construction for abating PaE nuisance or for abating dangerous or offensive 
trades or practices. 

Under s. 57 of the City of Nagpur Corporation Act, 1950, the Corporation has 
authority to dismantle a construction or a part thereof for the purpose of abating 
public nuisance or for the purpose of abating dangerous or offensive trades or prac- 
tices, provided other conditions in that section are fulfilled, namely, that the Corpora- 
tion must show that the dismantling ‘was for the purpose of abating public nuisance: 
or abating dangerous or offensive trades or practices and that the dismantling was: 
justified in the circumstances of the case. 


. The facts are stated.in the judgment. 


8. W. Dhabe, for the appellant. 
S. M. H ajarnavis, for the respondent. 


-TAMBE Í This is.a plaintiff’s appeal, The following facts are not in dispute. 
The plaintiff is a firm doing business of manufacturing bidis under the name: 
and style ‘‘Pyarchand Kesarimal’’. Its sole proprietor is one Nemkumar 
Kesarimal Porwal. The plaintiff firm took on rent a building belonging to oner 
Latif Haji Kasam Kacchi, who it appears migrated to Pakistan. That buildimg- 
is situated in a thickly populated part of the City of Nagpur known as Maska— 
Satha. The plaintiff firm intended to start a bidi factory in these premises. andi 
with. that view it started making certain construction and alterations im the: 
building. One of the constructions that the plaintiff started was of building’ 
of a tandur (i.e. furnace to. bake tobacco and bidis). of the size of about 11 ft. X 
22 ft. X 54ft. By March 15, 1953, the plaintiff firm started a bidi manufac- 
turing ere in this building. The Chief Executive Officer of the defendant 
Corporation of the City of Nagpur, then served a notice on March 25, 1953). 
under s. 227(a) of thé City of Nagpur Corporation Act, hereinafter referred! 
to as the Corporation Act, on the plaintiff (exh. D-3), calling upon the plaintiff 
to stop working of the factory within 3 days of the receipt of the, notice. The 
plaintiff replied to.this notice by its letter dated April 4, 1958 (exh. D-2) in 
which it was stated ‘that it had not started ‘any factory im the building, the 
labourers sit and roll bidis only. It was further stated. in this letter that with- 
out prejudice to its rights it is ready and willing to compromise the matter or 
reasonable terms. Second notice was served on the plaintiff-firm by the Chief 
Executive Officer on April 29, 1953 (exh. D-13). , Material part of.this notice is 
as follows: 

“In my opinion to carry on of this Bidi, _work-shob and also the operation of the 
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*Decided, September 7, 1960. First E Trivedi, First Additional District Judge at- 
No. 35 of 1955, against the decision of R.G. Nagpur, in Civil Suit No. 8-B of 1953. 
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tandur furnace is highly and immediately dangerous to life, health and property and 
is actually causing a pernicious nuisance from its very nature in the locality. You are 
therefore required hereby to close this Bidi work-shop and dismantle and stop the work- 
ing of the Tandur Furnace altogether within seven days of the service of this notice.. 
Failing this action will be taken at your cost according to section 423 of the City of 
Nagpur Corporation Act to cause the terms of this notice complied with”. 

This notice was purported to be given under ss. 227 and 230 (f) of the Corpo- 
ration Act. The plaintiff did not comply with this notice. The Chief Hxecu- 
tive Officer, therefore, served another notice on the plaintiff on May 15, 1953 
(exh. D-1) under the same sections. It runs: 

“Since you have failed to comply with this office notice No. HI/199 D dated the 
29th April 1953, this notice is being given to you under section 423 of the Nagpur Corpo- 
ration Act to dismantle the Tandur and furnace altogether within 6 hours from the 
time of receipt of this notice, failing which the Corporation will dismantle the same”. 


The plaintiff having failed to comply with this notice, the Tandur was dis- 
mantled by the Encroachment Department of the Corporation on May 29, 1953. 
After dismantling of the Tandur it appears that the plaintiff preferred an 
appeal before the Board of Revenue against the order of the Chief Executive 
Officer on May 31, 1953, under s. 387(3) of the Corporation Act. That appeal 
was decided by the Revenue Board on July 25, 1958. The Board took a view 
that the plaintiff firm was not justified in starting the bid: factory without 
obtaining prior permission of the Chief Executive Officer and without obtain- 
ing a licence to run the factory. The learned Members of the Board, however, 
held that the Chief Executive Officer acted in excess of his powers in dismantl- 
ing the Tandur; the only proper course for the Chief Executive Officer was to 
launch a prosecution under the provisions of the Act agaimst the plaintiff. 
In this vew of the matter the Board allowed the appeal and set aside the order 
of the Chief Executive Officer requiring the appellant to dismantle the Tandur 
Furnace. On the day this appeal was decided (ie. on July 25, 1953), the 
plaintiff served a notice of suit (exh. P-7) an the Chief Executive Officer claim- 
ing Rs. 50,000 as compensation for the loss incurred in business, loss of damages, 
loss of reputation etc. resulting from the alleged wrongful act of the Chief 
Executive Officer in dismantling the Tandur. Thereafter, on October 26, 19538, 
the plaintiff filed this suit claiming damages from the Corporation. 

Plaintiff inter alia pleaded that ss. 227, 230(7) (f) and 423 of the Corpora- 
tion Act have no application to the facts of the present case. The Corporation 
knowing full well that these sections had no application to the ease had served 
notice on the plaintiff under those sections with mala fide intention to harass 
it and lower its prestige in the eyes of public and business world and also in 
the locality. ‘Details of damages claimed by the plaintiff are as follows: 

“Rs. 
1,053-14-8 Cost of Tandur as mentioned in Schedule B. 
3,035- 0-0 As mentioned in Schedule A. 
45- 0-0 Municipal Gang Expenses. 
384- 0-0 Expenses for lockout and closing on day of dismantling. 
96,000- 0-0 Loss of profits at least for two years at Rs. 4000-0-0 p.m. (including 
general damages). 
10,000- 0-0 Loss of Reputation, 
806- 3 6 Actual costs of construction of Tandur (Estimated Rs. 1054-0-0). 
500- 0-0, Miscellaneous expenses. 
52- 0-0 Notice charges. 


1,11,876- 2-3 
61,824- 2-3 Claim given up. 


50,052- 0-0 Amount claimed in this suit,” 
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The plaintiff thus claimed from the defendant a decree for Rs. 50,052 with 
interest at 6 per cent. per annum from the date of suit till realisation. 


It is the case of the defendant that under s. 57 of the Corporation Act, 
mandatory duty is imposed on it to make adequate provision, by any means 
or measures which it may lawfully use or take, regulating or abating dangerous 
or offensive trades or practices and abating all public nuisances. The Chief 
Executive Officér got the factory and the workshop of the plaintiff inspected 
by the staff of the Health Department and other staff connected with this 
Branch and finding that the plaintiff had infringed the provisions of s. 227 of 
the Corporation Act asked the plaintiff to stop the working of the factory. The 
Chief Executive Officer also having formed the opinion that the plaintiff was 
using the said building for carrying on the trade of bidi manufacture by the 
process of Tandur furnace and that the same was dangerous to life, health and 
property and was creating nuisance on that account, served a notice dated 
April 29, 1953, on the plaintiff firm under s. 230 asking the latter to 
dismantle and stop the working of the Tandur furnace within seven days 
of the service of the notice. The plaintiff not having obeyed, the Tandur was 
dismantled to abate the nuisance in the public interest. The defendant denied 
that the Chief Executive Officer acted in a mala fide way. On the other hand, 
it is the case of the defendant that the Chief Executive Officer throughout acted 
bona fide and within law. The Chief Executive Officer bona fide and honestly 
believed that the working of the Tandur was dangerous to life, health and 
property and, therefore, to abate the nuisance he took this action of dismantling 
in good faith and in the interest of public good. It is further averred that 
in the circumstances of the case, dismantling of the Tandur was necessary. It 
was also averred that the plaintiff’s suit was liable to be dismissed on account 
of its failure to serve notice on the defendant under s. 384 of the Corporation 
Act. It was also averred that the plaintiff’s suit was not maintaimable in 
view of the provisions of s. 386 of the Corporation Act. 

The learned Judge of the trial Court has held that it was necessary for the 
plaintiff to obtain previous permission of the Chief Executive Officer under 
s. 227 of the Corporation Act before starting the factory; the Chief Executive 
Officer had bona fide formed the opinion that the burning of the Tandur funace 
with fire-wood constituted a pernicious nuisance dangerous to life, health and 
property of the residents of the locality; the Court, therefore, had no jurisdic- 
tion to question the correctness or otherwise of the opinion of the Chief Exe- 
cutive Officer; having formed the opinion, the Chief Executive Officer was 
justified in issuing notice under s. 230 of the Corporation Act and calling upon 
the plaintiff to dismantle the Tandur; notice given by the Chief Executive 
Officer was not in excess of his powers or illegal; the plaintiff firm having failed 
to dismantle the Tandur inspite of receipt of the aforesaid notice by the Chief 
Executive Officer, the latter was justified in getting the Tandur dismantled 
through the agency of the Corporation Department. The learned Judge also 
held that the notice dated July 25, 1953, given by the plaintiff to the Chief 
Executive Officer was not a valid notice under s. 384 of the Corporation Act 
as against the Corporation and, therefore, the plaintiff’s suit was not main- 
tainable. The learned Judge, however, has also recorded his finding on the 
question of damages and according to him the damages to which the plaintiff 
would be entitled, in the event it is held that the plaintiff is entitled to claim 
damages would amount to Rs. 3,380-13-0. Feeling aggrieved by this decision, 
the plaintiff has appealed. 

Mr. Dhabz, learned counsel for the appellant, contends that the aet of the 
Chief Executive Officer in ordering dismantling of the Tandur was wrongful 
being without authority of law. According to Mr. Dhabe, it was open to the 
Corporation to frame bye-laws under s. 415(29)(c) and (33) of the Corpora- 
tion Act providing for the supervision and sanitary regulation of factories 
and workshops and for regulating and abating nuisance. The Corporation 
not having done that it was not lawful for the Chief Executive Officer to order 
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dismantling of the Tandur as there is no provision in the Act enabling him, to do 
so. The only thing that he could have done was to prosecute the plaintiff under 
s. 421 or 427 of the Corporation Act. It'is also urged by Mr. Dhabe that the 
‘act of the Chief Executive Officer in ordering dismantling of the Tandur was. 
not a bona fide one. The Tandur was not dangerous to life, health and property 
and the smoke discharged from the Tandur was not causing any pernicious 
-nuisance in the ‘locality. Without there being any foundation the Chief Exe- 
wutive Officer has formed -an unwarranted opinion that the Tandur Furnace 
was immediately dangerous to life, health and property and was actually caus- 
ing a pernicious nuisance from its very nature in the locality. The plaintiff 
‘was, therefore;' entitled to recover damages;from the defendant. As regards 
the adverse finding of the. trial Court. about the validity of the notice under 
s: 884, Mr. Dhabe contended that the aet of the Chief Executive Officer being 
‘without jurisdiction the said section had no application. Mr. Dhabe contested 
the adverse finding of the trial Court as regards the quantum of damages. — 
'. Mr. Hazarnavis, learned counsel for the defendant, on the other hand con- 
tends that action taken by the Chief Executive Officer relating to the dis- 
mantling the Tandur was a lawful‘one; s. 57(/)(b) and (e) of the Corporation 
Aet enjoins a duty on the Corporation of abating public nuisance and abating 
dangerous or offensive trades or. practices, by any means or measures ,which 
it may lawfully use-or take. In the circumstances of .the case, the defendant 
ould not have taken any other. measure than dismantling the Tandur to abate 
the nuisance and imminent danger to life, health and property;.at, any rate, 
according to Mr. Hazarnavis, the Chief Executive Officer acted bona fide under 
‘the belief that-he was authorised by the provisions of the Act to dismantle -the 
Tandur.’ The action is, therefore, protected under s. 386 of the Act and the 
suit of the plaintiff is; therefore,- liable to be dismissed. In the further alter- 
mative, it is contended that the said notice of July 25, 1953, given by the plain- 
tiff was not a valid notice under s. 384 and,. therefore, on this count also the 
plaintiff’s suit is liable to be dismissed. Mr. Hazarnavis also contested: the 
finding of the trial Court on the question of quantum of damages. ` . ` 
~ In order to appreciate rival contentions raised by the parties it would be con- 
venient at this stage.to refer to the relevant provisions of the Act. ee 
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‘Material part thereof reads: 
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g 5T. (1) The Corporation shall make adequate provision, by any means or „measures 
Pa . may lawfully use or take, for each of the following matters, ‘namely:—'. ~ 
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Setin 227 ‘provides that’ no’ “perso shall (a) newly- egtablish, or (b)” remove 
trom one’ place - to’ another, or (ey. ‘reopei’ or, renew. after discontinuancé for a 
period of not less than thiree years, “or (dy enlarge or extend the area or dimen: 
sions of any. ‘factory; workshop. or bakery’ in’ ‘any area, other than an area set 
apart for’ the accommodation of industries by. any Act, for the time being im 
foree or by any local authority; except with the permission of the Chief Exe- 
eutive Officer and in accordance with thet terms. ‘and ‘conditions stated in such 
permission. The proviso is not material. ' 
Section 229. provides: , 
' “Execpt in, accordance with the provon, of this Act, no person shall— 
(a) store’-or keep. in any, premises any articles mentioned in any byelaws made 
under the Act as i or - offensive, or as snes or tel to be a nuisance to the 


eae 


afflicted at the time of its death. with infectious, or. contagious disease; or 

(c) carry on' or allow to be carried on in any premises any trade, manufacture, in- 
dustry. or operation mentioned in any rules under this Act, as dangerous to life, health 
or property, or as likely to create a nuisance, either from its nature or by reason of the 
manner in which or the conditions. under, which the same may be carried on.’ 
Material part of s. 230 (1)(f) reads as, follows: i 

.“No person shall use .or permit to'be used any premises for any of the following 
purposes. without or otherwise than in conformity with the terms of a licence granted 
by the Chief Executive Officer in this behalf, namely:— ` 

(f) carrying on...any trade or operation. which in the opinion of the Chief Exe- 
cutive Officer,’ is dangerous to life, health,.or property, or likely to create a nuisance 
either from its’ nature or by reason of- the -manner in which, or the conditions under 
which, it is carried on.”: ; 
First Explanation provides that a nee shall A deemed to know that a trade 
or ‘operation ‘is; in: the opinion of the: Chief Executive Officer, dangerous or 
likely to create:a nuisance within the meaning of this clause after a written 
notice to that effect signed by the Chief Executive Officer has been served on 
him or affixed to the premises to which it relates. The second Explanation is not 
material. Sub-section (2) provides that it shall be in the discretion of the 
Chief Executive Officer togrant a licence for any: ‘of the purposes referred to 
in sub-s. (J)? subject to such restrictions’.or corditions as he may think fit 
to specify: or to refuse ‘to grant such licence. - ’ Sub-sections (3) and (4) are not 
material. hat 

Section 423: noria that whenever the terms ‘or any one of the terms of 
a notice are not complied with, the Chief Executive’ Officer may, after six hours’ 
notice, by his officers, cause the- term ' ‘or terms to be complied with. 
Section 421 (1) provides: 


“Whoever— 

(a) contravenes any of the provisions ‘of ‘this Act or ‘of. the rules made thereunder 
mentioned, in the first column’ of the’ following table, or 

' (b) fails’ to comply with any direction lawfully given to him or any requisition law- 
fully made upon him under any of the said’ provisions or rules, shall be punishable with 
fine which may extend to the amount mentioned in the third column of the said table. 

‘ (2) Whoever after having been convicted of’ any offence under clause (a) or (b) of 
sub-section (1), continues to commit such ‘offence ‘shail be punished for each day after 
the’ first during which he ‘continues so to ‘offend, with fine which may extend to the 
‘amount mentioned ‘in the fourth column of ‘the said table.” 

The Explanation is’ not material. : 

Contravention ‘of S. 227 ` is made punishable with a maximum fine of Rs. 1, 000 
‘and if the ` person ‘after having’ been convicted ‘continues to commit: such offence, 
the penalty’ provided | is a fine of Rs 100° per day. Contravention of's. 230 is 
not’ made punishable under ' s. 421. Section 427 provides, whoever disobeys 
any lawful direction ‘or’ prohibition given by an authority of the Corporation 
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by a public notice or any written notice lawfully issued by it under the pro- 
visions of this Act, or fails to comply with the conditions subject to which 
any permission was given to him by an authority of the Corporation under the 
said provisons, shall, if the disobedience or omission is not an offence punishable 
under any other section, be punishable with fine which may extend to fifty 
rupees, and in case of continuing breach, with a further fine which may extend 
to fifty rupees for every day after the first during which the breach continues. 


It is not in dispute that the Corporation has not framed any byelaws relating ` 


to abating of nuisances or abating of dangerous or offensive trades or practices. 

It is the contention of Mr. Dhabe that in none of these provisions there is 
any express provision empowering the Corporation or the Chief Executive 
Officer to give notice to dismantle a construction which in the opinion of the 
Chief Executive Officer is imminently dangerous to life, health and property 
or is actually causing pernicious nuisance from its very nature in the locality. 
The statute in express terms only empowers the Corporation to prosecute a 
person if there is a breach or contravention of any of the provisions of the Act, 
rules or notice. As already stated, the contention raised by Mr. Hazarnavis 
on the other hand is that s. 57 of the Corporation Act enjoins a duty on the 
Corporation for abating all public nuisances or abating dangerous or offensive 
trades or practices by any means or measures which it may lawfully use or take. 
The powers thus given by the Legislature are very wide and include the power 
to dismantle a part of a construction the working of which is either imminently 
dangerous to life, health or property or is actually causing pernicious nuisance 
from its very nature in the locality. The question turns on the construction 
of the clause ‘‘by any means or measures which it may lawfully use or take’’ 
occurring in sub-s. (J) of s. 57. To perform the duties enumerated in sub-s. 
(1) of s. 57, no doubt the Corporation has been empowered to use any means 
or measures and according to the ordinary meaning of these words that would 
include the power to issue a notice to the person concerned to dismantle certain 
construction if it is found necessary to do so in order to discharge effectively 
the duties enjoined on the Corporation. Now; when power to give such a notice 
ean be inferred on the language used in s. 57(J), s. 428 in terms confers a 
power to get that thing done in the event the notice is not complied with. The 
power conferred, however, is subjected to two limitations or safeguards: (i) the 
means or measures used or taken must be such as the Corporation can lawfully 
use or take. The word ‘lawfully’ has not been defined. The ordinary 
meaning of the word ‘‘lawful’’ as occurring in the Shorter Oxford Dictionary 
is ‘according or not contrary to law, permitted by law, permissible, justifiable’. 
Having regard to the various clauses of sub-s. (Z) and the context in which it 
is used, in our opinion, the word ‘‘lawfully’’ in sub-s. (Z) is used in the sense 
‘‘justifiably’’. In other words, when the action taken by the Corporation is 
challenged it must justify it. (ii) The second limitation is that the means or mea- 
sures must be used or taken for the purpose of carrying out the duties imposed 
on it by the Act ie. not for any other ulterior purpose. 

It is next to be seen whether the wide general powers which are conferred 
by s. 57(/) are in any manner controlled by other provisions of the Act. The 
contention of Mr. Dhabe is that in view of the provisions of s. 415 the clause 
“‘by any means or measures which it may lawfully use or take” will have to 
be understood and read as ‘‘by framing byelaws which it can lawfully frame”. 
Tt is difficult to coneede to the proposition so widely stated. It is true that 
when in a statute a general intention is expressed and also a particular inten- 
tion, which is incompatible with the general one, is expressed, the particular 
one is considered an exception to thé general one. In s. 57(7)(b) and (e) the 
Legislature has expressed a general intention that the Corporation shall make 
adequate provisions to abate all public nuisances as well as to abate dangerous 
or offensive trades or practices. Had we found any particular intention relat- 
ing to the same subject-matter in any of the sub-sections or their clauses of 
s. 415 of the Act we might have held that the Chief Executive Officer was not 
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justified in asking the plaintiff to dismantle the Tandur iù absence of authority 
to that effect in the byelaws, but we do'not find any such particular intention 
expressed in any of the 59 sub-sections or their clauses of s. 415, including el. 
(c) of sub-s. (29) or sub-s. (33) on which reliance was placed by Mr. Dhabe. 
Sub-clause (c) of el. (33) which was most emphasized by Mr. Dhabe does not 
speak of abating nuisances but only of its prevention. Sub-section (34) of 
s. 5 defines ‘‘nuisance’’ in the following terms :— 

“ nuisance’ includes any act, omission, place or thing which causes or is likely to 
cause injury, danger, annoyance or offence to the sense of sight, smell or hearing, or 
which is or may be dangerous to life or injurious to health or property;” 


In the very nature of the things it is not possible to foresee every sort of con- 
tingency or every sort of situation which would amount at a particular time 
in a particular circumstance or in a particular surrounding to be a nuisance 
or dangerous to the public health, life or property. It appears that on‘account 
of this difficulty the Legislature has not expressed a particular intention that 
the Corporation should make byelaws relating to abating public nuisances or 
dangerous or offensive trades or practices. It is, therefore, not possible for us 
to hold that cls. (29)(c) and (33) of s. 415 control the wide powers conferred 
by s. 57 of the Act on the Corporation in the matter of abating nuisance etc. 

Mr. Dhabe also referred us to various other provisions in the enactments, 
viz. ss. 175, 178, 179, 180, 182, 258, and 286 and 289 read with s. 423 of the Corpo- 
ration Act, which empowers the Corporation to dismantle certain constructions 
under certain conditions and on the basis of these sections Mr. Dhabe argued 
that when the Legislature intended to confer powers on the Corporation or its 
authorities to dismantle constructions or works it has in express terms said 
so. It not having said so in the case of abating a nuisance such power cannot 
be read in the expression ‘any means or measures’ oceurring in sub-s. (J) of s. 
57 of the Corporation Act. Sections 175, 178, 179, 286, 289 no doubt expressly 
empower the Chief Executive Officer to serve a notice on the owner calling 
upon him to remove any insanitary drain, latrine etc. near any source 
of water supply, to remove unauthorised constructions and to remove 
buildings in dangerous state and s. 258 empowers the Medical Officer 
of Health to give notice to destroy a hut or shed to prevent the spread of any 
dangerous disease; but it is not possible for us to infer from these express 
provisons that the power conferred to use or take ‘‘any means or measure’’ 
does not include power to give notice to dismantle a structure in the matter of 
abating a nuisance or abating dangerous trades or practices. It appears that 
the Legislature after conferring a general power on the Corporation has also 
specifically expressed its intention in the matter of dealing with situations of 
common and frequent occurrence. In our opinion, therefore, under s. 57 of 
the Corporation Act, the Corporation has authority to dismantle a construc- 
tion or a part thereof for the purpose of abating public nuisance or for the 
purpose of abating dangerous or offensive trades or practices, provided other 
conditions, already referred to, in that section are fulfilled. We have already 
referred to s. 59 and in the absence of any limitations the entire executive power 
conferred on the Corporation can be exercised by the Chief Executive Officer 
for the purpose of carrying out the provisions of the Act. It is not in dispute 
that in the matter of abating nuisances there are no limitations on the power 
of the Chief Executive Officer. It would, therefore, be within the competence 
of the Chief Executive Officer to serve a notice on the plaintiff to demolish the 
Tandur provided it is possible for the Corporation to establish that other con- 
ditions mentioned in s. 57 are fulfilled. Two conditions as already stated are 
that it is to be shown by the Corporation that dismantling was for the purpose 
of abating public nuisance or abating dangerous or offensive trades or practices 
er a other condition is that dismantling was justified in the circumstances 
of the case. 
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CRIMINAL REFERENCE. | 


Before Mr. Justice Patel 


STATE v. NATHUMAL DAMUMATL.* 


Drugs Act (XXIII of 1940), Sec. 18—Criminal Procedure Code (Act V of 1898), Secs. 179, 
180-——-Accused purchasing drugs, not of standard prescribed under Act, from company 
manufacturing drugs at Calcutta—Accused bringing drugs for sale at Nasik—Accused 
and manufacturing company and its directors tried by Court at Nasik—Whether Court 
has jurisdiction to try company and its directors—“Distribute”, meaning of word in 
s. 18(a). 


Accused No. 1, who was trading in the Nasik district, purchased some drugs from 
accused No. 2, a company which was manufacturing the drugs at Calcutta. Accused 
Nos. 4 to 6 were the directors of the company. Accused No. 1 transferred by rail 
some of these drugs to Nasik. As the drugs on inspection at Nasik were found to be 
not according to the standard prescribed in the Drugs Act, 1940, the accused were 
prosecuted under s. 18 of the Act. Accused Nos. 2 to 6 contended that so far as they 
were concerned the offence was complete at Calcutta and, therefore, they could not 
be tried at Nasik for the offence charged against them. On the question whether 
accused Nos. 2 to 6 could be regarded as having committed any offence within the 
jurisdiction of the Court at Nasik within the meaning of s. 18(a) of the Act:—~ 

Held, that though the sale of the drugs was complete at Calcutta, as the drugs were 
intended for Nasik, the process of distribution commenced at Calcutta and ended 
at Nasik where the goods came to repose for the purposes of sale, and 

that, therefore, s. 179 of the Criminal Procedure Code, 1898, applied to the case and 
the Court at Nasik had jurisdiction to try accused Nos. 2 to 6 for the offence charged 
against them. 

In re Jivandas Savchand’ and Uttam Chand v. Emperor,’ referred to. 

Held, further that as accused Nos 2 to 6 had sold the drugs to accused No. 1 at 
Calcutta which enabled the latter to commit the offence under s. 18 at Nasik, they 
had abetted the offence committed by accused No. 1 and, therefore, s. 180 of the 
Criminal Procedure Code applied and the offence could be tried by the Court at Nasik. 


The facts appear in the judgment. 


: M. A. Rane, Assistant Government Pleader, for the State. 
M. V. Paranjape, for accused Nos. 4 to 6. 


PATEL J. This is a Reference, which it is not possible for me to accept on the 
grounds made out in the judgment of reference. A few facts may shortly be 
stated for the purposes of the judgment. I will employ the nomenclature used 
for the parties in the trial Court. 


The petitioners in the Sessions Court were three of the accused along with 
one Nathumal Damumal trading in Deolali Camp in Nasik District. Nathumal 
Damumal was aceused No. 1. Accused No. 2 Messrs India Drugs Laboratory 
Private Ltd. is a drug manufacturing company in Calcutta. Accused Nos. 4 
to 6 are directors of accused No. 2. Accused No. 1 purehased 15000 lbs. of 
tincture laricis BP 1961 manufactured by accused No. 2 on Mareh 16, 1956. 
Accused No. 1 transported this tincture to Indore and thereafter sent 5000 Ibs. 
to Nasik by rail and 10000 Ibs. by truck to Malegaon. The Drugs Department 
got information about these drugs having been consigned by accused No. 1, as a 
result of which, at both the places, i.e. at Nasik and at Malegaon, the officers 
intercepted the goods. Samples were taken by the Drug Inspector at Nasik 
when the goods were lying in the railway yard and sent for chemical analysis 
to the Analyser. The Analyser certified that the samples were not according 


-~ 


*Decided, October 6, 1960. Crimmal Re- Application No. 50 of 1959. 
ference No. 75 of 1960, made by D. G Gatne, 1 (1930) 32 Bom. L.R. 1195, F.B. 
Sessions Judge, Nasik, m Criminal Revision 2 (1911) I.L.R. 39 Cal. 344. 
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to ie standard specified im the Act. As a result of this certificate all the 
accused were -prosecuted under s. 18(a) (4), (i) and, (iii) of the Drugs Act, 
1940. . Accused ;No. 2 had given a warranty to accused No. 1 and, therefore, 
an offence under s. 28 was.also alleged against accused Nos. 2 to 6. Preliminary 
inquiry -was held. by the: learned Magistrate and.it was contended on behalf 
of accused Nos. 2 to 6 that so far as they were concerned the offence was 
complete at Calcutta and,’ therefore, they could not be tried at Nasik for 
the offences charged against them. It appeared to the learned Magistrate that 
an offence under s. 109 of.the Indian Penal Code was made out from the evi- 
dence on record. He, therefore, held that if an offence of abetment is made 
out, then clearly the Nasik Court would have jurisdiction to try these offences 
even if the facts stated in the complaint made- out a clear offence only at Cal- 
cutta regarding the sale and the manufacture of these goods. Against this 
judgment accused Nos. 4,.5 and 6 went in revision to the Sessions Court chal- 
lenging the order of the learned trial Magistrate. The learned Sessions Judge 
took the view that in view.of the fact that the sale in favour of accused No. 1 
was completed by accused, No. 2 and the, others in Calcutta and they had noth- 
ing to do with transport of the goods from Calcutta to Nasik or Malegaon, they 
could not be said to have committed any offence within the jurisdiction of the 
Nasik Court. He also was of the view that in the original complaint s. 109 
was not mentioned at all. Therefore, he thought that a charge under s. 109 
could not be framed against the accused. Under these circumstances, he made 
the reference for quashing the proceedings against accused Nos. 2 to 6. 

The question is, whether the accused can be regarded as having committed 
any offence within the jurisdiction of the Court within the meaning of s. 18(a) 
of the Drugs Act, 1940. Section 18, so far as is relevant, for the purpose of 
this SAR and the charge, is to this effect: 

.no person shall himself or by any other person on his behalf— 

o (1) manufacture for sale, (2) sell, (3) stock, (4) exhibit for sale, or (5) distribute— 

‘G) any drug which is not of standard, quality; 

(ti) ‘any misbranded drug; 

(iii) any patent or proprietary medicine, unless iire is displayed in the prescribed 
manner on the label or container thereof, the: true formula or list of ingredients con- 
tained in it in a manner readily intelligible to the members of the medical profession;...” 
it is undoubtedly true that the offence of manufacture is completed at Calcutta 
as- soon as the accused manufactured the‘ goods at Calcutta for the purposes 
of-sale. They' cannot clearly, therefore, be ‘charged’ in Nasik for manufacture 
for sale. Similarly, ‘it is also clear that they having sald the goods to accused No. 1 
at Caleutta, they cannot be charged at Nasik for this offence either. ‘‘Stock- 
ing or exhibiting” for sale’ would also not be triable at Nasik since they are 
not stocking or exhibiting for sale either by themselves or by anyone else on 
` their behalf at Nasik. The question is, whether they'can be regarded as having 
distributed the goods at Nasik for the purpose of sale. If they themselves 
had consigned the goods from Calcutta to Indore or from Indore to Nasik, 
then there could have been no question of any argument regarding distribution. 
But in this case the goods ‘were’ sold to accused No. 1 at Caleutta and the 
transaction ' was: ‘complete there. It, however, appears to me that the 
word ‘“‘distribute’’ is wide’ enough to include the repose of the goods at Nasik, 
even after a completed sale at Caleutta. The bill given to accused No. 1 and 
which 'is on record clearly shows that ‘accused Nos.: 2 to 6 were selling these 
goods to Shahenshaha ‘Medical Stores, Nasik Road, Nasik. They knew, there- 
fore, clearly’ enough that the goods were bound for Nasik. It may be that ac- 
cused No. 1 thought it inconvenient to take the goods by the direct road and 
had to adopt the circuitous road to avoid the Prohibition Act. But it was 
` clearly known to: these accused that the goods ‘were--bound to travel to Nasik 
for the ‘purposes of'the Medical Stores at''Nasik. Webster’s Dictionary gives 
several meanings of the: word ‘‘distribute” as follows: (1) to-divide among 
several or many; to deal.out; apportion; allot; (2) to spread out so as to cover 
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a surface or a space; (3) to divide or separate, as into classes, orders, kinds, 
or species; to classify; assort, as specimens, ‘letters, etc. The same meaning 
is found in the Oxford Concise Dictionary. Murry’ s Standard Dictionary 
gives a somewhat better definition. The second meaning attached to the word 
is ‘‘to spread or disperse abroad, through a whole space or over a whole surface, 
properly, so that each part of the space or surface receives a portion; less de- 
finitely, to spread generally, scatter’’. It is clear that the ordinary and gene- 
ral meaning of the word č distribute” is sufficient to convey spreading of the 
goods anywhere by whatever means that may be employed. Even though the 
sale was complete at Caleutta, there can be no doubt that they were intended 
for Nasik. The process of distribution commenced at Calcutta and ended at 
Nasik where the goods came to repose for the purposes of sale. 

It is contended that the first or the third meaning assigned in Webster’s. 
Dictionary as stated above, is the proper meaning to be given. A word 
is bound to have several meanings, but the meaning to be assigned to it must 
depend upon the context in which the word is found. The Act is enacted to 
control the-rampant evil of misnamed drugs or sub-standard drugs from being 
sold. Such drugs may in some cases prove seriously injurious to the pur- 
chaser, It was for the protection of the publie that the stringent provisions 
have been made. While construing a statute a reasonable meaning has to be 
assigned to words used, having due regard to the context in which they are 
used and the object of the Act. The Legislature was used, the words ‘‘sell, stock, 
exhibit for sale or distribute’’. Hach word must be given a distinct meaning, 
and if a legitimate meaning is to be given to each one of the words, there can 
be no doubt that the word ‘‘distribute’’ must have the meaning, which I have 
indicated above. To give it any other meaning would be to frustrate the pur- 
pose of the Act and enable manufacturers to manufacture drugs irresponsibly 
` and spread them throughout the length and breadth of the country and escape 
the consequences for such manufacture. 

Mr. Paranjape has relied on the case of Uttam Chand v. Emperor’, where 
the question of interpretation of the Excise Act was involved. One Lakhi Ram 
was found with certain quantity of opium at a place different from the place 
of business of his master. Both Lakhi Ram and his master were prosecuted 
and it was held by the Court that the expression ‘‘on behalf of’’ connoted 
some benefit to the person on whose behalf another person might act. This case 
has no application to the present case, because I am not considering the phrase 
“by any other person on his behalf’’ in the earlier part of s. 18. I am con- 
cerned with the word ‘‘distribute’’ alone. If once this conelusion is reached, 
then there is no doubt that s. 179 will apply, since one of the ingredients of 
the offence of distribution is the actual reaching of the goods at the place for 
which they were intended. They have reached Nasik, and if that is so, as 
held in In re Jwandas Savchand2, s. 179 must apply. 

There is another aspect from which this matter may be viewed. The learned 
Magistrate held a preliminary inquiry and then this question of jurisdiction 
came up. If these accused sold the goods to aceused No. 1 at Caleutta, which 
enabled accused No. 1 to commit the offence under s. 18 at Nasik, then clearly 
they have abetted the offence committed by aceused No. 1. In that ease s. 180 
of the Criminal Procedure Code becomes applicable and the offenee can be 
tried at Nasik. 

It is argued, however, by Mr. Paranjape that in the complaint, there is no 
allegation that these accused abetted accused No. 1 in the commission of any 
offence and, therefore, the accused could not be charged under s. 109 for abet- 
ment. There is a clear answer to this contention in the provisions of the Cri- 
minal Procedure Code, which enable the Court to frame proper charges for 
offences disclosed in the allegations and in proper cases even alter it ‘at anv 
stage of the trial in accordance with the evidence, provided no prejudice is 
caused to the accused. In this case there ean be no question of prejudice, be- 
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cause we are still at the stage of charge. The learned trial Magistrate has 
clearly indicated s. 109 as being applicable to the case. Since the offence is 
clearly made out on the allegations, charge for this offence. must be framed. 
The result is that the Reference made by the learned Sessions Judge must 
be rejected. In view of what I have stated above, I direct the learned Magis- 
trate, if he has not already done so, to frame an additional charge under s. 109 
of the Indian Penal Code and proceed with the trial. 
Reference rejected. 


APPELLATE CIVIL. 


Before Mr. Justice Patel. 


THE UNION OF INDIA v. M/S. EVEREST ADVERTISING (PVT.) LTD.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 4 
—Land taken on lease from local authority and building built thereon by lessee— 
Clause in lease enabling lessee to remove building before expiration of term granted 
—Rights under lease assigned to Union Government—Suit for eviction of tenant in 
building filed by Union Government in Bombay City Civil Court—Whether such Court 
has jurisdiction to entertain suit—Applicability of Act to premises in suit. 


An open piece of land was taken on lease by the lessee from a local authority and 
he erected a building thereon. By the terms of the lease he became the lessee of 
‘the land and the building but one of the clauses in the lease inter alia provided that 
the lessee could within six months before the expiration of the term granted, remove 
such building as may have been erected by him upon the demised premises after 
giving a year’s notice of his intention to do so. There were successive assignments 
of the land and the building and ultimately the rights under the lease were assigned 
to the Union of India in 1954. Prior to the assignment in favour of the Union Govern- 
ment, the defendant was a monthly tenant of a flat in the building and the Union 
Government after terminating the tenancy of the defendant by notice filed a suit for 
‘eviction in the City Civil Court, Bombay. The defendant contended that the Bombay 
Rents, Hotel and Lodging Rates Control Act, 1947, applied to the premises and that, 
therefore, the City. Civil Court had no jurisdiction to entertain the suit. The conten- 
tions were (1) that as the Union Government was a lessee and the premises were 
let to the Government, the defendant was entitled to protection under the third part 
of s. 4(1) of the Act and (2) that even if the first part of s. 4(1) applied, the excep- 
tion contained in s. 4(4) of the Act was available to him, inasmuch as the ‘Govern- 
ment had stepped into the shoes of the first lessee who had built the building and 
s. 4(4) was intended to include such buildings within the ambit of the Act:— 

Held, that though the Union Government was a lessee of the land, it was, under one 

'_ of the terms of the lease, owner of the superstructure and, therefore, the first part 
of s. 4(1) applied as the premises concerned in the suit were only a part of the 
superstructure, 

that, as in the present case, ahei the dispute was raised, the building was erected 
on land held by the Government from the local authority, s. 4(4)(a) of the Act did 
not take the case out of the provisions of the first part of s 4(1), and 

that, therefore, the Act did not apply to the premises and the City Civil Court had 
jurisdiction to entertain the suit. 

The third part of s. 4(1) of the Act applies to cases where the uain arises 
between Government as tenant and anyone else as landlord. 

Ram Bhagwandas v. Bombay Corporation’ and Bhatia Co-operative Society v. 
Patel, referred to. ` 


Teer facts appear in the Judgment. 
*Decided, October 17, 1960. First Appeal in Suit No. 973 of 1958. 


No. 129 of 1960, against the decision of G. A. 1 [1956] A.I.R. Bom. 364. 
Thakkar, Judge, City Civil Court, Bombay, 2 (1952) 55 Bom. L.R. 199, S.C. 
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Y. H. Gumaste, ‘Assistant Government Pleader, for the ‘appellant. 
R.'B. Andhyarujyina and Miss G. R. Andhyarujina, with V. H. Kamat, for 
the respondents. t E ma t 


PATEL J. -This is an appeal by the plaintiff against an order directing that 
the plaint be returned for presentation to the proper Court and raises “a 
question of interpretation of s. 4 of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. The short facts are that one Ratanjee Jam- 
shetjee Tata took on lease on March 16, 1909, from the City of Bombay 


Improvement Trust an open'piece of land. Before this date there was an agree- - 


ment between the parties for the said purpose on April 4, 1905. In pursuance 
to the agreement, the lessee erected a building on the land known as Rafia 
Manzil. By the terms of the lease it is said he became the lessee of the entire 
land and the building, though he himself had built the building. There have 
been successive assignments of the building and the land and before 
the ‘plaintiff became the assignee, one Jahangir Jamshedji Mahudawala 
became an assignee of all the rights. All the rights of Mahndawala 
/ were assigned to the present. plaintiff, the Union of India, on August 
20, 1954. :Since prior to the date of this assignment the defendant-respondent, 
a private limited company, was a tenant of Flat No. 7 on the third floor of 
the building at a monthly rental of Rs. 453.45:'nP. The plaintiff terminated 
the tenancy of the defendant by.a notice dated January 23, 1958, and followed 
it up with the suit on March 20, 1958, in the City Civil Court for eviction. The 
learned Judge held that the Act was applicable to these premises and, therefore, 
the City Civil. Court had no jurisdiction, since it was a dispute between a land- 
lord and a.tenant, and it was the Small Cause Court alone, which had juris- 
diction. He, therefore, directed the plaint to be returned for presentation to 
the proper, Court: The present appeal is directed against this order. 

The: lease between the parties,is a very stringent one. Though the tenant 
himself had built the building, it proceeded to provide that the Board (Trustees 
for the Improvement of the City of Bombay) devised to the lessee all the piece 
of land together with the buildings.and premises then erected and built thereon 
together with all rights, easements and appurtenances belonging to the premises 
subject to. certain conditions. The tenant was to hold and enjoy the premises 
for 999 years on payment of certain yearly rent calculated on certain basis. 
The tenant covenanted with the Board, for the payment of rents reserved as 
agreed between the parties and by cl. 2 not to, erect or permit to be erected on 
any part of the land any additional structure except such as was.in strict 
accordance with the provisions of the agreement and was aceording to the spe- 
cifications approved by the Board and by cl. 5 not.to use the open land demised 
for any, purpose other than as garden or open space nor to.erect any structure 


_ whatever over the same. By cl. 6 he agreed to screen certain portions of, the - 
-house as approved by the Board. By cl. 7. he agreed not to make any additions: 


or alterations to the building without the previous consent in writing of. the 
Board or the Engineer. , It also further provided that the specifications regard- 
ing alterations, ete., shall be strictly adhered to except as sanctioned by the 
Board or the Engineer. It also provided for certain quality of the material 
for. the erection of such constructions, In the event any material was found 
to be unfit or unsound, the lessee undertook to remove the same and replace 
it with proper material. By el: 8 the lessee agreed to lay certain drains, ete. 
By cl. 9 he agreed to cut down, alter or remove any projection over any part 
of the. premises erected in contravention of. any of the provisions. ©“ He under- 
took not to make any excavation on any part of the land. By cl. 12 he agreed 
at his own expense, whether requested by the Board or not, to keep the pro- 
perty in substantial repair and undertook to support, pave,.cleanse and keep 


in good and substantial repair including, all usual and necessary internal ‘and. 
external painting and white-washing. Clause‘13 provided for the inspection, of- 


the premises by the Board or‘an Engineer or any other officer authorised by 


i 


a 
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the Board. By el. 15 he undertook not'to cut: or maim any of the principal 
walls of the buildings. By cl. 16 he undertook not to use or permit the said 
premises or any part thereof to be used for any business, trade or occupation 
or for any purpose whatsoever other than a dwelling house. By el. 17 he 
undertook not to create any nuisance or disturbance. Clause 18 provided for 
insurance of the building’ against damage by fire in the joint names of the 
Board and himself. Clause 19 provided for delivery of possession to the Board 
of the premises and the erections which shall have been built during the term 
with all the drains, ete. There is one term, which I will refer to a little later. 
It is to these rights and liabilities that the plaintiff has succeeded by assignment. 
- Section 4 of the present Act so far as is relevant may be conveniently divided 
into three parts: (1) this Act shall not apply to premises belonging to Govern- 
ment or a local authority, or (ii) apply as against Government to any tenancy 
or other like relationship created by a grant from the Government in respect 
of premises taken on lease or requisitioned by Government; (ili) but it shall 
apply im respect of premises let to the Government or a local authority. Sec- 
tion 4(4) (a) provides: 

“The expression ‘premises belonging to the Government or a local authority’ in sub- 
section (1) shall, notwithstanding anything contained in-the said sub-section or in any 
judgment, decree or order of a court, not include a building erected on any land held 
by any person from the Government or a local authority under an agreement, lease or 
other grant, although having regard to the provisions of such agreement, lease or grant 
the building so erected may belong or continue to belong to the Government or the 
local authority, as the case may be; and i 

(b) notwithstanding anything contained in section 15 such person shall be entitled 
to create a tenancy in respect of such building or a part thereof whether before or after 
the commencement of the Bombay Rents, Hotel and Lodging House Rates Control 
(Amendment) Ordinance, 1959.” i 

The question of construction of s. 4 came before the Supreme Court in the 
case of Bhatia Co-operative Society v. Patel.’ In that casé also the terms of the 
lease were similar to those that I have stated above except one term. The 
Supreme Court held that in view of the operative portion of the lease, leasing 
the building itself'to the tenant, though built by the tenant, and other strin- 
gent terms, the local authority must be regarded as the owner of the building, 
both in form and substance. It also compared the first part and the second 
part of s. 4 and observed that, : 

“The conclusion is, therefore, irresistible that the Legislature did not by the first 

part intend to exempt the relationship of landlord and tenant but intended to confer on 
the premises belonging to Government an immunity from the operation of the Act”, 
During the course of the judgment it also observed (p. 207) : 
' “| The Legislature may well have thought that an immunity given to premises be- 
longing to the Government or a local authority will facilitate the speedy development of 
its lands by inducing lessees to take up building leases on terms advantageous to the 
Government or a local authority... This protection requires that the immunity should ` 
be held to attach to the premises itself and the benefit of it should be available not only 
to the Government or a local authority but also to the lessee deriving title from it ..” 
Immediately, however, this judgment was pronounced, the Government inter- 
vened and came out with an Ordinance which modified in a great measure the 
effect of the judgment. Thereafter when the Legislature was in session, it 
replaced the Ordinance by means of an Act and amended s. 4 by adding sub- 
s. (4), which exempted properties situated as in Bhatia Co-operative Hons- 
ing Society’s case. ea i i 

In view of the intervention of the Legislature by enacting sub-s. (4), it is 
clear that the intention as expressed in s. 4 originally and found upon by the 
Supreme Court was not the real intention of the -Legislature. It appears that 
the Legislature really intended that the provisions of the Rent Act should not 

1 (1952) 55 Bom. L.R. 199, S.C. 
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apply to those premises where either the Government or the local authority 
was the landlord in reference to the particular premises which form the subject- 
matter of suit. It is no doubt true that the section is not happily worded and 
the patch work by amendment has not made the task of the Court easier in 
construing the section. 

It is argued by Mr. Andhyarujina that the third part is an exception to the 
first part, and that the exemption in the third part being in reference to pre- 
mises, even if the first part applies, since in this case the Union Government is 
a lessee and the premises are let to the Government, he is entitled to protection. 
Secondly, it is contended that even if the first part applies, the exception con- 
tained in sub-s. (4) is clearly available to him and, therefore, the Act will 
apply to the present premises. ` 

There is one term in this document which is very material. Since neither 
in the judgment of the High Court nor in that of the Supreme Court has the 
term been referred to, I must assume that that term was absent in the lease in 
the case of Bhatia Co-operative Soctety v. Patel. It is cl. 20 in the present 
ease and follows the clause wherein it is said that the lessee shall deliver to the 
Board the premises and all erections which shall have been built on the premises 
during the said term with all appurtenances, ete., in good substantial repair and 
condition. Then next comes el. 20 which provides that the tenant shall not 
assign the demised premises or any part thereof without the consent 
in writing of the Board first obtained for the purpose. But it also 
provides that the lessee may, within six months before the expiration of the 
term granted, remove such buildings as may have been erected by him upon 
the demised premises, provided that he shall have given to the Board twelve 
calendar months’ notice of his intention so to do and shall have, during the said 
term, paid the rent reserved under the document and shall have performed the 
covenants and conditions of the lease and, thereafter, deliver possession of the 
demised ground levelled and ready for building or for any other purpose to 
the satisfaction of the Board or the: Engineer. It then goes further to 
provide a clause for re-entry in the premises for non-payment of rent. This 
term clearly shows that it is a misnomer in this case to say that the Board be- 
came the owner of the structure built by the tenant. It is indeed true that the 
covenants are very stringent. But then the essential purpose of those coven- 
ants appears to be to protect the interests of the lessors by ensuring the proper 
payment of rent at the proper time and keeping the property in proper condi- 
tion. Several of the terms are found because the lease was granted by the 
Improvement Trust which had certain duties to fulfil in the improvement of 
the city. Quite a good number of terms and conditions are consistent with the 
purpose to be achieved by erection of the buildings. Some such terms are found 
in land granted on occupancy tenure under the Land Revenue Code by the 
Government. Whenever permission is granted it is subject to building regula- 
tions and often terms of the grant are quite strict though the right is heritable. 
In this case, therefore, in view of cl. 20, it is clear that though the Union 

* Government is a lessee of the land, it is owner of the superstructure, and if that 
is so, the first part of s. 4(7) must apply, since the premises concerned in the 
suit are only a part of the superstructure. As to this superstructure, since I 
hold that.the Government is not a lessee, there can be no question of applying 
the third part of sub-s. (J). . 

It is argued by Mr. Andhyarujina that this conclusion cannot be supported 
in view of term 7, wherein the following words occur: ‘‘The same shall there- 
upon become the property of the Board’’. It is argued that this refers to any 
building or altéfations that are made and it provides that the buildings or 
alterations become the property of the Board. It is not possible to accept the 
contention. Clause 7 of the conditions refers to a covenant by the tenant not 
to make any alterations or additions to the buildings or other erections on the 
land granted, without the previous consent, in writing of the Board. It then 
provides that for the purpose of obtaining the sanction of the Board, elevation, 
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section plans and specifications for any intended alterations or additions to 
the buildings or erections'such plans showing the size and thickness of the 
walls and dimensions of the timber, iron or steel to be used and such specifica- 
tions giving the ‘description of the materials to be used shall be furnished to 
the Board and such specifications shall be strictly -adhered to. It also provides 
that the lessee shall cause tracings of such plans and copies of such specifications 
to be deposited with the Engineer for reference and the same shall thereupon 
become the property of the Board, ete. This clearly refers to the plans and 
specifications and not to the buildings or structures. They would always be 
necessary for the Board to have for reference and it is, therefore, provided in 
clearest language that the plans and specifications would become the property 
of the Board. It is also urged that as held in the Supreme Court judgment, 
the operative portion of the lease grants the lease not only of the land but of 
the superstructure and, therefore, I must hold that the lease is of the entire 
property to the Union. As stated before, in the case before the Supreme Court 
there was no clause similar to cl. 20. A document must be construed as a whole 
and not by reference to one particular term. Reading these terms together 
and the other cireumstances mentioned above, it is clear that the tenant was 
a tenant of the land and continued to be the owner of the building. After 
assignment of all the rights the plaintiff has stepped into his shoes, Clearly, there- 
fore, since qua the structure the plaintiff is not a lessee, the third part of s. 4 
has no application. 

It is argued that the amendment of sub-s. (4) (a) and (b) makes the Act 
applicable to the: ‘premises falling within the first part of s. 4. As held by the 
learned trial Judge, it is clear that the reference to the word ‘‘person’’ in sub- 
$s. (4) (a) is to any person other than the Government or a local authority. That 
conclusion is supported further by the provisions of sub-cl. (b) of sub-s. (4). 
Indeed the learned counsel for the respondent has conceded that that would be 
so. His argument, however, is that since the original building was built by 
the first lessee and the sub-section was intended to include such buildings within 
the ambit of the Rent Act, as the plaintiff steps into his shoes as an assignee 
only, he is entitled to rely on the same. This argument also cannot be accept- 
ed.. This Court has held in the case of Ram Bhagwandas v. Bombay Corpora- 
tion? that 

“the question must always be whether at the relevant date the protection given in 
the Rent Act attaches to the premises in question” 
It is also observed that the words ‘erected on any land held by a person from 
a local authority’ is descriptive of the building and that it does not emphasise 
the ‘point of. time when the building was erected. What is emphasised is- 
that the nature of the building must be such as to satisfy the test that it 
is erected on land held by a person from a local authority and the test must be. 
applied at the time when the protection is sought. In the present case when 
the dispute is raised, the building is erected on land held by the Government 
from local authority. It is clear, therefore, that this sub-section does not take 
the present case out of the provisions of the first part of s. 4, sub-s. (Z). 

It also appears to me that even: otherwise it is not possible to regard the case 
as falling within part 3. I must consider the section as a whole. Part'2 makes 
it clear that where by requisition or lease the Government or the local authority 
has become possessed of premises and let the property to a tenant, the Rent 
Act will not apply. It is indeed true that it refers to any tenancy or other like 
relationship created by a grant from the Government. If the third part were 
to apply to premises which are let to Government, it would be’ ‘clearly in con- 
flict with part 2. In the third part no exception is made in favour of the 
second part. If, therefore, the third part is to be given its full meaning, it 
must necessarily cover cases governed by the second part in which case the 
purpose of the provision will be frustrated. In view. of the observations of the 
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Supreme Court in the above case regarding the purpose of enacting s. 4 and 
reading the third and the second parts together, it appears to me that though 
the word ‘‘premises’’ is used in the third part, it was intended to apply to 
cases where the question arises between Government as tenant and anyone else 
as landlord. In this case, therefore, since the condition is not satisfied, the Act 
will not apply. 

Assuming, however, that I am wrong in the construction of the document 
and also the third part of the section as above, what is the position? The second 
part must in any event be regarded as an exception to the third part. It is to 
the effect that it would not apply to relationships of tenancy created by the 
Government in premises either let to it or requisitioned by it. Here also the 
combined effect would be not to give benefit of the Act to the sub-tenant of 
Government. It is argued that the only relationships to which the part applies 
are those ‘‘created by grant by the Government’’ which must mean according to 
counsel ‘‘created initially by Government by grant” and reliance is placed 
on Regor Estates Ld. v. Wrighti. The question there concerned was the con- 
struction of s. 8(7) of Increase of Rent and Mortgage Interest (Restriction) 
Act, 1920, where the words are similar to those in s. 18 of our Act to the effect . 
that ‘‘in respect of the grant, renewal or continuance of a lease’’. In the con- 
text in which the word ‘‘grant’’ appears it can only mean an initially created 
grant. But the word may not have the same meaning in a statute or even in 
a section. It depends upon context. In law there can be implied grants. A 
tenancy can also be created by implied grant. It is admitted here that under 
the directions of the plaintiff, the defendant paid rent to the plaintiff which 
was accepted as such. In my view, therefore, a relationship of tenancy is 
ereated by Government in respect of premises let to Government. In this view 
also the Act will not apply and the defendant will not be protected. 


The judgment of the learned trial Judge is clearly erroneous in so far as he 
has applied part 3 of s. 4, sub-s.*(7). The other issues in the suit were decided 
by the learned trial Judge, some of them on concession by the defendant, in 
favour of the plaintiff. The only issue he answered against the plaintiff was 
one of jurisdiction. Since I have held that the Court has jurisdiction to dis- 
pose of the matter, the other issues having been found in favour of the plaintiff, 
the plaintiff is clearly entitled to a decree as prayed for. It may be stated that 
these findings are not challenged before me. Accordingly, I set aside the order 
made by the learned trial Judge and make the decree in favour of the plaintiff. 
The defendant do deliver vacant possession of premises to the plaintiff on or 
before April 30, 1961. The defendant do pay to the plaintiff a sum of 
Rs. 2,266.25 nP. with interest at 4 per cent. from the date of suit till realization. 
Decree for future mesne profits from the date of suit till delivery of possession. 
Defendant do pay costs throughout. 

Appeal allowed. 


3 [1951] 1 K.B. 689 at p. 703. 
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[NAGPUR BENCH] . 


Before Mr. Justice Tambe and Mr. Justice Badkas. 


ANANT VISHNU KHARE v. THE STATE OF BOMBAY.* 


Madhya Pradesh Land Revenue Code (II of 1955), Sec. 185—Berar Land Revenue Code, 
1928, Sec. 67—-Occupant of unalienated land adjoining bank of river—Rwer changing 
ats course and laying bare soil of river bed adjoining land—Whether such occupant 
gets any right in soil of rwer bed under Acts—Alluvial land, what is. 


The occupant of unalienated land adjoining the bank of a river does not get any 
right in the soil of the river bed exposed on account of the river changing its course, 
either under s. 67 of the Berar Land Revenue Code, 1928, or s,.185 of the Madhya 
Pradesh Land Revenue Code, 1955. 

Land formed on account of dereliction of its bed by a river cannot be called 
alluvial land formed on its bank. Alluvial land is land formed on or added to the 
ground bordering a watercourse by gradual washing or carrying of earth or other 
substances thereon. 

Secretary of State v. Raja of Vizianagram’, Krishna Bhaoo v. Ganpat Singh” Hara- 
das Achariya v. Secretary of State; Gangaram Ramji' and Sree Eckowrie Singh v 
Heeraloll Seal,’ referred to. 


Tue facts are stated’ in the judgment. 


M. E. Bobde, for the petitioner. 

G. R. Mudholkar, Assistant Special Government Pleader, for opponents 
Nos. 1, 3 and 4. ` 

S. N. Kherdekar, for opponents Nos. 5 and 6. 


TAMBE J. Petitioners Anant Vishnu Khare and Ramchandra Brijlal have 
filed this petition under arts. 226 and 227 of the Constitution of India wherein 
they pray for issuance of a writ of certiorart or such other suitable direction 
or order quashing the orders dated March 5, 1959, made by the Sub-Divisional 
Officer, respondent No. 4 hereto, dated May 6, 1959, made by the Collector, 
Akola, respondent No. 3 hereto, and dated November 18, 1959, made by the 
Bombay Revenue Tribunal, respondent No. 2 hereto, and also the sales of the 
land in question held on December 27, 1958, in favour of respondent Nos. 5 to 
10. Respondent No. 1 is the State of Bombay. The petitioners further pray 
for issuance of a writ of mandamus or such other suitable direction or order 
forbidding obstruction by any of the respondents to the petitioners’ ownership 
and possession over the land in question admeasuring 29 acres 12 gunthas. 

Facts giving.rise to this petition may be briefly stated. Petitioner No. 1 
Mr. A. V. Khare was an occupant of unalienated land bearing fields Nos. 78, 

` 79 and 80 situate in mauza Umri, talug Akot, district Akola. These fields 
were bounded on the east, south and west by river Purna. Beyond this part 
of the bed of the river to the east, south and west are the fields of other oceu- 
pants. About the year 1944-45, river Purna suddenly changed its course and 
started flowing to the north of these fields. In doing so, the river encroached 
on petitioner No. 1’s fields 78, 79 to the extent of 16 acres and 3 gunthas. 
It resulted in laying bare the soil of the former river bed adjoining the eastern, 
southern and western boundaries of these fields. Land thus laid bare ad- 
measured 29 acres and 12 gunthas. 

On August 12, 1955, petitioner No. 1, through his agent Ramehandra Yesh- 
want Phadke, filed an application before the Naib Tahsildar, Akot, under sub- 
ss. (2) and (3) of s. 67 of the Berar Land Revenue Code (hereinafter referred 
to as the Code) wherein he alleged that the soil of the river bed to the east, 


*Decided, October 18, 1960. Special Civil ` 3 (1917) 20-Bom. L.R. 49. 
Apphecation No. 37 of 1960. 4 (1930) 13°"N.LJ. 121. 

i (1921) I.L R. 45 Mad. 207, P.C. § (1868) 12 M.I.A. 136. 
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south and west admeasuring 29 acres, 12 gunthas, belonged to him, he is en- 
titled to get 10 acres and 8 gunthas out of the aforesaid 29 acres and 12 gunthas 
by way of recompensation and he is entitled to get the remaining land settled 
on him as of right, it being adjacent to the aforesaid fields. It appears that 
this application was forwarded to the Deputy Commissioner by the Naib 
Tahsildar and was administratively dealt with by the former, without giving 
any further hearing to petitioner No. 1. On April 3, 1957, the Deputy 
Commissioner, i.e. the Collector, passed an order that the soil of the river bed 
laid bare on account of sudden abandonment of its course by river Purna was 
` not alluvial land. There being several claimants to this land he directed the 
Sub-Divisional Officer, Akot, to divide this land in suitable survey numbers, 
each being of not less than 5 acres in area, and sell by auction each survey 
number. separately. The Sub-Divisional Officer accordingly divided the afore- 
said area of the river bed and sold each survey number separately on December 
27, 1958, and these Jands have been purchased at the auction by respondents 
Nos. 5 to 10. The total sale proceeds amounted to Rs. 17,100. 

Petitioner No. 1 thereafter filed another application under s. 185(2) of the 
Madhya Pradesh Land Revenue Code, wherein he prayed that the sales held 
on December 27, 1958, in favour of respondents Nos. 5 to 10 be set aside and 
the land be settled on him in Bhumidhari rights. It may be stated that prior 
to October 1, 1955, the law in force in the four districts of Akola, Amravati, 
Buldana and Yeotmal was the Berar Land Revenue Code and in other parts 
of Madhya Pradesh, the C. P. Land Revenue Act. The Legislature of the then 
“Madhya, Pradesh State enacted the Madhya Pradesh Land Revenue Code, 1954, 
to consolidate and amend the law relating to land revenue; it came into force 
on October 1, 1955, and since then the law in force in all the eight districts of 
‘Vidarbha is the Madhya Pradesh Land Revenué Code and it is for this reason 
that petitioner No. 1 made an application under s. 185(2) of the Madhya Pra- 
“desh Land Revenue Code. The provisions of s.°67 of the Berar Land Revenue 
Code and those of s. 185 of the Madhya Pradesh Land Revenue Code are identical. 
_, the Sub-Divisional Officer dismissed petitioner’ No. 1’s application on March 
‘5, 1959. ° It, appears that in the meantime petitioner No. 1 sold these fields to 
petitioner No. 2 and, therefore, both the petitioners took an appeal against the 
order of the Sub-Divisional Officer to the Collector; who affirmed the order of 
the. Sub-Divisional Officer and dismissed the appeal by his order dated May 
6, 1959. The petitioners then took a second appeal to the Bombay Revenue 
Tribunal. The second appeal also was dismissed. Reasons given by the learned 
Members of the Tribunal in dismissing the appeal were: 

i “The provisions of section 185(1) and (2) are obviously not applicable to such 
abandoned river beds. Land in such river beds are liable to be disposed of by the 
Collector under section 149(1) read with clause (a) of sub-section (2) of the said section. 
The action taken by the Collector in disposing of the land by public auction in this case 
was, therefore, quite correct and does not call for interference.” j 
Feeling aggrieved, the petitioners have filed this petition under arts. 226 and 
227 of the Constitution of India, praying for the reliefs stated above.. i 

Mr. M. R. Bobde, learned counsel for the petitioners, contends that the 
revenue authorities were in error in holding that the abandoned river bed was 
not land formed. by alluvial on the bank of river Purna. According to him 
the aforesaid land admeasuring 29 acres, 12 gunthas was alluvial land formed 
on’ the bank of river Purna; the petitioners’ fields 78,,79 and 80 adjoin the 
bank of river Purna; they are, therefore, entitled to get this land in Bhumi? 
dhari rights on payment of requisite premium either under sub-s. (2) of s. 67 of 
the Berar Land Revenue Code or under sub-s. (2) of s. 185 of the Madhya 
Pradesh Land Revenue Code. Mr. Bobde places reliance on the decisions re. 
ported in Secretary of State v. Raja of Vizienagram,' Krishna Bhaoo v, Ganpat 
Singh,* Haradas Achariya v. Secretary of State? and Gangaram Ramji.4 Mr. S 
N. Kherdekar, who appears for some of the purchasers and Mr. G. R. Mudhol- 


1 (1921) LL.R. 45 Mad. 207, P.o. 3 (1917) 20 Bom. L.R. 49 
2 (1900) 14 C.P.L.R. 97. 4 (1930) 13 N.L.J. 121. 
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kar, who appears for the State of Bombay, support the view taken by the Re- 
venue authorities. a 

Section 185 of the M. P. Land Revenue Code, on which the petitioners have 

founded their claim, reads :— l 

“(1) Alluvial land formed on any bank shall vest in the State Government but the 
tenure-holder, if any, of the land adjoining such bank shall be entitled to the use of 
the alluvial land so added to his holding free from the payment of land~revenue during 
the current term of settlement, unless the area added to his holding exceeds one acre. 

(2) When the area of alluvial land added to a holding exceeds one acre and it appears 
to the Deputy’ Commissioner that such land may, with due regard to the interests of 
the public convenience and public revenue, be disposed of, he shall offer such land in 
Bhumidhari rights to the tenure-holder of such holding at a premium which shall not 
exceed twenty times the fair assessment of the land so formed. If the said tenure-holder 
shall refuse the offer, the Deputy Commissioner may dispose of the land in accordance 
with section 149. ; 

(3) Where any holding is diminished in area by diluvion to an extent greater than 
one acre, the land-revenue payable on such holding shall be decreased.” 
It is not in dispute that the petitioners’ fields Nos. 78, 79 and 80 adjoin one 
of the banks of river Purna as it ran prior to the year 1945. The soil of its 
river bed which now is made available for cultivation on account of the sudden 
abandonment of its course by river Purna which admeasure 29 acres 12 gunthas, 
exceeds one acre. The petitioners would, therefore, be entitled to get Bhumi- 
dhari rights in this land on payment of requisite premium provided they are 
able to establish that 29 acres and 12 gunthas of land is alluvial land formed 
on the western, northern and eastern bank of Purna. The question, therefore, 
that arises for consideration is whether the soil of the river bed exposed ‘on 
account of the river changing its course suddenly is alluvial land formed on 
any of its banks. 

The term ‘‘alluvial’’ has not been defined in the Act. Webster gives the 
meaning of the term as ‘‘pertaining to or having the character of, alluvium ; 
deposited or thrown up by the action of waves or currents of water; as alluvial 
deposits; alluvial soil.’” The meaning of ‘‘alluvinum”’’ given is ‘‘earth, sand, 
gravel, and other transported matter, which has been washed away, and thrown 
down by rivers, floods, or other causes, upon land not permanently submerged 
beneath the waters of lakes or seas.” The meaning of the word ‘‘alluvion’”’ 
given is ‘‘a gradual washing or carrying of earth or other-substances to a shore 
or bank; the earth thus added.’* The meaning of the word ‘‘bank’’ given by 
Webster in connection with a water-course, is ‘‘the ground bordering a water- 
course, whether steep or flat.’’ 

Thus, according to natural and ordinary meaning of that term, the alluvial 
land is land formed on or added to the ground bordering a water-course by 
gradual washing or carrying of earth or other substances thereon. As a legal 
term also the meaning of ‘‘alluvial land’’ is the same. 

Accretion—a thing-becoming one’s property by accruing to something which 
one already owns and becoming incorporated in it—is one of the modes of 
acquisition of property. In Roman Law it is termed as ‘accessio’. The pro- 
perty so gained may have been previously either a res nullius or a res aliena. 
Instances given of accessio of a res nullius are: (1) Alluvio, where land ad- 
joins a river and the action of the stream imperceptibly deposits earth upon 
or adds it to the land in question, the earth so deposited or added becomes the 
property of the owner of the land by accessio. (2) Insula nata, where an is- 
land is formed in a river, a line is drawn down the middle of the river, and if 
the island falls to one side of the line it belongs wholly to the owner of that 
bank, but if it cuts the island it is divided between the owners of the two banks 
accordingly. But if both banks belong to the same person the island is 
wholly his. (3) Alveus derelictus, if a river forsakes its old course and flows 
in another direction, the old bed of the river is divided between the owners of 
the banks, the line of division following the centre of the channel. (Leage’s 
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Roman Private Law, Second Ed., by Ziegler, pp. 151-152. The Institutes of 
Justinian, by Sandars, Fourteenth Impression, pp. 99, 100). 

The position under English law is stated thus in Coulson and Forbes on 
Waters and Land Drainage, 5th ed., pp. 37-38: 

“Land formed by alluvion, or gradual and imperceptible accretion from the sea, 
and land gained by dereliction, or the gradual and imperceptible retreat of the sea, belongs 
to the owner of the adjoining terra firma. Where the increase is sudden or perceptible, 
the land gained still belongs to its original owner. The word ‘imperceptible’ means im- 
perceptible in progress, and not in result—that is to say, where the increase cannot be 
observed as actually going on, though a visible increase is observable every year. 

‘The whole doctrine of accretion’, said Smith, L.J., ‘is based upon the theory that 
from day to day, week to week, and month to month a man cannot see where his old 
line of boundary was by reason of the gradual and imperceptible accretion of alluvium 
to his land,’” 

In Corpus Juris Secundum, Vol. 98, under the head ‘‘Waters’’ sub-head 
‘¢Aceretion and Alluvion’’ in para. 76, at pp. 750 and 751 it is observed: 

“Accretion is the process of gradual and imperceptible addition to riparian lands 
caused by the action of the water in washing up sand, earth, gravel, or other materials; 
and its essential feature is that the addition is imperceptible, by which is meant that 
observers cannot perceive the increase of the land while the process is going on, al- 
though observations taken at considerable intervals may disclose the fact that greater 
or lesser additions to the share have actually been made. The land formed as the result 
of the process of accretion is usually termed ‘alluvion’, although the term ‘accretion’ has 
been used to designate the result as well as the, process...” 

At.page 751 it is observed: 

“‘Reliction’ differs from ‘alluvium’ in this, that the former term is applied to land 
made by the withdrawal of the waters by which it is covered.” 

It would thus be clear that in these three different systems of law lands 
formed by process of alluvion and the land laid bare as a result of adjoining 
water-course abandoning its course are treated and considered as different and 
distinct modes of accretion to the property of the owners of the bank of the 
water-course. In the case of accretion by alluvion or alluvio there is deposition of 
soil and sand to the foreshore of the sea or the banks of the river, and in the 
other case there is no such deposition but only dereliction of its bed by a 
water-course. Dealing with a case of accretion by alluvion their Lordships of 
the Privy Council in Sree Eckowrie Sing v. Heeraloll Seal® observed as 
follows (p. 140) :-— 


“..The title by accretion to a new formation generally, is not founded on equity 
of compensation, but on a gradual accretion by adherence to some particular land which 
may be termed the nucleus of accretion. The land gained will then follow the title to 
that parcel to which it adheres...” 

Tt cannot be said that a derelicted river-bed adheres to the bank. 

The nature and extent of the rights which the owners of riparian lands ac- 
quire in lands formed by these two processes would depend on the Jaw in force 
in that particular area. Prior to the year 1825 there was no statute law in 
India regulating these rights. Bengal Regulation 11 of 1825 was enacted to 
fill in the lacuna. The enactment, however, was operative in territories imme- 
diately subject to the Presidency of Fort William. Section 2 of this Regula- 
tion provides that where any clear and definite usage is established in this 
respect, then the claims and disputes should be decided in accordance with 
the well-established, clear and definite local usage or customs; and the third 
section provided that where there may be no local usage of the nature referred 
to in the previous section (i.e. in s. 2), the general rules declared in the follow- 
ing sections should be applied to the determination of all claims and disputes 
relating to land gained by alluvion or by dereliction either of a river or the sea. 
It is not necessary to deal in detail with these various rules. Suffice it to say that 

5 (1868) 12 M.I.A. 136. 


` 


1960.] ANANT V. STATE OF BOMBAY (A.0.3.)—T'ambe J. 875 
4 


even in these.rules land formed by alluvion and land formed by dereliction 
either of a river or of sea were treated on a different and distinct footing. 
This Regulation No. 11 of 1825 was adopted as a law for the, State by some 
States. In the territories formerly known as Berar territories, i.e. territories 
consisting of Amravati, Akola, Buldana and Yeotmal districts, the provisions 
of the Bengal Regulation were not made applicable. Instead, in the Berar 
Land Revenue Code, which was for the first time enacted in 1896, provisions 
were made relating to lands formed by alluvion. This enactment was subse- 
quently repealed by the Berar Land Revenue Code enacted in 1928, and this 
was the law in force at the time river Purna is said to have abandoned its 
course in about the year 1945. 


Sub-section (J) of s. 41 of the Code provides that save as otherwise provided 
by any law for the time being in force all lands, public roads, lanes and paths, 
the bridges, ditches, dykes and fences on or beside the same, the beds of rivers, 
streams, nalas, lakes and tanks, and all canals and water-courses, and all stand- 
ing and flowing water, and all rights therein, which are not the property of 
persons are, and are hereby declared to be the property of the Crown for the 
purpose of the Province. Section 67 need not be reproduced here as we have 
already reproduced above s. 185 of the Madhya Pradesh Land Revenue Code, 
which is in identical terms. Reading these two sections together, it is clear 
that the river-beds, as well as alluvial land formed, vests in the Crown. There 
are, however, certain rights conferred on the owners of unalienated land ad- 
joining the bank of a water-course in respect of the alluvial land formed on 
its bank, and that right is: if the land formed on the bank is one acre or less 
than one acre, the owner of the adjoining land is entitled to use that alluvial 
Jand so added to his holding free from any payment of land revenue; but if it 
exceeds one acre, then he gets a right of first refusal in respect of acquiring 
that land on payment of prescribed premium. It is abundantly clear that the 
land formed on account of dereliction of the water-course, in the instant case 
dereliction of its bed by the river Purna, cannot in any sense be called allu- 
vial land; at any rate it is clear that it is not an alluvial land formed on its 
bank i.e. a ground forming the bed of river Purna. Further, no doubt is left 
in the mind about the intention of the Legislature in this respect when one 
turns to the provisions of sub-s. (J) of s. 68 which provides that in alienated 
holdings which consist of entire villages, all newly-formed islands, abandoned. 
river beds and alluvial land shall be deemed to be an addition to the holding and 
shall be held subject to the same privileges, conditions or restriction as the 
holding itself, and no additional land revenue shall be payable in respect there- 
of during the current term of settlement. It is clear that where the Legislature 
had intended to confer any rights in respect of the abandoned river-bed on the 
owners of the land forming bank of the river, the Legislature has in clear 
terms said so. For reasons stated above, in our judgment the petitioners get 
no right in the soil of the river-bed which has been abandoned by the river 
Purna, ether under s. 67 of the Berar Land Revenue Code, or under s. 185 of 
the Madhya Pradesh Land Revenue Code. 


Two of the decisions on which reliance was-placed by Mr. Bobde are of no 
assistance to the petitioners. In Haradas Achariya v. Secretary of State it 
is held that the bed of public navigable river is the property of the Government 
though the banks may be the subject of private ownership. If there be slow 
accretion to the land on either side, due, for instance to the gradual accumula- 
tion of silt, this forms part of the estate of the riparian owner to whose bank 
the aceretion has been made. We have already shown that the land which is 
laid bare on account of the abandonment of its course by a river is not an 
aceretion to or an addition to the bank of the river. In Secretary of State v. 
Raja of Vizianagram, their Lordships were dealing with a case of a land form- 
ed as a lateral extension by process of alluvion to the land of the Raja of Vizia- 
nagram, a riparian owner. A contention was raised that the formation of land 
was not gradual, slow and imperceptible and, therefore, the Raja gets no 
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right in the land so formed. In dealing with the contention their Lordships 
observed that the actual rate of progress necessary to satisfy the rule when 
used in connection with English rivers is not necessarily the same when applied 
to the rivers in India. Their Lordships approved the rule laid down in the 
judgment of Mr. Justice Ayling which was (p. 213): 

“It seems to me the recognition of title by alluvial accretion is largely governed by 

_ ‘the fact that the latter is due to the normal action of physical forces; and the different. 
conditions of Indian and English rivers is such that what would be abnormal and almost 
miraculous in the latter is normal and common’ place in the former, as pointed out by 
their Lordships of the Privy Council in Srinath Roy v. Dinabandhu Sen.” 
This decision is no authority to hold that the abandoned river-bed is an acere- 
tion to the property of the riparian owner. The third decision, namely, in the 
ease of Gangaram Ramji, is in the first instance a decision of a Revenue Mem- 
ber of the former Madhya Pradesh and is not a binding authority. Apart from 
it, when one reads the order of the learned Revenue Member, it is clear that 
- he has not laid down any general proposition of law as such but has only im 
the peculiar circumstances of the case decided it in the manner he has decided 
it. The learned Member at the conclusion of his order observes: 

“This decision has been given on the merits of a particular case and is not intended 
to lay down any general proposition of law regarding the treatment of abandoned river 
bed.” 

This decision, therefore, is also of very little assistance to the applicant. 
In the result, the application fails and is dismissed. The rule is discharged 


with costs. 
Rule discharged. 


Before Mr. H. K. Chainani, Chief Justice, and Mr. Justice Gokhale. 


PREM RATAN VOHRA v. M. G. PIMPUTKAR.* 


Bombay Municipal Corporation Act (Bom. IH of 1888), Sec. 19(9)(12) (15)—Whether 
Commissioner can revise list of voters where no claim or objection made under 
s. 19(8) or 19(9)—Applicability of s. 19(15)—Word “clerical” in s. 19(15) whether 
to be read with both words “error” and “omission” in section. 


Where no objections or claims are filed under s. 19(8) or s. 19(9) of the Bombay 
Municipal Corporation Act, the Commissioner cannot under s. 19(12) of the Act 
~ revise the list on the basis of the materials or information in his possession. 
Section 19(15) of the Bombay Municipal Corporation Act applies only when any- 
one’s name has been included through a clerical error or omitted on account of such 
error, 


H. R. Gokhale, with Y. S. Chitale, for the petitioner: 
H. D. Banaji, with A. M. Desai and 8. J. Parekh, for opponents Nos. 1 and 2. 


Cramant C.J. The petitioner is a resident of Chembur in Bombay. His 
name was shown in the Municipal Election Roll, which came in force front 
December 20, 1956. A new list of voters was prepared before August 1, 1960, 
as required by sub-s. (Z) of s. 19 of the Bombay Municipal Corporation Act. 
The petitioner was not in Bombay in August and September 1960. The peli- 
tioner’s case is that when he was in Delhi, he learnt that his name had been 
omitted from the list of voters. On August 25, 1960, he, therefore, addressed 
a letter to the Municipal Commissioner, requesting that his name and the 
names of other members of his family should be entered in the electoral roll. 
This letter was not received in the Municipal office. A supplementary list of 
voters was published on November 1, 1960, as provided in sub-s. (J3A) of s. 19 
of the Act. According to the petitioner, he learnt on November 10, 1960, that 
his name was not in the supplementary list. On November 11, he sent another 


6 (1914) LL.R. 42 Cal. 489, r.c., 8.0. L.R. “Decided, December 16, 1960. Special Civil 
41 I.A. 22], Application No. 1266 of 1960. 
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letter to the Municipal Commissioner, in which he requested that his name 
should be entered in the list of voters. The petitioner also met the Municipal 
Commissioner: On November 19, he was informed that as he had made his 
request for enrolment of his ndme at a very late stage, if could not be enter- 
tained in view of the mandatory provisions of s. 19 of the Act. Against the 
refusal: of the Commissioner to enter the petitioner’s name in the electoral roll, 
the petitioner applied to the Chief Judge of the Small Causes Court. His 
application was rejected, as the learned Judge came to the conclusion that the 
petitioner’s application had been rightly rejected by the Commissioner, because 
the petitioner had not applied in time for his name being entered in the list of 
voters. 

From the judgment of the learned Chief Judge of the Small Causes Court, it 
appears that he was not inclined to believe the evidence of the petitioner that 
he had addressed a letter to the Municipal Commissioner on August 25. The 
Municipal Commissioner has denied that any such letter was received in his 
office. Consequently, we must proceed on the basis that no application was 
made to the Municipal Commissioner before September 1, 1960. 


The next question is whether the learned Chief Judge of the Small Causes 
Court was wrong in rejecting the application made by the petitioner. Sub- 
section (J) of s. 19 of the Act provides that on or before the first day of 
August immediately, preceding each general election, the Commissioner shall 
prepare a list of persons appearing to be entitled to be enrolled in the munici- 
pal election roll as voters of wards. Sub-section (4) states that in preparing 
the ward lists the Commissioner shall enter therein the names of the persons 
who are entitled to be enrolled under the provisions of sub-s. (2) of s. 11. 
These two sub-sections, therefore, impose an obligation upon the Commissioner 
to prepare a list of voters for each ward. Sub-section (6) states that the Com- 
missioner shall publish the list prepared by him on or before the ninth day of 
August. Sub-section (7) requires the Commissioner to give notice by adver- 
tisement in the local newspapers of the publication af the said list. Sub-section 
(8) states that every person whose name is not in the list so published and who 
claims to have it inserted therein shall, on or before the first day of September, 
give notice in writing of his claim to the Commissioner in such form as he 
may prescribe. This sub-section, therefore, gives an opportunity to persons, 
whose names have been omitted from the list, to have them included therein 
by making applications in the prescribed form on or before September 1. Sub- 
section (9) provides for objections being filed, to the names included in the 
electoral roll. This sub-section states that every person whose name is in the 
list may object to any other person as not being entitled to have his name re- 
tained therein, by giving notice in writing to the Commissioner and to the 
person objected to. Sub-section (10) states that if the name of any person is 
entered as a voter m more than one ward list, he may, by notice in writing to 
the Commissioner, choose for which one af those wards he shall be entitled 
to vote. Then follows sub-s. (12), which is as follows: 

“The Commissioner shall, before the fifteenth day of November, revise the list pre- 
pared as aforesaid.” 


Sub-section (73) provides for the hearing of claims and objections made under 
sub-ss. (8) and (9). Sub-section (734) states that on or before the first day 
of November the Commissioner shall publish a supplementary list containing 
the names of the claimants’ who appear to him to be entitled to be enrolled as 
voters and shall give notice by advertisement in the local newspapers of the 
publication of the said list. It further states that within three days from the 
date of the said notice any person whose name is in the list or in the supple- 
mentary list may object to the name of any claimant being inserted in the 
list upon the ground that such claimant is not entitled to be enrolled as a voter. 
Sub-sections (74) and (15) are as follows: 


“(14) The Commissioner shall insert in the list the name of every person who 
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has duly claimed to have his name inserted therein and whose claim is proved to the 
Commissioner’s satisfaction, 


(15) The Commissioner shall expunge from the list the name of every person proved 
to his satisfaction to be dead or not qualified to be enrdlled and may correct any clerical 
error or omission in the list.” 


Sub-section (20) provides for application to the Chief Judge of the Small 
Causes Court against the order of the Commissioner rejecting any claim or 
objection. 


Mr. Gokhale, who appears on behalf of the petitioner, has strenuously con- 
tended that sub-section (12) gives a power to the Commissioner to revise the 
list, even if no claim has been made under sub-s. (8). He has pointed out that 
the primary obligation of preparing a correct list of voters and of seeing that 
the name of every person, who is entitled to be enrolled as a voter, is included 
m the list of voters, is that of the Commissiéner. He has, therefore, urged 
that even though a claim may not have been made under sub-s. (8), if the 
Commissioner has information in his possession, which shows that a person’s 
name had been wrongly omitted from the list, the Commissioner may in his 
diseretion direct the inclusion of his name im the list under sub-s. (/2). 
Mr. Gokhale has further argued that the view taken by the Commissioner in 
his letter addressed to the petitioner on November 19, 1960, that he could not 
entertain the petitioner’s application because of the mandatory provisions of 
s. 19 is erroneous. We are unable to accept these arguments. The Legislature 
has in s. 19 enacted provisions for ensuring that the electoral roll is made as 
accurate as possible and that no person’s name is wrongly included in or 
omitted from it. A provisional list is first prepared and published. Claims 
and objections are then invited. If any claims are allowed, a supplementary 
list is prepared. This is again published and objections are entertained in re- 
gard to names newly included. After these have been disposed of, a final list 
is prepared. Under sub-s. (9) objections may be raised to the imclusion of 
any names in the first list published under sub-s. (6). Sub-section (134) pro- 
vides for calling for objections even in respect of the supplementary list of 
voters prepared by the Commissioner after the disposal of the claims made 
under sub-s. (8) for inclusion of additional names in the list. Under these 
sub-sections, therefore, no person’s name can. be retained in the list without 
the other voters being given an opportunity to object to his name being in- 
eluded therein. The object of the Legislature is, therefore, clear and that is 
that the list of voters should not contain the names of any disqualified persons 
and persons who under the Act are not qualified to be voters. Provision has, 
therefore, been made for the entertainment of objections to names included 
both in the first and the supplementary lists. If we were to accept the argu- 
ments of Mr. Gakhale, the position would be that the Commissioner would have 
the power to include additional names at the last moment, without inviting 
objections and without the other voters having an opportunity to satisfy him 
that those persons are really not entitled to be enrolled as voters. This will 
be manifestly inconsistent with the scheme of s. 19, which is that the public 
or rather the voters should be given an opportunity to object to the inclusion 
of any names in the list and to show that such names have been wrongly entered 
and should consequently be deleted. If sub-s. (J2) was to be interpreted as 
contended by Mr. Gokhale that the Commissioner can under this sub-section 
act suo motu or on the basis of information received by him from any source, 
the Commissioner will also have the power to delete or omit from the list the 
names of persons, whose names in his opinion have not been correctly included 
therein. He will, therefore, be able to omit anyone’s name from the list, with- 
out that person having an opportunity to satisfy him that he was lawfully 
entitled to be enrolled as a voter. This could not possibly have been intended 
and would be against the provisions of sub-ss. (9) and (134A), under which no 
person’s name can be omitted from the list without a notice being served upon 
him and without his being given an opportunity to show that his name had 
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been rightly entered in the list. The arguments advanced by Mr. Gokhale that 
the Commissioner can under sub-s. (72) revise the list on the basis of the mate- 
rials or information in his possession, after the list had been published and 
advertised under sub-ss. (6) and (7), even though no claims or objections had 
been filed under sub-s. (8) or (9), cannot, therefore, be accepted. 


The next argument of Mr. Gokhale is that the Commissioner should have 
entered the name of the petitioner by exercising his powers under sub-s. (/5). 
This sub-section can, however, be availed of only for the purpose of correcting 
any clerical error or omission in the list. Mr. Gokhale has urged that the word 
‘‘clerical’’? does not qualify the word ‘‘omission’’ and that the Commissioner 
can under this sub-section include anyone’s name, whose name had been wrongly 
omitted. There is no substance in this argument. The word ‘‘clerical’’ has 
to be read along with both the words ‘‘error’’ and ‘‘omission’’ and sub-s. (15) 
is clearly intended to apply only when anyone’s name has been included through 
a clerical error or omitted on account of such error. 


The petition, therefore, fails and is rejected. No order as to costs. 
Petition dismissed. 


Before Mr. Justice Gokhale. 


THE SERVANTS OF INDIA SOCIETY, POONA v. THE CHARITY 
COMMISSIONER OF BOMBAY.* 


Societies Registration Act (XXI of 1860), Secs. 5, 6, 10—Bombay Public Trusts Act (Bom. 
XXIX of 1950), Secs. 2(13), 18—Constitution of India, Seventh Schedule, List I, en- 
tries 43, 44, 85; List II, entry 32; List III, entries 10, 28, 7—Society registered under ` 
Act XXI of 1860 and having all-India objects—Applicability of Bom. Act XXIX of 
1950 to such society—Whether societies registered under Act XXI of 1860 corpora-. 
tions or quasi corporations—Principles governing interpretation of entries in three 
Lists in Constitution of India. 


The Bombay.Public Trusts Act, 1950, applies to a society registered under the So- 
cieties Registration Act, 1860, and having its objects not confined to the State of 
Maharashtra. 


Societies registered under the Societies Registration Act, 1860, are neither corpo- 
rations nor quasi-corporations but are unincorporated societies contemplated under 
the second part of entry 32 in List II of the Seventh Schedule to the Constitution of 
India. i 
The Cantonment Committee, Poona v. Barjorje Bamanji,’ District School Board, 
Bijapur v. Bhagwan,’ Krishnan v. Sundaram; Satyavart Sidhantalankar v. Arya 
Samaj; Taff Vale Railway v. Amalgamated Society of Railway Servants,’ Osborne 
v. Amalgamated Society of Railway Servants,’ Mackenzie-Kennedy v. Arr Council,’ 
The Conservators of the River. Tone v. Ash? Narasaraopeta Electric Corporation v. 
State of Madras’ and R. E. S. Corporation v. State of Andhra,” referred to. 


The principles governing the interpretation of the entries in the three lists in the 
Seventh Schedule of the Constitution of India are: (1) In construing words in a con- 
stitutional enactment conferring legislative power the most liberal construction should 
be put upon them, so that the same may have effect in their widest amplitude. This 
principle would equally apply to the construction of the items in the three Lists. None 


*Deciıded, November 8, 1960. On a di- 3 (1940) 43, Bom. L.R. 562. 
fference of opinion between Mudholkar J. and 4 (1945) 48 Bom. L.R. 341. 
Patel J. First Appeal No. 815 of 1955, against 5 [1901] A.C. 426. 
the decision of V. S. Bakhle, District Judge, 6 [1909] 1 Ch. 163. 

Poona, in Miscellaneous Application No. 204 7 [1927] 2 K.B. 517. 

of 1954. 8 (1829)10B & C. 349, 384 
1 (1889) I.L.R. 14 Bom. 286. 9 [1951] A.I.R. Mad. 979 
2 (1982) 34 Bom. L.R. 1500. 10 [1954] A.I.R. S.C. 251 
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of the items should be read in a narrow or restricted sense and each general word 
_ should be held to extend to all ancillary or subsidiary matters which can be fairly and 
reasonably comprehended in it. (2) When considering the ambit of an express legis- 
lative power in relation to an unspecified residuary power, a broad interpretation 
can be given to the former at the expense of the latter. The case, however, is 
different where under the Constitution there are two complementary powers each 
expressed in precise and definite terms. In such a case, there is no justification for 
giving a broader interpretation to one power rather than to the other. Therefore, an 
item in the Union List cannot be interpreted at the expense of a complementary item 
in the State List, when both are in precise and definite terms. (3) An attempt must 
always be made to reconcile two different legislative powers so as to avoid a conflict. 
In an attempt to reconcile conflicting powers it has, however, to be seen whether a 
fair reconciliation is not possible by giving to an item in the Union List a meaning 
which, if less wide than it might in another context bear, is yet one that can be 
properly given to it and equally giving to the language of the entry in the State List 
a meaning which it can properly bear. (4) When the validity of a legislation is chal- 
lenged on the ground that though purporting to deal with a subject in one List it 
touches also on a subject in another List, the impugned statute may be examined in 
the light of the rule evolved by the Judicial Committee of the Privy Council to ascer- 
tain its ‘pith and substance’ or its ‘true nature and character’ for the purpose of 
determining ‘whether it is legislation with respect to matters in this List or in that List. 


THE Servants of India Society (appellant) was an institution, which was re- 
~ gistered under the Societies Registration Act of 1860. It had its registered office 
at Poona and it owned considerable moveable and immoveable properties both in 
the City of Bombay as well as in the other parts of India. The Society was formed 
by the late Gopal Krishna Gokhale on June 12, 1905. Its objects were the training 
-of national missionaries for the service of India and the promotion, by all eon- ° 
stitutional means, of the interests of the Indian people without distinction of 
caste or ereed. The objects which the founder had in view were set out thus 
by him :— 

“The Servants of India Society will train men, prepared to devote their lives to 
the cause of the country in a religious spirit, and will seek to promote, by all constitu- 
tional means, the national interests of the Indian People. Its members will direct their 
efforts, principally towards (1) creating among the people, by example and by percept, 
a deep and passionate love of the motherland, seeking its highest fulfilment in service 
and sacrifice; (2) organizing the work of political education and agitation, basing it oa 
a careful study of public questions and strengthening generally the public life of the 
country; (3) promoting relations of cordial goodwill and co-operation among the different 
communities; (4) assisting educational movements, the education of backward classes 
and industrial and scientific education; (5) helping forward the industrial development 
of the country; and (6) the elevation of the depressed classes...” 


The State Government issued a notification under s. 1(4) of the Bombay 
Public Trusts Act, 1950, which applied the provisions of the Act to a society 
formed for religious or charitable purposes and registered under the Societies 
Registration Act, sometimes after the Act came into force. 


As required by s. 18(/) of the Act the appellant made an application for 
registration under the Act. During the inquiry into that application an ob- 
jection was made on behalf of the appellant to the registration of the society 
under the Act upon the ground that the provisions of the Act did not apply 
to it. It was contended that the appellant having been registered under the 
Societies Registration Act was a corporation and, therefore, a legislation pur- 
porting to regulate the activities of such a Society fell in entry No. 44 of List 
No. 1, that is, the Union List of the Seventh Schedule to the Constitution, and, 
consequently, the State Legislature had no power to make any law to regulate 
the affairs of such a Society. The application was heard by the Assistant 
Charity Commissioner and the aforesaid contention of the appellant was re- 
jected. Thereupon, the appellant went up in appeal before the Charity Com- 
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missioner. He also rejected the contention of the Society and dismissed the 
appeal, Thereafter an application was made under s. 72 of the Act to the 
Court of the District Judge, Poona, for setting aside the decision of the Charity 
Commissioner, In that application, apart from the contention which was raised 
before the Charity Commissioner and the Assistant Charity Commissioner, it 
was contended that the appellant was not a religious or a charitable trust at 
all. The District Judge negatived this contention as well as the other con- 
tention based upon the legislative competence of. the State Legislature. The 
Servants of India Society ‘appealed. 

The appeal came up for hearmg before Mudholkar and Patel JJ, who de- 
livered the following differing judgments on March 3, 1960 :— 


MoupHouKakr J. [His Lordship after stating the facts, proceeded.] In so far 
as the second contention is concerned, that is, the objects of the Society are 
not religious or charitable, it is sufficient to say that the word ‘‘charity’’ in its 
legal sense is of very vide import. In this connection I may refer to para. 486 
of Halsbury’s Laws of England, Vol. IV, (third edn.) ;—where it is pointed out 

. 206) : 

(p a Legal meaning and tests of ‘charity’. The term ‘charity’ is probably incapable 
of definition. The popular meanings of the words ‘charity’, ‘charitable’, ‘charitable objects’ 
and ‘charitable purposes’ do not coincide with their legal or technical meanings accord- 
ing to the law of England. The legal significance is narrower than the popular, and 
‘charity’ in the legal sense is a word of art of precise and technical meaning.” 
Tt is further pointed out in para. 488 that it is a well-established principle 
of the law of charity that a purpose is not charitable unless it is directed to the 
public benefit, and that consequently the element of public benefit is 
necessary for calling it a charity. It is further pointed out that 
an object may be charitable in the legal sense notwithstanding that its 
benefit may not reach the poor. The preamble to the ancient statute of Eliza- 
beth, sometimes known as the Charitable Uses Act, 1601, contained a compre- 
hensive and varied list of charities and it has since been the practice of the Courts 
to refer to the preamble to decide. whether a purpose is charitable or not in law. 
The objects enumerated in.the preamble and all others which by analogies are 
deemed to be within its spirit and intendment are charitable in the legal sense, 
but other objects are not, in law, charitable. These objects have been divided 
into four categories by Halsbury which are :— 
(i) trusts for the relief of poverty; 
_ (ü) trusts for the advancement of education; 

‘+ (ii) trusts for the advancement of religion; and 

(iv) trusts for ‘other purposes beneficial to the community not falling under any 

of the preceding heads. 

Therefore, the object in order to be regarded as a legal charity must fall under one 
of the four heads. Of course, the test of ‘‘the benefit of the community” is 
common to all of them. Bearing in mind these legal principles it is clear that 
the objectives set out by the founder of the Society clearly fall under the fourth 
category. Needless to say that the test of the benefit to the community is 
satisfied in this case.’ Therefore, agreeing with the learned District Judge, I 
hold that the Society is a public charitable trust. 

The next ‘question is whether the State Legislature was competent to make a 
law regulating the affairs of a Society of this kind. In order to appreciate the 
argument advanced on behalf of the Society by Mr. Amin it is necessary to 
refer to Entry No. 44 of List No. 1 of the Seventh Schedule to the Constitution. 
It reads thus :-— 

“44, Incorporation, regulation and winding up of corporations, whether trading or 
not, with objects not confined to one State, but not including universities.” 
Now, according to Mr. Amin, a Society registered under the Societies Regis- 
tration Act is a corporation in the eye of the law, has.a legal personality, can 
sue and be sued in its own name and can hold property. Therefore, such a 
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Society, according to him, is a corporation and only the Parliament is competent 
to legislate with respect to it. Section 6 of the Societies Registratiou Act pro- 
vides that a society registered thereunder may sue or be sued in the name of the 
president, chairman, or principal secretary or trustees. Section 5 thereof pro- 
vides that the property, movable and immovable, belonging to such a society, iT 
not vested in the trustees, shall be deemed to be vested, for the time being, 
in the governing body of such a society. Mr. Amin contends that the Society 
is thus something distinct’ from the members constituting it and must, 
therefore, be deemed to be a person in the eye of the law. In Krishnan v. Sunda- 
ram! Kania J. (as he then was) has held that— 

“The position of a society registered under the Societies Registration Act, 1860, is. 
like that of a club or a joint stock company.” 
Thus, according to the learned Judge, it has at least some characteristics of a 
corporation. Therefore, according to him, such a society, in order to redress 
a wrong done thereto or to recover moneys or damages alleged to be due to it, 
could itself bring an action. It is true that such an action has to be brought in 
the name of the President, Chairman, Secretary of the society or trustees thereof, 
but the benefit of the action would go not to any of them but to the society 
itself. This fact clearly shows that such a society has a personality of its own. 

In Satyavart Sidhantalankar v. Arya Samaj,®- Bhagwati J. has, following 

the decision in Taff Vale Railway v. Amalgamated Society of Railway Servants®, 
taken the view that a society registered under the Societies Registration Act. 
1860, is a legal entity apart from the members constituting it. It can sue and 
be sued in its own name. In the course of his judgment the learned Judge 
observed (p. 345) :— 

“ ..The society is an association of individuals which is neither a corporation nor 
a partnership nor an individual which apart from statute are the only entities known 
to law as capable of suing or being sued. The society is an association of individuals 
which comes into existence with certain aims and objects. If it is not registered as a 
society under the Societies Registration Act, it would have the character of a club or 
other association which cannot sue or be sued except in the name of all members of the 
association or in the name of the Secretary or other members of the governing body 
on their own behalf and on behalf of other members of the association under the pro- 
visions of O. I, r. 8, of the Civil Procedure Code. It would not be competent to a 
secretary or other members of the governing body of the club or association to sue or 
be sued alone in respect of matters in which the association is interested even though 
authority in that behalf has been conferred on them by all members of the association...” 
Then the learned Judge observed :—that a partnership firm is also an association 
and apart from the provisions of O. XXX, Civil Procedure Code,‘ it cannot 
sue in its own name. And then he observed (p. 345) :— 

“...The society of the character we have before us is, however, quite distinct from 
a partnership. It has nothing in common with a partnership. A corporation or a limit- 
ed company which is incorporated under the Indian Companies Act has a corporate 
existence apart from the members constituting the same. A corporation has been de~- 
fined as a collection of individuals united into one body under a special denomination 
having perpetual succession under an artificial form and vested by the policy of law 
with the capacity of acting in several respects as an individual, particularly of taking 
and granting properties, of contracting obligations and of suing and being sued, of en- 
joying privileges and immunities in common and of exercising a variety of political 
rights, more or less extensive, according to the design of its institution or the powers 
conferred upon it either at the time of its creation or at any subsequent period of its 
existence...The ideas inherent in the definition of a corporation are (1) that its identity 
is continuous, (2) that it is intangible, i.e. it is only in abstract and rests only in intend- 
ment and consideration of law (Lord Coke), and (3) it is a thing distinct from ‘its 
members...” 


1 (1940) 43 Bom. L.R. 562. 3 [1901] A.C. 426, 
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Then the learned Judge referred to a statement in Grant in his Law of Corpora- 
tion to the effect, that the name and common seal are indispensable requisites 
to the creation of a corporation and also the further observation of Grant that 
there are various other aggregate bodies, partaking in some respects and for 
some purposes, of the corporate character, but which nevertheless are not com- 
plete corporations for want of some of the essentials of corporations, and which, 
therefore, have been called quasi-corporations. After pointing out that the 
corporations and the companies incorporated under the Indian Companies Act 
have thus conferred on them a legal entity which is capable of suing or being 
sued, the learned Judge observed (p. 346) :— 

“If, as stated above, associations of individuals are not capable of suing or being 
sued except by statutory provisions in that behalf as in the case of partnership firms, 
corporations or companies incorporated under the Indian Companies Act, could it be 
said that a society registered under the Societies Registration Act XXI of 1860, becomes 
a legal entity such as can sue or be sued in the name in which it is registered? The 
Societies Registration Act XXI of 1860 is an Act for the registration of literary, scientific 
and charitable societies, and the object of the Act as stated in the preamble is to make 
provisions for improving the legal condition of societies established for the promotion of 
literature, science, or the fine arts, or for the diffusion of useful knowledge, or for 
charitable purposes...” 

After referring to some of the provisions of the Act, the learned Judge con- 
tinued (p. 347) :-— 

“Do these provisions of the Societies Registration Act XXI of 1860 constitute the 
society as registered with the Registrar of Joint Stock Companies a legal entity capable 
of suing or being sued? Has the society as registered with the Registrar of Joint Stock 
Companies a legal existence apart from the members constituting the same? It is signi- 
ficant to observe that the members of the society are a fluctuating body....Even though. 
the members of the society or the governing body fluctuate from time to time, the identity 
of the society is sought to be made continuous by reason of these provisions. The identity 
of the original members and their successors is one. The liability or obligation once 
binding on the society binds' the successors even though they may not be expressly 
named, and in this the society savours of the character of a corporation. The resignation 
or the death of a member does not make any difference to the legal position of the 
soclety. The increase or decrease of the members of the society similarly does not make 
any difference to the position...The properties of the society continue vested in the 
trustees or in the governing body irrespective of the fact that the members of the society 
for the time being are not the same as they were before nor will be the same thereafter. 
Could it under these circumstances be said that the society by reason of its registration 
with the Registrar of Joint Stock Companies becomes a legal entity apart from the 
members constituting the same? I am of the opinion that by reason of the provisions 
of the Societies Registration Act, once the society is registered with the Registrar of 
Joint Stock Companies by filing of the memorandum and certified copy of the rules and 
regulations thereof with the Registrar and the Registrar has certified under his hand that 
the society is registered under the Act, the society enjoys the status of a legal entity 
apart from the members constituting the same and is capable of suing or being sued...” 
The learned Judge then referred to the provisions of ss. 6 and 7 of the Act 
(which provides that the suit which has not abated by reason of the death of 
one of the members of the Society) and observed (p. 348) :— 

“...These provisions and the provisions for the non-abatement of suits and enforce- 
ment of judgments against the society would go to show that the society even though 
registered with the Registrar of Joint Steck Companies would not be able to sue or be 
sued in the name of the society but could sue or be sued only in the name of the presi- 
dent, chairman, or principal secretary or the trustees thereof or some other person or 
officer nominated to be the defendant by the society. These provisions, however, in my 
opinion, are not mandatory. They show a mode in which suits could be filed by or 
against the society...” 

The learned Judge then referred to the decision in Taff Vale Railway v. Amal- 
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gamated Society of Railway Servants and quoted with approval the following 
pases: from the judgment of Farwell J. (p. 429) :-— 
..Now, although a corporation and an individual or individuals may be the only 
Bitty Tawna to the common law who can sue or be sued, it is competent to the Legis- 
lature to give to an association of individuals which is neither a corporation nor! a part- 
' nership nor an individual a capacity for owning property and acting by agents, and such’ 
‘capacity in the absence of express enactment to the contrary involves the necessary 
‘correlative of liability to the extent of such property for the acts and defaults of such 
agents...It is beside the mark to say of such an association that it is unknown to the 
common law. The Legislature has legalised it, and it must be dealt with by the Courts 
according to the intention of the Legislature...” 
The learned Judge then quoted some passages from the speeches of Lord 
Brampton and Lord Lindley. Those passages are as follows :— 


Hore Brampton observed (p. 442) :— 

..I think that a legal entity was created under the Trade Union Act, 1871. by the 
zepistration of the society in its present name in the manner prescribed, and that tne 
legal entity so created, though not perhaps in the strict sense a corporation, is neverthe- 
less a newly created corporate body created by statute, distinct from the unincorporated 
trade union, consisting of many thousands of separate individuals, which no longer exists 
under any other name. The very omission from the statute of any provision authorizing 
and directing that it shall sue and be sued in any other name than that given to it by 
its registration appears to me to lead to no other reasonable conclusion than that in so 
creating it, it was intended by the Legislature that by that name and by no other it 
should be known, and that for all purposes that name should be used and applied to it 
in all’ legal proceedings unless there was any other provision which militated against 
such a construction, as, for instance, in the case of trustees, by s. 9 of the same Act, 
who hold real and personal property of the society...” 

Lord Lindley observed (pp. 444-445) :— 

‘...The Act does not in express terms say what use is to be made of the name under 
- which the trade union is registered and by which it is known. But a trade union which 
is registered under the Act have a name:...It may acquire property, but, not being 
incorporated, recourse is had to the old well-known machinery of trustees for acquiring 
and holding such property, and for suing and being sued in respect of it (ss. 7, 8, 9). 
The property so held is, however, the property of the union: the union is the beneficial 
owner...The Act appears to me to indicate with sufficient clearness that the registered 
name is one which may be used to denote the union as an unincorporated society in 
legal proceedings as well as for business and other purposes. The use of the name in 
legal proceedings imposes no duties and alters no rights; it is only a more convenient 
mode of proceedings than that which „would have to be adopted if the name could be 
used. I do not say that the use of the name is compulsory, but it is at least permissive. 

..to avoid misconception, I will add that if a judgment or order in that form is 
for the payment of money it can, in my opinion, only be enforced against the property 
ef the trade union, and that to reach such property it may be found necessary to sue 
the trustees.” 

Then the learned Judge observed (p. 349) :— 

“,. ven though in the speech of Lord Brampton there are observations which would 
go to show that the provision, which we have enacted in s. 6 of the Societies Registration 
Act as regards suits by and against societies, is capable of being construed as the only 
mode in which suits by or against the societies could be brought the observations of 
Lord Lindley which I have quoted above go to show that the registered name is one 
which may be used to denote the union as an unincorporated society in legal proceed- 
ings as well as for business and other purposes and that even though the use of the 
name is not compulsory it is at least permissive. I prefer to be guided by the observa~ ` 
tions of Lord Lindley which I have referred to above and hold that in spite of the 
provisions contained in ss. 6, 7 and 8 of the Societies Registration Act as regards -suits 
by and against societies, non-abatement of suits and enforcement of judgment against 
the societies, which I have already referred to above, it is competent to the society to 
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sue or be sued in the name of the society, to be sued in its registered name, the society 
on. its registration under the Societies Registration Act having come into existence as a 
legal entity apart from the membérs constituting the same. If it were necessary to do 
. so I would adopt the terminology which has been adopted in this connection by Cozens- 
Hardy M. R. in Osborne v. Amalgamated Society of Railway Servants,’ where he des- 
-eribes-& registered trade ‘union as a ‘species of quasi corporation’...” 

“The ‘léarned Judge then referred to a passage from Halsbury’s Laws of Eng- 
land, Hailsham Edition, Vol. XXXII, p. 486, para. 776, which runs— 


“A registered trade union is not a corporation nor an individual nor a partnership; 
but it becomes by registration a legal entity distinct from an unregistered trade union. 
Its registered name is to be used and applied in all legal proceedings, unless there is 
any provision inconsistent with such use.” 

This decision of Mr. Justice Bhagwati thus lays down two points: Firstly, 
that a society registered under the Societies Registration Act is a legal entity 
and, secondly, that it is a quasi corporation. Now, if this be the true legal 
position, which, with respect, I think it is, it follows that a Society after it is 
registered under the Societies Registration Act, 1860, becomes a legal entity, 
that is, an artificial legal person. The posséssion of a legal personality is an 
essential characteristic of a corporation. What it lacks is formal incorpora- 
tion. The question is whether the word ‘‘Corporation’’ which occurs in Entry 
No. 44 in List I (the Union List) and Entry No. 32 in List II (the State List) 
would include also a Society which, by virtue of the provisions of the Societies 
Registration Act under which it is registered, has became a legal entity. 

It is a well-established principle that a constitutional enactment under which - 
laws are to be made is not to be interpreted in a strict and narrow manner. 


“In interpreting a constituent or an organic statute, that construction most bene- 
ficial to the widest possible amplitude of its powers must be adopted.” (British Coal 
Corporation v. The King)’ 

In In re The Central Provinces and Berar Act No. XIV of 19385 the Federal 
Court observed :— | | 

“In interpreting a Constitution Act, a wide meaning should be given to the words 
which confer on the Legislature the power to legislate on certain topics, and within the 
ambit of the words the most sovereign powers must be understood to be given to the 
Legislature.” , ; 

‘These observations .would apply also to the legislative Lists contained. in Sche; 
dule VII to the Constitution, since they are modelled on those in the Govern- 
ment of India Act, 1935. Bearing in mind these principles I would be justi- 
fied in according to the word ‘‘Corporation’’ a wide meaning so as to include 
within it a society which possesses an essential characteristic of a corporation, 
though such a society is lacking in a formal characteristic of a corporation. 
In other words, I think that a corpordtion would include a quasi-corporation. 
Looking at the matter in a somewhat different way the same conclusion is 
reached. The two entries in the Constitution which confer power on the 
Parliament and the State Legislature to make laws about a corporation are as 
follows :— . 
Entry No. 44 in List No, I: 


“Incorporation, regulation and' winding up of corporations, whether trading or not 
with objects not confined to one State, but not including universities.” 


Entry No. 32 in List IT: ° i - l 

“Incorporation, regulation and winding up of corporations, other than those specified 

in List I, and universities; unincorporated trading, literary, scientific, religious and other 
societies and associations; co-operative societies,” 

_ It is contended on behalf of the respondent that if an association or a society 

is unincorporated, it will not fall within Entry 44 of List I or within the first 
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part of Entry 32 in List II. The argument is that incorporation is a term 
of art and, therefore, for an association or a society to be regarded as incorpo- 
rated it must be expressly given a corporate character. That may well ‘be so 
but that is not the criterion to be applied while construing the entries in the 
Legislative Lists. For, as already stated, they have to be liberally construed. 
In addition to the entries referred to above, there is Entry No. 43 in List. I. 
Therefore, it would bė legitimate to infer that the power to legislate regard- 
ing every kind of society or association, incorporated or unincorporated, is in- 
eluded within them. What has -to be ascertained is whether, in the absence of 
an entry regarding quasi-corporations, the power to legislate regarding them 
ean be ascribed to the power of the Parliament or the State Legislature to 
legislate with regard to corporations or to that given to the latter with regard 
to unincorporated societies or associations. 

Now, since a quasi-corporation possesses one of the essential characteristics 
of a corporation, it would be reasonable to hold that the entries relating to a 
corporation are wide enough to permit legislation concerning or affecting quasi- 
corporations. The point would be clear if by way of an analogy a reference 
is made to Entry No. 7 in List ITI, the Concurrent List. Thereunder both the 
Parliament and the State Legislatures have been empowered to legislate about 
‘contracts’. A contract is an agreement which gives rise to a legal obligation 
whereas, though a quasi-contract gives rise to an obligation, such obligation 
does not arise out of an agreement. Even so, it cannot be seriously contended 
that the power to legislate about contracts does not reach quasi-contracts and 
that, therefore, Parliament alone has the residuary power under art. 248(7) of 
the Constitution to legislate about it. The obvious reason for this is that the 
word ‘‘contract’’ must be construed m its widest sense, so as to include transa- 
etions resembling contracts, which give rise to obligations even though the trans- 
actions do not arise out of agreements. A fortiori, the word ‘‘corporation’’, 
in Entries 48.and 44 of List I and in Entry 32 of List II must be similarly 
construed. It is true that the entries speak of ‘‘incorporation, regulation and 
winding up’’ of corporations but it does not follow that every legislation enact- 
ed under these entries must of necessity deal with the ‘‘incorporation’” of cor- 
porations. The law may well be confined to ‘‘regulation’’ or ‘‘winding 
up” of corporations already in existence, as for instance, laws passed from 
time to time amending the provisions of the Company’s Act, other than the 
provisions relating to incorporation of companies. It cannot be said that such 
a law is not ascribable to the power conferred by the entries. 
- Since the second part of Entry No. 32 in List II permits a State Legislature 
to make laws concerning certain kinds of unincorporated societies, it must be 
considered whether laws can be made by it regarding quasi-corporations where 
such quasi-corporations are also unincorporated societies of the kind referred 
to in the Entry. It is well to bear in mind that a quasi-corporation is some- 
thing more than an unincorporated society because it possesses an attribute or 
attributes which every unincorporated society does, not possess. It necessarily 
follows from this that the power to make a law concerning a society will not 
extend to something which is more than an unincorporated soeiety 
though it might embrace a power to legislate: on something which is Jess 
than an unincorporated society, that is to say, something which ‘has 
some but not all the attributes of an unincorporated society. This is on the 
principle that the power to legislate upon a subject necessarily reaches all 
that falls within that subject but eannot extend to anything which falls out- 
side it. I am, therefore, of the view that the power of the State Legislature 
to legislate about unincorporated societies which are also quasi-corporations is 
not ascribable to its power to legislate about societies of certain kinds. It is 
derived only from the power to legislate about corporations. a 
_ Now, the power of a Staté Legislature to enact laws concerning a corporation 
is limited to Corporations, which have objects limited to the State. Where 
the objects of any corporations are not limited to the State, then the Parliament 
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alone has the power tọ enact laws concerning them. The Bombay Publie Trusts 
Act no doubt applies to charitable societies but where any such society was 
registered under the Societies Registration Act before the coming into force 
of the Bombay Public Trusts Act and has objects which are not limited to the 
State of Bombay, that Act will not apply to it. 

In coming to this conclusion I must not be deemed to have pronounced against 
the vires of the Act. The-Act is perfectly valid but its operation is limited only 
to societies and associations and to such corporations or quasi-corporations 
as have objects confined to the State of Bombay. It is an established position 
in the constitutional law that where a constitutional document empowers a Legis- 
lature to legislate with respect to matters arising within a particular territory, 
such as, a State or a Province, the legislation passed by it must, despite the 
wide language in which it, may have been couched, be presumed to have ope- 
ration only within the limits of that territory. There is, therefore, no occasion 
to consider whether recourse need be had to the ‘pith and substance’ doctrine 
to which a passing reference was made during the arguments. That doctrine 
is invoked only where the validity of a legislation is challenged upon the ground 
that that legislation is beyond the competence of the Legislature which enacted 
it. Such an argument was not even raised before us, and indeed could not 
be raised. 

A decision of Jahagirdar J. in Bhaskar Sadashiv v. Registrar, Bombay Publie 
Trusts Registration Act’, though not cited before us, is relevant and I would 
like to make a passing reference to it. In that case the question which arose 
for decision was whether a suciety called ‘Ananth Vidhyarthi Griha, Poona’, 
which was registered under the Societies Registration Act, 1860, could be com- 
pelled to be registered under the Bombay Public Trusts Registration Act, 1935. 
The learned Judge after referring to the two decisions of this Court to which 
we have referred, observed (p. 557) :— i 


“If the position of societies registered under the Societies Registration Act is like 
that of a club or a joint stock company, there is no reason why there should be an 
outside interference in its internal management. The rules of the societies usually pro- 
vide for a machinery for a proper and efficient management of their properties. They 
can sue and be sued and if there be any irregularity or illegality in the disposal of its 
funds, it is always open to the aggrieved party to file a suit against the society for appro- 
priate reliefs and get redress. Obviously it appears to me that as the legislature has 
already provided for the registration of such societies under the Societies Registration 
Act, it cannot be the intention of the legislature to bring them within the scope of the 
Bombay Public Trusts Registration Act which applies to public trusts created or exist- 
ing for public purposes of a religious or a charitable nature.” 

The preamble to the Bombay Publie Trusts Registration Act, 1935, which has 
now been repealed was as follows :— 


“Whereas it is expedient to provide for the registration of trusts created or existing 
for a public purpose of a religious or charitable nature and for the audit and filing of 
accounts of such trusts with a view to ensuring the better management thereof;...” 
Thus, the object of the Act was to ensure a better management and the audit- 
ing and filing of accounts of certain trusts. Now, the reasoning of the learn- 
ed Judge was that where such objects have already been fulfilled because of 
the registration of a society under another Act no fresh registration was called 
for. In other words, the learned Judge seemed to take the view that the Act 
was intended to apply to only those societies which were under no obligation 
to file accounts or to have their accounts audited etc. and not others. The 
preamble to the present Act is somewhat different. It is: 

“Whereas it is expedient to regulate and to make better provision for the adminis- 
tration of public religious and charitable trusts in the Ee of Bombay; It is hereby 
enacted as follows:— 


It may be possible to argue that there is no real difference between the objects 
ae 7 [1948] Bom. 553, s.c. (1948) 50 Bom. L.R. 612. 
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of the two Acts and, consequently, the aforesaid decision applies. However, 
as the point was not argued before us I express no opinion on it. All that I 
' want to do is to mention the fact that a particular view was taken by a learned 
Judge of this Court. 

For the reasons stated above, it seems to me that the order of the learned 
District Judge and the orders of the Charity Commissioner as well as of the 
Assistant Charity Commissioner cannot stand. Accordingly, I would, there- 
fore, allow the appeal and set aside those orders. Costs of the proceedings 
are, however, directed to be borne by the parties as incurred. 


PATEL J. So far as the first question is concerned I agree with my brother. 

The second question is whether the State Legislature is competent to enact 
legislation regulating the affairs of a society of this kind. This question has 
arisen because of the definition of the term ‘‘public trust’’ contamed in the 
Bombay Publie Trusts Act, 1950. Section 2, cl. (73), of the Public Trusts Act 
defines a ‘‘public trust” as follows: 

“‘nublie trust? means an express or constructive trust for either a public religious 
or charitable purpose or both and includes a temple, a math, a wakf, a dharmada or any 
other religious or charitable endowment and a society formed either for a religious or 
charitable purpose or for both and registered under the Societies Registration Act, 1860.” 
It is argued by Mr. Amin, relying on entry 44 in List I (Union List) under the 
Seventh Schedule to the Constitution, that the societies registered under the 
Indian Societies Registration Act are corporations, or, In any case, quasi-cor- 
porations and, therefore, would fall within this, entry, and im so far as the 
State Legislature has purported to regulate the affairs of such societies, it is 
invalid. He relies on the judgment of Mr. Justice Kania in the case of 
Krishnan v. Sundaram, wherein the learned Judge observed: | 


“The position of a society registered under the Societies Registration Act, 1860, is 
like that of a club or a joint stock company...” . 

He also relies on the observations of Mr. Justice Bhagwati in Satyavart 
Sidhantalankar v. Arya Samaj, wherein the learned Judge observed as fol- 
lows (p. 850): . 

“I prefer to be guided by the observations of Lord Lindley which I have referred to 
above and hold that in spite of the provisions contained in ss. 6, 7 and 8 of the Societies 
Registration Act as regards suits by and against societies, non-abatement of suits and 
enforcement of judgment against the societies, which I have already referred to above, 
it is competent, to the society to sue or be sued in the name of the society, to be sued 
in its registered name, the society on its registration under the societies Registration 
Act having come into existence as a legal entity apart from the members constituting the’ 
same. If it were necessary to do so, I would adopt the terminology which has been 
adopted in this connection by Cozens-Hardy M. R. in Osborne v. Amalgamated Society 
of Railway Servants, where he describes a registered trade union as a ‘species of quasi 
corporation’. :.”. i ' 

So far as the first case is concerned, it may be that so far as the principles 
governing the affairs of the society are concerned, the principles governing 
clubs ‘or joint-stock companies are applicable. So is the case even in regard 
to. caste matters in important particulars. Therefore, merely because the 
principles which govern a club or a joint-stock company may be applicable to 
an association or a society, it cannot follow that the society has got the same 
position as a corporation. . 

With regard to ‘the second case, with respect to the learned Judge, it is 
doubtful if it can be inferred that the society may sue in its own name in face of 
the provisions of ss. 6, 7 and 8 of the Societies Registration Act. In Taff Vale 
Railway v. Amalgamated Society of Railway Servants, which case was cited 
by Mr. Justice Bhagwati in his judgment, Lord Brampton specifically put the 
matter thus (p. 442): . 


“...The very omission. from the statute of any provision authorizing and directing 
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that it shall sue and be sued in any other name than that given to it by its registration 
appears to me to lead to no other reasonable conclusion than that in so creating it, it was 
intended by the Legislature that by that name and by no other it should be known, 
and that for all purposes that name should be used and applied to it in all legal pro~ 
ceedings unless there was any other provision which militated against such a construc- 
tion, as, for instance, in the case of trustees, by s.9 of the same Act, who hold real and 
personal property of the society...” 

Assuming, however, that it is permissible to a society to sue in its own name, 
it does not alter the question. I will assume that the society is a legal entity 
apart from the members constituting it and is entitled to sue and be sued in 
its own name. This will not affect the real question that we have to decide, 
as the subsequent discussion will show. 

In order, therefore, to arrive at a conclusion whether or not societies regis- 
tered under the Societies Registration Act, 1860, fall within entry 44 of the 
Union List, we must consider the other related items. The first is entry 43 
of the Union List, which is-as follows: 

“Incorporation, regulation and winding up of trading corporations, including banking, 
insurance and financial corporations but not including co-operative societies.” 
Then comes entry 44 which is.as follows: 

“Incorporation, regulation and winding up of corporations, whether trading or not, 
with objects not confined to one State, but not including universities.” 
Along with these two entries we must also consider the entry 32 of List IT 
(State List) which is as follows: 


“Incorporation, regulation and winding up of corporations, other than those specified 

in List I, and universities; unincorporated trading, literary, scientific, religious and other 
societies and associations;. co-operative societies.” 
It is with reference to these entries that the question must be decided. The 
principles of interpretation of the entries contained in these Lists have come 
up before Courts on several occasions and the principles are now erystallized. 
It is no doubt true that a liberal interpretation should be given to all the entries 
in the Lists. But where there is an apparent overlapping of the subject-matters 
in the Union and the State Lists, certain principles become applicable. In In re- 
C. P. Motor Spirit Act®, the question arose whether a tax on the sale 
of motor spirit fell within entry 45 of the Federal List which reads as ‘‘duties 
of excise on tobacco and other goods manufactured or produced in India” (with 
certain exceptions) or within entry 48 of the Provincial List which reads as 
‘‘Taxes on the sale of goods and on advertisements”. Gwyer, C.J., in the lead- 
ing judgement of the Federal Court expressed himself as follows (p. 10): 


“...It is a fundamental assumption that the legislative powers of the Centre and 
Provinces could not have been intended to be in conflict with one another, and therefore 
we must read them together and interpret or modify the language in which one is ex- 
pressed by the language of the other....But the underlying principle in the two cases 
must be the same, that a general power ought not to be so construed as to make a nullity 
of a particular power conferred by the same Act and operating in the same field, when 
by reading the former in a more restricted sense, effect can be given to the latter in its 
ordinary and natural meaning. So in (1887) 12 A.C. 575 (Bank of Toronto v. Lambe) 
at p. 587, where a Provincial Legislature in Canada had imposed a tax upon banks car- 
rying on business in the Province, varying in amount with the paid up capital and with 
the number of the offices of the bank, whether or not the bank’s principal place of 
business was within the Province; it was argued that even if the tax imposed by the 
Act was direct taxation and therefore within the power of the Provincial Legislature 
under Sec. 92, British North America Act, it was nevertheless invalid because it was 
legislation relating to banking and the incorporation of banks, the making of laws on 
which was by S. 91 of the Act vested solely in the Dominion Parliament. The Judicial 
Committee rejected this argument. They pointed out that in (1882) 7 A.C. 96, (Citizens 
Insurance Co. v. Parsons), to which reference has already been made, it was found ab- 


 § [1939] ALR. F.C. 1. 


390 THE BOMBAY LAW REPORTER. , [VOL. LXIN. 
solutely necessary that the literal meaning of the words defining the powers vested in 
the Dominion Parliament should sometimes be restricted, ‘in order to afford scope for 
powers which are given exclusively to the Provincial Legislature’;. 

A ‘similar question came up for consideration before the Privy Gaunt in. the 
ease of Governor General v. Province of Madras®, with regard to the Madras 
General Sales Tax Act of 1939. It was contended that so far as the Madras 
Act purported to levy a tax on first sales in Madras on goods manufactured or 
produced in India, with certain exceptions, it was ultra vires and beyond the 
competence of the Provincieal Legislature. The contention on behalf of the 
‘Centre was that the tax fell within entry 45 of the Federal Legislative Last, 
while on behalf of the Province the contention was that it fell within entry 48 
of the Provincial Legislative List. The Judicial Committee, after referring 
to the provisions of s. 100 of the Constitution Act (Government of India Act, 
1935), said (p. 632) :— 

“ ..Their Lordships do not doubt that the effect of these words is that, if the legis- 
lative powers of the Federal and Provincial Legislatures, which are enumerated in List I 
and List 2 of the Seventh Schedule, cannot fairly be reconciled, the latter must give 
way to the former. But it appears to them that it is right first to consider whether a 
fair reconciliation cannot be effected by giving to the language of the Federal Legislative 
List a meaning which, if less wide than it might in another context bear, is yet one 
that can properly be given to it, and equally giving to the language of the Provincial 
Legislative List a meaning which it can properly bear.” 

These observations have been approved by the Supreme Court in the State of 
Bombay v. F. N. Balsara.'° In para. 7 of this judgment, Fazl Ali, J. says 
(p. 322): 


“Since the enactment of the Govt. of India Act, 1935, there have been several 
cases in which the principles which govern the interpretation of the Legislative Lists 
have been laid down. One of these principles is that none of the items in each List 
is to be read in a narrow or restricted sense, vide ‘United Provinces v. Atiga Begum.’ 
The second principle is that where there is a seeming conflict between an entry in List 
TI and an entry in List I, an attempt should be made to see whether the two entries 
cannot be reconciled so as to avoid a conflict of jurisdiction. This principle has been 
stressed in a number of cases by the Federal Court as well as by the Privy Council...” 


I may also refer to the observations of the Supreme Court in Ramkrishna 
Ramnath v. Kamptee Munepl.'’, which are to the following effect (p. 18): 


“...It is natural enough, when considering the ambit of an express power in relation 
to an unspecified residuary power, to give a broad interpretation to the former at the 
expense of the latter. The case however is different where as in the Constitution Act 
there are two complementary powers, each expressed in precise and definite terms. 
There can be no reason in such a case for giving a broader interpretation to one power 
yather than to the other; and there is certainly no reason for extending the meaning 
of the expression ‘duties of excise’ at the expense of the Provincial power to levy taxes 
on the sale of goods.” 

It is in this light, therefore, that entries 43 and 44 of the Union List and 
entry 32 of the State List must be considered. A reference to.entry 82 of the 
State List shows that. ‘incorporation, regulation and winding up of corpora- 
tions, other than those specified in List I (Union List, entries 43 and 44), and 
universities’ > are excepted from the Union List. Further, ‘unincorporated 
trading, literary, scientific, religious and other societies and associations” and 

‘‘co-operative societies’’ are also excepted from the Union List. The emphasis 
would appear to be on the word ‘‘unincorporated’’ used in connection with 
‘‘trading, literary, scientific, religious and other societies and associations’’. 
If an association or society is unincorporated, then it may not fall within the 
Union List. The question, therefore, that is pertinent to be decidéd is not 
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whether or not an association or a society is a legal entity or a quasi-corpora- 
tion, but whether it is incorporated or unincorporated. If this is borne in 
mind, then it is amply clear that entries 43 and 44 of the Union List would 
cover only those societies and associations which are incorporated; and those 
which may have legal entity but which are not incorporated will not fall within 
the Union List. - The suggested construction would be unduly stretching the 
Janguage of entries 43 and 44 of the Union List. What I am doing is to 
refuse to stretch the language and confine it within -its legitimate limits and 
thus avoid conflict between the two jurisdictions. The material question, there- 
fore, to be decided is whether or not societies and associations registered under 
the: Societies Registration Act, 1860, are incorporated, and not whether they 
are legal entities or quasi-corporations, and it is this question that I must now 
proceed to consider. 

A corporation aggregate has been definded as a collection of individuals united 
into one body under a special denomination, having perpetual succession under 
an artificial form, and vested by the policy of the law with the capacity of 
acting in several respects as an individual, particularly of taking and granting 
property, of contracting obligations, of suing and being sued, of enjoying pri- 
vileges and immunities in common, and of exercising a variety of political rights, 
more or less extensive, according to the design of its institution, or the powers 
conferred upon it, either at the time of its creation or at any subsequent period 
of its existence (See Haisbury’s Laws of England, 3rd ed., Vol. 9, p. 4, para 3). 
It is true, as stated in the same volume at page 22, para 34, that no particular 
words are necessary for the creation of a corporation, and any expression show- 
ing an intention to incorporate will be sufficient. I should think that the least 
that one would expect would be that it should be a legal personality capable- 
of owning property and acting through agents. 

In this case, the provisions of the Societies Registration Aict would show that 
the society is not created a personality so as to be able to own property. Instead 
of that; the usual expedient of the office of trustees is adopted in whom the 
properties of the society must vest. It is no doubt true that the society is re- 
cognized as a legal entity for the purpose of. beneficial ownership of property 
and continuing perpetually. Even so, the provisions fall far short of incor- 
poration of the society as contemplated within the terms of entries 43 and 44 
of the Union List. Mr. Justice Bhagwati was not prepared to hold, and he 
could not possibly hold, that a society registered under the Societies Registra- 
tien Act would be an incorporated society. In this respect, I may refer use- 
fully to the case of Taff Vale Railway v. Amalgamated Society of Railway 
Servants, which has been referred by Mr. Justice Bhagwati, in which Lord 
Lindley (at pp. 444-445) observed: 


“It may acquire property, but, not being incorporated, recourse is had to the old 
well-known machinery of trustees for acquiring and holding shch property, and for suing 
and being sued in respect of it.” 

` In Mackenzie-Kennedy v. Air Council'?, in the Court of Appeal, Lord Justice 
Atkin, after citing a passage from the judgment of Littledale J. in The Conser- 
vators of the River Tone v. Ash,'3 which I have reproduced from Halsbury’s 
Laws of England, Vol. 9, proceeds as follows (p. 584): 

“...The learned Judge goes on to consider whether in the case of the Conservators 
they have a name, perpetual succession, and a right to-sue and be sued in their corpo- 
rate name. It must be admitted and most, if not all, of these characteristics of a corpo- 
ration attached to the Air Council. They have a name in which they can sue and be 
sued, and it would appear that they are to have perpetual succession, for by the Act of 
1917, s. 8, sub~s. 3, the property of the Air Board is to be transferred to them, and by 
s. 8, sub-s, 4, it is contemplated that the property of the Admiralty or Secretary of 
State for War may be transferred to them by Order in Council. I find, however, that 
in fact under the Order in Council the property of the Secretary of State for War, and 
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such property as the Air Council may acquire under the powers transferred to them, 
is vested not in the Air Council but in the President. I also bear in mind that there 
were in existence before 1917 various Acts expressly constituting Departments to State 
Corporations. I need only refer to the Acts incorporating for certain purposes the Secre- 
tary of State in Council of India (Government of India Act, 1858, s. 65); the Postmaster- 
General (Post Office Duties Act, 1840, s. 67); and the Commissioners of Public Works 
(Commissioners of Works Act, 1892, s. 1). If it had been intended to incorporate the’ - 
Air Council one would have expected the well known precedents to be followed with 
express words of incorporation, and express definition of the purposes for which the 
department was incorporated.” 

In the present case the society cannot sue in its own name nor can it hold pro- 
perty though it has got perpetual succession. The same considerations apply 
in this case also. 

In contrast to the Societies Registration Act, we have the equally important 
Acts of Co-operative Societies, both Central and Provincial. In both these 
Acts there are distinct provisions which create corporations of such societies. 
If it were intended to incorporate a society registered under the Indian Societies 
Registration Act, 1860, one should have found distinct words to that effect. On 
the whole, I am of the view that looking to the provisions of the Act, societies: 
registered under that Act cannot be said to have been incorporated. If they 
are not incorporated, they must distinctly form the subject-matter of the State 
List, and if that is so, s. 2, el. (13), Bombay Publie Trusts Act, would be valid. 

It also does not appear that this is contrary to the intention of the framers 
of the Constitution. Entry 438 of the Union List expressly excludes co-opera- 
tive societies from that List and ineludes it in entry 32 of the State List: this 
notwithstanding the fact that there is a Central Co-operative Societies Act, 
being Act No. IT of 1912. That Act also provides for incorporation of a society 


. registered under that Act: and if the State Legislature could legislate with 


regard to such a society, even if its objects are not confined to one State, I do 
not see anything wrong if it was equally intended that societies registered under 
the Indian Societies Registration Act should be included within the State List. 


There is another way. of looking at this matter, and that is, to consider what 
is the essential purpose of the Act which is being challenged. If the essential 
purpose of the Act is to legislate with regard to a subject-matter which falls 
within the State List and it only incidentally encroaches on something which 
falls within the Union List, the Act cannot be invalidated on that ground. This 
is the rule of pith and substance which is also firmly established by judicial 
decisions. In this connection, the following remarks (occurring in para. 8) 
made by the Supreme Court in State of Bombay v. F. N. Balsara, may be quoted - 

“...It is well settled that the validity of an Act is not affected if it incidentally 

trenches on matters outside the authorised field, and therefore it is necessary to inquire in 
each case what is the pith and substance of the Act impugned. If the Act, when so 
viewed, substantially falls within the powers expressly conferred upon the Legislature 
which enacted it, then it cannot be held to be invalid, merely because it incidentally 
encroaches on matters which have been assigned to another legislature...” 
Now, the essential and main purpose of the Act and its provisions is registratior 
and regulation of public trusts, a necessity felt for a long time. It is only in- 
cidentally that a society registered under the Societies Registration Act is in- 
eluded, if it has for its object charitable purposes, within the definition of 
‘‘trust’’. Applying, therefore, this rule also it would appear that the im- 
pugned legislation is perfectly valid even with regard to the societies regis- 
tered under this Act. 


However much, therefore, I may wish that this particular society should have 
been been exempted from the operation of the Bombay Public Trusts Act, 1950,. 
I must hold that the provisions of s. 2(13) of the Bombay Publie Trusts Act‘ 
are not invalid even with regard to societies registered under the Societies Re- 
gistration Act, 1860. I would, therefore, dismiss the appeal. 


7 


a 


1960. Ys. SERVANTS OF INDIA soo, v.. CHARITY COMR, (A. È. J. yea J. 398 


Per Curium: We have differed’ oh''oné ‘point and that is whether the 
Bombay Public Trusts` Act applies to a society registered under the Societies 
Registration Act, and having its’ objects not: confined to the State of Bombay. 

The papers be, therefore, placed before such Judge as the learned Chief 
Justice may appoint. 


The appeal was accordingly heard: by Gokhale d. 


, M. P. Amin, with K. J.. Abhyankar, for the appellant. 
Y. V. Chandrachud, Government Pleader, for the respondent. 


GOKHALE J. This appeal raises the question whether the Bombay Public 
Trusts Act, 1950, applies to a society registered under the Societies Registration 
Act, 1860, and having its objects not confined to the State of Bombay, now, so 
far as this case is concerned, the State.of Maharashtra. The appeal has been 
referred to me as there has been a difference of opinion between Mr. Justice 
Mudholkar, as he then was, and Mr. Justice Patel. 

The appellant is the Servants of India Society founded by the late Mr. G. K. 
Gokhale on June 12, 1905. It is a society registered under the Societies Regis- 
tration Act (XXI of 1860), and shall hereafter be referred to as the Society. 
When the Bombay Public Trusts Act (XXIX of 1950), which shall hereafter 
be referred to as the Act, came into force, the society applied under s. 18(7) 
of that Act for registration and, in an enquiry in connection with that appli- 
eation held by the Assistant Charity Commissioner under s. 19,. contended that 
the provisions of the Act could not apply to the Society on the ground that 
it was registered under the Societies Registration Act and was a Corporation 
and the State Legislature had no power to pass legislation purporting to govern 
such a society, though it was not disputed that the. objects of the Society were 
charitable. It is not necessary for the purpose of ‘this appeal to go into the 
other contentions raised on behalf of the Society in the enquiry. “The afore- 
said contention of the Society was, however, negatived by the Assistant Charity 
Commissioner, who ordered the certificate of registration to issue under the 
Act on December 8, 1953. This decision was upheld in appeal by the Charity 
Commissioner on May 21, 1954.’ The Society, therefore, filed an application under 
s. 72 of the Act challenging the decision of the authorities under the Act on 
the ground that the Society being registered under the Societies Registration 
Act, was a Corporation and the State Legislature would have no power to legis- 
late about it by reason of entry 44, Seventh Schedule, List I, Union List, 
of the Constitution. That application being Miscellaneous Application No. 204 
of 1954 was heard by the learned District Judge of Poona, who negatived the 
contention of the Society- that it was a corporation and held that it was an un- 
incorporated body and the State Legislature was competent to pass the Act 
under entry 32 of List I[I—State List of the Constitution. He also held that 
the Society was a public trust within the definition of s. 2(/3) of the Act and, 
therefore, liable to be registered under the provisions of the Act. Consequently 
the application of the Society came to be dismissed by him. It is against this 
dismissal that the present appeal has been filed; and in this appeal, when it 
was heard by Mudholkar and Patel JJ., the same two contentions were raised, 
viz., whether the‘ Society is a public charitable trust and whether the State 
Legislature was competent to make a law regulating a society of this type, the 
objects of which were not‘confined to one State.-'On the first question, both 
the learned Judges held that the Society was‘a public charitable trust, but 
they differed, as already. stated, on the other: point and that consequently is 
the only point: which I am required to consider in this appeal. 

Mr. Amin, learned counsel appearing on behalf of the appellant-Society, con- 
tends that all societies registered under the Societies Registration Act would be 
corporations or; at any rate, quasi-corporations; and since the Society’s objects 
are not confined to this State, only Parliament can ‘pass legislation about it by: 
virtue of entry 44; List I-Union List, of the Seventh Schedule; of the Constitu- 
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tion. It, therefore, becomes necessary to refer to some of the entries in the 
Seventh Schedule to the Constitution, to which reference has been made in the 
course of arguments before me by Mr. Amin as well as the learned Government 
Pleader, who appeared on behalf of the Charity Commissioner. 

From List Il-Union List, the following entries were referred to:— 

“43. Incorporation, regulation and winding up of trading corporations, including bank- 
ing, insurance and financial corporations but not including co-operative societies. 

44. Incorporation, regulation and winding up of corporations, whether trading or not, 
with objects not confined to one State, but not including universities. 

85. Corporation tax.” 

From List I[-State List, the following entry was referred to :— 

“32. Incorporation, regulation and winding up of corporations other than those spe- 
cified in List I, and universities; unincorporated trading, literary, scientific, religious and 
other societies and associations; co-operative societies.” 

From List I-Concurrent List, the following entries were referred to :— 


“10. Trust and Trustees. 

28. Charities and charitable institutions, charitable and religious endowments and reli- 
gious institutions.” 
I may state that the two aforesaid entries in the Concurrent List are not referred 
to in the judgments of Mr. Justice Mudholkar and Mr. Justice Patel, though 
the learned Government Pleader stated that he had relied upon those entries 
in support of his case. According to Mr. Amin, entries 43 and 44 of the Union 
List as well as entry 32 of the State List clearly define the powers of the Union 
and State Legislatures regarding corporations. Entry 43 refers to trading 
corporations, including banking, msurance and financial corporations, but does 
not include co-operative societies. Entry 44 refers to incorporation, regula- 
tion and winding up of corporations, whether trading or not, with objects not 
confined to one State, but excludes universities. Entry 32 of the State List, 
is divided. mto two parts. The first limb of that entry refers to corporations 
other than those specified in List I, i.e. non-trading corporations with objects 
confined to the State, and universities, which are excluded im entry 44. The 
second limb of entry 32 refers to unincorporated societies or associations, and 
co-operative societies which are excluded in entry 43. Mr. Amin argues that 
a corporation or a quasi-corporation with objects not eonfined to a State, must 
fall within entry 44 of the Union List and cannot consequently fall in either 
the first or the second limbs of entry 32 of the State List. It is necessary to 
mention that what is challenged before me is not the vires of the Act but that 
part of it which defines the expression ‘‘public trust’’. Section 2(/3) of the 
Act is in these terms :— l 

2(13). “ “Public trus? means an express or constructive trust for either a public re- 
ligious or charitable purpose or both and includes a temple, a math, a wakf, a dharmada 
or any other religious or charitable endowment and a society formed either for a religi- 
ous or charitable purpose or for both and registered under the Societies Registration 
Act, 1860.” 

It is contended that the appellant-Society ‘cannot be governed by this defini- 
tion since it is a corporation or a quasi-corporation by virtue of its registration 
under the Societies Registration Act and, consequently, it is incompetent to the 
State Legislature to bring such societies with objects not confined to one State 
within the ambit of the provisions of the Act. Now, once it is held, as it has 
been held in this case, that the society constitutes a public charitable trust, 
I fail to see why the State Legislature cannot pass legislation governing such a 
society by virtue of entries 10 and 28 in the Concurrent List which refer to 
trusts and trustees and charities anc charitable institutions, without any re- 
ference to their objects being confined to one State or not. It is not contended 
before me that Parliament has enacted any legislation in respect of trusts or 
charitable institutions. which is in conflict with the provisions of the Act, and 
if that be so, in my judgment, it would be difficult to hold that the Act, in so 
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far as it brings the. Society which is a public charitable trust within its scope, 
is not a valid legislation. But’ Mr. Amin’s answer to this is that once the Court 
holds:that the Society is a’ Corporation or quasi-corporation with objects which 
are India-wide, no other. entry in the Act can come into operation except entry 
No. 44 which must be given a liberal and not a narrow interpretation on. the 
decided authorities. 

Now, the principles governing the interpretation of the entries in the three Lists 
in the Seventh Schedule of the Constitution are well settled. A number of 
authorities were cited before me on this point and the following principles can 
indisputably be deduced from these authorities :— 

(1) In construing words in a constitutional enactment conferring legis- 
lative power the most liberal construction should be put upon them, so that the 
same may have effect in their widest amplitude. This principle, would equally 
apply to the construction of the items in the three Lists. None of the items 
should be read in a narrow or restricted -sense and each general word 
should be held to extend to all ancillary or subsidiary matters -which can be 
fairly and reasonably comprehended in it. See The United Provinces v. Atiga 
Begum! and Navinchandra Mafatlal v. Commr. I.T*. 

, (2) When considering the ambit of an express legislative power in rela- 
tion to an unspecified residuary power, a broad interpretation can be given to 
the former at the expense of the latter. The case, however, is different where 
under the Constitution there are two complementary powers each expressed in 
precise and definite terms. In such a case, there is no justification for giving 
a broader interpretation to one power rather than to the other. See Ram Kri- 
shna Ramnath Agarwal of Kampiee v. Secretary, Mumeipal Committee Kam- 
ptee?. It would, therefore, follow that an item in the Union List cannot be inter- 
preted at the expense of a complementary item in the State List, when both are 
In precise and definite terms. 

(3) An attempt must always be made to reconcile ito diferent legisla- 


tive powers so as to avoid' a conflict. As was observed by Gwyer C.J. in In re 


The Central Provinces and Berar Act No. XIV of 19384 (p. 49): 

“ ,.It is a fundamental assumption that the legislative powers of the Centre and 
Provinces could not have been intended to be in conflict with one another, and, therefore, 
we must’ read them together and interpret or modify the language in which one is 
expressed by the language of the other...” ` 
He, however, further observed (pp. 49- 50) : 

“ee . that a! general power ‘ought not to be so construed as to make a nullity of a 
particular power conferred. by the same Act and operating in the same field, when by 


treading the former in a more restricted Sense effect can be given to the latter in its- 


ordinary and natural meaning.” 

See also Bank of Toronto v. Lambe and Citizens Insurance Company of Canada 
v. Parsons®, referred to by Gwyer C.J. in that case. It would, therefore, seem 
to follow that in an attempt to reconcile conflicting powers it has to be seen 
whether a fair reconciliation is not possible by giving to an item in the Union 
List a meaning which, if less wide than it might in another context bear, is yet 
one that can be properly given to it and equally giving to the language of the 
entry in the State List a meaning which it can porperly bear. Governor-General 
in Council v. Province of Madras.” 

(4) When the validity of a legislation is challenged on the ground that 
though purporting to deal with a subject in one List it touches also on a subject 
in another List, the impugned statute may be examined in the light of the rule 
evolved by the Judicial Committee of the Privy Council to ascertain its ‘pith 
and’ substance’ or its ‘true nature and character’ for the purpose of ae 


1 [1940] F.C.R. 110, at p. 134, s.c. [1941] 4 [1939] F.C.R. 18. 
A.LRB.F.C. 16, at p. 25. 5 (1887) 12 App. Cas. 575, at pp. 586-587. 

2 (1954) 57 Bom. L.R. 628, S.C., at p. 631. 6&6 (1881) 7 App. Cas. 96. 

3 [1950] S.C.R. 15, at p. 22, s.c. [1950] 7 (1945) L.R. 72 LA. 91, 102, s.ç. [1945] 
A.LRB. S.C. 11, at p. 13. - ALR. P.C. 98, 100. 
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ing whether it is legislation with respect to matters in this List or in that List. 
Subrahmanyan Chettiar v. Muttuswami Goundan®, Prafulla Kumar Mukherjee 
v. Bank of Commerce, Limited, Khunla®, The State of Bombay 
v. F. N. Balsara’®. This doctrine of ‘pith and substance’ has been 
recently explained’in the decision of the Supreme Court in A. S. Krishna v. 
Madras State’, where Mr. Venkatarama Ayyar J. observed (p. 301): 


“If a statute is found in substance to relate to a topic within the competence 
of the legislature, it should be held to be intra vires, even though it might incidentally 
trench on topics not within its legislative competence. The extent of the encroachment 
on matters beyond its competence may be an element in determining whether the legis- 
lation is colourable, that is, whether in the guise of making a law on a matter within 
its competence, the legislature is, in truth, making a law on a subject beyond its com- 
petence. But where that is not the position, then the fact of encroachment does not 
affect the vires of the law even as regards the area of encroachment... .” 


Mr. Amin contends that in the present case. there is no question of any re- 
conciliation between entry. 44 in the Union List and entry 32 in the State List, 
as there is no overlapping and, therefore, there is no question also of invoking 
the doctrine of ‘pith and substance’. According to Mr. Amin, the Society 
havine been registered under the Societies Registration Act gets the status of 
a corporation or a quasi-corporation and the objects of the Society being not 
confined to one State, the first part of entry 32 cannot apply to such a society, 
but only Parliament can pass legislation regulating such society under entry 
44 of the Union List. Mr. Amin further contends that the second part of entry 
32 dealing with unincorporated societies or associations refers to wholly differ- 
ent legal bodies and the two entries cannot be mixed up. 


In support of his argument that the Society is a corporation, Mr. Amin has 
invited my attention to Halsbury’s Laws of England, 8rd edn, Vol. 9, at page 3, 
where corporations have been divided into two main classes, namely, corpora- 
tions aggregate and corporations sole. A corporation within either of these 
classes may be an ecclesiastical corporation or a lay corporation, the latter 
class of corporations being divided into trading and non-trading corporations. 
` A ‘corporation aggregate’ is defined by Halsbury as follows (p. 4): 


“A corporation aggregate ‘has been defined as a collection of individuals united into 
one body under a special denomination, having perpetual succession under an artificial 
form, and vested by the policy of the law with the capacity of acting in several respects 
as an individual, particularly of taking and granting property, of contracting obli- 
gations and of suing and being sued, of enjoying privileges and immunities in common, 
and of exercising a variety of political rights, more or less extensive, according to the 
design of its institution, or the powers conferred upon it, either at the time of its crea- 
tion or at any subsequent period of its existence.” : 

According to Halsbury, some of the essential characteristics of a corporation 
are that its identity is continuous, that is to say, it has perpetual succession, 
that it has a distinct legal entity, that it must have a name and, in the ease of 
a corporation aggregate, as a general rule, it ean only act or express its will 
by deed under the common seal. Under the English law, a corporation may 
be created by charter or by statute, and in the latter case a corporation may be 
created by the authority of Parliament expressed either in a special statute 
creating a particular corporation or corporations, or in a general statute, under 
which any number of corporations may be created on complying with its terms. 
To constitute a corporation, however, it is not necessary that any particular 
form of words should be used in the statute; it is sufficient if the intent to 
incorporate be evident. Halsbury also refers to a third class of corporations, 
namely,-quasi-corporations, which only partially fulfil the definition of a corpora- 
tion. Instances of quasi-corporations sole are the Lord Chancellor, the Lord 

8 [1940] F.C.R. 188, at p. 201. 53 Bom. L.R. 982, S.C. [1951] ALR. S.C. 318. 


9 [1947] F.C.R. 28, at p. 5l. 11 [1957] A.LR. S.C. 297. 
10 [1951] S.C.R. 682, at p. 694, s.o. (1951) 
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Chief Justice and the Chamberlain. of London., Churchwardens and overseers 
formerly constituted a quasi-corporation, aggregate, holding land for parochial 
purposes, and churchwardens continue to possess a quasi-corporate capacity to 
hold personal property for church purposes. According to Halsbury, the dis- 
tinction does not seem to be of importance, except for the purpose of classi- 
fication and to. draw attention to the fact that bodies.of this character are not 
fully constituted corporations. See foot-note_(a), pages 3-4, of Halsbury’s 
Laws of England, 3rd edn., Vol. 9. See also Grant’s Practical Treatise on’ the 
Law of Corporations, page 661. Corpus Juris Secundum, Vol. 18, in dealing 
with the subject of corporations, refers to quasi-corporations in §. a at page 
399, in these terms :— 

“In addition to corporations proper, there exist so called quasi corporations or cor- 
porations sub modo. These consist of associations and government or political institu- 
tions or officers which are not corporations in the full sense, but which are invested by 
law with some of the attributes of a corporation, as the capacity to sue or to be sued 
as a corporate body, to have a continued, existence unaffected by death or disability of 
members, or to make particular contracts or hold particular property or rights as a 
corporate body. 

In this class, for example, the courts have included countries, towns or townships, 
parishes, school towns or districts, and the like; drainage, leavee, or reclamation districts; 

certain state, county, or municipal boards or officers; and a society not expressly in- 
corporated, but which was invested by law with the proprietorship of lands and which 
had been recognized as a body in. the courts and by the legislature.” 

In support of his argument, that the Society is a corporation or a quasi- 
corporation, Mr. Amin has relied on certain decisions. The first is The Can- 
tonment Committee, Poona v. Barjorji Bamanji!?; where the Poona Canton- 
ment Committee was sued to recover damages for breach of conservancy con- 
tract and the Committee resisted the suit on the ground that it was not properly 
framed since all the members of the Committee were not parties to the suit and 
it was. held that the. rules by which the Committee was created did by impli- 
cation, though not by express words,.create the committee a corporation for 
the purposes of the conservancy of the cantonment and, therefore, it could sue 
and, be sued in its own name on contracts entered into in its corporate character.. 
It, appears from the’ judgment .of Mr. Justice Jardine that the Court con- 

-sidered the evidence in the case as well as the rules of the committee and came 
to the conclusion that the committee did act in a quasi corporate manner. In 
the case of District School Board, Bijapur v. Bhagwan’? it was held by a Divi- 
sion Bench of this Court that a District School Board constituted under s. 3, 
el. (Z ), of the Bombay Primary. Education Act, 1923, as amended by Act XV of 
1927, is a corporation and is liable to be sued as such. It was observed by 
Mr. Justice Patkar in this case that the general scheme of the Bombay Primary 
‘Education Act was that the members.of the School Board could not act indi- 
vidually and had to act collectively and that the School Board ‘has a perpetual 
succession and capacity to act.as an.individual., On that ground he held that 
the School Board was a, corporation.. It has to be observed that the School 
Board was itself constituted under the Bombay Primary Education Act. In 
Krishnan v. Sundaram'+, Mr. Justice Kania held that the position of a society 
registered under the Societies Registration Act, 1860, is like that of a elub or 
a joint stock company, and in order to redress a-wrong done to the society or 
to recover moneys or damages alleged to be due to the society, the action should 
be brought. by the society itself. This ruling, however, is not an authority for 
the proposition that a society registered under the Societies Registration Act 
would be a corporation. 

Mr. Amin, however, places very strong reliance on the judgment of Mr. Justice 

_ Bhagwati, as he then was, in Satyavart Sidhantalankar v. Arya amaj, in 

* support of his argument that the appellant-Society, is a corporation or, at any 


12 (1889) LL.R.'14 Bom. 286. - T ‘14 (1940) 43 Bom. L.R. 562. 
. +18 (1932) 34 Bom. L.R..1500. _ .. 5 + 15. (1945) 48 Bom. L.R. 341. 
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rate, a quasi-corporation. In the case before Mr. Justice Bhagwati, one Satya- 
vart and four others’ were members of a society called the Arya Samaj, Bombay, 
and ‘they brought a suit describing themselves as ‘‘members of the Arya Sama} 
Bombay, on behalf of themselves and all other members of the Arya Samaj, 
Bombay, being a society registered under the Societies Act XXI of 1860”. De- 
fendant No. 1 was described as ‘‘ Vijayashankar Mulshankar, President of the 
Arya Samaj, Bombay’, ‘‘as representing the said Society of Arya Samaj, 
Bombay’’ while the said Vijayashankar and two others were impleaded as de- 
fendants Nos. 2 to 4 and described as ‘‘all the three being members of the 
Managing Committee of the Arya Samaj, Bombay, on behalf of themselves and 
all the other members of the Managing Committee of the society of the Arya 
Samaj, Bombay, registered under the Societies Act XXI of 1860’’. As there 
was some doubt about the title of the suit, the original plaint and the written 
statement in Suit No. 489 of 1945 on the Original Side of this Court were sent 
for. Paragraph 1 of the plaint in that case contained this statement: ‘“‘The 
plantinffs in suing defendant No. 1 are in reality suing the said society’’, and 
the written statement contained the statement that the suit was instituted by 
the plaintiffs on behalf of themselves and all other members of the society, that is’ 
to say, on behalf of the society itself, and the plaintiffs have not obtained the 
. sanction or consent of the society for the institution of the suit and they were, 
therefore, not entitled to maintain it. It was also contended that the society 
could not be made both plaintiff and defendants as was disclosed in the title 
as well as para. 1 of the plaint and, therefore, the suit as framed was bad in 
law and not maintainable. It was on the basis of these pleadings that issue 
No. 2 was raised as to ‘‘Whether the society in the suit is both the plaintiff 
and the defendant and whether the suit as framed is maintainable’’. The title 
in the plaint clearly showed that it was a suit against Vijayashankar, President 
of the Arya Samaj, and was not a suit against the society Arya Samaj 
in its own name. Mr. Justice Bhagwati, however, considered the ques- 
tion as to whether the Arya Samaj was a corporation and came to the 
conclusion, after exhaustive consideration of the provisions of the Societies 
Registration Act, that the society registered under the said Act was a legal 
entity, apart from the members constituting the same and, therefore, it could 
sue and be sued in its own name. On the second issue, Mr. Justice Bhagwati 
allowed the plaintiffs to amend the plaint by describing themselves as members 
of the Arya Samaj, Bombay, on behalf of themselves and all other members 
ef the Arya Samaj, Bombay, being a society registered under the Societies Re- 
gistration Act XXI of 1860, ‘‘except the defendant’’. Mr. Amin did not 
seriously dispute that in view of the description of defendant No. 1 in the title 
of the plaint in the case before Mr. Justice Bhagwati, the suit could not have 
‘ been regarded as a suit brought against the Arya Samaj in its own name and, 
therefore, the observations of Mr. Justice Bhagwati would be obiter. But he 
contends that the view of Mr. Justice Bhagwati that a society registered under 
. the Societies Registration Act would have legal existence apart from the members 
constituting the same and would acquire all the essential attributes of a corpo- 
ration, is entitled to great weight and should be followed. Mr. Amin does not 
dispute that the Societies Registration Act by itself does not expressly confer 
the status of a corporation on societies registered under its provisions. But 
he argues that a society being registered under the Societies Registration Act, 
it will have a perpetual succession or a continuous identity and would be 
a legal entity distinct from its members and, therefore, would be a corporation. 


In order to appreciate this argument, it is necessary to refer to some of the 
provisions of the Societies Registration Act (XXI of 1860). The preamble of 
the Act shows that it was enacted for i improving the legal condition of societies 
established for the promotion of literature, science, or the fine arts, or for the: 
diffusion of useful knowledge, the diffusion of political edueation or for charit- 
able purposes. Under s. 1, any seven or more persons associated for any lite- 
rary, scientific or charitable purpose, or for any such purpose as is deseribed 
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in's. 20 of ‘this Act, may, by subscribing their names to a memorandum of as- 
sociation and filing the same with the Registrar of Joint Stock Companies, form 
themselves into a society. Under s. 2, the memorandum of association is to 
contain the name of the society, the objects ‘of-the society and the names, addres- 
ses, and' occupations of the governors, council, directors, committee or other 
governing body to whom, by the rules’ of the society, the management of its 
affairs is entrusted. Under s. 5, the property, moveable and immoveable, be- 
longing to a society registered under the Societies Registration Act, if not vested 
in trustees, shall be deemed to be vested, for the time being; in the governing 
body of such society, and in all proceedings, civil and criminal, may be des- 
eribed the property of the governing body of such society by their proper 
title. Under s. 6, every society registered under this Act’may sue or be sued 
in the name of the president, chairman or principal secretary, or trustees, as 
shall be determined by the rules and regulations of the society, and, in default 
of such determination, in the name of such person as shall be appointed by the 
governing body for the oceasion. Under’'s. 7, no suit or'proceeding in any Civil 
Court shall abate or discontinue by reason of the person by or against whom 
such suit or proceedings shall have been brought or continued, dying or ceasing 
to fill the character in the name whereof he shall have sued or been sued, but 
the same suit or proceedings shall’ be continued in the name of or against the 
successor of such person. Under s. 8, if a judgment shall be recovered against’ 
the person or officer named on behalf of: the society, such judgment shall not 
be put in force against the property, moveable or immoveable, or against the 
body of such person or officer, but against property of the society. Under s. 14, 
if upon the dissolution of any society registered under the Act there shall re- 
main after the satisfaction of all its debts and liabilities any property what- 
goever, the same shall not be paid to or distributed among the members of the 
said society or any of them, but shall be given to some other society, to be 
determined by the votes of ‘not less than three-fifths of the members present 
personally or by proxy at the tinie of the dissolution, or, im default thereof, by 
the Court. It is contended by Mr. Amin that Mr. Justice Bhagwati held in 
the case of ‘Satyavart Sidhantalankar that-in spite of the provisions contained 
in ss. 6, 7-and 8 of the Societies Registration Aet it was competent to a- society 
registered’ under the said Act to sue or be sued in the registered name of the 
society, because the society on its registration became a legal entity apart from 
the members: constituting’ the same. -In coming to this conclusion Mr.- Justice 
Bhagwati relied-on‘Taff Vale -Ratlwayrv.: Amalgamated. Society of Railway 
Servants'®,' That was æ dase where a trade union registered under the English 
Trade -Union Acts ‘of 1871-and 1876 was sued by the Railway, which claimed 
an injunction against the trade union ‘on ‘account of a strike which had taken 
place in ‘August 1900 among that railway’s servants. The general secretary as 
well as the organising secretary of the Amalgamated Society were also implead- 
ed as defendants.. A summons was taken out on behalf of the trade union to 
strike out: its name on the ground that it. was neither a corporation. nor an in- 
dividual and could not be sued in, a quasi-cérporate or any other capacity. 
Mr. Justice Farwell; however, held that-though a trade union was neither a 
corporation nor an individual nor a partnership between a number of indivi- 
duals, the Trade Union Act! having given it a capacity for owning property and 
acting by-agents, such capacity involved the necessary correlative of liability 
to’ the extent of such. property for the acts and defaults of such agents. He, 
therefore; dismissed the.summons taken out by the trade union. The appeal 
Court,. however, held that a trade union registered under the Trade Union Act 
could not. be sued in its registered mame, and reversed the decision of Farwell 
J. ‘The railway company filed an appeal to the House of Lords, and the House 
` Of Lords reversed the decision of, the appellate Court and restored the decision of 
Farwell J. holding that a trade union registered under the Acts of 1871 and 
1876 could be sued in its registered name. Mr. Justice Bhagwati in his judg- 
"16 _ [1901] A.C. 426, 
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ment referred to” the speeches of ‘Lord Brampton and Lord Lindley in this 
ease. It would be, however, clear from the observations of Lord Brampton at 
page 449, that as there was no provision in the Trade Union Act of 1871 autho- 
rising and directing that the trade union shall sue and be sued in any other 
name than that given to it by registration, Lord Brampton was of the view 
that the Legislature in creating a trade union intended that for all purposes 
the name of the trade union should be used in all legal proceedings, though 
under s. 9 of the same Act the trustees were to hold real and personal property 
of the society. In the present case, however, s. 6 of the Societies Registration 
Act provides that a society registered under that Act may sue or be sued in the 
name of the president, chairman or principal secretary or trustees as shall be 
determined by the rules and regulations of the society and in default of such 
determination in the name of such person as shall be appointed by the govern- 
ing body for the occasion. Myr. Justice Bhagwati, however, relied on the ob- 
servations of Lord Lindley at page 445, who held that the use of the name of 
the registered trade union in legal proceedings was a more convenient mode of 
proceeding than that which would have to be adopted if the name could not 


_be sued and though the use of the name was not compulsory it was at least 


„ permissive. It is not necessary for the purpose of this appeal to consider the ques- 


, .. tion whether a society registered under the Societies Registration Act could sue 


or be sued in its own name in spite of the provisions of s. 6 of the Societies Regis- 
ration Act. But the case Taff Vale Railway v. Amalgamated Society of Railway 
Servants, on which Mr. Justice Bhagwati relied, does not, in my judgment, sup- 
port the proposition that a society registered under the Societies Registration Act 
would. be a corporation. Lord Lindley’s observations in the case show that he re- 
garded a. trade union registered under the Trade Union Act as ‘‘an unincorporat- 
éd society’. The observations of Lord Lindley on this point at pages 444- 445 
may be usefully quoted :— 

.. The Act does not in express terms say what:use is to be made of the name under 
which he trade union is registered and by which it is known. But a trade union which 
is registered under the Act must have a name: See ss. 14, 16, and Sced. I.; it may acquire 
property, but, not being incorporated, recourse is had to the old well-known machinery of 
trustees for acquiring and holding such property, and for suing and being sued in respect 
of it (ss. 7, 8, 9). . The. property so held is, however, the property of the union: the union. 
is the beneficial owner. My lords, a careful study of the Act leads me to the conclusion 
that the Court of Appeal held, and rightly held, that trade unions are not corporations; but 
the Court held further that, not being corporations, power to sue and be. sued in their re- 


. gistered name must be conferred upon them; and further that the language of the statutes 


was not sufficient for the purpose. Upon this last point I differ from them. The Act 
appears ‘to me to indicate with sufficient clearness that the registered name is one which 
may be used to denote the union as an. unincorporated society in legal proceedings as 
well. as for business and other purposes.” 

` It will be clear, therefore, that Lord indies accepted the view of the Court 
of Appeal which was also the view of Farwell J., that the trade union regis- 
tered under. the Trade Union Act was not a corporation, but differed from the 
view of the Court of Appeal and held that the use of the registered name of 
the trade union in legal proceedings would be at least permissive. Under s. 5 
of the Societies Registration Act, as already indicated, property belonging to the 
society, if it is not vested in trustees, is to be deemed to be vested for the time 
being in the governing body of such society and that, in my opinion, would 
also indicate that the societies registered under the Societies Registration Act 
would not be corporations. 

The learned Government Pleader has also pointed out that Mr. Jı ustice 
Bhagwati refers at p. 350 in Sdtyavart Sidhantalankar’s case to the termino- 
logy said to have been adopted by Cozens-Hardy M. R. in Osborne v. Amal- 
gamated Society of Railway Servants,1? with reference to a registered trade 
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union as ‘‘a species of quasi- -corporation’’; ’. but in fact that was how a registered 
trade: union was described in the arguments addressed to the learned Master 
of the Rolls, and the judgment of ‘Cozens-Hardy M. R. does not clearly indi- 
cate whether he accepted. the ‘argument that:a_ registered .trade union would 
be a- species- of quasi-corporation. There is some force in what the learned 
Government Pleader has urged in this connection. As I have already indi- 
cated, it is not necessary in the present case to consider whether a society 
registered under the Societies Registration Act can sue or be. sued in its own 
name despite the provisions of s. 6 of that Act; and it is, therefore, not neces- 
sary for me to consider the argument of the learned Government Pleader that 
the decision of Mr. Justice Bhagwati may have perhaps to be reconsidered on 
this point. 

It is contended. by the Government ’ Pleader - that societies registered under 
the Societies Registration. Act cannot :be regarded as corporations within the 
meaning of the term ‘corporation’ used in.the entries in the Union and the 
State Lists under the, Constitution. -In the first: mstance, it is argued that a 
corporation is a creature of statute, and in Tudia, even prior to the Societies 
Registration’ Act, which. was enacted in 1860; as well as after 1860, Acts have 
‘been passed expressly creating corporations, and it is-urged that the framers 
of the Constitution could not. have ignored this legislative practice and, 
therefore,.could not. have used the word ‘corporation’ so as to include in its ambit 
bodies which, though unincorporated, would have attributes, similar to those of 
a corporation so as to be described as quasi-corporations. It cannot be disput- 
ed that reference to legislative practice may be admissible for cutting down: 
the meaning of a word.in order to reconcile conflicting provisions in two legis- 
lative Lists., See In Re the Central. Provinces and Berar Act No. XIV of 1938 
and Navinchandra .Mafatlal v.:Commr. I.. T. On this point, the learned. 
Government Pleader referred to a number of statutes creating corporations both 
prior to and after the Constitution.. Before 1860, there were, for instance, four 
Acts, viz.,,Act No. II of 1857 establishing the University at Caleutta ; Act 
No. XIX of 1857, an Act for the incorporation and regulation of J oint-Stoek 
Companies anid. other Associations; Act No. XXII of 1857 incorporating and 
establishing the University of: Bombay ; ;.and Act No. XX VIT of: 1857, incorpo- 
rating and establishing the University of Madras. Section 1 of Act XXIT of. 
1857 constitutes and « declares the University of Bombay as one Body eons 
and states that 


“such Body Politic shall by eae name have perpetual succession and shall have a 
common seal, and by such name sue and be sued, implead and be impleaded, and 
answer and be answered unto, in every Court of Justice within the territories in the: 
-possession and under the government of the East India Company.” te 
Similar provision as to incorporation is to be found in all the other Acts. The . 
other - Central Acts to which my attention was invited are the Co-operative ` 
Societies Act (II of 1912), the Red Cross Societies Act (XV of 1920), the 
Cantonments Act (II of 1924), the Bar Councils Act (XX XVIII of 1926), the 
Medical Councils Act (XXVII of 1933), the Damodar Valley Corporation. Act 
(XIV of 1948) and the Employees’ State Insurance. Act (XXXIV of 1948). 
All these Acts have specific sections incorporating bodies created by these Acts. 
The Companies Act of 1913 as well as the Companies Act of 1956 expressly 
provide for incorporation of companies. The Bombay Co-operative Societies 
Act (VTI of 1925) ‘as well as the Bombay Non-trading Corporation Act (XXVI 
of 1959) also contain similar provisions. The learned Government Pleader, 
however, ‘does ‘not dispute that apart from express incorporation, it is possible 
to have a corporate body, if the Legislature in’ „dealing with it, without ex- 
pressly incorporating it, manifests an intention to incorporate it. See 
Mackenzie-Kennedy v. Air Council, 18 where Atkin-L. J. held that the Air Coun- 
cil was not a corporation though under S. 10 of Air Force (Constitution) Act, | 


18 [1927]2 K.B. 617, at p. 534.. 
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1917, the Air Council might sue and be sued, and might for all purposes be 
described, by that name and by virtue of s. 8 has the characteristic of perpe- 
tual succession, He quoted with approval the observations of Littledale J. 
in The Conservators of the River Tone v. Ash,'? that 

“To create a corporation by charter or Act of Parliament it is not necessary that. 
any particular form of words be used. It is sufficient if the intent to imcorporate 
evident”. i 
But then Atkin L. J. proceeded to observe (p. 534) : 

“..I find, however, that in fact under the Order in Council the property of the 

Secretary of State for War, and such property as the Air Council may acquire under 
the powers transferred to them, is vested not in the Air Council but in the President. 
I also bear in mind that there were in existence before 1917 various Acts expressly con- 
stituting Departments of State corporations. I need only refer to the Acts incorporating 
for certain purposes the Secretary of State in Council of India (Government of India 
Act, 1858, s. 65); the Postmaster-General (Post Office Duties Act, 1840, s. 67); and the 
Commissioners of Public Works (Commissioners of Works Act, 1892, s. 1). If it had 
been intended to incorporate the Air Council one would have expected the well known 
precedents to be followed with express words of incorporation, and express definition of 
the purposes for which the department was incorporated.” 
The learned Government Pleader contends that apart from the fact that the 
Societies Registration Act contemplated the registration of societies of various: 
and heterogeneous types under s. 20, there are provisions in the Act which 
would militate against the argument that all societies registered under the Act 
would have the status of a corporation or quasi-corporation. In this connec- 
tion, I have already referred to ss. 5 and 6 of the Act which show that the 
property of the society is either to vest in the trustees or, if not so vested, be 
deemed to be vested for the time being in the governing body of the society, 
and societies registered under the Act can sue or be sued in the name of the 
president, chairman or principal secretary, or trustees, as shall be determined 
by the rules and regulations of the society, and, in default of such determina- 
tion, in the name of such person as shall be appointed by the governing body 
for the occasion. The learned Government Pleader has also invited my atten- 
tion to para. 2 of s. 10 of the Societies Registration Act, which shows that if the 
defendant is successful in any suit or other proceedings brought against him 
at the instance of the society and shall be adjudged to recover his costs, he may 
elect to proceed to recover the same from the officer in whose name the suit shal} 
be brought or from the society, and in the latter case shall have process against 
the property of the said society. The provisions of ss. 5, 6 as well as para. 2 
of s. 10, it is contended, would indicate that the Legislature was really mani- 
festing an intention to withold incorporation from societies registered under 
the Societies Registration Act rather than conferring the status of a corporation 
or a quasi-corporation on these societies. There is considerable force in this 
argument. 

Then it is contended that the term ‘corporation’ as used in the Union as well 
as the State List cannot include quasi-corporations or societies having substan- 
tially, if not all, the attributes of a corporation. It was argued by Mr. Amin. 
that entry 7 in List III, Concurrent List, of the Constitution refers to contracts, 
and that must necessarily refer to quasi-contracts also, and if that be so, the 
term ‘corporation’ must also include within its ambit quasi-corporations or, 
-as Mr. Amin also proposed to call them, societies similar to corporations. In 
the first instance, the analogy of the entry relating to contracts would, in my 
opinion, be not proper, because the entry occurs in the Concurrent List, and 
obviously, if that entry is given a meaning so as to include quasi-contracts, no- 
question of any conflict: is likely to arise because both the Parliament as well as 
the State Legislature would be competent to legislate on the subject of 
‘contracts’ interpreted in its widest ambit. The difficulty, however, arises, with: 
‘reference to the term ‘corporation’ which occurs in the Union List as in the State 

19 (1929) 10 B. & ©. 349, at p. 384. 
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List. The learned Government Pleader points out that if the term ‘corpo- 
ration’ is to include quasi-corporations, a similar meaning will have to be given 
to that term in entry 85 in List I, Union List, which refers to a corporation 
tax; so that under that entry, the Union Legislature would have power to 
impose a corporation tax not only on corporations in the real sense of the term 
but also quasi-corporations which, according to the contention of the appellant, 
would include all heterogeneous kinds of societies which are likely to be registered 
by virtue of s. 20 of the Societies Registration Act. In my judgment, the 
difficulty pointed out by the learned Government Pleader cannot be easily 
brushed aside. . 

-The learned Government Pleader also referred to the case of Narasaracpeia 
Electric Corporation v. State of Madras,2° where a question as to the validity 
of the Madras Electricity Supply (Acquisition) Act, 1949, was raised and the 
Madras High Court had to consider the conflict between item 33 of List I deal- 
ing with corporations and item 31 of the List III dealing with electri- 
city, in the Seventh Schedule to the Government of India Act, 1935. 
I do not, however, propose to refer to that case, since the learned Govern- 
ment Pleader frankly stated that it appears to have peen reversed by the 
Supreme Court though on another ground, in R. E. 8S. Corporation v. State 
of Andhra.*) 

In my judgment, societies registered under the Societies Registration Act are 
neither corporations nor quasi-corporations but are unincorporated societies 
contemplated under the second part of entry 32 of the State List. As I have 
already indicated, the object of the impugned Act is to regulate and to make 
better provision for the administration of public religious and charitable trusts 
in the State of Bombay. The definition of ‘publie trust’ under s. 2(73) of 
the Act includes a society formed either for a religious or charitable purpose 
or for both and registered under the Societies Registration Act. If all the provi- 
sions of the Act are carefully examined, the Act is in the main intended to regu- 
late the administration of public religious and charitable trusts, and this subject 
would fall within the ambit of entries 10 and 28 of the Concurrent List. Even 
assuming, therefore, that societies registered under the Societies Registration 
Act are not unincorporated societies but fall within the scope of entry 44, I do 
not think that the validity of the Act can be challenged on the ground that 
incidentally it entrenches on the field contemplated by entry 44. In the result, 
therefore, I agree with the view expressed by my brother Patel J. on the point, 
involved in this appeal. 

I may mention that no argument was advanced by Mr. Amin before me 
‚challenging the vires of the Act on the ground that so far as the appellant: 
Society is concerned the Act might affect its properties outside the State of 
Maharashtra. The learned Government Pleader wanted in this connection to 
rely on the Supreme Court case, State of Bihar v. Charusila Dasi®2 in support 
of the validity of the Act even on that point. But it is not necessary for me 
to deal with it, as the question was not raised before me by Mr. Amin. 

I was informed during the course of arguments that the Society has made an 
application to the State Government for an order directing its exemption from 
the provisions of the Act as contemplated under the first proviso to s| 1(4) of 
the Act. That application, the learned Government Pleader informs me, could 
not be considered by the State Government because these proceedings have 
been pending. Nothing in this judgment may, however, be taken to affect a 
favourable consideration of that application on merits. 

The result is that I hold, agreeing with my brother- Patel J. that the Bombay 
Publie Trusts Act, 1950, applies to the appellant-Society, though it is registered 
under the Societies Registration Act and has its objects not confined to one 
State. This appeal, therefore will have to be dismissed, but in the circumstances 


of this case there will be'no order as to costs. Appeal dismissed. 
20 [1951] A.LR. Mad. 979. : 22 [1959] 8.C.J. 1188. `` 
21 [1954] ALR. S.C., 251. | l f ee 
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Before Mr. Justice Naik. 


VASANT SHANKAR OAK v. RAGHUNATH DEVAJI BANKAR.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
11, 2(10)—Standard rent determined on basis of consent between landlord and pre- 
vious tenants—Application for fixation of standard rent made by successor tenants 
—Maintainadility of application—Whether decision determining standard rent under 
s. 11 operates as judgment in rem. 


Under s. 11 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, any tenant can apply to the Court for the determination of the amount of the 
standard rent irrespective of whether such rent was determined in a previous decision 
to which he was not a party. 

A decision between a landlord and tenant deerme the standard rent: under 
s. 11 of the Act does not operate as a judgment in rem. Such a decision is not 
binding upon the successor tenant and it is open to the latter to reagitate the issue 
in a properly constituted proceeding. Such is the position notwithstanding the fact 
that the earlier decision was arrived at on merits of the case. 

Lazarus-Barlow v. Regent Estates,’ relied upon. 
_  ,King v. York’, explained. 
Chapsi v. Keshavji and Popatlal Ratansey v. Kalidas', referred to. 


The. facts appear in the judgment. 


L. G. Khare, for P. A. Menon, 8. 8. Dighe and M. V. Datar, for the applicant 
(in all the C.R.As. ) 
G. S. Mansawalla and R. R. Kalola, for the opponents (In C.R.A.14/60.) 


Nar J. These three revision applications raise a common point and can, 
therefore; be disposed of by a common judgment. The petitioners (who will 
hereafter be called the tenants) made applications to the Small Causes Court, 
Bombay, for the fixation of the standard rent under s. 11 of the Rent Act in 
respect of their respective premises. The opponent (who will hereafter be 
called the landlord), who is common in all these -applications, resisted the said 
applications on the ground that the-predecessors of the present’ tenants had 
made similar applications before the Civil Judge, Junior Division, Thana, and 
that there was an order fixing the standard rent based on the consent of the 
parties. It was contended that the judgment:in those, eases operated as judg- 
ment in rem and, therefore, the applications by the present tenants were barred. 
_ That contention was upheld and the applications were dismissed by the trial 
' Judge. Applications, in revision,- were filed to the full court of the Small 
Causes Court, which summarily dismissed the applications. That is why the 
tenants have now approached this Court in revision. 

Now, the rent agreed upon between the landlord and the previous tenants was 
Rs, 50 p.m. for each of the premises. In the applications filed by the previous 
tenants the rent came to be reduced to Rs. 40 p.m. in respect of each of the pre- 
mises. This was in 1952. The present tenants entered into the premises in 
1954 agreeing to pay a monthly rent of Rs. 40 in respect of each of the pre- 
mises. It is in the background of these facts that the question as to whether 
the present applications are barred by virtue of the decision in the previous 
proceedings is to be determined. 


The. standard rent in relation to any premises as defined in s. 5(/0). of the 
Rent Act means— 


“(a) where the standard rent is fixed by the Court,...such standard rent; or 
(b) where the standard rent is not so fixed subject to the provisions of section 11”. 
Stress is laid upon the expression ‘‘standard rent in relation to any premises” 
*Decided, November 21, 1960. Civil Re- 1 [1949] 2 All E.R. 118. 
vision Application No. 1936 of 1959 (with *2 (1919) W.N.K.B. 59. 


Civil Revision Application- No. 1937 of 1959 3 (1920) 23 Bom. L.R. 133. 
and Civil Revision Application No. 14 of 1960). 4 (1957) 59 Bom. L.R. 860. 
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contained in sub-s. (70) of s. 5 of the Rent Act. It is contended that rent has 
always relation to the premises and not to*the persons concerned. It was ar- 
gued by Mr. Mansawala, for the opponent-landlord, that the tenants may come 
and go but the rent will be the same, because it has always relation to the pre- 
mises. Section 11 of the Rent Act provides that the Court may, upon an appli- 
cation made to it for that purpose...fix the standard rent at such amount as 
having regard to the provisions of the Act and the circumstances of the case, 
the Court deems just. It will thus be seen that under s. 11 of the Rent Act, 
the standard rent, is to be fixed having regard to the provisions of the Rent 
Act and the circumstances of the case, upon an application made to it for that 
purpose. 

In the Courts below reliance was placed on the decision of Setalvad J. in 
Chapsi v. Keshavjt'. The only question that arose for consideration in that 
ease was whether there could be -different standard rent as between the land- 
lord and the tenant on one hand and the tenant and the sub-tenant on the 
other and it was held that there could not be different standard rent for the 
same premises as between the landlord and the tenant on one side and the 
tenant and the sub-tenant on the other. Incidentally, reference was made to 
the decision of the Court of Appeal in King v. York?. It was observed in 
King v. York that the provisions of the Increase of Rent and Mortgage Interest 
Act, 1915, 


“applied to houses, not to persons. The Act soeected in rem, not in personam. It 
stereotyped the rent of a house”. 
This observation was cited with approval and Setalvad J. observed that | 


“the standard rent is to be fixed in relation to premises and not in relation to per- 
sons, and can, therefore, be only one and not varying as between different individuals” 
(p. 138). 

I do not think that this case is an authority for the proposition that the decision 
regarding the standard rent taken in earlier proceedings operates as Judgment 
an rem. 

What the learned Judges have laid down in King v. York was that the Act 
operated in rem, not in personam. That does not mean that every decision 
given under the Act operated as judgment in rem. The observation that the 
Act operated i in rem must be read in the context of the definition of the standard 
rent as given in s. 2(/) of the Courts (Emergency Powers) Act, 1914. The 
term ‘‘standard rent’” was defined by that sub-section to mean: 

“the rent at which the dwelling-house was let on the 3rd day of August, 1914, or 
where the dwelling-house was not let on that date, the rent at which it was last let 
before that date, or in the case of a dwelling-house which was first Jet after the said 
3rd day of August, the rent at which it was first let”. 

It will thus be seen that the rent was standardized or to borrow the word used 
by the learned Judges in King v. York, ‘stereotyped’. That is why their Lord- 
ships said that the -Act operated in rem, not in personam. 

The decision in King v. York has been explained in a subsequent decision in 
- Lazarus-Barlow v. Regent Estates”. The facts of that case were as follows: 

On September 1, 1939, a flat was let by the first defendants to one K. for 
three years at a rent of £165 a year. In 1944 the first defendants brought 
proceedings in the High Court against K. for ejectment, and the Court made an 
order for possession, holding that the value of the services rendered under the 
lease formed substantial portion of K.’s rent, and, therefore, that K. was not 
protected by the Rent Acts. By a lease dated "May ‘11, 1945, the first defendants 
let the flat to the plaintiff for a term of seven years ‘at a rent of £280 a year. 
By its terms the first defendants covenanted to provide the same services to 
the plaintiff as had been rendered to K., but it was now conceded that in view of 
the decision in Palsar v. Grinling+ the value of the services no longer formed 
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a substantial portion of the rent, and, therefore, the premises were not excluded 
from the protection of the Rent Acts On June 30, 1948, the reversion expectant 
on the plaintiff’s lease was acquired by the second defendants. On an appli- 
cation by the plaintiff for a determination of the standard rent of the flat it 
was contended that the decision in K.’s case was one to which the plaimtiff was 
not a party and, therefore, it was not binding on her; that the decision 
in K.’s case was wrong; and that the standard rent should be based on the 
rent at which the flat was first let within the meaning of the Rent Acts, viz., 
£165 and not £280. 

It was held: i 

“(i) the fact that the Rent Acts might operate in rem did not mean that judgments 
under the Acts were conclusive against all persons. 2 

(ii) the decision as to K.’s tenancy was res inter alios acta and binding only on the 
parties to those proceedings and their privies, and the present case should, therefore, 
be remitted to the county court to re-determine whether Ks tenancy was or was not 
within the Rent Acts and to fix the standard rent accordingly”. 

With reference to the expression such as the Acts ‘‘operate in rem’’, Lord 
Greene, M. R. observed (p. 120): 

“Tthis expression] cannot be interpreted to mean that judgments under the Acts 
operate in rem, a quite different conception. If the legislature had intended so radical 
a departure from the ordinary rule that a judgment not inter partes which does not fall 
under one of the known heads of judgment in rem is, so far as the third persons, not 
privies, are concerned, res inter alios acta, it would have said so. In the present case, 
moreover, the language of s. 11(1) of the Rent and Mortgage Interest Restrictions Act, 


- 1923, seems to make it clear that any tenant can apply to the county court for a deter- 


mination of the amount of the standard rent, a provision which, in my view, is incon- 
sistent with the idea that an applicant would be conclusively bound by a previous deci- 
sion to which he was no party”. 

It may be pointed that the language of s. 11 of the Bombay Rent Control Act 
is more or less similar to the language of s. 11(/) of the Rent and Mortgage 
Interest Restrictions Act, 1923. On the basis of the decision of Lord Greene, 
M.R., we can say that under s. 11 of the Bombay Rent Act, any tenant can apply 
to the Court for the determination of the amount of the standard rent irres- 
pective of whether such rent was determined in a previous decision to which 
he was not a party. 

The question for consideration in Lazarus-Barlow’s case was, whether she 
was entitled to litigate afresh the question whether the lease to Kerner was or 
was not within the ambit of the Rent Acts and to have that question deter- 
mined in her favour on the ground that in the light of the House of Lord’s 
decision in Palsar v. Grinling the value to Kerner of the services to which he 
was entitled was not a substantial portion of the rent. Eivershed, L. J. and 
Somervell, L. J. in a joint judgment with which Lord Greene, M.R., concurred 
(although he wrote a separate judgment) observed (p. 122): 

“It is clear that the Kerner judgment cannot operate to estop the plaintiff per rem 
judicatam, but learned counsel for the defendant companies have contended that, having 
regard to the policy and general tenor of the Rent Acts, the judgment had the effect 
of determining at its date the ‘status’ of the flat as outside the scope of the Acts, and, 
at any rate to that extent, had the quality of a judgment ‘in rem’ binding accordingly 
on all the world, or at least on the plaintiff. The Rent Restriction legislation has, since 
it was first introduced, given rise to a rich volume of judicial decisions, and judges have 
from time to time observed it to be a characteristic of the legislation that it operates 
‘in rem and not in personam’...It is not, we find, necessary for the purposes of the present 


case to attempt to define what is the precise significance of the phrase that has been - 


used, ‘the Acts operate in rem’ save to observe that it appears to be used in a somewhat 
special sense...The words ‘the Acts apply in rem’ have been used by way perhaps of 
analogy, to illustrate the point that, given certain facis, the Acts will or may operate not 
merely in relation to a particular tenancy of some premises and between the parties to 


a 
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that tenancy, but in relation to the premises as such, for example, ‘by attaching to a 
dwelling-house a standard rent which applies to the whole house, and, where necessary, 
also applies by apportionment to every part.” 

Referring to the case of King v. York and as alse some other cases, their Lord- 
SA observed (p. 123): 

_ *,.,.Though we have examined carefully all the cases cited to us in argument it is 
clear that in none of them was the point raised, still less decided, that a determination 
of the facts essential to and involving the applicability. of the Acts to any premises 
pronounced by a court of competent jurisdiction operated as conclusive evidence for or 
against persons not parties or privies to the judgment. 

The question, however, in the present case is not whether the Acts operate in rem, 
but whether determinations by the courts of matters of fact or of mixed law and fact 
essential to the application, or non-application, of the Acts to particular premises on 
particular dates operate ‘in rem’ in the sense of binding not only parties to the proceed- 
ings and their privies, but all other persons who may thereafter be interested in the 
premises. It is clear that, if judgments of the kind stated have so extensive an effect, the 
result involves a substantial departure from the ordinary rule”. 

Again, at p. 124, their Lordships have remarked: 

“...As we have already indicated, the proposition that the Acts apply in rem does 
not involve the further proposition that judgment establishing the conditions for the 
application, or non-application, of the Acts likewise operate in rem, nor do'we think 
that any sufficient support can be derived from considerimg the ‘general policy’ of the 


Acts”, , 
I may now formulate the conclusions, which emerge from a reading of the' 
definition of the terms ‘‘standard rent’’ contained ‘in s. 5(70) and the pro- 
visions of s. 11 of the Bombay Rent Act and also the decision in Lezarus-Bar- 
low’s ease, as follows: 

(1) A decision between a landlord and tenant determining the standard 
rent does not operate as a judgment in rem. 

(2) Such a decision. is not binding eyen upon the successor tenant and 
it is open to the latter to seek to reagitate the issue in a properly constituted 


proceedings. 
(3) Such-is the position notwithstanding the fact that the earlier decision 
was arrived at on merits of the case. € 


The last proposition apparently may strike as somewhat startling. It may be 
contended that that may involve inconvenience and hardship upon the land- 
lord. The argument based on inconvenience, obviously, cannot be allowed to 
overweigh the fundamental principles of law relating to the effect of the judg- ` 
ment on persons who are not parties to the suit. After all, the inconvenience 
is not likely to be so very great in practice. A new tenant under a new tenancy 
_ would in the normal case be at a great disadvantage if he sought in effect to 
upset a previous determination duly litigated between the parties to an earlier 
contract. All the relevant facts would be in the possession of the landlord. 

In the present case, the determination of the standard rent is based on the 
eonsent of thé parties. There was no decision on merits. It is true that the 
rent determined on the basis of consent will also be standard rent 
within the meaning of that expression in s. 11, but that standard 
rent will govern only the parties to the compromise. If a decision arrived at 
on merits is not binding on persons who were not parties to the earlier case, 
it must follow that the same principle will apply with greater force to a de- 
cision based on consent. . 

Reference was then made by Mr. Mansawala to a decision in Popatlal Ratan- - 
sey v. Kalidas®. In that case, the tenant had made an application for the 
fixation of standard rent. The landlord filed a cross-suit. The trial Court 
fixed the standard rent at Rs. 40 p.m. and decreed the landlord’s suit for pos- 
session. Appeals were filed by the aggrieved parties and in appeal the parties 


5 (1957) 59 Bom. L.R. 860. 


408 ‘ THE BOMBAY LAW REPORTER. (VoL, LXO. 


agreed that reasonable and standard rent of the premises was Rs. 91 p.m. The 
landlord gave up his claim to recover possession of the premises. The Court 
considered that it was a fair and just agreement and that it was satisfied that 
there was nothing unlawful about it. Accordingly, it passed a decree in terms 
of the agreement. Thereafter, the landlord filed a suit to recover possession of 
the premises alleging that the tenant had failed to pay rent and was-in arrears 
of it. The tenant contended that he was not in arrears of rent, as the standard 
rent for the premises was Rs. 40 p.m. as previously fixed by the Court and 
that he had paid rent at that rate. On the question whether the consent de- 
eree, which was passed in the appeals, would operate as a bar to the tenant’s 
contention in this suit that the standard rent for the premises was Rs. 40 p.m. 
and not Rs. 91 p.m., it was held: 


“In the Pe ee of the case, between the parties, who were also parties ‘to the 

appeals, the determination of the standard rent as embodied in the consent decree passed 
in the appeals would constitute a bar of nes judicata and would estop the tenant from 
contending that the standard rent should not be Rs. 91 per month as fixed by the con- 
sent decree but it should be Rs. 40 per month”, 
I am unable to understand -how the decision in the aforesaid case assists 
Mr. Mansawala in the argument that he is advancing before me. In that case, 
the question was sought to be reopened by the tenant, who was also party to the 
previous compromise and the learned Judges held that it was not open to the 
tenant to seek to reopen the question, which was settled in the previous litiga- 
tion on the basis of the agreement between the parties. 

It is, therefore, clear that the decision in the previous case does not operate 
as Judgment in rem. It is also clear that in so far as the decision is based on 
the consent of the parties, it is not binding on the successor tenants of the same 
premises. It is to be remembered that the tenants, in these applications, have 
alleged that the rents fixed between them on one side and the landlord on the 
other are exorbitant. This allegation is in respect of the agreed rent of Rs. 40 
p.m. TIt is, therefore, necessary that the applications are heard on merits. 

The result is that the applications succeed. The orders passed by the Courts 
below are set aside. The applications are sent back to the trial Court for pro- 
ceeding according to law. Costs will be costs in the cause. 

i Applications allowed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Patel and Mr. Justice Shah. 


GOPICHAND FATTUMAL v. STATE.” 


Indian Penal Code (Act XLV of 1860), Sec. 3664, 366—Meaning of word “seduced”— 
Whether “seduced to illicit intercourse” means “induced to surrender or abandon a 
condition of purity from unlawful sexual intercourse.” 


The word “seduced” in s. 366A of the Indian Penal Code, 1860; is used in the ordi- 
nary sense of enticing or tempting irrespective of whether the minor girl has been 
previously compelled or has submitted to illicit intercourse. 

Emperor v. Lakshman Bala,’ agreed with. 

Shaheb Ali v. Emperor’ Aswini Kumar roy v. The State? and Kartara v. State," 

dissented from. 


Onr Patliba (accused No. 7) was a motor driver and Bani (accused No. 8) 
was his wife. One Anusaya was the daughter of one Shakuntala whose hus- 


*Decided, December 20, 1960. Crimmal Aurangabad, in Sessions case No. 30 of 1960 
Appeal No. 1206 of 1960, [with Criminal 1 (1934) 37 Bom, L.R.‘176. 
Appeal No. 1207 of 1960], (RAMESH v. Stars), 2 (1933) I.L.R. 60 Cal. 1457. 
against the order of conviction and sentence 3 [1955] A.T.R. Cal. 100. 
passed by R.K. Ranade, Sessions Judge, 4 [1958] A.I.R. Punj. 323. 
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band had died when Anusaya was yet a very small child. -Shakuntala started 
living with accused No. 7 as his mistress bringing the child with her. After 
some time accused No. 7 started ill-treating her as a result of which she left 
him and went to Nasik and married some one else. Anusaya, however, con- 
tinued to be with accused No. 7 who reared her up and ultimately got her mar- 
ried. Anusaya stayed with her husband Maruti alias Ramlal for a few days 
and then was called back by accused No. 7. After that, she again went back 
to her husband for a few days and then accused No. T brought Her back al- 
legedly for the Divali holidays. After this, he did not send her to her hus- 
band’s house. According to her, she was compelled to have sexual relations 
against her will with customers for money which he recovered from them. It 
was alleged that on January 18, 1960,. Ramesh (accused No. 3) went to the 
house of accused No. 7 and asked him to bring Anusaya and another girl Chan- 
drakala (accused No. 6) a neighbour, to Gulzar Cinema owned by him 
(accused No. 3) for the second show. After, this, accused No. 7 and accused 
No. 8 along with Anusaya and Chandrakala, went to the second show. After 
the interval, at a sign from accused No. 3 Chandrakala and Anusaya were taken 
to Béhari Kathada by one Devidas. Accused No. 7 accompanied them upto 
the stair-case of that room. Sub-Inspector Pagare who had information 
that these accused were having . drinking bout in that room, raided the 
room. and during the raid he found all.these four accused consuming liquor 
along with one Abdul Rahim a court clerk in the Sessions Court. At this time, 
both Chandrakala and Anusaya were also in that room. According to the 
police officer, he. was peeping through the chink in the shutter of the door 
and he saw Abdul Rahim accused No. 5 coming out from behind the cur- 
tain in that room with Anusaya. Accused Nos. 1 to 5 were sent to the medical 
officer for their examination. During the course of investigation it was dis- 
covered that the age of Anusaya was less than 18 years. Information was laid 
before the Magistrate for offences under ss. 366 and 366A against all the accused 
in regard to Anusaya. Devidas was in the meantime made an approver. The 
Magistrate committed all the accused to stand their trial for these offences in 
the Court of Session. In the Sessions Court the accused were convicted under 
s. 366 read with s. 34 and s. 366A of the Indian Penal Code dnd sentenced to 
two years rigorous imprisonment on each count. 


Accused Non. 1, 2, 4 and 83, appealed to the High Court 
Cr. A. No. 1206/60.- 


R. Jethmalani, for the appellants. 
C. C.. Vaidya, Assistant Government Pleader, for the State. 


Cr. A. No. 1207/60. 


A: A. E N with A. A. Bhojami, for the appellant. 
C. C. Vaidya, Assistant Government Pleader, for the State. 


PATEL J. [His Lordship after stating the facts and dealing with points not 
material to this report, proceeded.| So far as the offence under s. 366 is con- 
cerned, it appears to us that none of the present accused can be regarded as 
having committed that offence. The words of the section are: 

“Whoever kidnaps or abducts any woman with intent that she may be compelled, 
or knowing it to be likely that she will be compelled, to marry any person against her 
will, or in order that she maybe forced or-.seduced to illicit intercourse, or knowing 
it to'be likely that she will be forced or seduced to illicit intercourse, shall be punished 
with imprisonment of either description ete.. 

‘*Kidnapping’’ is defined in s. 360 and s. 361. Section 361 is the relevant sec- 
tion in this case. It says, 

“Whoever takes or entices any minor...out of the keeping of the lawful guardian 
of such minor,...without the consent of such guardian, is said to kidnap such minor,... 
from lawful guardianship”. 
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The explanation sdys that the words ‘‘lawful guardian’’ would include any 
person lawfully entrusted with the care or custody of such minor. The evidence 
of Anušaya and that of her husband and busband’s father clearly shows that 
Patilba having brought her from her husband thereafter did not send her to 
their house. It may be that during the time that the husband acceded to the . 
custody of Patilba, the latter might satisfy the requirement of being the law- 
ful guardian, but once against the desire of the husband Patilba refused to send 
her to-his house, his lawful, custody ceased and he cannot be regarded as the 
lawful guardian. If he retained the custody of thé minor against the desire 
of the lawful guardian ie. the husband, and he knew that she would be seduced 
to illicit intercourse, then he himself became the kidnapper. It is no one’s 
- ease that at the earlier stage when he himself became the ‘kidnapper, it was 
with the connivance of or at the instigation of any one of these accused that he 
did so. Anusaya’s evidence shows that she did not know accused Nos. 1, 2 and 
4 at all. Even accused No. 3 is not stated to have had any intercourse with her 
before this date. Her evidence is that Patilba was collecting money from per- 
sons to whom he compelled her to submit for sexual intercourse. It is clear, 
therefore, that these accused had nothing to do with the original kidnapping 
by Patilba and since he was not the lawful guardian of this girl her being 


'. brought to this room cannot be regarded as kidnapping. The finding, there- 


fore, made by the learned Sessions Judge that these accused are guilty under 
s..366 read with s. 34 cannot be sustained. So far as this offence is concerned, 
therefore, they are entitled to acquittal. , 

The next question is whether any of the accused is guilty under s. 366A of 
the Indian Penal Code. This section requires that a minor must be induced to 
go from any place or to do any act with the intention or knowledge that such 
minor may be forced or seduced to illicit intercourse with another person. 
There is no evidence of any direct talk between any of the accused and the girl 
mor even of any inducement offered through Patilba. Even so far as accused 
No. 3 is concerned, there is no direct talk between Anusaya and accused No. 3 
which can be regarded as an inducement to her to move either from the house 
of Patilba or from the theatre to the room in question. His case also, therefore, 
does not come directly within the terms of this section. They cannot, therefore, 
be convicted under s. 366A. 

The matter, however, does not end with this so far as accused No. 3 is con- 
cerned. The evidence which we have summarised above, clearly indicates that 
accused No. 3 instigated Patilba and Devidas to bring the girl to the theatre 
and thereafter to the room in question. Patilba, as we have stated, being in 
custody of this girl and the girl being minor and helpless, induced or forced 
her to go to the cinema and thereafter to this room and actually left her there. So 
far as Patilba was concerned, he intended that she should be forced or seduced 
to illicit intercourse by one or the other of the accused. Accused No. 3 by 
asking Patilba to bring the girl to the theatre and asking Devidas and Patilba 
to bring the girl to the room clearly instigated Patilba in the commission of this 
offence. He must, therefore, be held clearly guilty of the offence of abetment 
of this offence by Patilba. . 
' It is contended that s. 366A is not intended to apply to cases of a girl of easy 
virtue and one who is accustomed to intercourse. The cases relied upon are 
Shaheb Ali v. Emperor,’ and Aswini Kumar Roy v. The State.2 The latter 
case follows the earlier one. The earlier case was in reference to s. 366. After 
referring to the opposite views, the learned Judges proceeded to consider: the 
words ‘‘seduced to illicit intercourse”. They say (p. 1464) :. Ti 

“...‘seduced to illicit intercourse’ means ‘induced to surrender or abandon a condition 
of purity from unlawful sexual intercourse’. Therefore, an accused cannot be convicted 
of this offence unless it is proved that the girl was leading a life pure from unlawful 
sexual intercourse at the time when the kidnapping took place. This does not ‘mean that 


1 (1933) LL.R. 60 Cal, 1457. 2 [1955] A.LR. Cal. 100. 
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sit is necessary to prove that the girl has never, at any time, surrendered her condition of 
purity from unlawful sexual intercourse. She may have surrendered it in the 
-past, and thereafter, have resumed a life of purity. On the other hand, if she is already 
leading a life of indulgence in unlawful sexual intercourse at the time of the kidnapping, 
it cannot be said... that she was kidnapped ‘in order that she might be seduced to 
illicit intercourse’... In such a case the accused could not have kidnapped her in order 
that she mgiht be led astray in conduct, or drawn away from the right course of action into 
“a wrong one, bécause she was already astray, and was pursuing a wrong course at the 
‘time of the kidnapping.” 


‘The word ‘‘seduction’’ came up for construction before the Punjab High Court 
in. the case of Kartara v. State, and the learned Judge expressed the view that 
‘the term ‘‘seduction’’ implies that the woman is led away or is induced to 
‘stray away from the path of rectitude. This Court had occasion to consider 
the meaning of this word as used in s. 866 in the case of Emperor v. Lakshman 
Bala,* and the learned Judge was of the view that it was used in the general 
‘sense of enticing or tempting and not in the limited sense of committing the 
first act of illicit Intercourse. To interpret the words ‘‘seduced to illicit inter- 
course’’ in the limited sense as done by the Calcutta High Court would, in our 
opinion, be frustrating the very purpose of the section. This and the other 
cognate sections are intended for protection of minors and women and the Code 
has made a distinction between a minor girl, and a person of full age. In the 
-case of a minor she cannot be regarded as capable of consenting or forming a 
judgment as is shown by a reference to s. 376 which deals with the offence of 
‘rape. The word ‘‘seduction’’ has several meanings and we do not think that 
-when it is taken in conjunction with the words ‘‘to illicit intercourse with 
‘another’’ it can be given the meaning which the learned Judges in the aforesaid 
Calcutta and Punjab cases assigned to it. 


It is true that in its ordinary sense it may have the same meaning as induc- 
ing, but then, in conjunction with illicit intercourse the word ‘‘seduced’’ seems 
to be more appropriate than the word ‘‘induced’’. We agree, with respect, 
with Mr. Justice Divatia who decided the aforesaid Bombay case that the word 
is used in the ordinary sense of enticing or tempting irrespective of whether 
the girl has been previously compelled or has submitted to illicit intercourse. 


[The rest of the judgment is not material to this report. ] 


APPELLATE CIVIL. | 


Before Mr. Justice Dae. 


SAHEBRAO MADHAVRAO v. RANGRAO DADARAO.” 


Hindu law—Adoption—Mother—One son dying before her husband, leaving widow, and 
other son dying unmarried after her husband’s death—Whether adoption made by 
mother during presence of her daughter-in-law valid—What amounts to “interposi- 
tion of the son’s widow.” 


One M had two sons K and R. K died during the lifetime of M, leaving behind 

_ him his widow B. M then died leaving behind his son R, his widow BH and his 

daughter-in-law B. Thereafter R, who was unmarried, died leaving BH as his nearest 

heir. BH then adopted the plaintiff to her deceased husband M and then her daughter- 

in-law B adopted the defendant. On the question whether, at the time when BH 

adopted the plaintiff, her power to adopt had already extinguished as B was there in 
the family competent to continue the line by adoption:— 

3 ‘[1958] ALR. Punj. 323. Nanded, in Civil Appeal No. 73/4 of 1954-55, 

4 (1934) 37 Bom. L.R. 176. i reversing the decree passed by Nawab Syed 

*Decided, December 23, 1960. Second, Alikhan, Munsiff, Hadgaon, m Case No. 


Appeal No, 2772 of 1957, against the order 46/1 of 1953. 
passed by J.N. Waghray, District Judge, 
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Held, that the power of the widow BH to adopt, which was in abeyance during the- 
lifetime of her son R, revived on his dying unmarried and leaving her alone as his. 
nearest heir, 

that the mere presence of BH’s daohenn B, who was the widow of K who 
had predeceased his father, M, did not amount to “ interposition of the son’s widow” 
so as to bring her power of adoption to an end, and 

that, therefore, the plaintiffs adoption by BH as a son to her deceased husband M 
was valid. 

Ramkrishna v. Shamrao, Anant Govind v. Dnyaneshwar? and Pandurang Bhau v. 
Changunabai,’ followed. 

Narhari v. Rajiah,' dissented from. 

Amarendra Mansingh v. Sanatan Singh,’ Kannepalli Suryanarayana v. Pucha 
Venkata Ramana,’ Surendra Nandan alias Gyanendra Nandan Das v. Salaja Kant 
Das Mahapatra; Gurunath v. Kamalabar Kanchangauda® and Shamrao Babaji v.. 
Bhimrao, referred to. 


Tar facts are stated in the judgment. 


R. G. Nandapurkar, with G. B. Ardhapurkar, for the appellant. 
V. S. Deshpande, for the respondents. 


DATAR J. This appeal arises out of a suit instituted by plaintiff for posses-- 
sion of certain immoveable properties which originally belonged to one Madhav- 
rao. 

The following pedigree will show the relationship of the persons to whom 
reference will have to be made in the course of this judgment :-— - 


Madhavrao ‘ Bhivrabai 


ondlleras = Banuba | TE Sakina {Plaintiff} 

(Adopted) 
Rangrao (Defendant No. 2) À 
(Adopted) 


Kondbarao died during the lifetime of his father Madhavrao and his Toe 
Bhivrabai. He left behind him his widow Banubai. Thereafter Madhavrao- 
died, leaving behind him his second son Ramarao, his widow Bhivrabai and his 
daughter-in-law Banubai, the widow of his pre-deceased son Kondbarao. Some 
time after the death of Madhavrao, Ramarao, also died. 

It is the case of the plaintiff that. Ramarao died unmarried and his mother 
Bhivrabai became his heir and thereafter she adopted him as a son to her 
deceased husband Madhavrao and executed a deed of adoption in his favour 
on March 10, 1950; as such adopted son he claims the property in suit. 

Defendant No. 2 alone contested the suit. He contended in his written state- 
ment that Ramarao was married at the time of his death and after his death 
his widow went to his parent’s house and never returned to her husband’s 
place. He pleaded that Kondbarao’s widow Banubai adopted him as a son 
to her deceased husband and exéented a deed of adoption in his favour on July 
8, 1950. He further contended that plaintiff’s adoption was invalid as at the 
time of his adoption Bhivrabai had no power to adopt a son to her deceased 
husband. 

It is admitted in this appeal that Kondbarao died first and then his father 
Madhavrao and that Ramarao died last. There is also no difficulty in holding 
that Ramarao died unmarried. Bhaurao, who cultivated the lands of Bhivra- 
bai, has stated in his evidence that Ramarao was not married and that he 


1 (1902) LL.R. 26 Bom. 526, F.B., 3.0. 4 L.R. 859. 


Bom. L.R. 315, P.B. . 6 (1908) L.R. 33 I.A. 145. 
2 (1943) 46 Bom. L.R. 353. 7 (1891) LL.R. 18 Cal. 385, 
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died'a year after the death of his father. He has.also stated that Ramarao was 
15 or:16 years of.age at the time of his death. Kondi and Mahadeo, who are 
two other witnesses for plaintiff, have also said the same thing. Narayanrao 
is a witness for the defendant. He is an old man of over 75 years. He appears 
to’ know intimately the affairs of the family of Madhavrao. It is significant 
that he does not state in his evidence that Ramarao died married and left 
behind him a widow. Nanarao, the other witness for the defendant, has no 
doubt stated that Ramarao’s wife was one Manjulabai and she re-married. It 
is not possible to believe his evidence. He is a bhauband of defendant No. 2. 
He seems to say that Ramarao died during the lifetime of his father Madhavrao. 
It is also not clear from his evidence as to when Manjulabai re-married. Defen- 
dant No. 2 himself has not gone into the witness-box. This point that Ramarao 
died leaving behind him his widow does not appear to have been urged in the 
course of the arguments in the trial Court. It was not made out- by the defen- 
dant in his memorandum of appeal filed in the District Court. At the time of 
‘the hearing of the appeal in the District Court, it appears that this fact was 
not disputed. The learned District Judge iri his judgment observed: ‘‘ During 
the life time of -Madhavrao another son Ramarao was alive but it is said that 
he was unmarried’’. There is also another circumstance which points out that 
Ramarao must have died unmarried. On the death of her husband and her 
son Ramarao, the property in, suit was entered in her name in the Revenue 
Records as the heir and Pattadar. This suggests that Ramarao must have died 
unmarried as deposed to by plaintiff’s witnesses. Under these circumstances I 
am inclined to. aad their evidence and Make a finding tuat Ramarao died 
unmarried. ' 

It is next contended that plaintiff has failed to prove his adoption. Plain- 
tiff’s witnesses Bhaurao, Kondiba and Mahadev only stated that they had heard 
that plaintiff had been - ‘adopted by Bhivrabai. Anandrao, another witness for 
the plaintiff, however, stated that he was present at the ceremony of plaintiff’s 
adoption when Bhivrabai’ requested Madhavrao -(natural father of plaintiff) 
to give his son in adoption and the latter accepted the offer‘ and made plain- 
tiff sit on her lap. He'has also stated that the religious ceremony was performed 
by ad angam: Plaintiff’s natural mother was the grand daughter of Bhivrabai; 
therefore it was not unnatural’ for-Bhivrabai to have adopted him as deposed 
to by Anandrao. Bhivrabai executed a registered deed of adoption on March 
10, 1950. Mr. V. S. Deshpande pointed out that at the time of the execution 
of the’ deed she was identified by two persons who were not the residents of 
the village Shiwar to which the parties belonged. But that circumstance by 
itself cannot detract from the probative value of the adoption deed. It was 
also contended that the natural father of plaintiff did not go into the witness- 
box. It is the’natural father who has instituted the present suit on behalf of 
the minor plaintiff as his next friend. In cases coming from that part of the 
‘State in which the present suit was instituted and came up for hearing, it is 
not an uncommon experience to find that it was never sufficiently realised that 
parties to the litigation or to any transaction were material witnesses. Even 
in the case of defendant’s adoption, his natural mother was not called as his 
‘witness. It was also brought to my notice that Anandrao, the only witness on 
the faetum of adoption, had not been summoned. That "fact alone, however, 
is not, in my view, enough to characterise him as an interested witness who 
could not be believed. Immediately’ after the adoption, plaintiff filed a suit 
(suit No. 26 of 1950) against Bhivrabai on March 18, 1950, which was thought 
necessary for getting the Patta of her lands entered in his name on the strength 
‘of his adoption. Bhivrabai filed a written statement in that suit admitting 
plaintiff’s adoption. She died a few months thereafter.’ All this evidence was 
regarded by the trial Judge as sufficient to enable him to come to the conclu- 
sion that Bhivrabai adopted Sahebrao (plaintiff) after performing the neces- 
sary religious formalities. The learned District Judge did not think it neces- 
sary to record a finding on the question whether’ plaintiff’s adoption had been 
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proved. In view of the evidence which I have referred to above and which was: 
accepted by the trial Court, I am inclined to agree with the finding of the- 
trial Court and hold that plaintiff has duly proved his adoption as having been. 
performed on or about March 2, 1950. 


There is also’ no difficulty in holding that defendant No. 2 has proved his. 
adoption. There is the registered adoption-deed executed in his favour by 
Banubai on July 8, 1950. Banubai died before suit. She could not, therefore,. 
be éxamined at the trial. Two witnesses on the factum of defendant’s adoption 
were examined for him. Narayanrao was present at the ceremony and also. 
attested the adoption deed. He says that the adoption ceremony was per- 
formed in the beginning of the rainy season. Banubai had made an appliea-- 
tion on June 8, 1950, in Sahebrao’s suit No. 26 of 1950 that she should be- 
impleaded as party defendant. It does not appear that in that application it 
was mentioned that she had adopted.the present defendant No. 2. The learned 
District Judge has made a finding that Banubai had taken Rangrao (defendant 
No. 2) in adoption. I accept.his finding and believing the evidence of Nara-- 
yanrao, I hold that defendant No. 2’s adoption must have been performed some 
time in June 1950. 


The facts proved, therefore, are that Ramarao died unmarried and his natu- 
ral mother Bhivrabai became his heir; then she adopted plaintiff in March 
1950 and thereafter in June 1950 her daughter-in-law adopted defendant No. 2. 
The question then arises: Are the adoptions of plaintiff and defendant No. 2 
valid ? 

According to the Maharashtra School of Hindu Law by which the parties im — 
this case are governed, a widow has in herself power to adopt, subject only to 
such restrictions if any, as may have been imposed upon her by her husband. 
In Amarendra Mansingh v. Kanatan Singh’ their Lordships of the Privy 
Council observed that having regard tó the well-established doctrine as to the 
religious efficacy of adoption (sonship) great caution should be observed in 
shutting the door upon any authorised adoption by the widow of a son-less 
man (page 249). In Kannepalli Suryanarayana v. Pucha Venkata-Ramana® 
their Lordships of the Privy Council referred with approval to a passage in 
the judgment reported in Surendra Nandan alias Gyanendra Nandan Das v. 
Sailaja Kant Das 'Mahapatra® where the learned Judges of the High Court at 
Caleutta stated (p. 392): 

“Looking at the religious efficacy that ensues from the adoption of a son by a widow: 
to her deceased husband, we think the Court should not be too astute to defeat an adop-- 
tion, but should rather do its utmost to support it unless such adoption is clearly in excess: 
‘or in breach of the power to make it”. 


In para. 471 of Mulla’s Principles of Hindu Law (XII edn.) it is stated :-— 


“(1) A widow’s power to adopt continues all her lifetime— 

(7) in all cases where her husband has died without leaving any son: 

(it) in cases where her husband has left a son, if the son dies leaving her (his mother} 
as his nearest heir.” 

In the present case, Madhavrao left his son Ramarao behind him and Rama- 
rao died leaving behind him his mother Bhivrabai as his nearest heir. This 
case, therefore, is directly covered by para. 471(1) (7%) mentioned above and’ 
there can be no question that Bhivrabai could validly adopt the plaintiff as a 
son to her deceased husband, Madhavrao. In Amarendra Mansingh v. Sanatan 
Singh their Lordships of the Privy Council observed that it was 


“settled law that where the son dies in infancy or before attaining what is “often 
referred to as ‘ceremonial competence’ leaving his mother as his heir, her power of 
adoption is still exercisable”. 

Mr. V. S. Deshpande, however, contends that at the time when eae 


i (1983) L.R. 60 I.A. 242, 9.0. 35 Bom. 2 (1906) L.R. 33 I.A. 145. 
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purported to adopt the plaintiff, her power to adopt a son to her hushand was 
already gone as her daughter-in-law Banubai was there in the family competent 
to continue.the line by adoption. It is true that there, are some well-recognised 
limitations on the widow’s power to adopt apart from those that limit the 
power of herhusband, i.e., she cannot adopt so long as there is a son, grandson 
or great grandson, natural or adopted, of her husband, in existence. The ques- 
tion of the widow’s power of adoption and the limitations thereon came up for 
consideration before the Supreme Qourt in Gurunath v. Kamalabar Kanchan- 
gauda*, After reviewing the leading decisions on the subject, their Lordships 
held that (p. 700): 

. “The result of these series of decisions is, that now for about three quarters of a 
century the rule that the ‘ power of a widow to adopt comes to an end by the interposi- 
tion of a grandson or the son’s widow competent to adopt’ tiag become a part of Hindu 
law.. 

On examination of the facts of the case which was betes their Lordships and 
of the earlier cases reviewed. by them it will be seen that they all deal with the 
question of the-power of the mother to adopt when after her husband’s death 
her son dies leaving behind him his own widow or his own son who also subse- 
quently dies. It is on these facts that the true reason of the rule as to the 
termination of the widow’s (mother’s) power to adopt was stated to be that 
“where the duty of providing for the continuance of the line for spiritual purposes 
which was upon the father, and was laid by him conditionally upon the mother, has 
been assumed by the son and by him passed on to a grandson. or to the son’s widow, the 


., mother’s power is gone”. 


In the present case, however, the duty of providing for the continuance of the 
line which was upon the father Madhavrao was never assumed by his son 
Kondbarao as. he died before his father. The distinguishing fact of the present 
ease is that Kondbarao pre-deceased his father Madhavrao and the duty of 
providing for the continuance of the line was assumed by his other son Ramarao 
who survived his father and, therefore, the power of the widow which was in 
abeyance during the lifetime. of her son Ramarao revived on Ramarao dying 
unmarried-and leaving her alone as his nearest heir; the duty of providing for 
the continuance of the line of her husband will then be laid upon her. 

Mr. V. S. Deshpande relied upon the first of the three propositions affirmed 
and laid down by their Lordships of the Supreme Court, which is stated as 
follows (p. 700) : 

. “That the interposition of a grandson, or the son’s widow, competent to continue the 
line by adoption brings the mother’s power of adoption to an end;”. 

He contended that the existence of Banubai, though a widow of a pre-deceased 
son, was ‘‘interposition of the son’s widow’’ within the meaning of the rule 
above stated and in support of his contention, he relied upon a Full Bench 
decision of.the former High Court of Hyderabad reported in Narhari v. Rajiah”. 
It must be conceded that the facts of that case were similar to those in the 
instant case and the decision of the Full Bench fully supports the contention 
of Mr. V. S. Deshpande. In that case one Kistanna had two sons—Bapu and 
Rajiah. Bapu pre-deceased Kistana and left behind him his widow Poshakka. 
Thereafter Kistanna died survived by his other son Rajiah, his widow Pullamma 
and Poshakka, the widow of his pre-deceased son Bapu. Rajiah was the last 
male holder of the estate and he died some years after leaving behind him his 
mother Pullamma.as his nearest heir and Poshakka his brother’s widow. 
Pullamma then adopted one Namdeo as a son to her deceased husband Kistanna. 
On these facts’ the learned Judges considered the presence of Poshakka as 

‘interposition of a son’s widow” and stated (p. 3): 

“In our view the test for determining whether the widowed mother’s power to adopt 
has come to an end is at the time when the death of the last of her sons takes place. 
If at that time there is living a daughter-in-law, ‘whether that daughter-in-law is (the 


4 (1954) 57-Bom. L.R. 694, S.C. ` 5'7 testy ALR. Hyd. l, F.B. 
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widow) of the last male holder or'of the Erereecsee? son her power to adopt will come 
to an end”, 

Accordingly, it was held that the power of the ‘mother, viz., Pullämma, had come, 
to an end and that she was not entitled to adopt. 

With great respect to the learned Judges, it does not seem to me that mere 
presence of a daughter-in-law as in the ease before them or in the present case, 
can amount to ‘‘interposition of the son’s widow?’ so as to bring the mother’s 
power of adoption to-an end. The proposition that the interposition of a 
grandson or the son’s widow brings the mother’s power of adoption to an.end 
was laid down by their Lordships of the Privy Council in’ Amarendra’s case 
on a review' of the earlier decisions of the Privy Council and of this Court. 
The earlier decisions made it clear that the widow whose interposition was heid 
to terminate the mother’s power of adoption was the -widow of the son who © 
was the last male holder. In Ramkrishna v. Shamrao® it was held that (p. 5382)-: 


“Where a Hindu dies leaving a widow and a son, and that son dies leaving a natural 
born or adopted son or leaving no son but his own widow to continue the line by means 
of adoption, the power of the former widow’ i is SAMnEEn ES, and can never afterwards 
be revived”. 

The important words in this proposition of law are ‘ ‘but his own widow”. . In’ 
Amarendra’s case the son mentioned in the clause ‘‘where a Hindu dies leaving 


a widow and a son” in the proposition mentioned above was‘ characterised as the ` 


penultimate owner. If so, it would be either his own son or his widow ‘who 
would be the last owner and whose ‘interposition as such owner would vane his 
mother’s power of adoption to an end. 


In Anant Govind v. Dnyanéshwar Balkrishna? the facts were that one Bal- 
krishna died leaving behind him his widow Yesubai and two sons Anant and 
Vithal of whom Anant was married to.one Sundarabai, while Vithal was not. 
Anant died’ next and his wife Sundarabai died shortly afterwards. Then Vithal 
died unmarried; and thereafter his mother made the adoption. It was held 


by a Division Bench of this Court that the adoption was, valid because on the - 


death of Vithal without widow or issue, his.:mother was the only person in the fa- 
mily who ‘could continue the line by adoption. This decision was followed in Pan- 
durang Bhau v. Changunabai®.' In this case, Bhau and his two sons Kushaba 
and.Lahu’ formed a joint, Hindu’ family. Bhau died first, leaving his widow 
Manjulabai‘ and his two sons. Kushaba died next leaving his widow Changu- 
nabai. The second son Lahu died last. Manjulabai then adopted'a son to ‘her 
husband. “It was held that as the younger son Lahu had died without leaving a 
widow or a son the mother’s power. of adoption’ had not come to an end, and 
she could; therefore, make a valid adoption. ` In the course of his judgment, 
Mr. Justice Chagla (as he then was) observed (p. 915): 


“As pointed out in Amarendra Mansingh v. Sanatan Singh it is only the interposi-_ 
tion of a grandson-or a daughter-in-law that extinguishes the power of the mother, to` 
adopt. Now that test has got to be applied when Lahu died on November 15, 1933. Lahu. 
neither left a son nor a widow and there being no interposition, so far as ‘Manjulabai was 
concerned, of a son or a widow of Lahu, Manjulabai’s power to adopt was not extinguish- 
ed nor did it come to an end. To my mind the fact that at the time of Lahu’s death: 
another daughter-in-law was in existence is irrelevant.” 


Thus, it-is clear that the person ‘interpositing’ would be the person who would 
subsequently come in and interyene as the last heir or owner after the death of 
the penultimate owner, the son,’ and the mere existence of another daughter-in- 
law would not be a relevant consideration in the determination of the mother’s 
power of adoption and cannot bring such power to an end. These two decisions, 
in my view, apply to the present. case and with respect I follow them and hold 
that plaintiff’s adoption by Bhivrabai as a son to her deceased husband Madhav- 
rao is perfectly valid. I do not think that the authority of these cases is in 


6 (1902) I.L.R. 26 Bom. 526, ¥.n., 8.0.. T (1943) 46 Bom. L.R. 353. 
4 Bom. L.R. 315, F.B. 8 (1944) 46 Bom. L.R. 913. 
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any way shaken by the subsequent decision of this Court reported in Shamrao 
Babaji v. Bhimrao? as suggested. by Mr V. S. Deshpande. 


I do not also feel any difficulty in holding that the adoption of defendant 
No. 2 by Banubai as a son to her deceased husband Kondbarao is valid. Kondba- 
rao died without leaving any son and, therefore, his widow could validly adopt 
a son to her husband as stated in para. 471(1)(i) of Mulla’s Principles of 
Hindu Law, mentioned above. 

Since I have held that plaintif is the validly adopted son of Madhavrao and 
‘that defendant No. 2 is the validly adopted son of Kondbarao, plaintiff would 
þe entitled only to a half share in the suit properties. Accordingly, the appeal 
is partly allowed, decrees of the lower Courts are set aside and I pass a decree 
for partition and separate possession of one-half share in the suit properties in 
favour of the plaintiff. The partition and possession of the properties assessed 
to the payment of revenue to the Government to be made by the Collector in 
accordance with the provisions of s. 54 of the Civil Procedure Code. No order 


of costs throughout. Order accordingly. 


Before the Hor’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Tarkunde. 
MURLIDHAR NATHU CHAUDHARI v. NAGESHWAR VISHNU JOSHI.* 


” Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88C(1), 2(11) 


—What income to be taken into consideration for purposes of s. 88C-—When income 
of joint family should be taken into consideration. 


The income which is to be taken into consideration for purposes of s. 88C of the 
Bombay Tenancy and Agricultural Lands Act, 1948, is the income of the person who 
had leased the land. 

If the lease is on behalf of the joint family, then the income of the joint family 
should be taken into consideration. Income realised by a member of the joint 
family from his service would not ordinarily be the income of the joint family, unless 
it is thrown in the common stock or is blended with the other property of the joint 
family, 


Y. V. Dwekar, for the petitioner. 
K. J. Abhyankar, for respondent No. 1. 


CHAINANI C.J. In this case opponent No. 1, hereinafter referred to as the 
opponent, had been granted a certificate under s. 88C(J) of the Bombay 
Tenancy and Agricultural Lands Act, stating that his income does not exceed 
Rs. 1,500 a year. In arriving at the finding that the opponent’s income did 
not ‘exceed Rs. 1,500, the Prant Officer did not take into consideration the in- 
come realised by the opponent’s sons, who are now all in service and are 
serving at different places. Mr. Divekar, who appears on behalf of the peti- 
tioner-tenant, has contended that the Prant Officer was wrong in not taking 
into consideration the salaries, which the sons of the opponent were getting 


We do not think that we can accept this argument. ‘Bub-section (1) of s. 88C 


provides that 
“Nothing in sections 32 to 32R...shall apply to lands leased by any person if...the 


_total annual income of such person...does not exceed Rs. 1,500”. 
The income, which is to be taken into consideration for purposes of s. 88C, is 


the income of the person who had leased the land. The word ‘‘person’’ in- 
eludes a joint family (see cl. (17) of s. 2 of the Act). If the lease is on behalf 
of the joint family, then the income of the joint family should be taken into 
consideration. In this case, we do not know whether the land belonged to the 


opponent alone or whether it belonged to the joint family consisting of himself 


9 (1948) 51 Bom. L.R. 466. Application No, 41 of 1960. 
*Decided, June 22, 1960. Special Civil — 
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and his sons. If it belonged to him alone, then for the purposes of s. 88C, only 
his income was material and he could be granted a certificate, in case his in- 
dividual income did not exceed Rs. 1,500. If, on the other hand, the land 
belonged to the joint family, then we must take into consideration the income 
of the joint family. Income realised by a member of the joint family from 
his service would not ordinarily be the income of the joint family, unless it 
is thrown in the common stock or is blended with the other property of the 
joint family. There is no clear evidence on the point in this case. Conse- 
quently, the Prant Officer was right in not including the salaries received by 
the sons of the opponent, while determining the income of the opponent. 
The Rule is discharged. No order as to costs. 
Rule discharged. 


£ 


Before Mr. Justice Datar. 


RAMLAL KALURAM MISHRA v. THE CHARITY COMMISSIONER, 
BOMBAY.” 

Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 18, 19, 72, 79, 85(2), 2(17)— 
Bombay Public Trusts Registration Act (Bom. XXV of 1935), Secs. 5, 6—Finding 
made by Registrar under Act of 1935 that particular trust not a public trust—Whether 
open to authorities under Act of 1950 to consider afresh question whether such trust 
public or private. 


Where the authorities under the Bombay Public Trusts Registration Act, 1935, had 
held that a particular trust was not a public trust, it would still be open to the 
authorities under the Bombay Public Trusts Act, 1950, to come to a contrary conclu- 
sion if such a contrary conclusion is justified as a result of an enquiry made by them 
under s. 19 of the Act. 


Tar facts appear in the judgment. 


G. K. Gupte (Sr.), for the appellant (applicant). 
C. R. Dalvi, Hon. Assistant Government Pleader, for the respondent. 


DATAR J. In 1924 the appellant built a temple called Shri Badrinarayan 
Mandir at the village Sirsode (Bahadurpur), Taluka Parola, District East 
Khandesh, and imstalled an idol of Shri Badrinarayan in it. The temple was 
built on one of his lands with his own money. On May 27, 1927, he made an 
endowment of some immovable and movable properties for the expenses and 
management of the temple and also appointed some trustees. A deed of trust 
was executed by him in that behalf. 

On February 20, 1942, the appellant applied to the First Class Sub-Judge, 
Registrar, Hast Khandesh, requesting that a form prescribed under s. 5 of the 
Bombay Publie Trusts Registration Act, 1935, be sent to him so that he might fill 
it up and forward the same to the Registrar. Upon this application the learned 
Sub-Judge passed the following order on February 2T, 1942 :— 

“C.0.C, to report whether trust is registered. If it is not registered, inform the appli- 
cant of it and to apply to get it registered. Also call upon the trustees to get the trust 
registered by sending notice.” 

On March 7, 1942, the learned Sub-Judge directed that notice be keed regard- 
ing this application. Then on some subsequent date (it is not clear on which 
date) the learned Sub-Judge passed the following order :— 

“From the affidavit of Pralhad Vaidya I am satisfied that Badrinarayan Temple is not a 
public trust. This notice and the affidavit and inquiry papers are therefore filed.” 
After the Bombay Publie Trusts Act, 1950, came into force, the appellant again 
made an application on May 20, 1952, to the Assistant Charity Commissioner 


*Decided, December 9, 1960. First Appeal Shikhare, District Judge, West Khandesh, 
No. 672 of 1957, against the decision of D. P. in Miscellaneous Application No. 158 of 1954. 
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appointed ae the ‘said Act. “He filled up the necessary form, but made it 
clear that‘he was sending ‘the form duly filled in. by him under s. 18 without 
prejudice to ‘his right to contend that Shri Badrinarayan Temple was a private 
trust and, therefore, the provisions of the. Bombay Public Trusts Act, 1950, 
did not apply to such private trust. The enquiry. was conducted by the As- 
sistant Charity Commissioner upon this application, under.s. 19 of the Act, 
and on May 3, 1954, the Assistant Charity Commissioner held that the temple 
of Shri Badrinarayan was a-public trust and, therefore, it had to be registered 
under the provisions of the Bombay -Publie Trusts Act. Thereafter the ap- 
pellant prefered an appeal to the Charity Commissioner under s. 70(7) of the 
Act. Before the Charity Commissioner two points were raised. First, it was 
contended that, in view of the earlier decision recorded by the Sub-Judge, Re- 
gistrar under the Act of 1935, the authorities under the Bombay Public Trusts. 
Act of 1950 were precluded from again going into the question as to whether ` 
the temple of Shri Badrinarayan was or was not a public trust. Secondly, it 
was contended that, in view of the deed of trust, it was clear that the temple 
of Shri Badrinarayan was not a public but a private trust. The Charity Com- 
missioner considered these contentions and. held that, despite the finding made 
by the Sub-Judge, Registrar under the old Act of 1935, -he could go into the 
question as to whether the temple was a public trust or not, and make his find- 
ing thereon. On merits the learned Charity Commissioner affirmed. the finding. 
of the Assistant Charity Commissioner, holding that the deed ‘of trust made it. 
clear that the temple in question was a public trust. Accordingly, the appeal 
was dismissed on October 21, 1954. eee (2. Toa 


Thereafter the appellant approached the District Court, West Khandeshi 
under the provisions of s. 72(7) of the Act. The learned District J udge,” be? 
fore whom the application came up for hearing, affirmed the decision of the 
Charity Commissioner and dismissed- the application. -The present appeal ‘has 
been filed by the appellant under the provisions of s. 72 of the Act. 


Mr. Gupte, who appears for the appellant, has first contended that, magne: 
as the present proceedings had been started as far back as in the year 1952, it. 
is the unamended s. 72 that would apply, and if that were so, the learned D Dis? 
trict Judge before whom the application under s. 72 came up for hearing had 
to take evidence before making his own finding on the question raised before 
ea Section 72(2), as it stood before the amendment, so far as. material, reads: 
as follows :-— 


“The court after taking such sdei as it thinks necessary, may confirm, revoke- 
or modify the decision or remit the amount of the surcharge and make such orders as, 
to costs as it thinks proper in the circumstances.” 

It was by Act No. LIX of 1954 that this sub-section was amended, and after 
the amendment the sub-section read as follows :— 


“The court after taking evidence if any, may confirm, revoke or modify the decigion 
, or remit the amount of the surcharge and make such orders as to costs as it one 
proper in the circumstances.” 

Without considering as to whether the unamended s. 72(2) applied or. aor 
I will assume that the contention made by Mr. Gupte in this behalf is correct. 
But then, is it a case where the learned District Judge had been asked to con- 
sider the evidence which was tried to be adduced on behalf of the appellant 
before him and he rejected it without giving proper reasons for its rejection? 
It seems to me that, when the application was filed before -the learned District 
J udge under s. 72, by exh. 11 the appellant produced as many as 20 documents 
on March 25, 1955. On the next adjourned date, that is to say on April 16; 
1955, these documents were shown to the’ Government Pleader who appeared 
on behalf of the Charity Commissioner, and he‘ stated below exh. 11 that certic 
fied -copies of- the -documents produced by the appellant be exhibited. Then 
on June 20, 1955, issues were framed by the learned- District Judge and the 
case was adjourned to July 21,-1955,-for list ‘of witnesses. The roznama of the 


420 : THE BOMBAY LAW REPORTER. [VOL. LXNI. 


case shows that on July 21, 1955, the parties did not put in any list of witnesses. 
Thereafter, when the hearing commenced, such of the documents as were certi- 
fied copies to which the learned Government Pleader did not raise any objection 
were allowed to go in evidence and were duly exhibited. Therefore, from the 
roznama and from the manner in which the hearing was conducted before the 
Jearned District Judge, it seems to me that at no stage of the trial was there 
any application made before the learned District Judge that the appellant was 
producing some more documents or other evidence and that the learned District 
Judge should consider that application and allow the documents or the other 
evidence to be tendered by the appellant. Therefore, this is not a case where 
it could be said that the learned District Judge rejected any evidence that was 
sought to be tendered by the appellant on his behalf. Further, even under 
the unamended section, it was only when the learned District Judge found it 
“jaecessary to take any evidence that the parties could be called upon to produce 
that evidence, if available, at the trial. Thus it seems to me that under the 
unamended section, it was the requirement of the Court, and if the Court found 
that any evidence was necessary, then the Court had to record that evidence 
at the trial. Therefore, it seems to me there is no substance in the contention 
raised by Mr. Gupte in this behalf. 

Then Mr. Gupte secondly argued that, in view of the finding—or as Mr. Gupte 
calls it ‘‘the decision’ ’—-reeorded by the Sub-Judge, Registrar under the old Act 
of 1935, the authorities—the Assistant Charity Commissioner and the Charity 
Commissioner—and the Court under s. 72 of the Act were precluded from 
considering the question which had already been decided under the old Act 
by the Registrar appointed under that Act. To support this contention Mr. 
Gupte called my attention to the provisions of s. 6 of the old Act of 1935. 
Section 6, so far as material, provided: 

“A Registrar may either on his own motion or upon the petition of a person having 

an interest in a public trust hold an enquiry in the prescribed manner to ascertain 
(1) whether a trust is a public trust.” 
Mr. Gupte rightly compared the provisions of s. 6 of the old Act with those 
of s. 19 of the present Act of 1950, and submitted that there is a good deal of 
similarity between the two sections. To this extent Mr. Gupte’s contention 
seems to be correct. He has also invited my attention to the provisions of s. 5 
of the old Act, which are more or less similar to the provisions of.s. 18 of the 
new Act. But the question arises, if a finding has been made by the Registrar 
under the old Act, whether that finding could be regarded as conclusive and 
final so far as a particular trust in respect of which such finding has been made 
is concerned. It seems to me that having regard to the provisions of the Act 
of 1935, the finding such as was made was made only for the purposes of that Act. 
If the Registrar found that a particular trust was was not a public trust, as in 
the instant case, then the manager or the trustee of that trust was not bound to 
comply with the other provisions of the Act. It is pertinent to note that in 
the old Act there were no provisions corresponding to the provisions of s. 72 
of the present Act. Further, in the present Act, we have the provisions of 
s. 79. Section 79 provides: 

“(1) Any question, whether or not a trust exists and such trust is a public trust or 
particular property is the property of such trust, shall be decided by the Deputy or 
Assistant Charity Commissioner or the Charity Commissioner in appeal as provided by 
this Act. 

(2) The decision of the Deputy or Assistant Charity Commissioner or the Charity 
Commissioner in appeal, as the case may be, shall, unless set aside by the decision of 
the court on application or of the High Court in appeal, be final and conclusive.” 

It is significant to note that there were no such provisions in the old. Act of 1935. 
Now, it seems to me that, even in a case where a trust had been held to be a 
public trust under the old Act, the trustee or the manager of such trust has 
to again make an application under s. 18 of the present Act, and if upon such 
application the authorities under the present Act holding an enquiry find that 
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the trust is really a public trust, then it has got to be registered under the 
provisions of the present Act. Thus if a trust has been held to be a publie 
trust, then the finding made by the authorities under the old Act cannot pre- 
elude the authorities under the present Act from considering that question 
afresh under the provisions of the present Act and making their own finding 
on the question as to whether there is a public trust or not. Putting the matter 
negatively, I should think that, in a case where the authorities under the old 
Act held that a particular trust was not a public trust, it would be still open 
to the authorities under the new Act to come to a contrary conclusion if such 
a contrary conelusion were justified as a result of an enquiry to be made by 
them under the provisions of s. 19 of the Act. Mr. Gupte relied upon the 
provisions of s. 85 of the present Act. Section 85(2) provides :— 

“On the date of the application of the provisions of this Act to any public trust or 
class of public trusts under sub-section (4) of section 1...the provisions of the Act 
specified in Schedule A which apply to such trusts or class of trusts shall cease to apply 
to such trusts or class of trusts.” 

o I have read this section more than once and it is a little difficult to see how 
this section can be relied upon by Mr. Gupte to support the submission that he 
has made before me on this question. What this sub-section provides is that, 
if the provisions of the present Act apply to a public trust, then the provisions 
of the old Act which had been made applicable to such trusts shall pro tanto 
cease to apply. In this case, such a position does not at all arise. Rightly or 
wrongly, the Registrar came to the conclusion that the trust in question was 
not a public trust. Therefore, the provisions of the earlier Act had not at all 
been made applicable; but then, if after the coming into force of the new Act 
the Charity Commissioner or the Assistant Charity Commissioner, as the ease 
may be, has got to hold an enquiry and find out, whatever the decision under 
the earlier Act, as to whether a particular trust is a public trust or not, I do 
not see how it would be contended for the appellant that the earlier decision 
operated as res judicata to the contention now raised on behalf of the Charity 
Commissioner. It is not, therefore, possible to accept the contention made by 
Mr. Gupte in this behalf. 

Finally, it was contended that, regard being had to the terms of the deed of 
trust, it could not be stated that it was the intention of the founder of the 
trust to create a public trust and not a private trust. Mukherjea on the Hindu 
Law of Religious and Charitable Trust, 1952, edn., p. 185, observes :— 

“|..A private trust providing for the material or spiritual benefit of individuals and 
families could not rank as a charitable trust in English law which must be public in its 
character. In Hindu law however, it is competent for a donor to create a religious trust, 
the benefit of which is confined to the members of a particular family or the disciples 
of a particular religious preceptor. So far as Debutter endowment is concerned the 
essential test to distinguish a private from a public place of worship is, whether the 
right of worshipping the idol is limited to the members of a particular family or group 
or extends to all persons professing the Hindu religion.” 

In a recent decision of the Supreme Court reported in State of Bihar v. Sm. 
Charusila Dasit, their Lordships of the Supreme Court held: 

“In order to determine the question whether an endowment is public or private, 
the cardinal point to be decided is whether it was the intention of the founder that 
specified individuals are to have the right of worship at the shrine, or the general 
public or any specified portion thereof. In accordance with this theory, it has been 
held that when property is dedicated for the worship of a family idol, it is a private and 
not a public endowment, as the persons who are entitled to worship at the shrine of 
the deity can only be the members of the family, and that is an ascertained group of 
individuals. But where the beneficiaries are not members of a family or a specified 
individual, then the endowment can only be regarded as public, intended to benefit the 
general body of worshippers.” 


1 [1959] A. I. R; S. C. 1002. 
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The definition of a ‘‘public trust’’ includes a temple, and a ‘‘temple’’ has been 
defined in sub-s. (/7) of s. 2 as meaning 


“a place by whatever designation known and used as a place of public -religious 
worship and dedicated to or for the benefit of or used as of right by the Hindu commu- 
nity or any section thereof as a place of public religious worship.” 

Now, the terms of the deed of trust, in my view, make it clear that the temple 
in question had been dedicated to a section of the Hindu community. An offi- 
‘cial translation’ of the deed of trust is upon the record and is at exh. 22. In 
‘this document, the founder, who is the executant thereof, has first stated that 


E ‘he had built 


‘“by dint of my reason...and with inspiration from Shri Badrinarayan, the temple 
of Shri Badrinarayan in the field of my ownership, bearing Survey No. 322.” 
In order that the management of this temple should be properly carried on 
for a long time, the donor stated that he kept the land and set apart a ‘‘nakta- 
nemnuk’’ (cash amount) for the temple and framed rules for the purpose as 
to how the management of the temple should be carried on. He also stated 
that the whole management was to be carried on according to rules framed 
by him. A part of the building of the temple is a dharmashala. In the docu- 
ment, the dharmashala is described as follows: 


“It is built in the South East corner of the temple of Shri Badrinarayan. The same 
admeasures 244 feet in length from East to West and 19% feet in breadth from South to 
North.” 

It is also mentioned in the document that 


“the open land mentioned in para 2, sub-para E, has been given for growing flowers, 
Tulsi plants, ete. for accommodating the people coming to the fair held in honour of 
the said deity and for celebrating festivals.” S 
It appears that there is a well built of stones. The donor says that he has 
reserved the right to take water from the well for two days in a week for the 
garden of the Devasthan. Further it is stated: 

“Besides all caste Hindus desirous of having the ‘Darshan’ have a perpetual right 
to take water from the said well.” 


On the occasions of festivals it is provided in this document that. 


ë “Dindi parties from various places shall be called and Bhajan shall be held and 
food shall be given to them and to Atit Abhyagat (religious mendicants).” 
In para. (7) of the document it is stated as follows :— 


“The Devasthan of Shri Badrinarayan is established for caste (sprashya) Hindus. 
The untouchables and non-Hindus are permanently prohibited from entering the Sabha 
Mandap of the Deity. The caste Hindus should enter the Sabha Mandap and get the 
worship etc. of the Deity performed by the Pujari. They are at full liberty to have 
the ‘Darshan’ from the Sabha Mandap. If anybody wants to perform an ‘Abhishek’, ten 
annas shall be charged as tax for only the ‘Avartana’, one rupee four annas and five 
rupees and four annas for ‘Laghu Rudra’ or Eleven Ekadashmi with recitation of Pava- 
manas and then only the ‘Abhishek’ shall be performed. Unless the tax is received, 
‘Abhishek’ shall not be performed.” 

Mr. Gupte emphasizes the fact that it is only on the payment of what he des- 
cribes as a tax: that a devotee will be allowed to have the ‘‘ Abhishek’’ performed. 
Now, I do not see how, only because some amounts are charged for the per- 
formance of several Abhishekas, the trust ceases to be a public trust and would 


be only a private trust. It is not uncommon to see in all public temples that- 


whenever a particular kind of Abhishek or worship is desired by a devotee, 
the management of the trust levies either a fee or some charge in order to 
defray the expenses which may be incurred by the temple. Mr. Gupte also 
emphasized the fact that in the ‘‘Gabhara’’ it is only the Pujari and the founder 
of the trust that will be entitled to enter. J do not see how, only because the 
Pujari or the founder, who is the managing trustee under this document, is at 


liberty to go into the sanctum sanctorum of the deity, the public of a section of. 


> 
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the public are prohibited from entering the temple and taking a darshan of the 
deity installed in it. In para. 11 it is stated that the land and the amount 
given to the Devasthan has -become of the ownership of the Devasthan. Besides 
, these properties, whatever movable property, utensils, ete. that may be there is 
also described as of the ownership of the Devasthan. Further it is stated: 


rj 

“Whatever. income in the form of offerings before the Deity is received the same 
shall be credited to the ,Khata of the Devasthan and shall be spent for the Devasthan.” 
Now, if offerings are made to the deity and are credited to the Devasthan and 
are eventually spent for the Devasthan, I should think that this circumstance 
goes a long way in showing that the dedication in this case was in favour of a 
section of the Hindu community. I have already stated that there is a build- 
ing attached to the temple which is described as a dharmashala. The learned 
author Mukherjea has observed at page 187: 


“When a temple has a Sadavart or Dharamsala attached to it which is open to 
the Hindu public, it is a circumstance in favour of the temple being a public one.” 
Mr. Gupte contended that, even the caste or Sprashya Hindus had no right 
of going into the temple as they desired, and that it was only by leave and 
licence of the founder that the caste Hindus were allowed to go into the temple 
and ‘have a darshan of the deity. This contention does not appear to be borne 
out by the recitals in the deed of trust. Im more than one place it is made 
abundantly clear by the founder that the Devasthan or the institution had 
been established for the Sprashya or caste Hindus. It cannot be doubted that 
the caste Hindus are an unascertained and unascertainable section of the Hindu 
community, and even according to the definition of a ‘‘temple’’ as given in the 
A'ct, there is no doubt in my mind that the temple such as was founded by the 
appellant is a public temple meant for a section of the Hindu community. 
‘ The appeal is dismissed with costs. 

Appeal dismissed. 


SUPREME COURT. 


Present: Mr. Justice S. J. Imam, Mr. Justice A. K. Sarkar and Mr. Justice 
| K. C. Das Gupta. 


THE STATE OF BOMBAY v. BANDHAN RAM BHANDANI.* 

Indian Companies Act (VII of 1913), Secs. 32, 131, 76—Director’s default in complying 
with requirements of ss. 32 & 131—Ordinary general meeting of company not called 
—-Whether directors incur liability under ss. 32 & 131. 


It is no defence to the charge for breach of s. 32 or s. 131 of the Indian ia aa 
Act, 1913, to say that the ordinary general meeting was not called. 
. Queen v. Newton, distinguished. 
Imperator v. The Pioneer Clay and Industrial Works Ltd.’ commented upon. 
Gibson v. Barton,’ Edmonds v. Foster,’ Park v. Lawton’ and Dorte v. South African 
Super Aeration Limited,’ referred to. 


Tue facts appear in the judgment. 


C. K. Daphtary, Solicitor-General of India, and N. 8. Bindra, with R. H. 
Dhebar, for the appellants. 

8. P. Varma, for respondents Nos. 1, 2 and 3. 

A. N. Goyal, for respondent No. 4. 

N. P. Nathwani, and S. N. Andley, J. B. Dadachanji, Rameshwar Nath auc 
P. L. Vohra, for respondents Nos. 5 to 7. 


¿o Decided, September. 23, 1960. Criminal 8 (1875) L. R. 10 Q. B. 329.. 
Appeals Nos. 93 and 94 of 1958, 4 45 L. J. (M. C.) 41. 
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Sarkar J. The respondents were Directors of Hirjee Mills Ltd. They were 
prosecuted before the Chief Presideney Magistrate, Bombay, for two offences. 
under the Companies Act, 1913, as amended by Act XXII of 1936. The first 
offence was that they knowingly and wilfully authorised the failure to file the 
summary of share capital for the year 1953 and thereby became punishable under. 
sub-s. (5) of s. 32 of the Act, for a default in carrying out the requirements. 
of that section. The second offence was that they were knowingly and wilfully 
parties to the failure to lay before the company in general meeting the balance 
sheet and profit and loss account as at March 31, 1953, and thereby became 
punishable under s. 183(3) of the Act for a default in complying with the re- 
quirements of s. 131. There was a separate trial in respect of each offence. 


The learned Magistrate found that no general meeting of the company had 
been held in the year concerned. Following Imperator v. The Picneer Clay 
and Industrial Works Ltd.’ he acquitted the respondents, being of the view, 
that no offence under either section could be committed till the general meeting 
had been held. The learned Magistrate did not go into the merits of the cases 
on the facts. Appeals by the appellant to the High Court at Bombay from the 
orders of the learned Magistrate were summarily dismissed. It has preferred 
the present appeals from the decisions of the High Court at Bombay with 
special leave granted by this Court. The appeals have been heard together and 
are both disposed of by this judgment. 

It appears that respondent No. 7, N. K. Firodia, was discharged by the 
learned Magistrate because it was conceded at the trial that he was not a director 
of the company at any material time. He has been made a respondent to the 
present appeals clearly through some misapprehension. The appellant, the 
State of Bombay, does not and cannot proceed against him. The name of 
respondent Firodia should, therefore, be struck out from the records of this 
appeal. Respondent No. 5, Fateh Chand Jhunjhunwala, died while this appeal 
was pending in this Court. The appeal is, therefore, concerned with the remain- 
ing five respondents only. " 


Sub-section (7) of s. 32 requires a company once at least in every year to 
make a list of its shareholders as on the date of the first or only ordinary general 
meeting in the year. Sub-section (2) requires that the list shall contain a 
summary specifying various particulars mentioned in it. Sub-section (3) 
states that the list and summary shall be completed within twenty-one days 
after the day of the first or only ordinary general meeting in the year and the 
company shall forthwith file a copy with the registrar together with a certificate 
from a director or the manager or the secretary of the company that the list 
and summary state the facts as they stood on the day aforesaid. Sub-section 
(5) contains the penal provision, that . 

“If a company makes default in complying with the requirements of this section, 
it shall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues, and every officer of the company who knowingly and wilfully autho- 
rises or permits the default shall be liable to the like penalty.” 

It is said on behalf of the respondents that there is no default in complying 
with the requirements of the section until a general meeting is held. That, it 
is said, follows from the language of the section, for it requires certain things 
as at the date of the meeting to be stated in the list and summary and also 
requires these to be filed within a certain time of the meeting. So, it is said, 
that, the section requires certain things to be done only after the meeting has 
been held and no question of performing those things arises till the meeting has 
been held. 

A contrary view has been taken in England on the corresponding provi- 
sions of the English Companies Acts of 1862 and 1908: see Gibson v. Barton?, 
Edmonds v. Foster? and Park v. Lawtont. It was said in these cases that a 


1 [1948] Bom. 86, s.c.50 Bom. L. R. 156. 3 45 L.J. (M. C.) 4l. 
2 (1875) L. R. 10 Q. B. 329. 4 [1911] 1 K. B. 588. 
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person charged with an offense: could not rely on his own default as an answer 
to the charge, and so, if the person charged was responsible for not calling the 
general meeting, he cannot be heard to say in defence to the charge that the 
general meeting had not been called. It was also said that the company and 
its officers were bound to perform the condition precedent, if they could do 
that, in order that they might perform their duty. -This seems to us to be the 
correct view to take. If the person charged with the failure to carry out the re- 
quirements of the section could have called the meeting, he cannot defeat the 
provisions of the section simply by not calling the meeting wilfully. 

Tt is true that under s. 76 of the Act a general meeting of a company has 
to be held once at least in every calendar year and if a default is made, the com- 
pany and every director or the manager of the company who is knowingly and 
wilfully a party to the default shall be lable to a fine not exceeding five hund- 
red rupees. That however is, in our opinion, no reason for saying that a person 
charged with a failure to file the list and summary as required by s. 32 where a 
meeting had not been held, could only be prosecuted under s. 76 and not under 
s. 32. Section 76 imposes an obligation to hold a meeting and attaches a penalty 
to a failure to perform that obligation. In the ease of s. 32 it is necessary that 
the meeting should be held in order that the requirements of that section may 
be carried out. It is no less necessary to call a meeting for performing the 
obligations imposed by s. 32, because under s. 76 there is an obligation to call 
a meeting the breach of which entails an independent penalty. The two sec- 
tions deal with different matters and s. 76 does not interfere with the operation 
of s. 32. The effect of s. 32 must be derived from its terms: the terms cannot 
have different effects depending on whether there is a provision like s. 76 in 
another part of the Act or not. Without a provision like s. 76 a delinquent 
officer of the company may make s. 32 infructuous, and therefore, as already 
stated, it must be held that liability under s. 82 would be incurred where the 
officer has wrongly assisted in the meeting not being held. The result cannot 
be different because of the presence of a provision like s. 76. 

Nor do we think that sub-s. (5) of s, 32 by imposing a daily fine during 
the continuance of the default indicates that the default is not committed till 
the meeting has been held. In order that the default may continue it has no 
doubt first to occur. In our view, it oceurs after the expiry of 21 days from the 
day when meeting should have been held within the year. 

The respondents referred to the case of Queen: v. Newton® where it having 
been proved that the general meeting was not held, the persons charged with 
the default were acquitted. That case, however, is clearly distinguishable, 


“because the decision proceeded on the ground that, the summons having alleged 
in terms that the default was made after the general meeting had been held, it became 
essential to prove when the meeting was held as a matter of fact, and in the absence of 
proof the court held that the summons was rightly dismissed.” 

In this case Cockburn C.J. expressed some doubts about the correctness of the 
decision in Edmonds v. Foster. In Park v. Lawton, however, Lord Alverstone 
said that he was unable to share these doubts, and with this view, we agree. 
We may add that such doubts have not been shared by anyone upto now. 
Another case to which we were referred on behalf of the respondents was 
Dorte y. South African Super Aeration Iimited.© There a company was con- 
victed for a failure to file the list and summary in a case where the general 
meeting had not been held and fined 1d. and 1d. per day up to a certain day. 
Subsequently a further summons against it was taken out in respect of the 
same default for further penalties from that day to another later day. It was 
held that the word ‘‘default’’ implied a wilful and continued neglect to do an 
act required and that the company could not be liable to a continuing daily 
fine for an omission which it was impossible to remedy. The report does not 
set out the arguments nor the judgment and it is not clear on what grounds 


5 48 L. J. (M. C.) 77. 6 (1904) 20 T. L. R. 425, 
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the decision was given. It appears, however, that Lord Alverstone was one of 
the Judges who decided that case. In Park v. Lawton, Lord Alverstone him- 
self observed with regard to Dorte’s case that there (p. 5938), 

‘there was no question of the defendant being also in default as to the general 
meeting, and that decision, therefore, in no way conflicts with the earlier authorities.” 
We do not think, therefore, that Dorte’s case assists the respondents at all. It 
is authority only for the proposition that a continuing daily fine will not be 
exacted where, owing to no meeting having been held, it is impossible to remedy 
the default: see Buckley’s Company Law (13th ed.), p. 311. 

Turning now to s. 181, we find that it requires the directors of a company, 
once at least in every calendar year, to lay before the company in general meet- 
ing a balance sheet and profit and loss account of the company. Sub-section (3) 
of s. 188 makes the company and every officer of it who is knowingly and wil- 
fully a party to the default in carrying out the provisions of s. 181, punishable 
with fine which may extend to five hundred rupees. As in the case of s. 32 and 
for the same reasons, here also it is no defence to the charge for breach of s. 131 
to say that a meeting was not called. 

As regards Imperator v. Pioneer Clay and Industrial Works Ltd., on which 
the Courts below held that the respondents must be acquitted, we find that it 
turned on s. 184 of the Companies Act, 1913. The language of that section 
is to a certain extent different from the language used in ss. 32 and 131. The 
s. 184(/) says, 

“After the balance sheet and profit and loss account...have been laid before the 
company at the general meeting, three copies thereof...shall be filed with the Registrar.” 
Sub-section (4) of this section provides a penalty for breach of s. 184, in terms 
similar to those contained in sub-s. (5) of s. 32. If the language of s. 184(7) 
makes any difference as to the principle to be applied in ascertaining whether 
a breach of it has occurred or not—as to which we say nothing in this case— 
then that case can be of no assistance to the respondents. If, however, no such 
difference can be made, then we think that it was not correctly decided. We 
observe that Chagla C.J. who delivered the judgment of the Court in that 
ease, did not question the correctness of the decision in Park v. Lawton which 
he was asked to follow. Al that he said with regard to that case was that the 
scheme and terms of the section on which it turned were different from s. 134 
of the Companies Act, 1913. That may or may not be so. There is, however, 
no difference between s. 26 of the English Companies Act, 1908, on which 
Parker’s case turned, and which apparently through some mistake Chagla C.J. 
cited as s. 36, and s. 32 of the Indian Companies Act of 1913, except that the 
English section required the summary to include a statement in the form of a 
balance sheet containing certain particulars mentioned, whereas our section 
does not require that. Section 131 of our Act contains some provision about 
the laying of the balance sheet before the general meeting. This provision was 
inserted in the Act by the amending Act of 1936. The fact, that one of the 
requirements of the English s. 26 is not present in s. 32 of our Act, cannot 
create any material difference between s. 32 of our Act and s. 26 of the English 
Act. If the principle that a person charged with an offence cannot rely on 
his own default as an answer to the charge is correct, as we think it is, and 
which we-do not find Chagla C.J. saying it is not, then that principle would 
clearly apply when a person is charged with a breach of s. 32 of our Act. 

We think, therefore, that the appeal should be allowed. The case will now 
go back to the learned Presidency Magistrate and be tried on the merits ac- 
eording to the law as laid down in this judgment. 

Appeal allowed. 


T. 
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Present: Mr. Justice M. Hidayatullah and Mr. Justice J. C. Shak. 


- THE STATE OF. BOMBAY v. VISHNU RAMCHANDRA.” 


Bombay Police Act (Bom. XXII of 1951), Sec, 57—Order of externment made on convic- 
tion which has taken place before coming into force of Act— Applicability of s. 57— 
Meaning of expression “has been” in s. 57-—Construction of statute—Principles for 
deciding whether statute to operate prospectively or retrospectively. 


Section 57 of the Bombay Police Act, 1951, is retrospective in the sense that the 
conviction on which the action of externment is based may have taken place before 
the Act came into force. 

An externment order under s. 57 of the Act, must be made bona fide, taking into 
account a conviction which is sufficiently proximate in time. Each case must depend 
‘on its own facts. 

The word “has been” used in s. 57 of the Bombay Police Act, 1951, means “shall 
have been”. It describes past actions and “is used to express a hypothesis, without 
regard to time.” i 

In deciding whether an enactment is meant to operate prospectively or retrospective- 
ly the cardinal principle is that statutes must always be interpreted. prospectively, un- 
less the -language of the statutes makes them retrospective, either expressly or by 
necessary implication. Penal statutes which create new offences are always prospective, 
but penal statutes which create disabilities, though ordinarily interpreted prospec- 
tively, are sometimes interpreted retrospectively when there is a clear intendment 
‘that they are to be applied to past events. There are statutes which create no new 
punishment, but authorise some action based on past conduct. To such statutes, if 

. expressed in language showing’ retrospective operation, the principle is not applied. 
An Act designed to protect the public against acts of a harmful character may be con- 
strued retrospectively, if the language admits such an interpretation, even though 
it may equally have a prospective meaning. 

Midland Railway Co. v. Pye,’ Rex v. Birthwhiste’? The Queen v. Vine, Ex Parte 

D Pratt, + In re School Board Election for Parish of Pulborough: Bourke v. Nutt’ Ganesan 

. V. A. K. Joscelyne,’ Sardar Taher Saifuddin v. Tyebbhai Moosaji; The Queen v. In- 
habitants of St. Mary, Whitechapel and Rex v. Austin, referred to. 


. The facts appear at 61 Bombay Law Reporter 498. 
R. H. Dhebar, for the appellant. 


. HIDAYATULLAH J. This is an appeal by the State of Bombay, with the 
‘special’ leave of this Court, against the order of acquittal by the High Court 
of Bombay of the respondent, Vishnu Ramchandra, who was prosecuted under 
s. 142 of the Bombay Police Act and sentenced to six months’ rigorous impri- 
‘sonment by the Presidency Magistrate, 2nd Court, Mazagaon, Bombay. 

On November 16, 1949, Vishnu Ramachandra was convicted under ss. 380 
and 114 of the Indian Penal Code, and sentenced to one month’s rigorous im- 
prisonment. On October 15, 1957, the Deputy Commissioner of Police, Bombay, 
‘acting under s. 57(a) of the Bombay Police Act (XXII of 1951), passed an 
order against Vishnu Ramchandra which was to operate for one year, extern- 
ing Him from the limits of Greater Bombay. At that time, a prosecution under 
s. 411 of the Indian Penal Code was pending against Vishnu Ramchandra, and 
he was not immediately externed, to enable him to attend the case. This pro- 
‘secution came to an end on J uly 10, 1958, and resulted in his acquittal. Im- 
mediately afterwards, a constable took him outside the limits of Greater Bombay, 
and left him there. The prosecution case was that he returned to Greater 
Bombay, and was arrested at Pydhonie on August 24, 1958. He was prosecuted 


` *Decided, October 18, 1960. Crimmal App- 5 [1804] 1 Q. B. 726. 
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under s. 142 of the Bombay Police Act. His plea that he was forcibly brought 
back to Pydhonie and arrested was not accepted by the Presidency Magistrate,. 
and he was convicted. 

He filed a revision application, which was heard by a learned single Judge- 
of the High Court of Bombay. Three contentions were raised before the High. 
Court. The first was that the Deputy Commissioner of Police had not applied 
his mind to the facts of the case before making the order of externment. The- 
second was that s. 57 of the Bombay Police Act was prospective, and could 
not be made applicable, unless the conviction on which the action of extern-- 
ment was based, took place after the coming into force of that Act. The third 
was that the belief entertained by the Deputy Commissioner that Vishnu Ram- 
chandra was likely to engage himself in the commission of an offence similar- e 
to that for which he was prosecuted was based on the prosecution which was. 
then pending, and that that ground disappeared after his acquittal. The High- 
Court did not consider the first and the third grounds, because it held: that the- 
second ground was good. 

Section 57 of the Bombay Police Act reads as follows: 

“Removal of persons convicted of certain offences. 
If a person has been convicted— , 

(a) of an offence under Chapter XII, XVI or XVII of th? Indian Penal Code 
(XLV of 1860), or 

(b) twice of an offence under section 9 or 23 of the Bombay Beggars Act, 1945- 
(Bom. XXIII of 1945), or under the Bombay Prevention of Prostitution Act, 1923 (Bom. 
XI of 1923), or 

(c) thrice of an offence within a period of three years under section 4 or 12A of 
the Bombay Prevention of Gambling Act, 1887 (Bom. IV of 1887), or under the Bombay 
Prohibition Act, 1949 (Bom. XXV of 1949) 
the Commissioner, the District Magistrate or the Sub-Divisional Magistrate 
specially empowered by the State Government in this behalf, if he has reason to believe 
that such person is likely again to engage himself in the commission of an offence similar 
to that for which he was convicted, may direct such person to remove himself outside: 
the area within the local limits of his jurisdiction, by such route and within such time- 
as the said officer may prescribe and not to enter or return to the area from which he was 
directed to remove himself.” 

In reaching his conclusion, the learned single Judge observed that the Legis- 
lature had used the present participle ‘‘has been’’ and not the past participle- 
in the opening portion of the section, and that this indicated that the sectiom 
was intended to be used only where a person was convicted subsequent to the 
coming into force of the Act. He further observed that being a penal section, 
it had to be interpreted prospectively. He repelled an argument of the As- 
sistant Government Pleader that s. 57 merely re-enacted the provisions of s. 27 
of the City of Bombay Police Act, 1902, and that a liability incurred under- 
the older Act was preserved by s. 167 of the Bombay Police Act of 1951. Ob- 
serving further that the Deputy Commissioner of Police at the time of passing: 
of the order could not be said to have entertained a belief about the activities. 
of Vishnu Ramchandra based upon his conviction in the year 1949, he held that 
the order of externment must be regarded as invalid for that reason and also- 
7 the ground that the conviction was not after the coming into force of the 

ct. 

At the hearing before us, the respondent was not represented. We have 
heard Mr. Dhebar in support of the appeal, and, in our opinion, the High Court 
was not right in the view it had taken of s. 57 of the Act. The question 
whether an enactment is meant to operate prospectively or retrospectively has 
to be decided in accordance with well-settled principles. The cardinal princi- 
ple is that statutes must always be interpreted prospectively, unless the lan- 
guage of the statutes makes them retrospective, either expressly or by neces- 
sary implication. Penal statutes which create new offences are always pros- 
pective, but penal statutes which create disabilities, though ordinarily inter- 
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-preted prospectively, are some times interpreted retrospectively when there is 
.a clear intendment that they are to be applied to past events. The reason 
why penal statutes are so construed was stated by Erle C. J. in Midland Rail- 
way Co. v. Pye’ in the following words (p. 191): 

.. Those whose duty it is to administer the law very properly guard against giving 
to an get of parliament a retrospective operation, unless the intention of the legislature 
that it should be so construed is expressed in clear, plain and unambiguous language; 
‘because it manifestly shocks one’s sense of justice that an act, legal at the time of doing 
-it, should be made unlawful by some new enactment.” 


This principle has now been recognised by our Constitution and established as 
a Constitutional restriction on legislative power. 

There are, however, statutes which create no new punishment, but authorise 
some action based on past conduct. To such statutes, if expressed in language 
showing retrospective operation, the principle is not applied. As Lord Cole- 
ridge, C. J. observed during the course of arguments in Rex v. Birthwhistle?: 


“Scores of Acts are retrospective, and may without express words be taken to be 
retrospective, since they are passed to.supply a cure to an existing evil.” 
‘Indeed, in that case which arose under the Married Women (Maintenance in 
Case of ‘Desertion ) Act, 1886, the Act was held retrospective without express 
words. It was said: 

“Tt was intended to cure an existing evil and to afford to married women a remedy 
‘for desertion, whether such desertion took place before the passing of the Act or not.” 


Another principle which also applies is that an Act designed to protect the 
public against acts of a harmful character may be construed retrospectively, 
if the language admits such an interpretation, even though it may equally have 
@ prospective meaning. In The Queen v. Vine’, which dealt with the disquali- 
fication of persons selling spirits by retail if convicted of felony, the Act was 
applied retrospectively to persons who were convicted before the Act came into 
operation. Cockburn C. J. observed (p. 199): 


“_..1£ one could see some reason for thinking that the intention of this enactment 
-was merely to aggravate the punishment for felony by imposing this disqualification in 
addition, I should feel the force of Mr. Poland’s argument, founded on the rule which has 
obtained in putting a construction upon statutes—that when they are penal in their 
nature they are not to be construed retrospectively, if the language is capable of having 
a prospective effect given to it and is not necessarily retrospective. But here the object 
of the enactment is not to punish offenders, but to protect the public against public- 
houses in which spirits are retailed being kept by persons of doubtful character...On 
looking at the Act, the word used seem to import the intention to protect the public 
against persons convicted in the past as well as in sala the words are in effect equi- 
valent to ‘every convicted felon’.” 


.In the same ease, Archibald J. expressed himself forcefully when he observed :— 


“I quite agree, if it were simply a penal enactment, that we ought not to give it 
a retrospective operation; but it is an enactment with regard to public and social order, 
and infliction of penalties is merely collateral.” 

Similarly, in Hx parte Prati+, which dealt with the words ‘‘a debtor commits 
an act of bankruptey’’ to enable the Court to make a receiving order, Cotton, 
L. J. E gave the words a retrospective operation, observing (p. 337): 

..I think that no reliance can be placed on the ward ‘commits’ as showing that only 
acts of bankruptcy committed after the Act came into operation are intended.” 


In the same case, the observations of Bowen L. J. were (p. 340): 


..I think that the-more the Act is studied the more it will be found that it is 
framed in a very peculiar way. I do not mean to say that it is inartistically framed, I think 
it is framed on the idea that a bankruptcy code is being constructed, and when the pre- 
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sent tense is used, it is used not in relation to time, but as the ey tense of logic.” 
Bry L. J. added (p. 341): 


..L entirely agree with Bowen, L. J., as to the meaning of the present tense im 
the section; it is used, I think, to express a hypothesis, without regard to time.” 
In In re School Board Election for Parish of Pulborough: Bourke v. Nutt®, 
Lord Esher, M. R.. speaking of these observations of Bowen and Fry, LL.d., 
observed (p. 735) :— 

“,.the case seems to shew that when the present tense is used in this statute (s. 32: 
of the Bankruptcy Act, 1883) the time to be considered is the time at which the Court 
has to act, and not the time at which the condition of things on which it has to act 
came into existence,” 

Applying the above principles, Lord Esher, M. R., held that the section was. 

not retrospective but prospective, because the important time was that at which 

it had to be considered whether the person was disqualified and it related to 
a time after the passing of the Act. He, however, added that 


“even if it could be said that it is retrospective, its enactments are solely for ie 
public benefit, and the rule that restricts the operation of a penal retrospective statute, 
does not apply, because this statute is not penal.” 

These principles, though not unanimously expressed, have been accepted iw 
later cases both in England and in India. In Ganesan v. A. K. Joscelyne®,. 
Chakravarti, C. J., observed, Sarkar, J. (as he then was) concurring (p. 38): 

“ ,.I may state, however, that in spite of the ordinary and I might almost say cardinal 
rule of construction that statutes, particularly statutes creating liabilities, ought not to 
be so construed as to give them a retrospective operation unless there is a clear provision 
to that effect or a necessary intendment implied in the provisions, there is another principle 
on which Courts have sometimes acted. It has been held that where the object of an 
Act is not to inflict punishment on anyone but to protect the public from undesirable 
persons, bearing the stigma of a conviction or misconduct on their character, the ordinary 
rule of construction need not be strictly -applied.” 

In Sardar Taher Saifuddin v. Tyebbhar Moosaji’, the same principles were 
applied by Chagla, C. J. and Bhagwati, J. (as he then was), and reference 
was made also to The Queen v. Inhabitants of St. Mary, Whitechapel,® where 
Hord Denman, C. J., in his judgment observed (p. 127): 


. dt was said that the operation of the statute was confined to persons who had 
ievos widows after the Act passed, and that the presumption against a retrospective 
statute being intended supported this construction; but we have before shewn that the 
statute is in its direct operation prospective, as it relates to future removals only, and 
that it is not properly called a retrospective statute because a part of the requisites for 
its action is drawn from time antecedent to its passing.” 

Now, s. 57 of the Bombay Police Act, 1951, does not create a new offence 
nor makes punishable that which was not an offence. It is designed to pro- 
tect the public from the activities of undesirable persons who have been con- 
victed of offences of a particular kind. The section only enables the authorities 
to take note of their convictions and to put them outside the area of their 
activities, so that the public may be protected against a repetition of euch 
activities. As observed by Phillimore J. in Reg v. Austin®: 

..No man has such a vested right in his past crimes and their consequences as 

would: entitle him to insist that in no future legislation shall any regard whatever be had 
to his previous history.” 
An offender who has been punished may be restrained in his acts and conduct 
by some legislation, which takes note of his antecedents; but so long as the 
action taken against him is after the Act comes into force, the statute cannot 
be said to be applied retrospectively. The Act in question was thus not applied 
retrospectively but prospectively. 


5 [1894] 1 Q. B. 725. A. I. R. Bor. 183, at pp. 186, 187, 


6 [1957] A. Í. R. Cal. 33. 8 (1848) 12 Q. B. 120 : 116 E. R. SIL 
7 (1952) 55 Bom. L. R. I, 18, s.o. [1953] 9 [1913] 1 K. B. 551. 
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It remains only to consider if thé language of the section bars an action 
based on past actions before the Act was passed: The verb ‘‘has been’’ is in 
the present perfect tense, and may mean either ‘‘shall have been’’ or “‘shall 
be’’. Looking, however, to the scheme of the enactment as a whole and parti- 
cularly the other portions of it, it is manifest that the former meaning is in- 
tended. The verb ‘‘has been’? describes past actions, and, to borrow the lan- 
guage of Fry, L. J., in Ex Parte Pratt, ‘‘is used to express a hypothesis, without 
regard to time.’ 

An externment order, however, to satisfy the requirements of s. 57 of the 
Bombay Police Act, must be made bona fide, taking into account a conviction 
which is sufficiently proximate in time. Since no absolute rule can be laid 
down, each case must depend on its own facts. 

In the result, we set aside the acquittal, and remit the case to the High 
Court for disposal on the other points urged before it and in the light of ob- 
servations made here by us. i 

Appeal allowed. 


Present: Mr. Justice J. L. Kapur, Mr. Justice M. Hidayatullah and Mr. Justice J. C. Shah 


ALL INDIA REPORTER LTD. v. RAMCHANDRA D. DATAR.* 


Indian Income-tax Act (XI of 1922), Sec. 18—Amount payable under decree partly re- 
presenting amount due to employee judgment~creditor as salary —Whether employer 
judgment-debtor entitled under s, 18 to deduct income-tax which may become due 

` and payable by judgment-creditor. 


In respect of the amount payable under a judgment debt, the debtor is not entitled 

. under s. 18 of the Indian Income-tax, 1922, to deduct income-tax which may become 

due and payable by the judgment-creditor on the plea that the cause of action on 

which the decree was passed was the contract of employment and a part of the claim 

decreed represented the amount dte to the employee judgment-creditor as salary or 
damage in lieu of salary. 

The decree passed by the Civil Court must ‘be executed subject to the deductions 
and adjustments permissible under the Civil Procedure Code, 1908. The judgment- 
debtor may, if he hes a cross-decree for money, claim to set off the amount due 
thereunder. If there be any adjustment of the decree, the decree may be executed 
for the amount due as a result of the adjustment. A third person who has obtained a 
judgment against the judgment-creditor may apply for attachment of the decree and 
such decree may be executed subject to the claim of the third person: but the judg- 
ment-debtor cannot claim to satisfy, in the absence of a direction in the decree to 
that effect, the claim of a third person against the judgment-creditor, and pay only 
the balance. The rule that the decree must be executed according to its tenor may 
be modified by a statutory provision. ~ 

Westminster Bank, Ltd. v. Riches’ and Manickam Chettiyar v. Inc. Tax Officer, 
Madura,’ referred to. 


The facts appear in the judgment. 


A. V. Viswanatha Sastri, with Shanker Anand and A. G. Ratnaparkiu, for 
the appellant. 


K. N. Rajgopal Sastri, amicus curiae, for the respondent. 


SHAH J. Ramachandra Dhondo Datar—hereinafter referred to as the res- 
pondent—was employed by the appellant company in its publications branek. 
By agreement dated March 28, 1948, the appellant company agreed to pay to 
the respondent as from April 1, 1943, remuneration per annum equal to 34 
per cent. of the gross sales or Rs. 12, 000 whichever was greater. The agreement 
was to remain in operation for ten years from April 1, 1943, in the first in- 


* Decided, November 29, 1990. Civil A 1 (1947) 28 Tax Cases 159. 
No, 327 of 1959; ` 2 (1937) 6 I. T. R. 180. 
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stance and was renewable at the option of the respondent for such period as 
he desired. By notice dated April 19, 1948, served on the respondent on April 
22, 1948, the appellant company terminated the employment of the respondent. 
The respondent then filed a civil suit in the Court of the Fifth Additional 
District Judge, Nagpur, for a decree for Rs. 1,30,000 being the amount of com- 
pensation for wrongful termination of employment, arrears of salary and in- 
terest. On July, 1953, the Court after giving credit for the amount received 
by the respondent passed a decree for Rs. 42,359 (which was inclusive of 
Rs. 36,000 as compensation for termination of employment and Rs. 6,000 as 
salary in lieu of six month’s notice and interest) and costs and interest on judg- 
ment. The respondent then applied for execution of the decree and claimed 
Rs. 54,893-12-0 less Rs. 18,501-10-0 decreed against him in a cross suit filed 
by the appellant company. The Income-tax Officer, Nagpur, served a notice 
under s. 46 of the Indian Income-tax Act upon the respondent and also gave 
intimation to the District Judge, Nagpur, that the appellant company be per- 
mitted to deduct at source and to pay into the Government Treasury 
Rs. 15,956-13-0 as income-tax, surcharge and super-tax due on the'sum of 
Rs. 50,972-2-0 awarded to the respondent. The appellant company also applied 
that the executing Court do declare that the appellant company was entitled and 
in law bound to deduct the tax due on the amount. The learned Judge directed 
the appellant company to pay to the Income Tax Department Rs. 15,956-13-0 
on account of income-tax and super-tax on the amount due to the respondent 
and directed it to pay the balance in Court after filing a receipt for payment of 
tax from the Income Tax department. In appeal to the High Court of Judi- 
cature at Nagpur, the order passed by the District Judge was reversed and 
execution as claimed by the respondent was directed. 


The appellant company contends that under s. 18(2) of the Income-tax Act, 
it was bound to deduct the tax computed at the appropriate rate on the salary 
payable to the respondent as the amount due under the decree represented 
salary. Section 18, sub-s. (2), of the Income-tax Act, in so far as it is material, 
provides that any person paying any amount chargeable under the head “‘sala- 
ries’’ shall at the time of payment deduct income-tax and super-tax at the rate 
representing the average of the rates applicable to the estimated total income of 
the assessee under the head ‘‘salary’’. Sub-section (7) declares that a person fail- 
ing to deduct the taxes required by the section shall be deemed to be an assessee 
in default in respect of such tax. The Legislature has, it is manifest, imposed 
upon the employer the duty to deduct tax at the appropriate rate on salary 
payable to the employee, and if he fails to do so, the tax not deducted may he 
recovered from him. But the lability to deduct arises in law, if the amount is 
due and payable as salary. In this case, there has been no assessment of tax 
due by the Income-tax Officer on the amount payable to the respondent. Under 
s. 46(5), any person paying salary to an assessee may be required by the In- 
come-tax Officer to deduct arrears of tax due from the latter and the employer 
is bound to comply with such a requisition and to pay the amount deducted 
to the credit of the Government. But this order can only be passed if income- 
tax has been assessed and has remained unpaid. It is undisputed that at the 
‘material time, no tax was assessed against the respondent; thé Income-tax 
Officer had, accordingly, no authority to issue a notice under s. 46(5). Nor 
could the Income-tax Officer claim to recover tax due by a proceeding in the 
nature of a garnishee proceeding by applying to the civil Court to attach the 
judgment-debt payable by the company. The application submitted by 
the Income-tax Officer must, therefore, be ignored. Undoubtedly, the employer 
is by s. 18 of the Act liable to deduct from the salary payable by him ‘to his 
employee the amount of tax at the average rate applicable to the estimated total 
income; but can it be said that as between the appellant company and the res- 
pondent the decretal amount represented salary? The respondent had filed a 
suit for a decree for arrears of salary, compensation for wrongful termination of 
employment and interest. The Court having passed a decree on that claim, it 


\ 


, 
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became. a judgment-debt. It may have been open to the appellant company in 
the suit to apply to the Court for making a provision in the decree for payment 
of income-tax due by the respondent, but no such provision was made. 

We are not concerned to decide in this appeal whether in the hands of the 
‘respondent the amount due to him under the decree, when paid, will be liable 
to tax; that question does not fall to be determined in this appeal. The question 
to be determined is whether as between the appellant company and the res- 
pondent the amount decreed is due as. salary payment of which attracts the 
statutory liability imposed by s. 18. The claim decreed by the civil Court was 
for compensation, for wrongful termination of employment, arrears of salary, 
salary due for the period of notice and interest and costs, less withdrawals on 
salary account. The amount for which execution was sought to be levied was 
the amount decreed against which was set off the claim under the cross-decree. 
A, substantial part of the claim decreed represented compensation for wrongful 
termination of employment and it would be difficult to predicate of the claim 
sought to be enforced what part thereof if any represented salary due. Grant- 
ing that compensation payable to an employee by an employer for wrongful 
termination of employment be regarded as in the nature of salary, when the 
claim is merged in the decree of the Court the claim assumes the character of 
a judgment-debt, and to judgment-debts s. 18 has not been made applicable. 
The decree passed by the civil Court must be executed subject to the deductions 
and adjustments permissible under the Code of Civil Procedure. The judg- 
ment-debtor may, if he has a cross-decree for money, claim to set off the amount 
due thereunder. If there be any adjustment of the decree, the decree may 
be executed for the amount due as a result of the adjustment. A third person 
who has obtained a decree against the judgment-creditor may apply for attach- 
ment of the deeree and such decree may be executed subject to the claim of the 
third person: but the judgment-debtor cannot claim to satisfy, in the absence 
of a direction in the decree to that effect the claim of a third person against the 
judgment-ereditor, and pay only the balance. The rule that the decree must be 
executed according to its tenor may be modified by a statutory provision. But 
there is nothing in the Income-tax Act which supports the plea that in respect 
of the amount payable under a judgment-debt of the nature sought to be en- 
forced, the debtor is entitled to deduct income-tax which may become due and 
payable by the judgment-ereditor on the plea that the cause of action on which 
the decree was passed was the contract of employment and a part of the claim 
decreed represented amount due to the employee as salary or damages in lieu 
of salary. 

Counsel for the appellant company strongly relied upon the decision of the 
House of Lords in Westminister Bank, Lid. v. Riches’. That was a case in 
which in an action brought by one R against the Westminster Bank trustee of the 
estate of one X-—R was awarded a decree for £ 36,255 principal and £ 10,028 
as interest. The Bank thereafter brought an action for a declaration that it 
had satisfied the judgment in the action by R by paying him the amount due 
less £5,014, the latter sum representing income-tax on the interest awarded 
by the judgment. It was held by the House of Lords that £10,028 was ‘‘in- 
terest of money’’ within Schedule D and General Rule 21 of the Income Tax 
Act, 1918, and that income-tax was deductible therefrom. In that case, the 
only argument advanced on behalf of the an is set out in the speech of 
Viscount Simon, L. C. at p. 187: 

“The Appellant contends that the additional sum of £ 10,028, though awarded under 
a power to add interest to the amount of the debt, and, though called interest in the 
judgment, is not really interest such as attracts Income Tax, but is damages. The short 
answer to this is that there is no essential incompatibility between the two conceptions. 
The real question, for the purpose of deciding whether the Income Tax Acts apply, is 
whether the added sum is capital or income, not whether the sum is damages or interest.” 


1 (1947) 28 Tax Cases 159. 
L.R. -28 
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The House of Lords in that case by a majority held that £10,028 awarded 
under the judgment represented not capital but interest and was ‘liable to tax. 
In our view, this case has no application to the facts of the present case. In the 
case before us, there is a decree passed in favour of the respondent; under 
the scheme of the Civil Procedure Code, that decree has to be executed as it 
stands, subject to such deductions or adjustments as are permissible under the 
Code. There was no tax lability which the respondent was assessed to pay in 
respect of this amount till the date on which the appellant company sought 
to satisfy the alleged tax lability of the respondent. As between the appellant 
company and the respondent, the amount did not represent salary; it repre- 
sented a judgment-debt and for payment of income-tax thereon, no provision 
was made in the decree. The Civil Procedure Code bars an action of the 
nature which was filed in Westminster Bank’s case (supra). The defence to 
the execution if any must be raised in the execution proceeding and not by a 
separate action. The amount payable by the appellant company to the respon- 
dent was not salary but a judgment-debt, and before paying that debt the ap- 
pellant company could not claim to deduct at source tax payable by the res- 
pondent. Nor could the appellant company seek to justify its plea on the 
ground that the judgment-creditor was indebted to a third person. 

The principle of the case in Manickam Chettiar v. Inc. Tax Officer, 
Madura, on which reliance was also sought to be placed by the appellant com- 
pany has no application to this case. In Manickam Chettiyar’s case in execution 
of a money decree certain properties belonging to a judgment-debtor were atta- 
ched and sold and the sale proceeds were received by the Court. The Income- 
tax Officer, who had assessed the decree-holder to tax payable by him on his 
other income, applied to the Court for an order directing payment to him out 
of the sale proceeds the amount of income-tax due by the decree-holder. Tt 
was held that the claim for income-tax was entitled to priority in payment, and 
the Court had inherent power to make an order on the application for payment 
of money due as income-tax. Tax had admittedly been assessed, and proceed- 
ings substantially for recovery of the tax so assessed were adopted by the In- 
come-tax Officer. It was held in the circumstances that the Court had juris- 
diction to direct recovery of tax out of the amount standing to the eredit of 
the decree-holder. The principle of that case can have no application to the 
facts of the present case. 

The respondent had not appeared before us, but we have been assisted by 
Mr. Rajagopala Sastri and we are indebted to him for placing the evidence and 
the various aspects of the case on a true appreciation of which the question 
in issue fell to be determined. 

The appeal fails and is dismissed. As there was no appearance for the 
respondent, there will be no order for costs. 

Appeal dismissed. 


Present: Mr. Justice Syed Jafer Imam, Mr. Justice K. Subba Rao and 
Mr. Justice Raghubar Dayal. 


SHRI RAM v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Secs. 207A, 251A, 173—In proceedings insti- 
tuted on police report whether magistrate bound to take evidence of all eye-witnesses 
cited by prosecution—Whether magistrate bound to take evidence of other witnesses 
for prosecution—Magistrate whether has jurisdiction to discharge or commit accused 
merely on basis of documents referred to in s. 173—Discretion of magistrate exercised 
under s. 207A(4), nature of. 

In a proceeding instituted on a police report, the magistrate under s.207A(4) of the 

Criminal Procedure Code, 1898, is bound to take evidence of only such eye~witnesses 


2 (1937) 61. T. R. 180. peals Nos. 57 and 58 of 1960. 
*Decided, December 5, 1960. Criminal Ap- 
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as‘are actually produced by the. prosecution in Court. The magistrate, if he is of 
opinion that it is in the interest of justice to take evidence of witnesses for the pro- 
secution, whether of eye-witnesses or others, has a duty to do so. If the magistrate 
is not of that opinion and if the prosecution has not examined any eye-witne- 
sses, he has jurisdiction to discharge or commit the accused to sessions on the basis 
of the documents referred to in s. 173 of the Code. The discretion of the magistrate 
under s. 207A(4) of the Code is a judicial discretion and, therefore, in appropriate 
cases the order of discharge or committal, as the case may be, is liable to be set aside 
by a superior Court. 

Macheria Hanumantha Rao v. The State of Andhra Pradesh,’ M. Pavalappa v. Staie 
of Mysore, State v. Anadi Betankar, Ghisa v. State’ Satyanarayana v. State,’ State 
v. Lakshmi Narain,’ State of U P. v. Satyavir; State v. Yasin,’ In re P A. Muttigadu,® 
A. Ishaque v. The State” and Manik Chand v. The State,” referred to. 


Tus facts appear in the judgment. 


Jai Gopal Seta, with G. C. Mathur, for the appellant (in Cr. A. No. 57/60). 
G. C. Mathur, for the appellant (in Cr. A. No, 58/60). 
Gopal Singh and D. Gupta, for the respondent (in both the Appeals). - 


SUBBA Rao J. These two appeals raise rather an important question on the 
interpretation of the. provisions of s. 207A of the Criminal Procedure Code 
(hereinafter referred to as the Code.) 


The facts that have given rise to these appeals may be briefly stated. The 
appeals arise out of an incident that'took place on November 29, 1957, when. 
one Sadashiv was murdered in the courtyard of his house in village Nimgaon. 
The case of the prosecution was that the four appellants, armed with ‘sticks, 
went to the house of the deceased, dragged him out of the house and beat him 
with sticks in the courtyard; and that as a result of the beating he died on 
the next day at about 5 p.m. at Bhandara Hospital. After investigation, the 
police submitted their report to the Magistrate under s. 173 of the Code along 
with the relevant documents. After forwarding the report, the officer in charge 
of the police station furnished the appellants with a copy of the report for- 
warded under sub-s. (Z) of s. 178, the First Information Report recorded under 
s. 154 and all other documents or relevant extracts thereof on which the pro- 
secution proposed -to rely, including the statements recorded under sub-s. (3) 
of s. 161 and also intimated them of the persons the prosecution proposed to 
examine as its witnesses. The Magistrate posted the case for inquiry on Feb- 
ruary 10, 1958, and on that date the prosecution intimated that it did not 
intend to examine any witnesses in the Magistrate’s Court. On behalf of the 
appellants no objection was raised to that course. But the Magistrate adjourn- 
ed the inquiry to February 12, 1958, as he wanted to consider whether any 
evidence was necessary to be recorded before commitment. On February 12, 
1958, he expressed his opinion that no witness need be examined at that stage; 
thereafter, he framed charge against accused-appellants under s. 302, read : 
with s.. 34, of the Indian Penal Code, and also under s. 448 thereof and com- 
mitted the appellants to the Sessions Court. 


Before the learned Sessions Judge the prosecution led four types of evidence. 
i.e., (1) eye-witnesses, namely, P.Ws. 6, 11, 20 and 25; (2) dying declaration, 
exh. P-15, supported by P.Ws. 18, 22 and 19; (8) the identification of the 
appellants in jail by P.Ws. 20 and 25; and (4) recovery of various articles at 
the instance of the accused-appellants. The defence examined four witnesses. 
On a consideration of the entire evidence, the learned Sessions Judge held that 


1 [1958] S. ©. R. 396. 7 [1959] A. I. R. All. 408. 

2 [1957] A. T. R. Mysore 61. 8 [1958] A. I. R. All. 861. 

3 [1958] A. I. R. Orissa 241. 9 [1959] A.T. R. A. P. 469. 

4. [1959] A. T. R. Raj. 294. 10 [1958] A. I. R. Cal. 341. . 
5 [I959} A.I. R. A.P. 651. > 11 [1958] A. T. R. Cal. 324. 

6 


[1960] A. T. R. All. 236. 
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the proseeution case had been amply borne out and that the four appellants 
entered into the house of the deceased and beat him in the manner described 
by the prosecution witnesses. As no less than 12 contused wounds were in- 
flicted on the deceased, which resulted in the fracture of his ribs and injury 
to the lung, and as the doctor opined that the death was due to shock and hae- 
morrhage resulting from the said fracture, the learned Sessions Judge held that 
the accused-appellants were guilty of murder and convicted them under s. 302, 
read with s. 34, Indian Penal Code, and he further convicted them under s. 448 
of the Indian Penal Code for trespassing into the house of the deceased. On 
these findings the learned Sessions Judge sentenced the appellants to undergo 
imprisonment for life on the first count and for 3 months’ rigorous imprison- 
ment on the second count. The appellants preferred an appeal against their 
convictions and sentences to the High Court of Bombay at Nagpur. The learned 
Judges of the High Court, on a re-survey of the entire evidence, agreeing with 
the learned Sessions Judge, accepted the prosecution case, but they held that 
the appellants were guilty only under s. 304, Part I, read with s. 34, Indian 
Penal Code, and in the result they reduced the sentence from life imprisonment 
to 10 years’ rigorous imprisonment in regard to appellant No. 1 and to 7 years’ 
rigorous imprisonment in regard to appellants Nos. 2 to 4. Against the said 
convictions and sentences, the appellants have preferred, by special leave, 
appeals to this Court. Criminal Appeal No. 57 of 1960 has been preferred by 
appellant No. 1 and Criminal Appeal No. 58 of 1960 by appellants Nos. 2 to 4. 

Learned counsel for the appellants raised before us the following two points: 
(1) The Sessions Court and, on appeal, the High Court have not properly ap- 
preciated the evidence and the circumstances of the case in holding that the 
appellants had committed the offences. (2) The trial and conviction of the ap- 
pellants by the Sessions Court were null and void, as the Magistrate had no 
jurisdiction to commit the appellants to Sessions without examining witnesses 
under sub-s. (4) of s. 207A of the Code and thai, as the order of committal was 
' without jurisdiction, the defect was not cured either under s. 532 or s. 587 of 
the Code. 

The first question does not merit any consideration. Both the Courts below 
have carefully considered the evidence adduced by the prosecution as well as 
the accused-appellants and have accepted the prosecution case. It is a well 
established practice of this Court not to interfere on questions of fact, parti- 
cularly when they are concurrent findings, except under exceptional circum- 
stances. We find no such exceptional circumstances in this case. We, therefore, 
reject the first contention. 

The second contention turns upon the interpretation of the relevant provi- 
sions of s. 207A of the Code. Before attempting to construe the relevant pro- 
visions of the section it would be helpful to notice briefly the history of the 
said section. Under the Criminal Procedure Code, as it originally stood, in 
_ the matter of committal proceedings there was no distinction between the: pro- 

ceeding instituted on a police report and that instituted otherwise than on police 
report. The main object of the committal proceedings was to hold an enquiry 
to ascertain and record the case which was to be tried before the Court of 
Sessions. It was primarily to give an opportunity to an accused to know in 
advance the particulars of evidence that would be adduced against him in the 
Court of Sessions so that he could be in a position to prepare his defence. 
Another object, which was no less important, was to enable the Magistrate to 
discharge an accused if there was no prima facie case against him. This pro- 
cedure prevented unnecessary harassment to such accused ‘and at the same time 
saved the valuable time of the Sessions Court. In practice the committal pro- 
ceeding, whether intended by the Legislature or not, served another purpose, 
namely, it gave an opportunity to the accused to test the credibility of witnesses 
by bringing out the discrepancies between their evidence in the committing 
Court, the statements made by them to the police under s. 161 of the Code and 
the evidence given by them in the Court of Sessions. Though very often ae- 
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eused persons took full advantage of this additional opportunity to test the 
veracity of the witnesses, as often as not, it had turned out to be duplication 
of trials with the resultant long delays in the disposal of criminal cases. The 
advantage of committal proceeding was not solely for the accused, for the pro- 
secution by examining the witnesses before the committing Magistrate secured 
their testimony in the ‘sense that though it was tampered subsequently—it is 
unfortunately a frequent phenomenon in criminal cases—it could use the said 
evidence as a substantive one under s. 288 of the Code. The Legislature, in its 
wisdom, presumably thought that undue delay in the disposal of sessions cases 
was due to the elaborate and prolonged committal proceedings and stepped in 
to amend the Code in that respect. The whole of s. 207A has been inserted by 
Act XXVI of 1955. While the section simplified the procedure in regard to 
commitment proceedings instituted on a police report, it confined the existing 
procedure to proceedings initiated otherwise than on a police report. This 
distinction between the two classes of cases had a reasonable factual basis. In 
the case of a police report, a thoreugh inquiry would have been made and the 
investigating officer would have sent a report to the Magistrate under s. 173 
of the Code. The amended s. 173 of the Code also enjoins on the officer m 
charge of the police station a duty to furnish before trial, free of cost, to the 
accused copies of the report forwarded under that section to the Magistrate, 
the First, Information Report recorded under s. 154 and all other documents 
or relevant extracts thereof on which the prosecution proposes to rely, includ- 
ing the statements, if any, recorded under s. 164 of the Code and those recorded 
under sub-s. (3) of s. 161 and a list of witnesses whom the prosecution pro- 
poses to examine as its witnesses. The Magistrate in a proceeding instituted 
on police report would ordinarily be in position, on the said material, to under- 
stand the case of the prosecution and know the nature of the evidence that 
would be adduced on the basis of which the accused is sought to be proceeded 
against. The accused also would have an opportunity to know beforehand the 
case he would have to meet and the evidence that would be adduced against 
him. But in a proceeding instituted otherwise than on a police report, no such’ 
material would be available and, therefore, the old procedure continued to 
apply to such a case. With this background let us look at the provisions of 
s. 207A of the Code. The relevant provisions of s. 207A of the Code may now 
be read: 

207A. (1) When, in any proceeding instituted on a police report, the Magistrate re- 
ceives the report forwarded under section 173, he shall, for the purpose of holding an 
inquiry under this section, fix a date which shall be a date not later than fourteen days 
from the date of the receipt of the report, unless the Magistrate, for reasons to be re- 
corded, fixes any later date. 

(2) If, at any time before such date, the officer conducting the prosecution applies 
to the Magistrate to issue a process to compel the attendance of any witness or the pro~ 
duction of any document or thing, the Magistrate shall issue such process unless, for 
reasons to be recorded, he deems it unnecessary to do so. 

(3) At the commencement of the inquiry, the Magistrate shall, when the accused 
appear or is brought before him, satisfy himself that the documents referred to in sec- 
tion 173 have been furnished to the accused and if he finds that the accused has not 
been furnished with such documents or any of them, he shall cause the same to be so 
furnished. 

(4) The Magistrate shall then proceed to take the evidence of such persons, if any, 
as may be produced by the prosecution as witnesses to the actual commission of the 
offence alleged, and if the Magistrate is of opinion that it is necessary in the interests of 
justice to take the evidence of any one or more of the other witnesses for the prosecu- 
tion, he may take such evidence also. 

(5) The accused shall be at liberty to cross-examine the witnesses examined under 
sub-section (4), and in such case, the prosecutor may re-examine them. 

(6) When the evidence referred to in sub-section (4) has been taken and the Magis- 
trate has considered all the documents referred to in section 173 and has, if necessary, 


+ 
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examined the accused for the purpose of enabling him to explain any circumstances 
appearing in the evidence against him and given the prosecution and the accused an 
opportunity of being heard, such Magistrate shall, if he is of opinion that such evidence 
and documents disclose no grounds for committing the accused person for trial, record 
his reasons and discharge him, unless it appears to the Magistrate that such person 
should be tried before himself or some other Magistrate, in which case he shall proceed 
accordingly, 

(7) When, upon such evidence being taken, such documents being. considered, such 
examination (if any) being made and the prosecution and the accused being given an 
opportunity of being heard, the Magistrate is of opinion that the accused ‘should be 
committed for trial, he shall frame a charge under his hand, declaring with what offence 
the accused is charged. 

On the interpretation of sub-s. (4), which is the main sub-section under seru- 
tiny in the present case, the High Courts m India have expressed conflicting 
views. It would not be necessary to consider the said decisions in detail, but 
it would be enough if we state the conflicting views, which are as follows: (1) 
Under sub-s. (4) the prosecution is bound to examine all the eye-witnesses in- 
dicated in the police report, and the discretion of the magistrate to examine 
witnesses under the second part of the said sub-section is only in respect of 
witnesses other than the eye-witnesses: vide M. Pavalappa v. State of Mysore,' 
State v. Anadi Betankar@, Ghisa v. State? and Satyanarayana v. State+. (2) 
The magistrate’s power to examine eye-witnesses under the first part of 
sub-s. (4) is confined only to such witnesses as are produced in Court by the 
officer conducting the prosecution, and if he has not produced any such witnesses, 
the magistrate cannot examine any eye-witnesses under the second part of the 
said sub-section, for, according to this view, the second part deals with only 
witnesses other than eye-witnesses. (3) If the prosecution has not produced 
any eye-witnesses the Court may not in its discretion examine any witness 
under the second part, but can, if satisfied, discharge or commit the accused to 
sessions on the basis of the documents referred to in s. 178 of the Code: vide 
State v. Lakshmi Narain®, State of U.P. v. SatyavirS. (4) The first part con- 
fers a power on a magistrate only to examine the eye-witnesses produced, but 
the second part empowers him to examine any witness other than those pro- 
duced, whether eye-witnesses or not, and in a case where the prosecution failed 
to discharge its duty to produce any witnesses or any important eye-witnesses, 
the Court would not be exercising its judicial discretion if it commits the ae- 
cused to sessions on the basis of documents referred to under s. 173 of the Code 
without examining at least the important witnesses: vide State v. Yasin’, In 
re P. A. Muttigadu®, A. Ishaque v. The State? and Manik- Chand v. The State'®. 
We have gone through the judgments of the High Courts cited at the Bar and 
derived considerable assistance from them for deciding the question raised. 
But as the question is to be primarily decided on the interpretation of the re- 
levant provisions, we think, without any disrespect to the learned Judges, that 
it is not necessary to consider the said decisions in detail. 

Now, let us look at the relevant provisions of s. 207A of the Code to ascertain 
its intendment. Sub-section (4) 1s the most important section vis-a-vis the taking 
of evidence. It is in two parts, the first part provides for the examination 
of witnesses produced by the prosecution and the second part for the examina- 
tion of other witnesses. One of the fundamental rules of interpretation 
is that if the words of a statute are in themselves precise and unambiguous 
“‘no more is necessary than to expound those words in their natural and ordi- 
nary sense, the words themselves in such case best declaring the intention of 
the legislature’’. The first part of the sub-section reads: 

“The Magistrate shall then proceed to take the evidence of such persons, if any, as 


1 [1957] A. I. R. Mysore 61. 6 [1959] A. I. R. All. 408. 

2 [1958] A, I. R. Orissa 241. 7 {1958] A. I. R. All. 861. 
3 [1959] A. I. R. Raj. 294. 8 [1959] A. I. R. A. P. 469. 
4 [1953] A. I. R. A. P. 651. 9 [1958] A. I. R. Cal. 341. 
5 [19601 A. I. R. AU, 236. 10 [1958] A. I. R. Cal. 324. 
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may be produced by the prosecution as witnesses to the actual commission of the offence 
alleged.” 

The word ‘‘shall”’ inpas a peremptory duty on the Magistrate to take ‘the 
evidence ; but the nature of the said evidence is‘clearly defined thereafter. The 
clause ‘‘as may be produced by the prosecution as witnesses to the actual com- 
mission of the offence alleged’’ governs the words ‘‘such persons’’; with the 


result that the duty of the Magistrate to take evidence is only confined to the . 


witnesses produced by the prosecution. Learned counsel for the appellants 
contends that it could not have been the intention of the Legislature to permit 
the prosecution to keep back the eye-witnesses in the committal Court and, 
therefore, the word ‘‘produced” should be read as ‘‘cited’’. To accept this 
interpretation is to substitute the word ‘‘cited’’ in place of the word ‘‘pro- 
duced’’; such a construction is not permissible, especially, when the plain mean- 
ing of the words used by the Legislature is clear and unambiguous, and the 
acceptance of that meaning does not make the section otiose. The phrase ‘‘if 
any’’ between the words ‘‘such persons’’ and the aforesaid clause emphasizes 
that the prosecution may not produce any such persons, in which case the ob- 
ligation to examine such witnesses cannot arise. The wording of the second 
part of the sub-section is also without any ambiguity and it reads: ‘‘and if the 
Magistrate is of opinion that it is necessary in the interests of justice to take 
the evidence of any one or. more of the other witnesses for the prosecution, he 
may take such evidence also.’’ No doubt the word ‘‘may’’ in the clause ‘‘he 
may take evidence’’ imposes a duty upon the Magistrate to take other evidence; 
but that duty ean arise only if he is of opinion that it is necessary in the interests 
of justice to take the evidence. The fulfilment of the condition that gives rise 
to the duty is left to the discretion of the magistrate. The duty to take evidence 
being a judicial one, it should be exercised reasonably by the magistrate. If he 
exercises it perversely, it may be liable to be set aside by a superior Court. If 
so, what do the words ‘‘other witnesses’ mean? Do they mean witnesses other 
than eye-witnesses or witnesses, eye-witnesses or not, other than those produced 
before the magistrate by the prosecution? The witnesses who will depose to the 
prosecution case may be of different categories, namely, (i) witnesses who are 
eye-witnesses to the actual commission of the offence alleged; (11) witnesses 
who speak to the facts which afford a motive for the commission of the offence; 
- (Di) witnesses who speak to the investigation and to the facts unfurled by the 
investigation; and (iv) witnesses who speak to the circumstances and facts pro- 
babilizing the commission of the offence, which is- technically described as sub- 
stantive evidence. Sub-section (4) enjoins on the magistrate a duty’to examine the 
first category of witnesses produced by the prosecution. The word ‘‘actual’ 
qualifying the word ‘‘commission”’ emphasizes the fact that the said witnesses 
should be those who have seen the commission of the offence. We have held 
in interpreting the first part that the magistrate should examine only such 
witnesses who are produced before him by the prosecution; but there may not 
be eye-witnesses in a case, or, if there are, the prosecution may not have pro- 
duced all of them before the magistrate. The. second part of the sub-section, 
therefore, confers a discretionary power on the magistrate to examine any one 
or more ‘of witnesses of all categories, including the eye-witnesses who have 
not been produced by the prosecution within the meaning of the first part of 
the said sub-section. But it is said that sub-ss. (6) and (7) indicate that tak- 
ing of evidence by the Magistrate is a condition precedent for making an order 
of discharge or of committal and, therefore, the provisions of sub-s. (4) must 
be so construed as to Impose a duty on the magistrate to examine some wit- 
nesses. Firstly, we cannot, hold that the sub-sections impose any such condi- 
tion. The argument is that the clause in sub-s. (6), namely, ‘‘when the evidence 
referred to in sub-section (4) has been taken’’ is a condition precedent for mak- 
ing an order of discharge. The adverb ‘‘when’’ in the clause in the context 
denotes a point of time and not a condition precedent. The clause means 
nothing more than that an order of discharge can be made under sub-s. (6) 
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after the events mentioned therein have taken place. Secondly, the two clauses 
necessarily refer to the corresponding or appropriate situations under the earlier 
sub-sections. The first clause will not come into play if the Magistrate has not 
taken any evidence. So too, in sub-s. (7) also the adverb ‘‘when’’ denotes 
the time when the Magistrate cfm make the order of committal. If evidence 
has not been taken, that sub-section is not applicable and the Magistrate pro- 
ceeds to make an order of committal on other material referred to in the sub- 
section. On the other hand, if the said two sub-sections are construed as im- 
posing a condition precedent for making an order of discharge or commitment, 
as the case may be, the said two sub-sections will directly come into conflict 
with the provisions of sub-s. (4). When one sub-section clearly confers a 
discretion on the Magistrate to take or not to take evidence, the other sub-sections 
take it away. It is not permissible to create conflict by construction, when by 
an alternative construction all the three sub-sections can be harmonized and 
reconciled. If the construction suggested by learned counsel for the appellants 
be adopted, it would also lead to an anomaly in that the Magistrate, though 
the documents referred to in s. 178 clearly pronounce the innocence of the 
accused, has to go through the pretence of examining one or more witnesses to 
satisfy the provisions of the sub-section. 

Reliance is placed upon s. 251A of the Code relating to: warrant cases where- 
under the magistrate is authorized, upon consideration of all the documents 
referred to in s. 173 and upon making such examination of the accused as the 
magistrate thinks necessary and after giving the prosecution and the accused 
an opportunity of being heard, to discharge the accused, if he considers the 
charge against the accused to be groundless; but if he is of opinion that there 
is ground that the accused has committed an offence alleged against him, he 
shall frame in writing a charge against the accused. By contrasting this pro- 
vision with s. 207A, it is contended that if the construction put forward by 
learned counsel is not accepted, the obvious difference between the two proce- 
dures indicated by the Legislature would be obliterated. We cannot agree with 
this contention. The difference between the two procedures is that, in a ease’ 
eovered by s. 207A, evidence will have to be taken under certain contingencies, 
whereas under s. 251A no evidence need be taken at all. That distinguishes 
the different procedures under the two sections and it is not the province of 
the Court to add any further conditions or limitations to those provided by 
the Legislature. 

We are fortified in our view by a decision of this Court in Macherla Hanu- 
mantha kao v. The State of Andhra Pradeshi. There the point in contro- 
versy was whether ss. 207 and 207A, inserted in the Code by the Amending 
Act XXVI of 1955, violated the provisions of art. 14 of the Constitution. In 
support of the contention that they violated art. 14 of the Constitution, it was 
sought to be made out that the provisions of s. 207A of the Code, in comparison 
and contrast with other provisions of Chapter XVIII of the Code, prescribed 
a less advantageous position for the accused persons in a proceeding started 
under a police report than the procedure prescribed in other cases in the suc- 
ceeding provisions of that chapter. This Court held that there was a reason- 
able classification to support the difference in the procedures. Sinha, J., as 
he then was, who spoke for the Court, in order to meet the argument based on 
discrimination, considered the scope of the new section. In doing so, the learned 
Judge observed thus at p. 403: 

“_..The magistrate then has to record the evidence of such witnesses as figure as 
eyewitnesses to the occurrence, and are produced before him. He has also the power, 
in the interest of justice, to record such other evidence of the prosecution as he may 
think necessary, but he is not obliged to record any evidence. Without recording any 
evidence but after considering all the documents referred to in s. 173 and after examin- 
ing the accused person and after hearing the parties, it is open to the magistrate to 
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discharge the accused person after recording his.reasons that no ground for committing 
the accused for trial has been made out, unless he decides to try the accused himself 
or to send him for trial by another magistrate. If, on the other hand, he finds that the 
accused should be committed for trial, he is required to frame a charge disclosing the 
offence with which the accused is charged.” 

Then the learned Judge proceeded to consider the scope of s. 208 of the Code. 
After having found that there was obvious difference in the procedure, the 
learned Judge came to the conclusion that (p. 408): 

“,.the Legislature has provided for a clear classification between the two kinds of 

proceedings at the commitment stage based upon a very relevant consideration, namely, 
whether or not there has been previous inquiry by a responsible public servant whose 
duty it is to discover crime and to bring criminals to speedy justice”. 
It will thus be seen that the observations of the learned Judge at p. 403 cannot 
be said to be obiter, as learned counsel asks us to hold, for the construction 
of the provisions of.s. 207A was necessary to ascertain whether there was reason- 
able classification or not. Assuming that the said observations are obiter, even 
then, they record the considered opinion of five learned Judges of this Court. 
The view we have expressed also is consistent with the said observations. 


Our view could now be expressed in the following propositions: (1) In a 
proceeding instituted on a police report, the magistrate is bound to take evi- 
dence of only such eye-witnesses as are actually produced by the prosecution 
in Court. (2) The magistrate, if he is of opinion that it is in the interest of 
justice to take evidence, whether of eye-witnesses or others, has a duty to do 
so. (3) If the Magistrate is not of that opinion and if the prosecution has 
not examined any eye-witnesses, he has jurisdiction to discharge or commit the 
accused to sessions on the basis of the documents referred to in s. 173 of the 
Code. (4) The discretion of the Magistrate under sub-s. (4) is a judicial 
discretion and, therefore, in appropriate cases the order of discharge or com- 
mittal, as the case may be, is liable to be set aside by a superior Court. 


Before closing we would like to` make some observations. Rarely we come 
across cases where the prosecution does not examine important eye-witnesses, 
for such a procedure would entail the danger of the said witnesses being tam- 
pered with by the accused, with the result that there will not be any evidence 
taken by the committing magistrate which could be used as substantive evidence 
under s. 288 of the Code. Even if the prosecution takes that risk, the magistrate 
shall exercise a sound judicial discretion under the second part of sub-s. (4) 
of s. 207A in forming the opinion whether witnesses should be examined or 
not, and any perverse exercise of that discretion can always be rectified by a 
superior Court. But there may be a case were the Magistrate can make up 
his mind definitely on the documents referred to in s. 173 without the aid of 
any oral evidence and in that event he would be within his rights to discharge 
or commit the accused, as the case may be. In this view, it is not necessary 
to express our opinion whether even if the Magistrate acted illegally in com- 
mitting an accused without taking any evidence, the said illegality is cured 
either by s. 587 of the Code or any other section thereof. 


In the result, the appeals fail and are dismissed. 
Appeals dismissed. 
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APPELLATE CIVIL. s 


Before Mr. Justice Datar and Mr. Justice Miabhoy. 


THE STATE OF BOMBAY v. DR. RAGHUNATH BALKRISHNA 
CHANDRACHUD.* _ . 


Baroda Maharaja—Hazur order issued by, Such order providing for payment of com- 
pensation in event of premature retirement of member of State Executive Council— 
Amount paid to such member in pursuance of Hazur order—New ministry based or 
popular representation formed by Baroda Maharaja in which entire executive 

- authority of State vested—New: Executive Council passing order cancelling Huzur 
order and directing refund of compensation paid thereunder—Whether Hazur order 
in nature of legislative enactment or merely an executive order—Hazur order whether 
affected by subsequent order passed by Executive Council—Act of State, what is— 
Baroda Merger Agreement made on March 21, 1949, whether an Act ‘of State—Go- 
vernment of India Act, 1935 [25 & 26 Geo. V, Ch. 42], Seca. 290A, 290B, 311(1), 5; 6—- 
‘Government of Baroda Act (IV of 1940), Secs. 3, 4, 5(c) & (d), 18— Government 
Servants Rules and Regulations (State of Baroda), Rule 3—-Baroda State Executive 
Council Rules, Rule 6~—Indian Independence Act (10 & 11 Geo. VI 1947), Sees. 2, 3— 
Extra-Provincial Jurisdiction Act {XLVII of 1957), Sec. 3(2)—States Merger (Gover- 
nors’ Provinces) Order, 1949--Administration of the Baroda Order, 1949—Baroda 
State (Application of Laws) Order, 1949. 


The plaintiff, who was a permanent member of the Baroda State Public Service, was 
appointed as the Naib-Diwan (official member of the Executive Council) of the State 
of Baroda in October 1947. On January 9, 1948, His Highness the Gaekwar of Baroda 
issued a Proclamation announcing his intention of constituting an interim Government 
‘by appointing popular representatives to his Executive Council. In view of this Pro- 
clamation and in order to provide for the contingency of compulsory and premature re- 
tirement of official members of the Executive Council in the position of the plaintiff, 
H. H. the Gaekwar issued a Hazur order on February 8, 1948, whereby inter alia it 
was ordered that in the event of premature retirement of the plaintiff he would get 
forthwith as compensation an amount equal to the total amount he would have re- 
ceived had he continued in service upto the due date of retirement and a full pension 
of a certain amount per month to be drawn only when he reached his age of retire~ 
ment. The plaintiff was due to retire from the service of the State in February 1952, 
but he was made to retire from June 1948 from his office as Naib-Diwan and he was 
paid by the Baroda State in terms of the aforesaid Hazur order an amount! as compen- 
sation for his premature, compulsory retirement. The Executive Council of which 
the plaintiff was a member was dissolved and thereafter by a Proclamation issued on 
August 29, 1948, H. H. the Gaekwar inter alia constituted an Executive Council con- 
sisting of a Diwan and members in which the entire executive authority of the State 
was vested. On April 22, 1949, the Executive Council passed an order by which 
inter alia it purported to cancel the Hazur order passed by H. H. the Gaekwar about 
the retirement, compensation and pension in respect of the plaintiff and directed that 
the amounts received by the plaintiff as compensation having been wrongly allowed 
should be forfeited to the State and returned to the State Treasury. The plaintiff 
refunded a certain amount to the Treasury and thereafter filed a suit against the State 
of Bombay for inter alia a declaration that the Hazur order passed by H. H. the 
Gaekwar was a proper and valid order passed in exercise of the Sovereign powers 
vested in the Gaekwar of Baroda and that it was valid and binding on the defendant 
and that the order dated April 22, 1949, passed by the Government of Baroda was 
invalid and ultra vires of the Executive Council of the State of Baroda and was not 
binding on the plaintiff and for recovery of the amount paid to the Treasury. The 
plaintiff contended that the Hazur order was an order having the force of law and 
of the nature of legislative enactment providing for compensation in a situation which 


*Decided, Apri 20/24, 1960. First Appeal of 1955), against the decision of D. J. Soni, 
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was then anticipated and which happened in June 1948. The defendant contended 
that the Hazur order was merely an executive order, that the Executive Council had 
the right to revise or modify the Hazur order, that the order passed by the Executive 
Council on April 22, 1949, was legal and efiective and the plaintiff was bound to re- 
fund the amounts received by him as compensation in pursuance of the Hazur order:— 

Held, that the Hazur order dated February 8, 1948, had the combined effect of law 
and judicial determination and that it was the law of the land in the nature of a legis- 
lative enactment, a private Act, i 

that the order of the Executive Council passed on April 22, 1949, was ultra vires 
its powers and was void, when it purported to affect, modify or annul a legislative 
enactment of the nature of the Hazur order which had been issued by the Sovereign 
himself in the exercise of his legislative prerogative, and 

that, therefore, there was no amount legally due and which could be enforced under 
that order and the plaintiff was entitled to the restitution of the amount paid by him. 

Ameer-Un-Nissa Begum v. Mahboob Begum, Director of End., Govt. of Hyd. v, 
Akram Al?’ and Ganpatrao v. State of Bombay,’ referred to. 

In the context of the provisions of the Indian Independence Act, 1947, the Govern- 
ment of India Act, 1935, and the Instrument of Accession, the Baroda Merger Agree- 
ment made on March 21, 1949, between the Governor General of India and. H. H. the 
Maharaja of Baroda, cannot be regarded as an act of State. 

(1) Acts of State are either in relation to foreign States or in relation to indi- 
viduals. The former are transactions of independent States between each other, while 
the latter are acts done in the exercise of sovereign power against an alien neither 
intended nor purporting to. be legally founded. 

(2) There would not be any act of State if it were done under colour of legal title. 

(3) Any inhabitant of the territory can make good in the Municipal Courts esta- 
blished by the new sovereign only such rights as that sovereign has through his 
officers recognised. Such rights as he had under the rule of predecessors avail him 
nothing. 

(4) The new sovereign can choose to waive his rights and recognise titles and 
rights of any inhabitant as they existed at the date of cession. Such recognition can 
be given_either by legislation or under an agreement and it can even be inferred 
from the mode of dealing with the property after the cession. 

(5) According to the view of Fletcher Moulton LJ. in Salaman v. Secretary of 
State for India’ although an act of State cannot be challenged, controlled or inter- 
fered with by municipal Courts, its intention and effect may sometimes be to modify 
and create rights as between the Government and individuals who are, or who are 
about to become, subjects of the Government and in such eases the rights arising 
therefrom may be capable of being adjudicated upon by the Municipal Courts. Thus 
debts due to and from the former ruler may be enforced by and against the existing 
Government in its Municipal Courts. 

Nabob of the Carnatic v. East India Company,’ The Secretary of State for India in 
Council v. Kamachee Boye Sahaba, Forester v. Secretary of State for India in Coun- 


_ cil; State of Saurashtra v. Memon Haji Ismail; Secretary of State for India v. Ba 


Rajba?’ and Cement Co. Led. v. I. T. Commr.” referred to. 

If a particular Act or order had been passed by the Ruler in the exercise of his 
prerogative powers and if such prerogative powers are subsequently taken away by 
legislation, such subsequent repeal of prerogative powers cannot affect the existence 
and enforceabili' y of that Act or order which had been validly passed when the Ruler 
was in full enjoyment of his prerogative powers. ` 


K. M. ‘Munshi, with Girish Munshi and Kishore K. Koticha, instructed by 
V. H. Gumaste, Assistant Government Pleader, for the appellant in all the 
appeals and C.R.A. 
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3 (1958) 60 Bom. L. R. 888. 8 [1959] A.LR. S.C. 1383, at p. 1387. 
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R. B. Kotwal, with C. H. Bhabha, Shared Manohar and Y. 8S. Chitale, for res- 
pondent in F. A. No. 172 of 1956. 

S. V. Gupte, instructed by N. V. Karlekar and C. M. Shroff, for the respondent 
in F. A. No. 407 of 1957, S. A. No. 218 of 1955 and C. R. A. No. 1329 of 1955. 


DATAR J. These three appeals arise out of three suits instituted by three 
different plaintiffs against the same defendent, the State of Bombay. They 
have been heard together and the principal, points raised and argued before 
us are common to them; accordingly they will be disposed of by one judgment 
which will be delivered in F.A. No. 172 of 1956. 

F.A. No. 172 of 1956 is preferred by the State of Bombay against the decree 
passed in favour of the plaintiff, Dr. Raghunath Balkrishna Chandrachud, in 
Special Suit No. 46 of 1952. 

On March 14, 1925, Dr. Chandrachud was taken up in the former Baroda 
state Service as Principal Medical Officer of the State General Hospital and 
Chief Medical Officer of the State on an initial pay’ of Rs. 1,000 per month. 
The post on which he was appointed was the post of public service in the 
State. In January 1927, he was confirmed in his office and became a permanent 
member of the State Publie Service. From April 3, 1945, his pay was increased 
to Rs. 2,000 per month. In October 1947, he was appointed the Naib Diwan 
(an official member of the Executive Council) of the State of Baroda. In the 
ordinary course he was due to retire from service of the State on February 14, 
1952. i 

On January 9, 1948, His Highness the Gaekwar of Baroda issued a Procla- 
mation announcing his intention of constituting an interim Government by ap- 
pointing popular representatives to his Executive Council. In view of such 
Proclamation it was considered likely that the services of the official members 
of the Executive Council in the position of the plaintiff would have to be pre- 
maturely terminated. On January 28, 1948, the salary of the plaintiff was raised 
from Rs. 2,000 to 2,500 per month. In order to provide for the contingency 
of compulsory and premature retirement of such Government members of the 
Executive Council, His Highness the Gaekwar issued an order (exh. 97) on 
February 8, 1948. It was a follows :— 

“1. Department. Secretariat. 
2. No. and date of Tippan. 
3. Subject:— 

Hazur Order dated 8-2-1948: 

His Highness the Maharaja Saheb has been pleased to order that in the event of 
premature retirement of the Government Members, Messrs. D. V. Gaekwad and Chandra- 
chud, they will get forthwith as compensation an amount equal to the total amount 
they would have received had they continued in service upto the due date of retirement 
and a full pension of Rs. 500 per month from the date of premature retirement. 

2. Mr. D. V. Gaekwar’s salary is raised to Rs. 2000 from the date of his confirmation 
as Naib Diwan. 

Sign Manual”. 

With effect from June 1, 1948, plaintiff was made to retire from his office 
as Naib-Diwan and on or before that date he was paid by the State of Baroda 
in terms of the aforesaid Huzur order an amount of Rs. 95,196-5-0 as compen- 
sation for his premature, compulsory retirement. The Executive Council of 
which the plaintiff was the Naib Diwan and a Government Member was itself 
dissolved and Dr. Jivraj N. Mehta was appointed by His Highness the Gaekwar 
to officiate as the Dewan of his State from June 1, 1948, and was asked to form 
a new Ministry as early as possible. 

It appears some difficulty was felt in construing and giving effect to the Huzur 
Order dated February 8, 1948. His Highness the Gaekwar issued another order 
on July 22, 1948, as follows: — 

“HAZUR ORDER 
1. Department. Political and Secretariat. 
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2. Number and date of tippan. Independent. 

3. Subject matter of tippan or order. Pension and compensation to Messrs. Sudhale- 
kar and Damojirao and Dr. Chandrachud. 

The Hazur Orders granting compensation and pension to Mr. S. A. Sudhalkar, Dr. R. 
B. Chandrachud and Mr. Damojirao Gaekwar require clarification as some misunder- 
standing seems to have arisen in this connection. i 

The compensation sanctioned to these three officers should be drawn by them as 
soon as they give up their offices in the State, but the pension is to be drawn only when 
and as each one of them reaches his age of retirement. Dr. R. B. Chandrachud as 
Minister-in-Waiting is allowed to draw such salary over and above his pension to which 
he may be eligible under the Account Rules, 

Sd. P. F. Gaekwar. 

Headley Grove 
Headley, Surrey. 
22-7 -48.” 

With the advent of Independence, the popular urge in the State of Baroda 
for attaining the same measure of freedom as was enjoyed by the people of 
the neighbouring Province of Bombay gained momentum and manifested itself 
in public movements for power from the Ruler to his people. Presumably to 
meet such public demands to some extent, His Highness the Gaekwar announced 
some further reforms in the Constitution of the Government for his State, by 
issuing a Proclamation (atqi-qfHat) on August 29, 1948. The Proclamation 


read as follows:— 
Ri oft 
ata —IHT 
gea Us 
aria 3 ATS Aires weve 


PROCLAMATION 

By my Proclamation of the 9th January 1948 I ordered the Setting up of a body 
elected on the basis of adult franchise to frame a Constitution for my State after ex- 
eluding from its purview the subjects specified in Schedule II to that proclamation; 
and pending the promulgation of the new Constitution I announced my intention of. 
creating an Interim Government by appointing popular representatives to my Executive 
Council. 

Since then certain unfortunate difficulties have arisen in the implementation of 
the above declarations and I am determined not only to remove those difficulties but 
also to provide adequate safeguards against the emergence of any difficulties in future; 

I, therefore, hereby announce that-— 

‘First: The Constitution-framing Assembly to be elected in pursuance of 
my proclamation of the 9th January 1948 shall have full and unrestricted 
authority to frame such constitution for my State as it deems necessary or 
expedient and no matter or subject whatsoever shall be excluded from its purview. My 
proclamation of the 9th January 1948 shall be deemed to be amended accordingly and 
the schedules thereto shall be deemed to be omitted. 

Second: Pending the promulgation of the new Constitution to be framed by the 
Constitution-framing Assembly, my Executive Council shall consist of a Dewan who en- 
joys the confidence of a majority of the Dhara Sabha, and such other members as will 
be appointed by me on the recommendation of the Dewan; and the entire executive 
authority of the State shall vest in the Executive Council. The Government of Baroda 
Act shall be deemed to be amended accordingly and in particular the words “or as may 
be otherwise directed by His Highness” occurring in Section 3 and the whole of Section 
4 of the said Act shall be deemed to be omitted. 

Third: There shall be a Council of State consisting of (1) Her Highness the Maha- 
rani Shantadevi, (2) the Dewan, and (3) the, Minister in charge of the portfolio of Law, 
and whenever His Highness is absent from’ the State the said Council shall have and 
exercise all the powers, authorities, jurisdiction and functions of His Highness whether 
prerogative or statutory, and every act of the said Council shall have the same force 
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and effect as an act done by His Highness. In the event of any difference of opinion in 
the said Council, the decision of the majority shall prevail. Any vacancy occurring in . 
the said Council shall be filled by the Government of India. 

The said Council may make rules for the more convenient transaction of the busi- 
ness of the Council and may provide for the manner in which any order or other in- 
strument made and executed in the name of the said Council shall be authenticated, and | 
` the validity of any order or instrument which is so authenticated shall not be called in 
question on the ground that it is not an order or instrument made or executed by the 
said Council. 


Baroda House, p ; 
New Delhi, > Sign-Manual.” 
25th August 1948. | 


On April 22, 1949, the Executive Council appointed by His Highness the 
Gaekwar passed an order by which they purported to cancel the orders passed 
by His Highness the Maharaja Saheb about the retirement, compensation and 
pension in respect of the Ex-Dewan Mr. S. A. Sudhalkar and the two Ex Naib- 
Diwans, Dr. R. B. Chandrachud and Mr. Damajirao V. Gaekwad and directed 
that the amount received by Dr. R. B. Chandrachud and Mr. Damajirao Gaek- 
wad as compensation having been wrongly allowed should be forfeited to the 
State and returned by them to the State Treasury. The order passed by the 
Executive Council was in these terms :— 

“GOVERNMENT OF BARODA. 
SECRETARIAT. 
GOVERNMENT ORDER NO. (R) 87/18 dated 22~4-1949. 
1. Name of the department in which the order issues. Secretariat. 
2. Number and date of the tippan. Independent. 
3. Number in the current register: of the Secretariat. 
4, Name of the head of the department submitting the tippan. 
5. Subject of the tippan. 
Government dues from 
Mr. S. A. Sudhalkar, Dr. R. B. Chandra- 
chud and D. V. Gaekwar. 


Key-word: GOVERNMENT ORDER 

The Government have given their serious consideration to the orders passed by 
His Highness the Maharaja Saheb about retirement, compensation and pension in res- 
pect of the Ex-Dewan, Mr. S. A. Sudhalkar, and the two Ex-Naib Dewans, Dr. R. B. 
Chandrachud and Mr. Damajirao V. Gaekwad. The Government are convinced that 
these orders have been passed either in ignorance of facts, or on submission of mislead- 
ing statements, deliberately to create an unjustifiable and illegal charge on the State 
Exchequer. Had Mr. Sudhalkar discharged his duties faithfully and lawfully as a 
Dewan should have particularly when as a former Chief Justice of the State he should 
have understood the duty and the law all the more clearly, no such orders would have 
been passed at all. To grant both pension and that of a very high amount in contraven- 
tion of all rules and precedents—and a very heavy compensation at the same time is an 
act of arbitrary authority for which no legal justification or moral explanation can be 
found. 

2. As regards Mr. Chandrachud and Mr. Damajirao Gaekwad, the case is somewhat 
different in that they have not misused the trust put in them, to the extent it has hap- 
pened in the case of Mr. Sudhalkar, who as Dew4n owed special responsibility both to 
the Ruler and the State. 

3. In view of the above, the Government direct that the amounts received by 
Dr. R. B. Chandrachud and Mr. Damajirao Gaekwad as compensation, having been 
wrongly allowed, should be forfeited to the State and returned by them to the State 
Treasury. These officers could have, however, asked for 4 months privilege leave prior 
to retirement under the rules, and the same could have been granted by His Highness. 
In view of the circumstances under which their services came to an end, Government 
feel that they may be allowed 4 months privilege leave from the date on which they 
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‘relinquished their charges. The amount due to them on this account, reckoning the 
amount of the pension of Rs. 500 per month granted to t@em by His Highness as from 
the date of the expiry of the leave upto 31-3-1949, the total amount due to them comes 


‘ -to Rs. 17,780-5-0 and Rs. 10,532-12-0, respectively, which amounts can be deducted from 


the amounts of Rs. (1) 11,206-14-0 (less income-tax) and Rs. 60,580-10-3 (less income- 
tax) drawn as compensation by them, respectively, from the State. The balance of the 
amount thus due by them viz., Rs. 77,416 in the case of Dr. R. B. Chandrachud and 
Rs. 43,196-13-0 in the case of Mr. Damajirao Gaekwad be recovered from them. The 
recovery is ordered under section 148 of the Baroda Land Revenue Code. They would 
continue to draw pension of Rs. 500 per month each, as from 1-4-1949. 

å. For reasons explained in para. 1 above, the conduct of Mr. Sudhalkar is not such 
as would entitle him either to 4 months privilege leave or to pension as in the case of 
the other two officers. Government, however, have no desire to be vindictive and they, 
therefore, have no objection to his drawing a pension of Rs. 500 as from 1-6-1948, the 
date of his retirement; but they feel that they cannot justifiably allow him four months 
privilege leave as in the case of other two officers. After taking into consideration as in 
the case of the said two officers, the amount of pension due to him upto 31-3-1949, the 
income~tax paid by him while drawing compensation and the amount of income-tax to 
be paid by him on his annual income based on the amounts drawn or to be drawn by 
him as salary or pension for the years 1947-48 and 1948-49, respectively, the balance 
due by him comes to Rs. 1 ,40,947-2-0. This amount should be realised from him under 
section 148 of the Baroda Land Revenue Code. Mr. Sudhalkar will continue to draw 
his pension of Rs. 500 per month as from 1-4-1949, 

Baroda. Sd. Jivraj N. Mehta. 
22nd April, 1949. "294.49, 
. President of the Council. 
Sd. C. J. Sutaria. 
Sd. C. P. Shah. 
Sd, M. C. Patel. 
Sd. R. J. Amin. 
Sd. G. M. Tambe. 
Sd. R. T. Luwa. 

On April 24, 1949, the ` Suba of Baroda informed the plaintiff that the 
Government by their order dated April 22, 1949, had revised the previous order 
about his retirement, compensation and pension and directed that the sum of 
compensation received by .him should be forfeited to the State and returned 
by him to the State Treasury.. He informed him that the amount due from 
him to the State came to Rs. 77,416 which was to be recovered under s. 148 
of the Baroda Land Revenue Code. He called upon the plaintiff to pay the 
amount immediately. On or about April 26, 1949, the City Wahiwatdar, Ba- 
roda, passed an order to attach and auction the movable and immovable pro- 
perties of Messrs. Sudhalkar, Dr. Chandrachud and D. V. Gaekwad, under 
ss. 121-122 of the Land Revenue Code. Plaintiff refunded to the treasury of 
the State of Baroda a sum of Rs. 55,000 on. April 27, 1949, and a further sum 
of Rs. 10,000 on April 29, 1949, aggregating in all to Rs. 65,000. 

On March 14, 1952, the Collector of Baroda sent a registered notice 
(exh. 93) to the plaintiff calling upon him to pay the balanee of Rs. 12,416. 

After giving notice to the State of Bombay on April 17, 1952, under s. 80 of the 
Code of Civil Procedure, plaintiff filed the present suit on June 23, 1952. Plain- 
tiff’s case as made out in the ‘plaint was that the Hazur order (exh. 97) passed 
by His Highness the Gaekwar of Baroda on February 8, 1948, was a valid and 
binding order passed by His Highness in his capacity as the "Ruler of Baroda, 
that the subsequent order (exh. "106) dated April 22, 1949, passed by the Exe- 
cutive Council of the Baroda State was without any authority or jurisdiction 
and was illegal and ultra vires and the Government of Baroda were not en- 
titled in law to call upon and compel the plaintiff to refund or to repay any 
sum or sums of money lawfully and rightly paid to him by the State as and. 
by way of compensation for the premature termination of his services. He 


t 
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further contended that thg aggregate sum of Rs. 65,000 was illegally recovered 
from him by the Government of Baroda under threat ‘of process of law and 
under circumstances amounting to undue influence, threat and coercion and 
that he was, therefore, entitled to recover the said amount of Rs. 65,000 from 
the State of Bombay on whom had devolved all the liabilities and the obliga- 
tions of the former State of Baroda. It was also stated that the amount which 
the plaintiff had had to pay could not have been lawfully recovered under the 
provisions of the Baroda Land Revenue Code. The amount of compensation 
had already been lawfully received by the plaintiff and it could not thereafter 
be forfeited to the Baroda State as was purported to be done by the order 
dated April 22, 1949. The said order was also challenged on the ground that 
it had contravened the rules of natural justice in that it had been passed with- 
out hearing the plaintiff and without due inquiry. Plaintiff further stated that 
the Hazur order dated February 8, 1948, passed by His Highness the Gaekwar 
of Baroda being a valid and lawful order was binding upon the defendant who 
is the successor Government to the State of Baroda and the Government of 
Bombay was not entitled in law to claim back from the plaintiff the balance of 
Rs. 12,416. “Accordingly, plaintiff prayed for declarations that the Huzur order 
dated February 8, 1948, of His Highness the Gaekwar of Baroda was a proper 
and valid order passed in exercise of the Sovereign powers vested in the Gaek- 
war of Baroda and that it is valid and binding on the defendant and that the 
order dated April 22, 1949, passed by the Government of Baroda was invalid, 
ultra vires of the Executive Council of the State of Baroda and without any 
authority and jurisdiction and is not binding on the plaintiff, and for recovery 
of Rs. 77,300 which was made up of two items :— 

Rs. 65,000 paid by plaintiff. 

Rs. 12,300 Interest at 6 per cent. per annum on Rs. 65,000 calculated from 

29-4-1949 till date of suit (23-6-1952). 


Rs. 77,300 


He also prayed for a perpetual injunction restraining the defendant from 
demanding or recovering or attempting to recover the balance of Rs. 12,416. 
S.A. No. 218/1955 arises out of suit No. 184 of 1951 instituted by Mr. 
D. V. Gaekwad for the same declarations as asked for by Dr. Chandrachud in 
his suit and also for a permanent injunction restraining the defendent from 
executing the order dated April 22, 1948. Before the recovery of the amount 
as mentioned in the said order was made from Mr. Gaekwad, on his properties 
having been attached by the Revenue Arthorities of the former State of Baroda, 
he approached the Civil Court and filed the aforesaid suit on April 30, 1949, 
against the Government of Baroda State itself. After the merger of the State 
into the State of Bombay,.the plaint was got amended and the State of Bom- 
ao was impleaded as defendant in place of the former Government of Baroda 
tate. 

F.A. No. 407 of 1957 is preferred by the State of Bombay against the decree 
passed in favour of Mr. Sakharam Amrit Sudhalkar—plaintiff in Special Suit 
No. 49 of 1952. In 1934 he was appointed as a Judge of the High Court of 
the State of Baroda under a special contract which entitled him to earn pen- 
sion of one fourth of his salary on his completing his 58th year. On November 
19, 1945, by an order of His Highness, the age of retirement for High Court 
Judges was raised to 60. Plaintiff was then the Chief Justice of the High 
Court. On June 2, 1946, he was appointed a member of the Executive Council. 
On December 7, 1946, His Highness the Maharaja Saheb by his Hazur order 
confirmed his appointment as such member and continued to him the privileges 
already sanctioned to him as Chief Justice. In October 1947 he was appointed 
the President of the Executive Council and Prime Minister of Baroda. When 
the question of his compulsory and premature retirement arose, there was no 
provision in the law and rules of the State for awarding compensation to ser- 
vants prematurely retiring for reasons of State. Accordingly, in consideration 
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of services rendered by the plaintiff i in various capacities and of the agreement 
with him when he was appointed as High Court Judge and as member of the 
Executive Council, His Highness passed a special order on February 8, 1948, 


„in the exercise of hig sovereign powers as Head of the State. The order is at 


‘exh. 134 and was as follows :— 


“1. Name of the department. Secretariat 
2.. Number and date of the case. 
3. Subject. Compensation and pension to Mr. S. A, Sudhalkar, the Dewan, in case 


“of early retirement. 


HAZUR ORDER DATED 8-2-1948, 

His Highness the Maharaja Saheb is pleased to direct that in case Mr. S. A. Sudhalkar, 
the Dewan is retired before he has completed sixty years fixed for his retirement, he 
will get as compensation, the amount equal to the total amount of his salary which he 
would have drawn if he would have completed sixty years and will forthwith on retire- 
ment get a pension of Rs. 1,250 per month as agreed to at the time of his appointment. 

Sign Manual.” ` 
Ou May 18, 1948, His Highness passed the following order: (exh. 125) 

“Rajkaryadhurandhar S. A. Sudhalkar, B.A, LLB., Dewan, Baroda State, is allowed 
to retire on pension with effect from the Ist June 1948, 

2 Dr. Jivraj N. Mehta to officiate as Dewan:—Dr. Jivraj N. Mehta shall officiate 
as the Dewan, Baroda State, from 1st June 1948 on a salary of Rs. 5000 (five thousand) 
per month and he shail torm a new Ministry as spon as possible. 

Sign Man : 

In accordance with the order exh. 184, plaintiff was paid Rs. 1, 49, 947 as 
compensation calculated at Rs. 5,000 per ‘month for the period from June 1, 
1948, till April 30, 1951, ‘the date of superannuation. 

By its order dated April 22, 1949, the, Executive Council ordered the reco- 
very of Rs. 1,40,947-2-0 from the plaintiff, Plaintiff saw the Dewan on April 
30, 1949. The Dewan ‘heard the plaintiff and the Executive Council thereupon 
cancelled their previous order and passed a fresh order No. 99A dated April 
30, 1949, as follows (exh. 123) -— 

«GOVERNMENT OF BARODA 
_ Secretariat 

GOVERNMENT ORDER No. 99/A Dated 30-4-49. 
Name of the department in which the order issues. 
Number and date of the tippan. 
Number in the current register of the Secretariat. 
Name of the head of the department’ submitting the tippan. 
Subject of the tippan; Regarding the. retirement, compensation and pension 
Saipan to Mr. S, A. Sudhalkar. 
Key-word. . President. 

Dewan. 

The Government have considered afresh the C. O. No. 87/18, 224-49 passed in re- 
gard to the orders of H. H. the Maharaja Saheb about retirement, compensation and 
pension in respect of Ex. Dewan Mr. S. -A. Sudhalkar, which along with the remarks 
made against him they hereby cancel, and order that Mr. Sudhalkar be paid the leave 
salary due to him from the date of his retirement, to the date of superannuation on 
reaching 58 years of age i.e. upto 30-4-49 on the basis of salary drawn by him on the 
date of retirement and a further period of leave on full pay for four months thereafter 
and a pension of Rs. 625 per month, as from 1-9-49. It is hereby ordered that the pay- 
ment made in excess of the above terms of retirement be refunded to the Government; 
half, on or before 31st May 1949 and the balance before 30th June 1949. 


yt oe tO 


June 1949. Sd. Jivraj N. Mehta. 
30th June 1949. a Sd. C. J. Sutaria. 
' Sd. C, P. Shah. 
ee Sd. R. J. Amin. 
Baroda, =’ ' ae Sd. G. M. Tambe. 
30th June 1949. Rte, Sd. R. T. Luwa.” 
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It is the plaintiff” s case that he had to pay Rs. 4,000 by a cheque to the 
Dewan under coercion before his properties were released from attachment. The 
said amount was collected and received by the present Government-—the State 
of Bombay. On July 15, 1949, plaintiff received a notice from the Wahiwatdar 
(Mamlatdar) of Baroda City that the balance of the amount under Order 
No. 99A dated April 30, 1949, was ordered to be recovered and that plaintiff 
should pay the amount within four days. On July 18, 1949, plaintiff paid 
Rs. 67,034-3-2 by two cheques under protest and without prejudice to his rights 
to contest the legality of Baroda Executive Council’s orders. The amount 
under these two cheques was also collected and received by the present Govern- 
ment—the State of Bombay. . 

Plaintiff contended that the two orders dated April 22, 1949, and April 30, 
1949, were illegal and ultra vires the Executive Council which purported to 
pass them and that the Executive Council being itself not a sovereign body had 
no authority or power to rescind, cancel, modify or revise the orders passed. 
by His Highness the Maharaja Saheb as Sovereign and Supreme Head of the 
State. He also contended that the order dated February 8, 1948, passed by 
His Highness being in accordance with the contract of service entered into be- 
tween him and the Government of Baroda was binding on the Government of 
Baroda and also upon its successor the present defendant, the State of Bombay. 
It was also stated that the amount paid to the plaintiff had become his property, 
and the Executive Council had no authority or power to order its recovery, or 
forfeit the same or reduce his pension. Plaintiff further contended that the 
amount illegally recovered from him had passed into the hands of the defen- 
dant and that the defendant had no authority to keep the same. He prayed 
for a declaration that the orders passed by His Highness the Maharaja Saheb 
of Baroda State dated February 8, 1948, and May 18, 1948, are binding upon 
the defendant and the orders passed by the Executive Council No. R. 87/18 
of April 22, 1949, and No. 99A of April 30, 1949, are illegal, ultra vires and 
void and also for consequential relief that the defendant be restrained from 
withholding the implementation of the said orders of His Highness, the Maha- 
raja Saheb. He also asked for a decree for the recovery of the following 
amounts :— 

Rs. 4,000-0-0 Money paid on 30-4-1949. .., 

Rs. 758-0-0 Interest from 30-4-1949 to the date of suit (27-6-1952) at the rate 
- of 6% per annum. 

Rs. 67,034-3-2 Money paid on 18-7-1949. l 

Rs. 11,840-0-0 Interest at the abovementioned rate from 18-7-1949 till date of suit. 


Rs. 83,632-3-2 


The contentions of the defendant, the State of Bombay, to the three suits 
were more or less the same. It was admitted that the Maharaja of Baroda had 
passed the Hazur order dated February 8, 1948, but it was stated that it was 
highly i Improper and against public mterest as it purported to award both pen- 
sion and compensation. It was contended that the order had been passed by 
the Maharaja in his executive capacity as the Head of Government of Baroda 
for the time being and that. it had not been passed in the exercise of his pre- 
rogative rights or inherent sovereign authority. The Executive Council had every 
right to revise or modify the said order in view of the fact that all the executive 
authority had been transferred to it. It was asserted that the order. dated 
April 22, 1949, was quite legal and effective and the plaintiff was bound to refund 
the amount of Rs. 77,416 under the same. The defendant further stated ‘‘As 
the order dated 22-4-1949 passed by the Government of Baroda was legal, pro- 
per and effective, the Government of Bombay had a right to claim back Rs. 12,416 
from the plaintiff ’? (exh. 13, para. 17 in Dr. Chandrachud’s a Plaintif” S 
claim for interest was also denied by the Government. es 


we 
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In Mr. Sudhalkar’s suit it was contended by the State of Bombay that the 
orders (dated February 8, 1948), were in respect of salaries, allowances or 
pensions to be paid to publie servants. There were already in force Rules and 
Orders relating to salaries and allowances to be paid to public servants in the 
Civil Service of Baroda State. The orders dated F'ebruary 8, 1948, were in 
the nature of supplementary provisions regulating payment to be made to mem- 
bers of public service. These orders were, therefore, of the nature of executive 
orders. As regards the revised order dated April '30, 1949, it was contended 
that the said order embodied the terms voluntarily agreed to by the plaintiff 
(Mr. Sudhalkar) as a result of the discussion at his interview with the Dewan 
and that the terms thereof were binding on the plaintiff and he had no right 
to go behind the same or to dispute their legality and that plaintiff was estopped 
by his conduct from going behind that consent order. 

Dr. Chandrachud’s suit came up for hearing before the Joint Civil Judge, 
S.D., of Baroda. He held that the order dated February 8, 1948, had been 
passed by the Maharaja of Baroda in his legislative and sovereign authority 
and, therefore, the Executive Council could not by its order dated April 22, 
1949, vary the said order of the Maharaja. He also held that plaintiff had 
been made to pay the amount under coercion. He, accordingly, made a decree 
on August 31, 1955, in favour of plaintiff as claimed in his suit. 

Mr. Sudhalkar’s suit came up for hearing before the same Judge in 1956. 
In this suit it was further held that the order No. 99A. dated April 30, 1949, 
had not been passed with the consent of Mr. Sudhalkar and that he was not 
estopped from going behind the said order and filing the present suit. There 
was thus a decree in his favour on December 24, 1956. 


The suit filed on behalf of Mr. D. V. Gaekwad came up for hearing before 
- another Joint Civil Judge (S.D.), Baroda. He held that the order of April 

22, 1949, was illegal and without authority and, accordingly, granted injunction 
as prayed for by the plaintiff. The State of Bombay preferred Civil Appeal 
No. 146 of 1952 against the decree of the trial Court. The learned Assistant 
Judge at Baroda before whom the appeal came up for hearing dismissed the 
appeal on September 30, 1954. He held that the Executive Council had no 
power to revise the order passed by His Highness when he had full sovereign 
authority. 

The first guton that arises for consideration in these appeals is, what is 
the nature of the order dated February 8, 1948, passed by His Highness the 
Maharaja of Baroda? Is it merely an Executive order as contended by the 
defendant or as contended by-the plaintiff an order having the force of law and 
of the nature of legislative enactment providing for compensation in a situation 
which was then anticipated and which indeed happened on June 1, 1948? 

. Before the nature of the order in question could be ascertained, it is neces- 


sary to know what is an executive act and what are the executive functions 
of Government. 


The powers of Government are generally classified into three main depart- 
ments—the Executive, Legislative and Judicial. In Halsbury’s Laws of Eng- 
land (third edn., Vol. 7, para. 409, page 192), it is stated that 

“Rxecutive functions [of the State] are incapable of comprehensive definition, for they 
are merely the residue of the functions of Government after legislative and judicial 
functions are taken away. ‘They include, in addition to the execution of the laws, the 
maintenance of public order, the management of Crown property and nationalised in- 
dustries and services, the direction of foreign policy, the conduct of military operations 
and the provision or supervision of such services as education, public health, transport 
and state assistance and insurance.” 

The Executive is only a department of the State and not the Sovereign or the 
State itself. The Executive carries out the policy of the Government; and 
undertakes properly to execute the laws enacted by. the Legislature and inter- 
preted by ne Judiciary. In‘ his treatise on Constitutional Law, (1936) Willis, 
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.after considering Mr. Green’s definition of the three governmental powers, ob- 
serves (p. 181): 

“Mr. Green has defined the legislative power as the power to create rights, powers, 
privileges, or immunities, and their correlatives, as well as status, not dependent upon 
any previous rights, duties, ete. (or for the first time), that is,.apparently, ‘the power of 
creating antecedent legal capacities and liabilities. He defines judicial power as the 
power to create some right or duty dependent upon a previous right or duty, that: is 
apparently, the power to create remedial legal capacities and liabilities. He finds diff- 
culty in defining @xecutive power, except as including all governmental power which 
is not a part of the process of legislation or adjudication, that is, the power which is 
concerned mostly with the management and execution of public affairs...Perhaps it 
would be better to say that it is a legislative function to make all substantive law, and 
a judicial function finally to determine constitutional jurisdiction and the application of 
substantive law to specific facts...The legislative function, then, is general and relates 
to the future, whereas the judicial function is specific, final, and ordinarily relates to 
the past. The executive function is the function of administering public affairs and 
enforcing or carrying out the law.” 

Messrs. Kotwal and Gupte, the learned counsel for the respondents, rely on 
these observations of Willis and contend that the order dated February 8, 1948, 
of His Highness the Maharaja of Baroda was not an executive order but an 
order passed by him in the exercise of his legislative and judicial authority. 

Since before 1948 there were in force in the State of Baroda, Government 
Servants Rules and Regulations by which the appointments of Government ser- 
vants used to be made and their pensions and other emoluments regulated. In 
the trial Court it was contended by the defendant that the amount of com- 
pensation to the plaintiffs should have been based on the principles adopted 
by the Government of India and the premature retirement Rules made by the ` 
Government of India in the year 19387 were referred to and relied upon.’ These 
Rules had been made, as the learned trial Judge observed, either on the floor 
of the Indian Legislature or by the Government of India on the strength of 
the power derived from the Legislature to make such rules. As in the ease of 
these rules, Baroda Government Servants’ Rules and Regulations must have 
also been framed and sanctioned under the power derived from the Baroda 
State Legislature and can, therefore, be regarded as having the force of law 
and partaking of the characteristics of legislative enactment. Rule No. 3 of 
the Rules regarding Government servants has been supplied to us in English 
translation and it is as follows :— 

Rules regarding Government Servants 
(Civil Service Regulations) 

. (3) Application of Rules. 

(1) It is to be understood that these rules apply to all Government Servants in all 
departments of the State. : 

Special resolution made in regard to other servants. 

(2) But those— ‘ 

(k) Servants who would have been employed after making special contract with them; 

or 

(kha) Servants in relation to whom 

(a) special resolution, or 

(b) an order 

has been passed or would be passed, then, in regard to such servants, this regulation 
will not apply, so as to contravene such— 

(g) special contract 

or 

(gh) such resolution 

or 

(ng) such order. 
it will be seen that cls. (k) and (kha) of sub-r. (2). act as provisos to 
sub-r. (Z) of r..3. The learned counsel Mr. Munshi, who appears for 
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the appellant in these three appeals, has contended that the Hazur order dated 
February 8, 1948, was such an order as is contemplated by the second proviso 
(kha) of sub-r. (2) of r. 3; he also stated that such an order must have 
been passed in the exercise of prerogative and inherent powers which had been 
expressly declared under ss. 3 and 4 of the Government of Baroda Act, 1940, 

to be and to have always been possessed and retained by His Highness. Mr. 

Munshi, however, added that the prerogative or the inherent power thus exer- 
eised by the Ruler in the present case manifested itself into an executive order 
and not a legislative or judicial act. If the Hazur order were such an order as 
is contemplated by the proviso (kha) of sub-r. (2) of r. 3; and if that 
proviso itself is to be found in the Rules which have the force of law and which 
. partake of the characteristics of legislative enactment, then it must be held 
that the Hazur order must have been passed by His Highness in the exercise 
of his sovereign legislative authority. Such an order when passed would find 
its appropriate place in the proviso. The nature of the proviso and the rules 
in which such proviso appears would help us determine the nature of the power 
in the exercise of which the Huzur order was passed. If the source of autho- 
rity for the rules was the Legislature, the source of authority for the order 
covered by the proviso was the supreme legislative power vested in the Ruler 
himself. The authority was the same, though the sources were different. 

In England, pensions and allowances of different kinds have always been the 
subject-matter of legislative enactments. In Halsbury’s Laws of England (38rd. 
edn., Vol, 7, para. 914) it is mentioned that the grant of superannuation benefits 
in respect of service in the civil service of the State is regulated by the Super- 
annuation Acts, 1834 to 1950, and by the rules, regulations and warrants made 
under them. The Acts provide that an established civil servant who has com- 
pleted the necessary period of service and who has reached the retiring age 
or retired earlier on a medical certificate is entitled to a pension called a super- 
annuation allowance and in most cases to a lump sum payment called an addi- 
tional allowance. (para. 921). Under the provisions of s. 6 of the Super- 
annuations Act, 1909 (9 Edw. VII, C. 10) a compensation allowance may be 
granted to any person retiring or removed from the public service in conse- 
quence of the abolition of his office (para. 922). 

The wording of the Hazur order also leaves no doubt in my mind that what 
was intended and passed by His Highness in the exercise of his sovereign powers 
was only a special law in the nature of a private Act providing for a future 
contingency which was expected to arise and conferring fresh rights upon cer- 
tain specified members of the public service whose tenure of office was to be 
prematurely terminated on the contingency happening. It is not disputed that 
Baroda Government Servants Rules as they were in force at the material time 
did not have any provision regarding the awarding and fixation of compensation 
and pension to an officer who was required to retire prematurely from the 
service. Hither the Dhara Sabha (Legislative Assembly) of the State func- 
tioning under the Government of Baroda Act with the previous sanction of 
His Highness or His Highness himself in the exercise of his overriding legis- 
lative powers could provide for such a contingency. The Hazur order in terms 
relates to a future event, namely ‘‘the event of premature retirement of the 
Government members’’. The right to get comipensation was created and de- 
clared for the first time by this order. Applying the definition of legislative 
power as discussed and given by Willis in his treatise on Constitutional Law, 
it must be held that the Hazur order could have been passed by His Highness 
‘only, in the exercise of his supreme legislative power. In this connection, I 
may also refer to another argument of the learned counsel Mr. Gupte. He re- 
ferred us to several sections of the Government of Baroda Act, 1940, parti- 
cularly those dealing’ with the financial matters or matters of revenue and 
also s. 18. His contention was that such matters had been always left to be 
dealt with solely by the Legislature under the Act; and-the Hazur order mak- 
ing as it did an entirely new and unforseen provision of expenditure from 
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the Exchequer of the State must also be regardéd as having been passed nade 


the same kind of legislative authority vested not in the Legislature but in the 
Ruler himself. 


Mr. Gupte advanced a further argument in regard to the Hazur order passed 
in connection with the compensation and pension of Mr. Sudhalkar. He con- 
tended that so far as the determination of the age of retirement and the amount 
of pension was concerned the Hazur order amounted to a judicial adjudication 
by His Highness as the Supreme Judicial authority in the State made on con- 
sideration of the terms of the special agreement entered into between the Govern- 
ment and Mr. Sudhalkar at the time of the latter’s appointment. If the view 
of Willis on the threefold classification of governmental powers is any guidance 
_ for construing the Hazur order, then it is difficult to say that this contention is 
without any substance. , 


Then there is another difficulty in the way of construing the Hazur order as 
one passed by His Highness, only in his executive capacity. At the time when 
this order was passed by His Highness, the Government of Baroda Act, 1940, 
was in force in the State of Baroda. But this Act left untouched the ‘preroga- 
tive and the sovereign powers of the Ruler in all matters, legislative, executive 
and judicial. Sections 3 and 4 of the Act expressly declared that such powers 
of His Highness were not at all affected by anything contained in the Act or 
in any other Act then in force. Those sections provided :— 


Government of the State by His Highness. 


“3. The territories for the time being vested in His Highness are governed by and 
in the name of His Highness and all rights, authority and jurisdiction which appertain 
or are incidental to the government of such territories are exercisable by His Highness 
except in so far as may be otherwise provided by or under this Act, or as may be 
otherwise directed by His Highness. 


| ‘His Highness’ inherent powers. 

4. Notwithstanding anything contained in this or any other Act, all powers, legis- 
lative, executive and judicial, in relation to the State and its Government are hereby 
declared to be and to have always been inherent in and possessed and retained by His 
Highness and nothing contained in this or any other Act shall affect or be deemed to have 
affected the right and prerogative of His Highness to make laws, and issue proclamations, . 
orders and ordinances by virtue of his inherent authority.” : 

. It is already stated in the earlier part of this judgment that it is common 
ground between the parties that the Hazur order had been passed by His High- 
ness in the exercise of his prerogative and sovereign powers. Thus, so far as 
the internal sovereignty was concerned, the Ruler of the State was the absolute 
monarch. His will was the law in respect to all matters upon which it was pro- 
claimed. He was bound by no will except his own.’ He could make and ad- 
minister laws. He was, the, fountain-head of justice. He could have justifi- 
ably deseribed himself in the words attributed. to Louis XIV of France :— 
*‘The State, it is I”. All the political power was centred in him. Despite the 
Government of Baroda Act, he was still in strictness a sovereign of his State 
in the legal sense.of that term. Any law made by him was binding and there © 
was no power in his State which could annul or otherwise affect such law, 
except with his previous sanction. The powers of the Ruler of an Indian State 
were considered in two recent decisions of the Supreme Court. In Ameer-Un- 
Nissa Begum v. ‘Mahboob Begum’, on February 8, 1938, one Mahboob Begum 
had filed a suit in the Court established under the law of the State, praying 
for a declaration that she was the legally married wife of the deceased Nawab 
Wali-Ud-Dowlah. When the suit was pending, the Nizam issued a ‘Firman’ 
on February 19, 1939, directing the withdrawal of the suit from the said Court 
and appointing a ‘Special Commission to investigate the matter of the dispute 
of Mahboob Begum and to submit a report to him (Nizam) through the Exe-, 


1 [1955] A.LR. S.C. 352. 
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cutive Council. The Commission made a report in favour of Mahboob Begum 
and on March 20, 1946, the Executive Council recommended that the findings 
of the Commission should be accepted and this recommendation was approved 
by the Nizam by a ‘Firman’ dated June 26, 1947, which directed that the de- 
cision of the Commission which was in favour of Mahboob Begum should be 
implemented. On February 24, 1949, the Nizam issued another ‘Firman’ by 
which he dismissed the claim of "Mahboob Begum. But this ‘Firman’ had been 
issued ex parte, and on a representation by Mahboob Begum, the Nizam issued 
a further ‘Firman’ which revoked the earlier ‘Firman’ of February 24, 1949, 
and the whole case was referred for opinion and report to one Sir George 
Spence. 

Their Lordships of the Supreme Court considered the meaning and the effect 
to be given to ‘the abovementioned three ‘Firmans’ of the Nizam. They held 
(p. 359) : 

*...that prior to the integration of Hyderabad State with the Indian Union and the 
coming into force of the Indian Constitution, the Nizam of Hyderabad enjoyed uncon- 
trolled sovereign powers. He was the supreme legislature, the supreme judiciary and 
the supreme head of the executive, and there were no constitutional limitations upon 
his authority to act in any of these capacities. The ‘Firmans’ were expressions of the 
sovereign will of the Nizam and they were binding in the same way as any other law; 
—nay, they would override all other laws which were in conflict with them. So long 
as a particular ‘Firman’ held the field, that alone would govern or regulate the rights 
of the parties concerned, though it could be annulled or modified by a later ‘Firman’ 
at any time that the Nizam willed.” 

Then their Lordships considered the question whether the ‘Firmans’ were in 
the nature of legislative enactments or judicial orders. They observed (p. 359) : 

“The Nizam was not only the supreme legislature, he was the fountain of justice 
as well. When (by his first Firman of February 19, 1939) he constituted a new Court 
(the Commission}, he could, according to ordinary notions, be deemed to have exer- 
cised his legislative authority. When he affirmed (by his second Firman of June 26, 
1947) or reversed (by his third Firman of February 24, 1949) a judicial decision, that 
may appropriately be described as a judicial act. A. rigid line of demarcation, however, 
between the one and the other would from the very nature of things be not justified or 
even possible.” 

Tf the law-making powers of the State belonged only to the Legislature and the 
judiciary and if the law of the State, therefore, could express itself either in 
the form of legislative enactment or in the form of judicial decisions, it would 
be indeed difficult to ascertain which ‘Firman’ would be legislative and which 
judicial in character, when the ‘Firman’ issuing authority were one and the 
same being both the Supreme Legislature and the Supreme Judiciary. It was 
' for this reason that their Lordships of the Supreme Court considered the effect 
of the ‘Firmans’ not only on the footing that they amounted to judicial deci- 
sions but also on the footing that they were in the nature of legislative enact- 
ments determining private rights somewhat on the analogy of private Acts of 
Parliament, In another place of their judgment their Lordships observed that 

“the Firmans issued by the Nizam could be likened to judicial pronouncements only 

in the sense that they affected the rights and: parties to a civil dispute” 
They also rejected the argument that as there was no higher judicial authority 
above the Nizam, the ‘Firman’ of February 24, 1949, could be held to be an 
order passed. on review by which the decision of the Commission was set aside 
and the claim of Mahboob Begum dismissed. Their Lordships observed that 

“As the Nizam enjoyed untrammelled authority to pass any order he liked, the 
importing of a fiction of a proceeding by way of review, prior to the ‘Firman’ of 2Ath 
February 1949, seems to us to be altogether unwarranted.” 

The ‘Firmans’ issued by the Nizam from time to time might have been arbitrary 
and capricious but the later ‘Firman’ could not be regarded as having ‘review- 
ed’ the earlier. 


* 


+ 
t 


al 
e 


4 
456 . THE, BOMBAY LAW REPORTER. (VOL. LXE. 


The same view was expressed 'by their Lordships of the Supreme Court in 
another case reported in Director of End., Gavt. of Hyd. v. Akram Ali. In 
“that case there’ were disputes about the right to possession and supervision of a 
Darga between Akram Ali (respondent) and one Azam Ali. The Ecclesiastical 


Department of the State entrusted the supervision of the Darga to Azam Ali 


in, 1914. He was however removed in 1920; and the Department took over 
the supervision under a ‘Firman’ dated December 31, 1920, of the Nizam which 
directed the Department to supervise the Darga until the rights of the parties 
had been inquired into and decided by a Crveil Court. The ‘Firman’ was as 
follows :— 


“Pending enquiry of the case, the said Maash (Dargah) need not be handed over 
to any one. Let it remain in the supervision of the Government. I should be informed 
of whatever the results of the enquiry establishes sa that proper orders may be passed.” 

Their Lordships considered the effect of this ‘Firman’. They observed (p. 62) : 


“Now the Nizam was an absolute sovereign regarding all domestic matters at that 
time and his word was law. It does not matter whether this be called legislation’ or 
an executive act or a judicial determination because there is in fact no clear cut divid- 
ing line between the various functions of an absolute ruler whose will is law. Whatever 


he proclaimed through his Firmans had the combined effect of law and the decree of a - 


Court; see the judgment of this Court in—Ameerunnisa Begum v. Mahbood Begum. 
Therefore the effect of this Firman was to deprive the respondent (Akram Ali) and 

all other claimants of all rights to possession ‘pending inquiry of the case’....the Nizam 

was at that time an absolute ruler and could do what he pleased. His will, as expressed 


in his ‘Firman’, was the law of the land. Therefore, even it be assumed that the res-_ 


pondent was in possession, his rights to immediate possession, whatever they may. have 


been, were taken away and held in abeyance till he could establish them in the civil 


Courts.” 
The position of His Highness the Ruler of Baroda was the same as that of 


-` the Nizam. In Ganpatrao v. State of Bombay®, it was observed by this Court while 


dealing with the position of another Indian State Ruler (Kolhapur) that just 


_as His Exalted Highness the Nizam was the fountain head of all judicial, legis- 


dative and executive authority, His Highness the Maharaja of Kolhapur was 


‘equally the fountain head of the legislative, executive and judicial authority.. 


There cannot be any doubt whatever that the same was the position of His 
Highness the Maharaja of Baroda. If so, respectfully adopting the language 
of their Lordships of the Supreme Court in the case mentioned above, what- 
ever the Maharaja of Baroda proclaimed through his order dated February 8, 
1948, had the combined effect of law and deeree of a Court and the Hazur 
order was the law of the land. .The Hazur order even if assumed to be a mere 
executive act must in the last analysis have the combined effect stated by their 
Lordships and must be the law of the land for the simple reason that at the 
time hoe it was issued His Highness was the absolute sovereign whose will 
was law. 

I have, therefore, no doubt whatever that the Hazur order dated February 8, 
1948, had the combined effect of law and judicial determination and that it 
was the law of the land in the nature of a legislative enactment, a private Act. 

It was also contended by Mr. Munshi that the Hazur order, whether legis- 
lative or executive, had not been shown to have been published in the Adnya 
Patrika or in any- other manner preseribed by Huzoor and, therefore, could not 
have the force of law. This contention was not taken by the Government in 
their written statement. The legality of the Hazur order was not questioned 
in the lower Court. Section 4 of the General Clauses Act relied upon in this 
connection only says that every Act, or Regulation or any order or rule made 
under any Act shall be published in the Adnyz Patrika or in any other manner 
which may be preseribed by Hazoor. The Hazur order in the present ease is 


not an order passed under any “Act. It was an order passed under the pre-' 


.2 [1956] A.LB. S.C. 60. 3 (1958) 60 Bom. L.R. 888, at p. 304, 
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rogative powers of the Sovereign. It is clear, therefore, s. 4 does not apply 
to such orders. l 


The next question that arises for consideration is whether such Hazur order 
was cancelled or otherwise modified. by an order of the Executive Council as was 
purported to be done by the order dated April 22, 1949. If the Hazur order 
of February 8, 1948, were in the nature of legislative enactment, it is not 
disputed by the learned counsel Mr. Munshi that the order of the Executive 
Council dated April 22, 1949, could not have annulled or otherwise modified 
it. It has been rightly pointed out by the learned counsel for the respondents 
that the only way by which an attempt could have been made for getting the 
Hazur order modified or annulled was for the Legislature—the Dhara Sabha 
of the State—to move in the matter, in accordance with the provisions of s. 18 
of the Government of Baroda Act, 1940. The section so far as material pro- 
vided :— i 


“There shall not be introduced into or moved in the Dhara Sabha without the pre- 
vious sanction of His Highness any Bill or amendment—... 

(c) which would affect any Act, proclamation or order made or passed by His High- 
ness in the exercise of His Highness’ prerogative.” 
Incidentally, it may also be noted that it is clear from this provision as urged 
by the learned counsel for the respondents that any order of His Highness 
passed in the exercise of his prerogative is legislative in character, liable only 
to be affected by a Bill or an amendment in the manner mentioned therein. It 
is not disputed that the Government order of April 22, 1949, was only an order 
passed by the Executive Council as then constituted by His Highness. Clearly, 

therefore, the order of the Executive Council was ulira vires its powers and 

= was void, when it purported to affect, modify or annul a legislative enactment 
of the nature of the Hazur order which had been issued by the Sovereign him- 
self in the exercise of his legislative prerogative. 


What is, however, strongly urged on. behalf of the appellant is that powers 
of the Executive Council had been enlarged since the Proclamation of August 
29, 1948, and that in view of such enlarged powers the Executive Council could 
revise and annul the Hazur order of February, 8, 1948. This argument, it 
may be noted, proceeds only on the assumption that the Hazur order was an 
executive order. In support of this argument reliance is placed upon certain 
clauses of the Proclamation. The Proclamation states that 


“the entire executive authority of the State shall vest in the executive council. The 
Government of Baroda Act shall be deemed to be amended accordingly and in parti- 
cular the words ‘or as may be otherwise directed by His Highness’ occurring in section 
3 and the whole of section 4 of the said Act shall be deemed to be omitted.” 

It is contended that the only authority competent to carry on the executive 
functions of the State was, after the Proclamation, the Executive Council it- 
self and His Highness was divested of all executive prerogatives; and that 
it was implicit in the competency of such Executive Council that it should 
have powers, for the efficient carrying out of its functions, to revise or to review, 
to annul or to modify the previous orders of the executive authority. The 
only effect of the Proclamation was, it seems to me, to constitute the Executive 
Council the sole executive authority in ‘the administration of the State and 
to take away the executive powers, iie. to say, administrative powers of His 
Highness to the extent that they conflicted and interfered with the executive 
council becoming the sole executive authority in the administration of the 
State. It may at best be said that such executive prerogatives, which were and 
had always been inherent in and possessed and retained by His Highness were 
not to and could not be exercised after the Proclamation in view of the deletion 
of s. 4 of the Government of Baroda Act. But there is nothing in the Procla- 
` mation or the rules framed under s. 6 of the Act even remotely to suggest that 
such inherent ‘and prerogative powers of His Highness were conferred upon the | 
Executive Council. Even after the Proclamation, the Executive Council was 
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to exercise only such powers as were assigned to it by His Highness. Section 
5(¢) of the Government of Baroda Act provides: 

“The Dewan and other members of the Executive Council shall be responsible to 
His Highness and shall hold office during his pleasure”. 
Section 5(d) mentions that 

“The Executive Council, the Dewan and other members of the Executive Council 
shall respectively exercise such powers as are assigned to them by His Highness.” 

The Baroda State Executive Council Rules came into force from September 15, 
1948. Rule 6 says: 

“The Executive Council shall have entire executive authority in regard to the ad- 
ministration of the State in all matters without any reservation.” 1 
These matters must obviously be those which pertain to the day by day’ ad- 
ministration of the State and which were capable of being carried out in the 
exercise of such powers as had been assigned to the Executive Council by His 
Highness as mentioned in s. 5(d) of the Act. Besides, it is inconceivable how 
an Executive Council, only an organ of the State, brought into existence by His 
Highness himself after the Proclamation, could ever act retrospectively and 
could exercise powers of revision over previous orders which had been validly 
passed not by the Executive Council as then constituted, but by the Sovereign 
himself in the exercise of his prerogative powers. Surely, it cannot be suggested 
that powers of revision such as the Executive Council purported to exercise 
were only incidental powers necessary for carrying out the day to day admi- 
nistration and the statutory duties cast upon it by the Proclamation, the Go- 
vernment of Baroda Act or the rules made thereunder. That the Executive 
Council had no power under the Rules which had come into force on Septem- 
ber 15, 1948, to revise even its.own decisions (much less a Hazur order passed 
by His Highness) is clear from what appears to be an official note on the report 
which an officer of the State, one Mr. Joshipura had been asked to make on 
the transaction of the business of the Bombay Cabinet system. The official 
note is to be found at pages marked in red pencil as 428 and 430 of exh. 175 
in F.A. No. 407 of 1957. The note says: 

“Even in cases decided by the’ Cabinet, the Dewan may be empowered to put up any 

case so decided by the Cabinet for its revision if and when he deems it necessary and 
expedient and for this purpose he can take such steps as he deems proper. With this 
modification in our present rules of business, over present system of working, I think, 
will come on par with the Cabinet system of working without much change.” 
This note does not bear any date but appears to have been put in some time 
after the Baroda State Executive Rules came into force; and it does not also 
seem that the rules were ever appropriately amended as suggested in this note. 
Even this limited power of revising its own decisions as recommended in this 
note was not possessed by the Executive Council at the material time. 

Their Lordships of the Supreme Court in Ameer-Un-Nissa Begum v. Mahboob 
Begum, observed that the importing of a fiction of a’ proceeding for reviewing 
an earlier ‘Firman’ of the Nizam was altogether unwarranted as the Nizam 
enjoyed untrammelled authority to pass any order he liked. If an order of this 
kind were not subject to a review much less could it be revised by an Executive 
Council acting as the revising and, therefore, the higher authority over His 
Highness the Maharaja of Baroda—a wholly impossible position to conceive. 
Nor is it possible to hold, in the absence of anything contained in the Procla- 
mation in that behalf, that the sovereign and prerogative powers of His High- 
ness himself in so far as they related to the executive functions of the State 
were conferred upon the Executive Council. In Halsbury’s Laws of England 
(Vol. 7, 3rd edn., para. 465, p. 222) it is stated that the general rule is that pre- 
rogatives cannot be affected or parted with except by express statutory autho- 
rity. Blackstone in his Commentaries (1 Ch. 7, 239) defined the Royal Pre- 
rogative as 

_, “that special pre-eminence, which the King hath, over and above all other persons, 
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. and out of the ordinary course of common law in right of his regal dignity. It signifies, 
in its etymology something that is required or demanded before, or in preference to, all 
others. And hence it follows...that it can only be applied to those rights and capacities 
which the King enjoys alone, in contradistinction to others and not to those which he 
enjoys in common with any of his subjects.” 
It was such a prerogative that His Highness the Maharaja of Baroda possessed in 
right of his regal dignity. It could be exercised in his own discretion or even 
arbitrarily in any manner he liked. If such royal prerogatives were, there- 
fore, the special and inalienable attributes of His Highness, it is difficult to 
conceive how, after the Legislature had stepped in, the same arbitrary powers 
would be conferred upon and the same prerogatives would be allowed to mani- 
fest themselves in the Executive Council. Before the Proclamation, as in all 
monarchies, the executive authority had largely and substantially vested in 
His Highness. It was an authority by which His Highness carried the laws 
into effect or superintended their enforcement in any manner he liked. The 
Proclamation only curtailed such authority in His Highness, but it is inconceiv- 
able that the same authority would again reincarnate itself in the same 
arbitrary form in the Executive Council which was to be responsible to the Legis- 
lature and enjoy the confidence of the majority of the Dhara Sabha. The fune- 
tion of such executive council as stated by Chalmers and Hood Phillips in their 
Constitutional Law (VIith edn.) was only the general and detailed carrying on 
of Government according to law including the framing of policy and the choice 
` of the manner in which the law may be made to render that policy possible. 

Another test may be applied to see whether the Executive Council could have 
set aside the Hazur order of February 8, 1948. Could,the Executive Council 
itself have passed such an order as the one passed by His Highness, in the 
exercise of its statutory powers? The Executive Council had been constituted 
according te the Government of Baroda Act as amended by the Proclamation. 
Section 4 of the Government of Baroda Act was no longer on the statute book. 
His Highness himself could not have passed any executive order in the exercise 
of his inherent powers after the Proclamation, though his inherent powers to 
pass legislative orders had been still retained by him; see Buddhisagar Bhaijibhai 
v. Lakha*. It is not contended that an order like the Hazur order’ could have 
been passed either under the provisions of the Government of Baroda Act or 
any’ other Act. How could then an Executive Council, a legally constituted 
body which was expected to function only’ within the ambit of the law invoke 
powers which had been denied even to His Highness and which never came 
to it? í 

It is difficult to see what is the- source of legislative authority for the Exe- 
cutive Council even to pass the order which it did on April 22, 1949, apart from 
the fact that such an order could not have, as discussed: above, in any way affected 
the Hazur order. While considering the powers and duties which properly 
belong to the executive department, Garner in his Political Science and Govern- 
ment (Chap. XXIII) says that executive power has to do with the execution 
of the laws and the administration of the Government. This administration 
of Government must, of course, be in accordance with the laws enacted by the 
Legislature and the rules made thereunder.. H. J. Laski in his ‘‘A Grammar of 
Polities” (Chap. VIII) describes the legislative power as the power which 
enacts the general rules of the society and which lays the principles by which _ 
the members of the society must set their course. And the executive power 
seeks to apply those rules to particular situations. He brings out the clear dis- 
tinction between the legislative and the executive power by a pithy-illustration :--- 

“Where for instance an, Old Age Pension law has been enacted it (Executive power) 

pays out the specified sum to those entitled 'to receive it. 
If, therefore, the -executive power must always conform to the laws and rules 
laid down by the Legislature, I vainly look for such laws and rules in the pre- 
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sent case for justifying the order that was passed by the Executive Council 
on April 22, 1949. It is true that the entire executive authority was conferred 
upon the Executive Council by the Proclamation, but it need hardly be stated 
that such executive authority could be exercised only in accordance with the 
existing law and the rules made thereunder. What was intended and empha- 
sised by the Proclamation was that His Highness was not to meddle with the 
administrative affairs of the State and to exercise the executive authority in 
the administration and the governance of his State which he used to do before 
the Proclamation under his prerogative powers, but that the executive authority 
was to vest exclusively in the Executive Council. In matters executive it was 
the sole authority. It was not to be any longer controlled by the inherent 
executive powers which had till then been possessed by His Highness as men- 
tioned in s. 4 of the Government of Baroda Act. 


Therefore, all what was in effect done under the Proclamation was that limi- 
tations were imposed upon the discretionary executive authority which had till 
then vested in His Highness as his prerogative. But it is impossible to con- 
ceive and spell out from the words of the Proclamation that the same prero- 
gative was conferred upon the legally constituted Executive Council which was 
to eonsist of popular representatives enjoying the confidence of the Dhara Sabha 
and yet could act as arbitrarily and without regard to the existing law as His 
Highness could have done before the Proclamation. It could not for a moment 
be suggested that the Executive Council could act beyond the purview of the 
law and thus ignore and defy the legislative power whether vested in the Legis- ' 
lature—the Dhara Sabha, or in His Highness himself, -whose inherent and over- 
riding legislative powers were in spite of the Proclamation still intact. 

It is also pertinent to note that the Merger Agreement which is dated March 
21, 1949, was entered into by the Ruler of the Baroda State with the Governor 
General of India refers to the full and exclusive authority, jurisdiction and 
powers for and in relation to the governance of his State. It is the eontention 
on behalf of the Government that all his sovereign powers were transferred by 
the Ruler under this Agreement. This would show that he was still the de jure 
executive head of his Government, though he could not have interfered with the 
executive administration of the State. If he had lost all the exclusive 
powers under the proclamation before March 21, 1949, full sove- 
reignty of his State could not have been transferred under the agreement.. 
The agreement also indicates the limitations under which the Executive Council 
even after the Proclamation was functioning and its order which came after 
the agreement was passed. | 


Mr. Kotwal also contended that when compensation money had already been 
paid to the plaintiffs and when they had become the absolute owners thereof, 
what had been granted to the plaintiffs under the Hazur order must be regarded 
as an irrevocable gift, not liable to be cancelled by the Executive Council: In 
this connection he relied upon The Secretary of State for India in Council v. 
Kasturi Reddy®, where it was held that a grant of land duly made by a Re- 
venue officer could not be annulled or revoked by the officer who made the grant 
or by his successor in office or even by the Governor-in-Council. Such a grant 
was subject under the rules only to one condition, namely, it could be revoked 
or annulled by an officer of a higher grade on an appeal being preferred to him. 
Mr. Kotwal also relied upon R. T. Rangacharnt v. Secretary of State®. In that 
ease their Lordships of the Privy Council observed that after Government offi- 
cials duly competent and duly authorised in that behalf had arrived honestly 
at one decision, their successor-in-office, after the decision had been acted upon 
and was in effective operation, could. not purport to enter upon a reconsidera- 
tion of the matter and to arrive at another and totally different decision. Their 
Lordships further held that no demonstration was required to show that an 
order purporting to remove a person from the service at a time when he had 
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for some months duly and properly ceased to be in the service was a mere 
nullity and could not be sustained. These decisions, though not strictly in 
point, do show what must be regarded as the limitations under which the Exe- 
cutive Council (even assuming it to be a full successor-in-office so far as the 
executive powers of the State were concerned) was functioning and how it 
could not reconsider and annul a decision of the former executive authority 
which had been honestly arrived at, had been acted upon and was effective in 
operation. 

` Mr. Kotwal then contended. that the order dated April 22, 1949, of the Exe- 
cutive Council contravened the rules of natural justice in that plaintiff was 
not given any hearing at all before it was passed so as to affect his rights in 
the property which had become of his ownership by the Hazur order having 
been already carried into effect. It is admitted, no hearing was given to plain- 
tiff at all. ` In his evidence (exh.122) Dr. Jivaraj Mehta stated that no intima- 
tion was given to plaintiff that the Government was going to reconsider his 
case, before the Government order was passed. He says it was not necessary to 
give previous intimation as the previous order (Hazur order )was bad. It is 
conceded that no notice would be necessary if the executive power were exer- 
eised within the ambit of the law. What is, however, contended is that the 
Executive Council was bound to give a notice to the plaintiff and hear him before 
it revised the Hazur order and passed an order which in terms directed forfei- 
ture of the amount received long before, as compensation. It is admitted by 
Mr. Munshi that compensation money had become the property of the plaintiff 
after it had been, paid to him in terms of Hazur order. What is, therefore, 
urged is that the plaintiff was entitled to a notice before that compensation 
money which was his property was ordered to be forfeited on the basis that it 
was an illegal payment. The Executive Council proceeded to reconsider and 
revise the Hazur order as though it was a higher quasi-Judicial Tribunal. 
First, it gave a reason as to why it was convinced that the Hazur order had 
been passed either in ignorance of facts or on submission of misleading state- 
ments deliberately to create an unjustifiable and illegal charge on the State 
Exchequer. It stated. that had Mr. Sudhalkar discharged his duties faithfully 
and lawfully as a Dewan should have, particularly when as a former Chief 
Justice of the State he should have understood the duty and the law all the 
more clearly, no such Hazur order would have been passed at all. This ground 
has been mentioned prominently in the first and second paragraphs of the 
order. The second ground mentioned in the order was that compensation and 
pension had been awarded at the same time. This second ground did not in 
fact exist in view of the clarifying Hazur order dated July 22, 1948. This 
Hazur order was known to the Executive Council when“it passed the impugned 
order. By a subsequent order dated April 30, 1949, the Executive Council can- 
celled the earlier order of April 22, 1949, in so far as it related to Mr. Sudhalkar 
and all the remarks made against him. The basis of the first order was thus 
taken away by the Executive Council itself; and all what remained to be en- 
foreed against Dr. Chandrachud and Mr. Gaekwad was a mutilated order from 
which the reasons as originally given disappeared and in which the mode of 
recovery as directed was admittedly illegal. Mr. Munshi, the learned counsel 
for the Government, has fairly conceded that recovery as ordered under s. 148 
of the Baroda Land Revenue Code was illegal and has advanced no arguments 
in support of that part of the impugned order. In the written statement filed 
by the State of Bombay the Government also appears to have conceded this 
position. 

Mr. Kotwal further says that Government itself had started proceedings to 
take away from the plaintiff what had been validly granted to him under the 
Hazur order and had in effect made plaintiff a party to the controversy and, 
therefore, it was all the more necessary to hear him before it could decide 
anything against him. He relies upon Rambhau Sakharam v. Tatke’, and the 
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case of the House of Lords referred to therein and also upon Gangaram v. Dha- 
ramchand®, In the present case the Executive Council was not passing an 
order in conformity with the specific provisions of any statute or any other 
law. My own view is that the Executive Council was passing an extraordinary 
order sitting in judgment over the Hazur order, though purporting to do all 
this in the exercise of its executive authority, and it had the effect of depriving 
the plaintiff of his property. It seems to me, therefore, that the rules of 
natural justice required that an opportunity should have been given to the 
plaintiff of being heard before the order was passed. 

Plaintiffs, Dr. Chandrachud and Mr. Sudhalkar, have further contended that 
they were made to pay the amounts to the Government as directed in the orders 
of April 22, 1949, and April 30, 1949, under threat and coercion from the 
‘Government and, therefore, the Government was bound to repay the amounts 
to them in view of s. 72 of the Indian Contract Act. 

As already mentioned above, the order of the Executive Council directing 
that the amounts paid to the plaintiffs as compensation under the Hazur order 
should be forfeited to the Government and the same be recovered under s. 148 
of the Baroda Land Revenue Code was passed on April 22, 1949. Immediately 
thereafter, the Government started proceedings for the recovery of the amounts. 
On April 24, 1949, the Suba (District Collector) of Baroda by his letter exh. 92 
informed Dr. Chandrachud that Rs. 77,416 had been ordered to be recovered 
from him and called upon him to pay up the amount immediately. Dr. Chan- 
drachud was then in Bombay. He got the letter exh. 92 on April 25, 1949. 
Without waiting for his reply, the City Wahiwatdar (Mamlatdar) passed an 
order on or before April 26, 1949, to attach and auction the movable and im- 
movable properties of all the three plaintiffs under ss. 121-122 of the Land 
Revenue Code; see exh. 89 (Wahiwatdar’s Report). At about this time, the 
Wahiwatdar also wrote to the Manager of the Baroda Bank not to hand over 
the movable and immovable properties of the plaintiffs that may be with the 
Bank. He was informed by the Bank that it was necessary to have an order 
from the Shrimant Sarkar (Government) to freeze the properties of the plain- 
tiffs. The Chief Secretary of the Government was, therefore, requested to ob- 
tain the necessary Government orders immediately. At about this time, Dr. 
Chandrachud was staying with his family in a building called ‘Jaybag’ of his 
friend Shri Tulsidas Kilachand who was then the Chairman of the Board of 
Directors, Bank of Baroda.’ One Chimanlal was the manager of the estate and 
business of Sheth Tulsidas Kilachand at Baroda. He has been examined in 
the case and his evidence is at exh. 101. He was called by Mrs. Chandrachud 
to go to her place when the Government officers had gone there to attach the 
property of Dr. Chandrachud. He went there. He found Mrs. Chandrachud 
in a frightened state. The Wahiwatdar, his clerk and a peon were there. The 
witness tried to console Mrs. Chandrachud and'told her there was no reason 
to be frightened. He was told by the Wahiwatdar that there was an order from 
Government to attach the property of Dr. Chandrachud and, therefore, he had 
come there. At that time Mrs. Chandrachud was alone in the house. Dr. 
Chandrachud who was then in Bombay got a telephonic message from his 
wife. After consulting Tulsidas, who was also then in Bombay, he telephoned 
to the manager of the Bank to transfer Rs. 55,000 to the State. In his.evidence 
Dr. Chandrachud has stated that he would not have paid Rs. 55,000 if no 
attachment had been brought to his house. He telephoned to Dr. Jivraj im- 
mediately and told him that he did nót expect such treatment from him. He 
‘told him that it was not fair to send attachment to his house in his absence and 
without previous intimation. Dr. Jivraj Mehta has admitted in his evidence 
that Dr. Chandrachud had told him on the phone that the Wahiwatdar had 
gone to his bungalow to inquire about his property, though he adds that he 
did not tell him that the Wahiwatdar had come to attach his property. This 
was according to Dr. Jivraj between April 24 and 26, 1949. 
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I have not referred to the talks which Dr. Chandrachud had with his wife 
and Sheth Tulsidas and the Manager of the Bank. Dr. Chandrachud has no 
doubt deposed to these talks in his evidence. But that part of his evidence 
would be hearsay when the persons with whom he had those talks either directly 
or on the phone have not been examined as witnesses. But even the evidence 
summarised above leaves no doubt in my mind that it was because of the co- 
ercive measures adopted by the Recovery officers that Dr. Chandrachud was 
- made to pay the amounts. The order for attachment had already been passed. 
A freezing order had been’ sought for. The attaching officer with his clerk 
and peon had come to his house. Mrs. Chandrachud was in frightened condi- 
tion. She was alone in her house. The situation between the parties was wholly 
unequal, on one side an Executive Council of the Government which could sum- 
mon all its resources to speed up the recovery, on the other side an HEx-Naib 
Dewan of the former regime, compulsorily retired and no longer in office and 
was presumably about to leave the place for good. Besides Dr. Chandrachud 
was himself to leave India for abroad within a few days. Under these circum- 
stances, it is no wonder if he hurriedly arranged for the funds and immediately 
paid them over to the Government Treasury to save himself and his family 
from further harassment, loss of prestige and honour. The learned counsel 
Mr. Munshi has, however, contended that the payment made by Dr. Chandrachud 
must under the circumstances of this case be regarded as a voluntary payment, 
made without protest, with a view to close the matter between him and the 
Government, once for all, and that, therefore, s. 72 of the Indian Contract 
Act was not attracted. He relies upon two letters written to Dr. Jivraj by 
Dr. Chandrachud. Exhibit 124 is the first letter which appears to have been 
written on or about April 26, 1949. Exhibit 125 is the second letter sent on 
April 29, 1949. Both these letters may be set out therein below :— 


“95, Napean Sea Road, 
BOMBAY. 
Dear Dr. Jivraj, 

I hope you have received the Cheque for Rs. 55,000 from the Manager, the Bank 
of Baroda. 

I am now approaching you with a request for your favourable consideration. 

I have been allowed only 4 months privilege leave on fll pay prior to retirement 
while all the servants who desire to retire prior to merger are allowed 6 months privi- 
lege leave on full pay and 14 months’ furlough on half. I, therefore, request you to 
allow this concession in my case also. 

As you know I was regularly attending the office every day for 3 months till 4th 
September. I request that I should be allowed to draw pay for these three months. 

If both these requests of mine are granted, I will be entitled to receive the following 
amount: 





6 months’ privilege: .. fe 2,500/-x 6 .. -», « 15,000/- 
14 Furlough on half- | 
pay: a. 1,250/- x 14 tae ve 17,500/- 
3 months’ pay whee 
I attended office: he 2,500/- x 3 Di s ..  7,500/- 
40,000/~- 





(Income Tax will have to be deducted from this amount) 

I have been allowed Rs. 17,780-5-0. If the difference between these two amounts 
viz. Rs. 22,219-11-0 (Rupees ‘Iwenty two thousand, two hundred and nineteen and 
annas eleven) is deducted from 77,416-0-0 which I am asked to pay, my liability to 
Government will amount to Rs. 55,196-5-0. 

I have already sent you a Cheque for Rs. 55,000-0-0. 

I, therefore, earnestly request you to consider this request of mine sympathetically. 

I will send a Cheque for remaining amount when I know the exact amount that I still 
owe to Government. 


hi 
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The date from which I will be entitled to draw my pension will have to be changed. 
Thanking you, \ 
Yours sincerely, 
Sd. R. B. Chandrachud.” 
“95, Napean Sea Road, Bombay. - 
29th April 1949. 
Dear Dr. Jivraj, 

I am enclosing herewith a cheque for a sum of Rs. 10,000. I would have paid the 
rest of the amount as well but I find that I am short of cash just at present as I have 
paid a very large sum of money for the Plots of land that I have purchased for the 
Nursing Home. 

I am once more to request you to reconsider the request of mine for giving me 
more privilege leave as well as furlough = is done'in case of servants who are going to 
retire prior to merger. 

In case my request is turned down I should be allowed to repay the balance at the 
end of this year (1949). 


But I do hope it will be possible for you to extend to me the same privilege as has l 


been given to other servants. 
Please accept my congratulations on your appointment as an Adviser to the ad- 
ministrator. 
Thanking you, 
Yours Sincerely, 
Sd.” 


What is urged from the contents of these letters is that Dr. Chandrachud was 
asking for some concessions and he was prepared to abide by the order of the 
Executive Council and had acquiesced in the payment already made by him. 
There was no protest from him. It is true that these two letters were written 
at about the time when the payments were made. The case now suggested 
before us from the contents of these letters was not put to Dr. Chandrachud in 
his cross examination. In fact, these letters were allowed to be produced in 
“the examination-in-chief of Dr. Jivraj Mehta, long after the evidence of Dr. 
Chandrachud was over. Besides, these letters as observed by the learned Judge 
only show the subjugated mind of the writer. He had to bow to what he feared 
was the inevitable and suppliantly crave for concessions and for further 
time to enable him to pay the amounts as ordered. This is not the conduct 
of the person who voluntarily wanted to pay and in fact paid the amounts in 
obedience to the order of the Executive Council. The coercive process which 
was resorted to for recovering the amount under the Land Revenue Code was 
admittedly illegal and it must be held that because of the order dated April 
22, 1949, which intimated to Dr. Chandrachud that the amounts would be re- 
eovered under s. 148 of the Land Revenue Code and of the subsequent steps 
taken by the recovery officers under the said Code, he was compelled to pay the 
amounts. The recovery itself was illegal in the present case, and this circum- 
stance alone without any thing more entitled the plaintiff to the repayment of 
the amount illegally recovered. In Karanja Mumeipality v. New East India 


Press Co.,° it was held that in a case where taxes were illegally recovered, the: : 


money was recoverable under s. 72 as payment made under coercion. In the 
course of the judgment the learned Judges observed (p. 217): 


“The next question is whether it is necessary for the man to pay under protest in . 


circumstances of that kind....In a case of active coercion where threat of force or bodily 
injury is used it might be dangerous for the man to protest, in any case he might be 
much too frightened to do so. Therefore, if in a case like that it is not necessary to 
protest we do not see that it would be essential in a case when no threats are openly 
employed but they are covert in the demand made”, 


In Sri Sri Shiba Prasad Singh v. Maharaja Srish Chandra Nandi’, it was 
held that payment ‘‘by mistake’’ in s. 72 of the Indian Contract Act, 1872, 
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which provides that ‘A person to whom money ve been paid...by mistake.. 
must repay or return. it’? refers to a payment which was not legally due and 
which could not have been enforced, the mistake was thinking that the money 
paid was due when in fact it was not due., In the present case I have already 
held that the order of the Executive Council by which the liability was created 
was illegal and ultra vires. Therefore, there was no amount legally due and 
which could be enforced under that order. Further the process by which the 
amount was sought to be recovered was admittedly illegal. Plaintiff would be 
entitled to the restitution of the amounts paid by him even on the limited 
ground that the mode of recovery was not warranted by law 
It was at this stage that the learned counsel Mr. Munshi tried ‘to develop 
a new point for our consideration. He urged that the plaintiff had received 
and accepted the benefits under the order of the Executive Council as follows :—- 
(.) 4 month’s leave pay Rs. 10,000. ` 
(ii) Pension recovered from 1-10-1948. to 14-2-1952: Rs. 20,250. 
(ii) Subsequent pension uptodate. 
According to the learned counsel plaintiff must be held to have elected to stand 
by the arrangements contained in the order, and he is now, therefore, precluded 
from disputing the validity of that order either on the ground of estoppel or on 
the principle of approbate and reprobate. Mr. Munshi contends that this point 
arises on the facts which are already on the record and, therefore, should be 
considered by us in appeal. In support of his contention he relies on Somnath 
Singh v. Ambika Prasad'', where it was held that a party cannot be penalised 
for not suggesting through its pleadings a rule of law to the Court; a party 
is not bound to plead the law, where all necessary facts were pleaded and 
proved by the defendants and what remained was only to draw the legal in- 
ference from them that the plaintiffs were estopped it is for the Court to draw 
it and not for the defendants to plead it. In the present case there was not 
even a suggestion in the pleadings of the Government as to what facts amounted 
to election or estoppel. There was no appropriate issue sought for at the trial. 
In his evidence plaintiff was not asked whether he had not elected to stand by 
the order of the Executive Council. He was not given any opportunity to 
explain under what circumstances he had- been drawing the pension. In the 
trial Court there was no argument either on estoppel or on election. The point 
of estoppel or election was not taken in the memorandum of appeal, not even 
in the additional grounds submitted before us. It was taken for the first time 
before us in the course of the arguments. We have not, therefore, allowed 
Mr. Munshi to raise this point before us at this stage in any of the three appeals. 
` [His Lordship after dealing with points not material to this report, proceeded]. 
Lastly, the point which may broadly be described as the defence or the plea 
of act of State raised by the learned counsel Mr. Munshi may be considered. It 
must be stated in fairness to the learned counsel that this point was put in the 
forefront of his arguments; but for the reasons to be presently stated, I have 


_ , thought it convenient and proper to consider it last. 


On March 21, 1949, the Baroda Merger Agreement was made between the Go- 
` -vernor General of India and His Highness the Maharaja of Baroda where- 
under His Highness the Maharaja of Baroda ceded to the Dominion Go- 
vernment full and exclusive authority, jurisdiction and powers for and 
in relation to the governance of the State and agreed to transfer the adminis- 
tration of the State to the Dominion Government on May 1, 1949. Mr. Munshi 
contends that the process of acquisition of the territory of Baroda by the Govern- 
ment of India started with this Merger Agreement and was one continuous act 
of State which ended only when by the passing of the States Merger (Governor’ S 
Provinces) Order, 1949, on' August 1, 1949, there was assumption of sovereign 
powers de jure accompanied by ‘tradition’ by the Government of India (the 
new sovereign) of the newly acquired territory. The argument proceeds that 
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the orders that were passed by the Executive Council on April 22, 1949, and 
April 30, 1949, and the recoveries of the amounts that were made from 
Dr.* Chandrachud and Mr. Sudhalkar during this interregnum must be all 
characterised as several acts of State the propriety or the validity of which 
eould not be challenged in the municipal Courts of the land. 

This plea of act of State had not at all been taken in any of the written 
statements filed in the three suits. There was no issue sought for on this point 
at the trial. The learned trial Judge, however, allowed this point to be argued 
as in his opinion the contention involved was purely one of law. The conten- 
tion raised in Dr. Chandrachud’s suit was that his suit for refund against the 
Bombay Government was not tenable inasmuch as the latter had not recognised 
his right to his claim. It was submitted that any claim against former Govern- 
ment which had subsequently ceded either by cession or by conquest or by 
treaty shall not be available against successor Government unless that claim had 
been recognised by the successor Government either by legislation or by conduct. 
The same contention was taken in Mr. Sudhalkar’s suit (para. 54 of the trial 
Court’s judgment). While in Mr. Gaekwad’s suit some contention regarding . 
the order dated April 22, 1949, of the Executive Council being an act of State 
appears to have been taken in the trial Court (para. 15 of the judgment) but 
not certainly in the form in which it was formulated in the other suits. But 
that contention also was not pressed in appeal before the learned Assistant 
Judge who in para. 8 of his judgment observes: 

“He (pleader for the State of Bombay) did ‘not reagitate the question of the Court 
having no jurisdiction and the act being an act of State nor did he contend that the 
suit was bad for want of proper notice.” 

I do not think that the learned trial Judge was right in considering this. 
question as purely one of law and allowing parties to advance their arguments 
on it. I do not see how a question of this nature could be fully and adequately 
dealt with in the absence of appropriate and specific pleas and issues in that 
behalf and relevant evidence from either side bearing on such pleas and issues. 
That the difficulty which I am experiencing is real can be at once seen by how 
the point was formulated and argued in the trial Court and how the arguments 
progressed before us in appeal. In the trial Court all what was contended was. 
that the present Government had not recognised plaintiff’s right to the claims 
made in the suit. In other words, it was implicit in the contention that the 
orders of Aprtl 22, 1949, and April 30, 1949, had been passed by the former 
Government of the State of Baroda while, before us it was contended that these 
orders themselves were acts of State passed after the process of acquisition of 
the new territory started with the agreement of Merger. Further the conten- 
tion such as was raised in the trial Court would itself show that it should be 
open to the plaintiff to plead and to prove that the new sovereign—the present 
Government—had chosen to waive his rights and recognise his titles and rights 
as they existed at the date of cession. Such recognition could be given either 
by legislation or by proclamation and it could even be inferred from the mode 
of dealing with the property of plaintiff and his rights therein, after the eces- 
sion. It is true that the Baroda Merger Agreement was expressly referred to 
in the plaint (para. 14) and it was further stated that from May 1, 1949, the 
Dominion Government of India became competent to exercise all the powers, 
authorities and jurisdiction till then vested in His Highness the Maharaja of 
Baroda in such manner as it might think fit. It was also pleaded that the 
rights, liabilities and obligations of the State of Baroda had devolved upon 
and become vested in the defendant—-the State of Bombay. But these aver- 
ments in the context in which they were made could not be construed to mean 
that the plaintiff himself had recognised the effect of the Merger Agreement as 
amounting to an act of State. It was nowhere admitted that -the Merger 
Agreement was a cession by. which the acquisition of a new, foreign territory 
was brought about. In fact, the argument was, as will be shown a little later, 
that situated as the State of Baroda and the Dominion Government of India 
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were in relation to each other on the date of the Merger Agreement, the Merger 
Agreement could not amount to an act of State as between two independent 
sovereign States. On the other hand, if it is the contention of the present Go- 
verhment that the right which had been conferred upon the plaintiff by the 
former Baroda Government was taken away by an act of State, then it was 
necessary for the defendant specifically to plead what act and what order in 
particular amounted to such an act of State. Not only was.no such case made 
in the written statement, but the case that was made expressly goes counter to 
the present contentions of the Government. In the written statement (filed im 
Dr. Chandrachud’s suit) it was expressly pleaded that the order dated April 
22, 1949, was the order of the Government of Baroda as then constituted by law. 
The entire executive authority of the Crown had been transferred to the Exe- 
cutive Government under the Proclamation of August 25, 1948. As the order 
dated April 22, 1949, passed by the Government of Baroda was legal, proper 
and effective, the Government of Bombay had a right to claim back Rs. 12,416 
from the plaintiff (Dr. Chandrachud). In Mr. Sudhalkar’s suit also the same: 
plea was taken by the Government that the Executive Council which consti- 
tuted the Government of Baroda had the authority to pass the orders dated 
April 22, 1949, and April 30, 1949, although it was mentioned that a municipal 
Court had no jurisdiction to interpret or enforce the Merger Agreement bet- 
ween two sovereign powers under art. 363 of the Constitution of India. 

In Sir Anthony Musgrave v. Jose Ignacio Pulido,’® their Lordships of the 
Privy Council observed (p. 107): 


“It is enough here to say that it appears to them that if the Governor cannot claim 
exemption from being sued in the Courts of the Colony in which he holds that office, 
as a personal privilege, simply from his being Governor, and is obliged to go further, 
his plea must then show by proper and sufficient averments that the acts complained of 
were acts of State policy within the limits of his commission and were done by him as 
the servant of the Crown so as to be, as they are some times shortly termed, acts of State.” 

The learned trial Judge, however, as stated above proceeded to consider the 
point as though it was only a point of law which could be decided without re- 
ference to pleadings or evidence. As the lower Court has considered and has 
made its findings on it and in deference to the learned and elaborate arguments 
advanced by both the sides before us it is only proper and necessary that it 
should be considered also in appeals before us,—but only to the extent that it 
is capable of being considered as a pure point of law. It.is necessary to state 
this limitation here as attempts were made on behalf of plaintiffs—by Mr. Kot- 
wal to raise a new point of fact for showing that Dr. Chandrachud was at no 
time an alien and, therefore, no question of act of State could arise against 
him, and by Mr. Gupte to show that the present Government had chosen to 
waive its rights and recognise plaintiff’s title as it existed at the date of cession. 
It is impossible to consider these questions for the first time in appeals when 
no evidence was adduced at the trial directly bearing on those questions. We 
have,- therefore, not allowed Messrs. Kotwal and Gupte to raise these questions 
of facts for the first time before us. It may also be noted that neither party 
asked for amendments of their pleadings or for permission to lead appropriate 
evidence on the plea of act of State. 

Then the question arises, can the State of Bombay, the appellant in these 
appeals, at all take up this plea of act of State on the facts and in the cireum- 
stances proved admitted in these cases? I have given my anxious thought to 
this question and I am definitely of the view that it does not at all arise in the 
present cases. 

As stated already, Mr. D. V. Gaekwad instituted his suit on April 30, 1949, 
against the Government of Baroda itself for a declaration that the order of the 
Executive Council dated April 22, 1949, was illegal and unauthorised and for- 
a permanent injunction restraining the Government of Baroda from executing’ 
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the said order. Thereafter the plaint was got amended and the *‘Province of 
Bombay’’ was impleaded in place of the original defendant, the Government 
of Baroda. The reliefs, however, remained the same. To this amended plaint, 
the written statement (exh. 12) was filed on December 6, 1950. It was con- 
tended that plaintiff ought to be called upon to amend the plaint so as to 
. describe the defendant as the State of Bombay. It was further pleaded that 
the order dated February 8, 1948, passed by the Maharaja on which the plain- 
tiff relied was unjust, improper and illegal and that passed by the Baroda Exe- 
cutive Council was perfectly just, legal and valid and was, therefore, not liable 
to be set aside. By application, exh. 20, the plaint was further got amended 
and the defendant, ‘‘the Province of Bombay’’ came to be described as the 
‘‘ Ntate of Bombay’’. In the additional written statement (exh. 32) filed on 
behalf of the State of Bombay it was contended that all actions taken, and orders 
passed for implementing the order dated April 22, 1949, were legal and their 
legality was not affected by the repeal of the Baroda Land Revenue Code. I 
have already stated that the pleader for the State of Bombay did not press the 
point of the act of State in the appeal before the District Court. But, even 
apart from what the pleader stated, it is clear from the contentions in the written 
statements and the consistent stand taken by the State of Bombay in the trial 
‘Court and in the District Court, that the only defence which the State of Bom- 
lbay took up in resisting the suit was the validity and the enforceability of the 
order dated April 22, 1949. In other words, the attitude of the Government 
as disclosed from their pleadings and from the fact that the suit for declaration 
and injunction is being resisted necessarily shows that the State of Bombay 
‘wants to enforce against Mr. D. V. Gaekwad its own citizen, even today the 
order dated~ April 22, 1949, as if it were its own order, though as we know it 
‘was the order of the Executive Council of the former State of Baroda. On May 
21,1949 (see p. 8 of exh. 16), i.e. to say after the transfer of the administration 
of the State of Baroda, the Accountant General sent a letter to the Senior As- 
sistant to the Special Commissioner, Baroda. -It was as follows: 
“Subject:—Recovery from Mr. D. V. Gaekwad. 
Reference:— Govt. Order No. (R) 87/18 dated 22-4-1949. 

-I send herewith a detailed statement for the amount to be recovered from Mr. D. V. 
Gaekwad, Ex-Naih Dewan. The amount to be recovered from him comes to Rs, 43,166-6-3 
instead of Rs. 43,196-13-0 as shown in para. 3 of the order referred to above. The details 
are worked out in the statement. 

You will please, therefore, take necessary action in the matter.” . 

The Accountant General forwarded a copy of this letter to Mr. D. V. Gaekwad 
for information and action. This letter is a clear indication of how the present 
Government, the State of Bombay, wants to enforce the order of April 22, 1949. 

The position is in no way different in the suits of Dr. Chandrachud and 
Mr. Sudhalkar also. It is true that Dr. Chandrachud paid in all Rs. 65,000 
before April 30, 1949. But the Government in their written statement justified 
the recovery of this amount on the strength of the order of April 22, 1949. 
They stated that the order was quite legal and effective and the plaintiff 
(Dr. Chandrachud) was bound to refund Rs. 77,416 under the same. On March 
14, 1952, the Collector of Baroda sent the following notice exh. 93 to the plain- 
tif: 

“Collector’s Office, 
Baroda. 
From l i 
-o The Collector, 
Baroda District, 
Baroda. 
To 
Dr. R. B. Chandrachud, 
Bombay No. 6. 
Subject: Recovery of Government Dues. 
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As per former Baroda Government Order No. (R) 87/18 dated 22nd April 1949, you 
were ordered to pay Rs. 77,416-0-0 and the same amount was to be recovered from you 
according to sec. 148 of Baroda Land Revenue.Code as Government dues. 

2. After this order, you have paid certain amounts, but still the amount that has 
‘remained unpaid. amounts to Rs, 12,416-0-0. 

3. You are, therefore, informed that- you should pay up the amount within seven 
days on receipt of this notice, in default legal steps will be taken against you. 

Sd. 
Collector, Baroda.” 

This letter admittedly of the present Government in terms refers to the former 
Baroda Government order dated April 22, 1949, acknowledges the receipt of 
certain amounts (Rs. 65,000) already paid ‘in pursuance of the said order and 
seeks to enforce it for the balance. In the written statement it was admitted 
that the Collector of Baroda did call upon the plaintiff to pay up the remaining - 
amount of Rs, 12,416 by his letter dated March. 14, 1952, and it was further 
stated that as the order dated April 22, 1949, passed by the Government of 
Baroda was legal, proper and effective, the Government of Bombay had a right 
to claim back Rs. 12,416 from the plaintiff. The learned counsel Mr. Munshi 
contended that what this letter could mean under the circumstances was that 
the present Government partially recognised the validity of the order of April 
22, 1949, only in so far as it related to the payment of the balance of Rs. 12,416. 
It did not mean that the Government recognised plaintiff’s right to challenge 
the order in so far as it related to the amounts already recovered. I do not 
think that this contention can be accepted. Apart from the fact that this con- 
tention is Inconsistent with the stand that the Government have taken in 
relation to the self-same order against Mr. D. V. Gaekwad, the contents of the 
letter exh. 93 make if clear that the Government have in effect adopted this 
entire order as if it were their own order and have purported to acknowledge 
the receipt of Rs. 65,000 already paid in pursuance of that order. In the 
written statement the recovery of Rs. 65,000 has been justified by relying only 
upon the said order. 


So far as the amounts paid by Mr. Sudhalkar were concerned, it is admitted 
that they were collected and received by the present Government. What aceord- 
ing to them was the justification for collecting and receiving these amounts from 
Mr. Sudhalkar? They rely upon the order of .April 22, 1949, and the subse- 
quent order of April 80, 1949, which according to them was a consent order. 
Thus, they rely upon an agreement alleged to have been entered into between 
the former Government of Baroda and Mr. Sudhalkar for resisting plaintiff’s 
claim for refund of the amounts recovered from him. What principle of law 
ean‘prevent plaintiff from showing that there was no such agreement and that 
the order pleaded by the Government in justification of their collection of the 
‘amounts was illegal and ultra vires and, therefore, not binding on him? 
Mr. Munshi conceded and stated that only: the rights and liabilities of plain- 
tiff under the order (exh. 106) are recognised by the succeeding i.e. by present 
Government. Such recognition under the circumstances must only mean that 
the order is as good as passed by the present Government itself and it must, 
therefore, lay itself open to be challenged by the citizen in the municipal Court 
of the land. Thus, if the Government relies upon an order of the former 
Government either for enforcing it as in the case of Mr. D. V. Gaekwad, or for 
justifying the recoveries already made as in the case of Mr. Sudhalkar or for 
both as in the ease of Dr. Chandrachud, the Government must assume the 
responsibility ‘of making good its claim and proving that the order relied upon 
by it was valid and in accordance with law. It is immaterial that the order 
was one not passed by the present Government; the moment when it picks it 

up as a weapon (indeed both of offence and defence) from the armoury of the 
old Government against its own citizen, the citizen would have the undoubted 
right of defending himself and showing that such order could not affect the 
earlier Hazur order of February 8, 1948, which it purported to cancel. It then 
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becomes the order of the executive authority of the present Government itself; 
and it is in the détermination of the legality of such order that the considera- 
tion of the validity of the Hazur order becomes relevant and necessary. In 
Eshugbayi v. Govt. of Nigeria, their Lordships of the Privy Council held that 
as the executive he (the Governor) can only act in pursuance: of the powers 
given to him by law. They observed (p. 252): 

“...In accordance with British jurisprudence no member of the executive can inter- 
fere with the liberty or property of a British subject except on the condition that he can 
support the legality of his action before a Court of justice. And it is the tradition of 
British justice that Judges should not shrink from deciding such issues in the face of 
the executive.” 

Their Lordships also explained what was meant by an act of State (p. 252): 


“...As applied to an act of the sovereign power directed against another sovereign 
` power or the subjects of another sovereign power not owing temporary allegiance, in 
pursuance of sovereign rights of waging war or maintaining peace on the high seas or 
abroad, it may give rise to no legal remedy. But as applied to acts of the executive 
directed to subjects within territorial jurisdiction it has no special meaning and can give 
no immunity from the jurisdiction of the Court to inquire into the legality of the act.” 

If, however, my view is not correct and the question of the act of State does 
arise in the present cases, I would proceed to consider it in the light of the 
arguments made before us but subject to the limitation, I have mentioned above, 
and indicate my views upon it. The arguments of the learned counsel] on either 
side covered a large field on this subject of act of State and referred to the 
several aspects thereof. The learned counsel Mr. Munshi, at the outset, raised 
the contention that the municipal Courts of the land are not competent to en- 
tertain suits in respect of reliefs claimed by the present plaintiffs. He developed 
his argument by stating what I may eall several explanatory points and by 
elassifying them into different sub-heads. The points [thus formulated by him 
may be summarised as follows: l 

A(1) Acquisition of Baroda State was one continuous process and it began 
on March 21, 1949, and was completed on August 1, 1949. 

A(2) The order dated April 22, 1949, and the recovery of the amounts in 
pursuance thereof were, therefore, acts of State and their validity or otherwise 
could not be canvassed in municipal Courts (In this view, the order dated April 
30, 1949, and the recoveries from Mr. Sudhalkar were also acts of State). 

A(3) The Dominion Government of India recognised only the”order (ex. 
106) of the Executive Council dated April 22, 1949. Plaintiff’s right and lia- 
bilities ean arise only under that order. Plaintiff, however, has not claimed any 
reliefs under that order. 

A(4) Plaintiff has not alleged, nor proved that the Dominion Government re- 
cognised the Hazur order dated February 8, 1948, or plaintiff’s rights thereunder. 

B. Agreement of Merger does not confer upon the plaintiffs the rights claim- 
ed by them in the present suits. Even if it did so, the rights claimed being 
private rights cannot be enforced in the municipal Courts of the acquiring State 
in view of 

(1) Article 363 of the Constitution. 

(ii) Plaintiff being not a party to the agreement. 

If it were held that the present suits could be entertained by the municipal 
Courts, it was contended by Mr. Munshi, in the alternative, that 

C(1) the Hazur orders dated February 8, 1948, and July 22, 1948, were 
either executive orders or orders having the force of law. 

(2) If they were executive orders they were properly modified by the order 
of the Executive Council dated April 22, 1949. 

(3) If they were orders having the force of law, then the only right which 
survived to the plaintiff after May 1, 1949, was to receive pension as awarded 
to him under the Hazur orders. 
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(4) In either case, plaintiff had no right to claim compensation under the 
Hazur order dated February 8, 1948. 

Before considering these points, it is necessary to know what is an act of 
State. Hood Phillips in his Constitutional Law (Second ed.) says (at pp. 219- 
220) that there is no technical definition of ‘‘act of State’’ but the expression 
as ordinarily used in British Constitutional law may be defined for general pur- 
poses as an act done by the Crown as a matter of policy in relation to a foreign 
State or in relation to an individual who is not within the allegiance to the 
Crown. Acts of States in relation to foreign States include the making of 
treaties which are as it were contracts between States; the annexation and ces- 
sion of territory. The learned author says that such acts are outside the juris- 
diction of British Courts in the sense that they cannot be questioned; nor can 
a citizen claim to enforce directly any rights to which he may be entitled under 
them. According to him acts of State in relation to individuals are those acts 
which are done under the authority of the Crown in relation to individuals 
who are not within the allegiance of the Crown. Such acts are held to be acts 
of State so as to prevent the aggrieved person from obtaining redress for 
damage done to him. 

In Nabob of the Carnatic v. East India Company,'* it was held that Political 
Treaties between a foreign State and subjects of the Crown of Great Britain 
acting as an independent State under powers granted by Charter and Act of 
Parliament are not a subject of municipal jurisdiction ; therefore, a bill founded 
on such treaties by the Nabob of Arcot against the East India Company was dis- 
missed. The Court of Chancery before which the case came up for decision 
observed (p. 60): 

“...It is a case of mutual treaty between persons acting in that instance as states 

independent of each other; and the circumstance that the East India Company are mere 
subjects with relation to this country, has nothing to do with that. That treaty was 
entered into with them, not as subjects, but as a neighbouring independent state, and 
is the same as if it was a treaty between two sovereigns and consequently is not a sub- 
ject of private municipal jurisdiction.” 
In the Secretary of State for India in Council v. Kamachee Boye Sahaba,'® their 
Lordships of the Privy Council held that transactions of independent sovereign 
states between each other are governed by other laws than those which municipal 
Courts administer; such Courts have neither the means of deciding of what is 
right nor the power of enforcing any decision which they may make. In the 
course 7 the judgment, they expressed their view on the States of the Rajah 
(p. 532): 

“...the Rajah was an independent Sovereign of territories undoubtedly small, and 
bound by Treaties to a powerful neighbour (East India Company), which left him, prac- 
tically, little power of free action; but he did not hold his territory, such as it was, as 
a fief to the British Crown or of the East India Company;...” 

In Forester v. Secretary of State for India in Council, 18 the facts were as 
follows :-Originally the Doab and the territories to the west of the Jumna were 
under the sovereignty of Scindia. The territory of Doab was then actually in 
possession of a Begum whose status in respect thereof was that of a Jahagirdar 
holding a Jaidad tenure, i.e. upon a grant of a certain district on the condition 
of keeping up a body of troops to be employed when called upon in the service 
of the sovereign (Scindia) of whom the Jaghire was held. Practically the 
whole administration of the territory of Doab ineluded in her Jaghire, whether 
civil or criminal, was vested in the Begum who exercised a sort of delegated 
sovereignty therein. 

By the Treaty of Peace concluded with Scindia on December 30, 1803, the 
sovereignty over the Doab passed to the East India Company subject to the 
rights of the Begum with whom a separate Treaty or agreement was made in 
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August, 1805. The substance of that agreement was ; that the iano of the 
Doab included in her Jaghire would remain to her (as before) from the East 
India Company as long as she might live. 

The Begum died in 1836. ‘The plaintiffs who claimed under the Begum’s 
will filed a suit against the Secretary of State for India in Council to recover 
possession of the estate. 

The defence of the Government of India was that on the death of the Begum 
the resumption was an act of State having regard to the status of the Begum 
as an independent or quasi-independent sovereign ‘and, therefore, the propriety 
and validity of such act of State were not cognizable by any municipal Court. 

On construing the agreement with the Begum, their Lordships of the Privy 
Council held that her status continued to be that of a mere Jaidadar even under 
the Company and, therefore, the act of Government was not the seizure, by 
arbitrary power, of territories which upto that time belonged to another sove- 
reign State but it was only a resumption of lands previously held from the 
Government (Scindia) under a particular tenure upon the alleged determina- 
tion of that tenure. The possession was taken by the Government under a 
colour of legal title, that title being the undoubted right of the sovereign power 
to resume—which right the Government of India had got under the Treaty of 
December 30, 1803, by which the sovereignty had passed from the Scindia to 
the East India Company. 

Their Lordships distinguished in Secretary of State for India in Council v. 
Kamachee Boye Sahaba, by pointing out that the Rajah of Tanjore had ‘‘re- 
tained at least the shadow of original and independent sovereignty’’ while the 
Begum was not in any sense an independent sovereign at all. They also con- 
sidered another circumstance against the act of resumption being an act of 
State. Immediately after the resumption on the death of the Begum, an Act 
of the Legislature was passed in order to legalise the introduction of regulation 
law into these territories by order of the Governor General. 


“That this was done by legislation, and not by proclamation affords perhaps, another 
argument against treating annexation of these territories as an act of conquest or arbi- 
trary power, or as in the exercise of an original right of conquest which had remained 
in suspense”, 

Resumption was thus not an arbitrary act of sovereign power against an inde- 
pendent State. 

Their Lordships of the Supreme Court have in State of Saurashtra v. Memon 
Haji Ismanl,'7 referred to a passage in the Judgment reported in Salaman v. 
Secretary of State for India,'® where Fletcher Moulton L.J. described the act 
of State as ‘‘a catastrophic change constituting a new departure’’. In the same 
judgment (pp. 639-640) Fletcher Moulton L.J. observed: 


“...Acts of State are not all of one kind; their nature and consequences may differ 
in an infinite variety of ways, and these differences may profoundly affect the position 
of municipal Courts with regard to them. For instance, an act of State may fix the 
relations between two States, each of which continues to possess an independent exist- 
ence. The consequences of such an act of State are entirely beyond the cognizance of 
municipal Courts, because they do not administer treaty obligations between independent 
States. An example of such an act of State may be found in the case of Nabob of Carna- 
tic v. East India Company (referred to above). But the object and effect of an act of 
State are not necessarily of this kind. Its intention and effect may be to modify and 
create rights as between the Government and individuals, who are, or who are about 
to become, subjects of the Government, In such cases the rights accruing therefrom 
may have to be adjudicated upon by municipal Courts. Let me take a simple example. 
Let me suppose that a Government by an act of Siate annexes a neighbouring country, 
and formally takes over all the property and the liabilities of the former ruler, and that 
part of such property consists of debts due to him. The Government is not compelled 
to collect such debts vi et armis; it may avail itself of the assistance of its Courts of 
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law for the purpose, in the same way as though the debts had accrued due to it otherwise 
than by an act of State. But in deciding on such a claim the Courts must loyally 
accept the act of State as effective. Evidence that the debt was due to the former ruler 
would thereby become evidence of its being due to the existing Government; and I see 
no reason why in such a case a claim of a converse character might not equally be en- 
tertained by municipal Courts, and a subject recover from the existing Government by the 
process of law applicable to such a case, any debts due from the former ruler. The 
judgments in the case of Frith v. Reg." seem to me to give support to this view.” 

In Secretary of State for India v. Bai Rajbai, 19 their Lordships of the Privy 
Council held that the relation in which the inhabitants of a territory stood to 
their native sovereigns before the cession and the legal rights they enjoyed 
under them were, save in one respect, entirely irrelevant matters. They could 
not carry in under the new regime the legal rights if any which they might 
have enjoyed under the old. The only legal enforceable rights they could have 
as against their new sovereign were those and only those which that new sove- 
reign, by agreement, express or implied, or by legislation chose to confer upon 
them. Such implied agreement might be proved by circumstantial evidence, 
such as the mode of dealing with the inhabitants which the new sovereign 
adopted, his recognition of their old rights, and express or implied election to 
respect them and be bound by them. Their Lordships further observed that 
it is only for the purpose of determining whether and to what extent the new 
sovereign has recognised the ante-cession rights of the inhabitants and has elect- 
ed or agreed to be bound by them that the consideration of the existence, nature, 
or extent of these rights becomes a relevant subject for inquiry. 

Almost the entire case law on the subject was reviewed by their Lordships of 
the Supreme Court in their recent decision reported in The State of Saurashtra 
v. Memon Haji Ismail Haji Vali Mahomed. Their Lordships quoted from the 
judgment of Venkatarama Aiyer J. in the case reported in D. D. Cement Co. 
Ltd. v. I. T. Commr.,®° the following passage which summarises the law on the 
BEOIee (p. 823): 


..When the sovereign of a EEEE by that expression, the authority in 
which the sovereignty of the State is vested, enacts a law which creates, declares, or re- 
cognises rights in the subjects, any infraction of those rights would be actionable in the 
Courts of that State even when the infraction is by the State acting through its officers. 
It would be no defence to that action that the act complained of is an act of State, be- 
cause as between the sovereign and his subjects there is nothing as an act of State, and 
it is incumbent on his officers to show that their action which is under challenge is 
within the authority conferred on them by law. Altogether different considerations arise 
when the act of the sovereign has reference not to the rights of his subjects but to ac- 
quisition of territories belonging to another sovereign. That is a matter between inde- 
pendent sovereigns, and any dispute arisirig therefrom must be settled by recourse not 
to municipal law of either States but to diplomatic action, and that failing, to force. 
That is an act of State pure and simple, and that is its character until the process of 
acquisition is completed by conquest or cession. Now, the status of the residents of the 
territories which are thus acquired is that until it is completed as aforesaid they are the 
subjects of the ex-sovereign of those territories and thereafter they become the subjects 
of the new sovereign, It is also well established that in the new set up these residents 
do not carry with them the rights which: they possessed as subjects: of the ex-sovereign, 
and that as subjects of the new sovereign, they have only such rights as are granted or 
recognised by him...In law, therefore, the process of acquisition of new territories is 
one continuous act of State terminating on the assumption of sovereign power de jure 
over them by the new sovereign and it is only thereafter that rights accrue to the resi- 
dents of those territories as subjects of that sovereign. In other words, as regards the 
residents of territories which come under the dominion of a new sovereign, the right of 
citizenship commences when the act of State terminates and the two, therefore, cannot 
co-exist. 
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It follows from this that no act done or declaration made by the new sovereign 
prior to his assumption of sovereign powers over acquired territories can quoad the re- 
sidents of those territories be regarded as having the character of a law conferring on 
them rights such as could be agitated in his Courts.” 

Their Lordships then observed : 

“From these cases (which they considered) it is manifest that an act of State is an 
exercise of sovereign power against an alien and neither intended nor purporting to be 
legally founded.” 

In another place of their judgment they stated: 

“The essence of an act of State is the exercise of sovereign power and that is done 
arbitrarily, on principles either outside or paramount to the municipal law.” 

From the discussion of these authorities, the following propositions may be 
deduced :— 

(1) Acts of State are either in relation to foreign States or in relation to 
individuals. The former are transactions of independent States between each 
other, while the latter are acts done in the exercise of sovereign power against 
an alien neither intended nor purporting to be legally founded. 

(2) There would not be any act of State if it were done under colour of 
legal title. 

(8) Any inhabitant of the territory can make good in the municipal Courts 
established by a new sovereign only such rights as that sovereign has through 
his officers recognised. Such rights as he had under the rule of predecessors 
avail him nothing. 

(4) The new sovereign can choose to waive his rights and recognise titles 
and rights of any inhabitant as they existed at the date of cession. Such re- 
cognition can be given either by legislation or under an agreement and it can 
even be inferred from the mode of dealing with the property after the cession. 

(5) According to the view of Fletcher Moulton, L.J., in Salaman’s ease al- 
though an act of State cannot be challenged, controlled, or interfered with by 
municipal Courts, its intention and effect may sometimes be to modify and 
ereate rights as between the Government and individuals who are, or who are 
about to become, subjects of the Government and in such cases the rights aris- 
ing, therefrom, may be capable of being adjudicated upon by the municipal 
Courts. Thus debts due to and from the former ruler may be enforced by and 
against the existing Government in its municipal Courts. / 

To proceed with the arguments of Mr. Munshi, I shall, however, assume that 
the Merger Agreement amounted to an act of State in that it was a transaction 
between two independent sovereign States, brought about for the acquisition of 
the territory of Baroda State by the Dominion Government of India. Mr. Munshi 
says that the process of acquisition of the territory of Baroda started on March 
21, 1949, when the Merger Agreement was executed and was completed only 
on August 1, 1949, when the States’ Merger (Governors? Provinces) Order, 
1949, came into force: He has called our attention to certain passages in 
Oppenheim’s International Law (Vol. I, Eighth edn.), on page 548 (Paras. 215, 
216). The learned author says that the object of cession is sovereignty over such 
territory as has hitherto already belonged to another State and that the only 
form in which a cession can be effected is an agreement embodied in a treaty 
between the ceding and the acquiring State. In para. 217 it is stated that the 
treaty must be followed by tradition of the territory to the new owner State, 
unless such territory is already occupied by the new owner as in the case where 
the cession is the outcome of war and the ceded territory has been during such 
war in the military occupation of the State to which it is now ceded. -Relying 
on these passages, the learned’ counsel contends there was such tradition (oceu- 
pation) of the territory of the State of Baroda by the acquiring State ( the 
Government of India) only when the States’ Merger (Governor’s Provinces) 
Order, 1949, came into force. i 

It does not seem to me that tradition is essential for the cession being com- 
pleted. The same author has further stated that the validity of the cession 
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does not depend upon tradition and that the point whether the treaty of cession 
must be followed by actual tradition is controversial, many writers opposing 
the opinion presented by him in his treatise. In the decision of the Supreme 
Court mentioned above, it was stated that the process of aequisition of the new 
territory would be complete on the assumption of sovereign powers de jure over 
such territory by the new sovereign. Tradition of the territory by the acquir- 
ing State was not considered necessary for completing the act of cession. In 
the case of United States v. Ushi, Shiroma,®’ the question arose whether the 
United States acquired the traditional ‘de jure sovereignty’ over Okinawa 
under the Treaty of Peace of 1951, and it was held that Japan and not the 
United States had ‘de jure sovereignty’ over Okinawa. In the course of the 
judgment it was observed : . 

“Our concern is solely with ‘de jure sovereignty’ because only this time-tested yard- 
stick of international law should be applied in determining the status of a geographical 
area and its inhabitants.” 

When was such acquisition, in the present case, complete? Mr. Kotwal says 
that it was complete on March 21, 1949, on which date, according to him, His 
Highness the Maharaja of Baroda ceded to the Dominion Government full and 
exclusive authority, jurisdiction and powers for and in relation to the govern- 
ance of the State. He emphasises the words ‘‘hereby cedes’’ in Article 1 of 
the Merger Agreement and says that the Maharaja ceded all his powers on the 
date of the agreement only, though the transfer of the administration of ‘the 
State was deferred to a future date, namely, May 1, 1949. He has also referred 
us to Article IV of the agreement. He has further argued that the orders dated 
April 22, 1949, and April 80, 1949 of the Executive Council: must, in view of 
the completion of the cession on March 21, 1949, be construed to be orders 
passed by the Council as the delegate of the Dominion Government of India, 
and, therefore, they could not amount to acts of State when plaintiffs against 
whom théy were passed had become the subjects of the Dominion Government 
of India itself. Mr. Munshi also has advanced a similar argument, though ob- 
viously for different reasons. He says that the orders were passed in the course 
of the process of acquisition and under the authority of the acquiring State. 
These arguments cannot be considered in the absence of appropriate pleadings 
and evidence and when they are entirely contrary to the averments in the 
pleadings of the parties. Both sides have stated in their pleadings that the 
orders were the orders of the Executive Council of the Government of Baroda. 

Further, on a proper construction of Article I and other Articles of the 
Agreement it seems to me that the ceding of powers by the Maharaja of Baroda 
and the assumption thereof by the acquiring State took place on one and the 
same day, ie. on May 1, 1949. What is more important is—when did the 
acquiring State start the process of assuming sovereign powers over the new 
territory? Paragraph 2 of Article I of the Agreement says: 


“As from the said day (1-5-1949) the Dominion Government will be competent to 
exercise the said powers, authority and jurisdiction in such manner and through such 
agency as it may think fit.” 

The Articles of Agreement are also repugnant to any arbitrary powers having 
been exercised by the Dominion Government during the intervening period from 
March 21, 1949, to May 1, 1949. The Dominion Government had solemnly stated, 
in the Agreement that their right to exercise the sovereign powers would accrue 
to them only from May 1, 1949. Could the Dominion Government, in the face 
of this agreement, have conceivably exercised any arbitrary powers in the exer- 
cise of which powers alone the orders of April 22, 1949, and April 30, 1949, could 
have been issued as acts of State? This would be doing violence to the spirit 
of the agreement and would completely ignore the historical background in 
which it was brought about. Therefore, it is not possible to hold that the 
process of acquiring such powers commenced before May 1, 1949. Besides, if 
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the Merger Agreement had been entered into between the sovereigns of the two 
States with a view to acquire new territory (State of Baroda), I do not see how 
the orders of April 22, 1949, and April 30, 1949, passed against the individual 
inhabitants of the former regime—even assuming that such orders had been 
passed under the delegated authority of the Dominion Government—could have 
anything to do with the process of acquisition of new territory which in this case 
had taken the form of Merger Agreement—a bilateral transaction only between 
the ceding and the acquiring State with which the subjects of the former State 
were in no way concerned. It is true that in the Supreme Court decision cited 
above, the resumption by the Administrator of lands granted to a person (in- 
dividual) in the Junagad State by the former Nawab was held to be an act of 
State. The facts of that case were entirely different. The Administrator of 
Junagad State had been appointed by the Dominion Government and the pro- 
cess of acquisition of the territory had not started with the Merger Agreement 
in the manner as in the present case. I am, therefore, of the view that the 
Merger Agreement, if an act of State, came into effect and the Dominion 
Government assumed the sovereign powers only on May 1, 1949, and not-before. 
The process of acquisition, such as it was, could, on the facts and under the 
circumstances of this case, be regarded only as one single act of State starting 
and terminating on the same day, i.e. on May 1, 1949. 

After the Dominion Government thus acquired the State of Baroda by the 
Merger Agreement, the Government of India lost no time in introducing its 
own. laws in the new territory as they did in the case of the Begum’s estate, the 
decision of the Privy Council in regard to which has been cited above. At this 
time there was on: the statute book of the Central Government of India an Act 
called the Extra-Provincial Jurisdiction Act, 1947 (Act No. XLVII of 1947). 
The preamble of the Act is important and may be set out here :— 

“Whereas by treaty, agreement, grant, usage, sufferance and other lawful means, 
the Central Government has, and may hereafter acquire, jurisdiction in and in relation 
to areas outside the Provinces of India;” yi 
The preamble mentions the acquisition of “‘extra-provincial jurisdiction’’ both 
before and after the Act, and what is emphasised is that such acquisition 
whether before or after the Act must have been by lawful means. In other 
words, it may be said that the Central Government was deemed to be empower- 
ed to acquire ‘‘extra-provincial jurisdiction” by lawful means. If, therefore, 
the Central Government in the exercise of such lawful means as are envisaged 
in the preamble of a municipal Act were to enter into an agreement with His 
Highness the Maharaja of Baroda, could it not be said that they purported to 
do so under colour of legal title, almost in the same way as the Government of 
India did when resuming the Begum’s estate in Forester’s ease (P.C.)? TE 
that were so, the act of the Central Government-—the Merger Agreement—would 
be anything but an act of State, not referrable to the exercise of arbitrary 
‘powers which are either outside or paramount to the municipal law. 

From May 1, 1949, the Extra-Provincial Jurisdiction Act, 1947, conferred upon. 
the Central Government the authority for exercising powers of administration 
and legislation in the State of Baroda. Under s. 3(2) of the Act the Central 
Government could delegate its extra-provincial jurisdiction to any officer or 
authority in such manner and to such extent as it thought fit. By Notification - 

*No. 101P which was issued on the same day (May 1, 1949), the Central Govern- 
‘ment delegated its extra-provincial jurisdiction to the Government of Bombay. 
The Notification stated :— 

“Wurrzas the Central Government has full and exclusive extra-provincial jurisdic- 
tion for and in relation to the governance of the State of Baroda. 

Now, THEREFORE, in exercise of the powers conferred by sub-s. (2) of s. 3 of Extra» 
Provincial Jurisdiction Act (XLVII of 1947) and of all other powers enabling it in this 
behalf, the Central Government is pleased to delegate to the Provincial Government of 
Bombay the extra-provincial jurisdiction aforesaid conferred by section 4 of the said Act 
to make orders for the exercise of that jurisdiction. 
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Provided that:— 

(1) the exercise of the jurisdiction hereby delegated shall be subject to the control 
of the Central Government; and 

(2) the delegation shall not preclude the Central Government from exercising the 
jurisdiction hereby delegated.” 

In the exercise of the powers thus delegated the first thing that the Govern- 
ment of Bombay did was to order that the provisions of the Government 
of Baroda Act (Act No. IV of 1940) except ss. 1, 2, and 36 to 45 (both 
inclusive) be repealed with effect from May 1, 1949; (see Bombay Rules and 
Orders under Central Acts Vol. II, p. 1869). On the same day the Govern- 
ment of Bombay also made another order called: the’ Administration of the 
Baroda State Order (supra p. 1870) which came into force at once. Paragraph 
4 of the Order stated :— 


“(i) Subject to the provisions of this Order, such provisions, or such parts of pro- 
vision— 

(a) of any law, or 

(b) of any notification, order, scheme, rule, form or bye-law issued, made or pre- 

seribed under any law, 
as were in force immediately before the appointed day (1-5-1949) in the Baroda State 
shall continue in force until altered, repealed or amended by an order under the Extra- 
Provincial Jurisdiction Act, 1947 (XLVII of 1947).” 
Thus, to the extent mentioned in this paragraph, the old laws,. orders ete. of 
Baroda State were recognised and carried forward by the Government of India. 
I have already held the Hazur order of February 8, 1948, to be in the nature 
of a private Act. Even assuming it to be an executive order, I have further 
held that it was unaffected and could not have been annulled by the order of the 
Executive Council dated April 22, 1949. Therefore, the Hazur order, whether 
as a legislative enactment or an executive order, was in force before May ], 
1949, and was, consequently, recognised and continued to be in force by the 
‘Government of India under the Administration of the Baroda State Order. This 
was a recognition by legislation of the new Government of the ante-cession laws 
and orders. 

Mr. Munshi attempted to show that the Hazur order of February 8, 1948, 
particularly in so far as it related to the awarding of compensation, was not in 
force immediately before May 1, 1949. He referred to the Proclamation (Adna 
Patrak) of August 29, 1948, by which part of s. 3 and the whole of s. 4 of the 
Government of Baroda Act had been deleted. He contended that such deletion 
amounted to the repealing of s, 4 and a part of s. 3 of the Act, and that the 
effect of such repeal was that the sections thus affected never existed on the 
statute book; and the further argument was that the Hazur order of February 
8, 1948, which had been passed by the Ruler in the exercise of his prerogative 
powers mentioned in s. 4 of the Act must also be regarded as having never 
existed. It is not possible to accept this contention. If a particular Act or 
order had been passed by the Ruler in the exercise of his prerogative powers, 
and if such prerogative powers are subsequently taken away by legislation, I 
do not see how such subsequent repeal of prerogative powers could affect the 
existence and the enforceability of that Act or order which had been validly 
passed when the Ruler was in full enjoyment of his prerogative powers. 

Another argument was suggested by Mr. Munshi in this connection. He 
stated that compensation money had been paid under the Hazur order on or 
before June 1, 1948, and, therefore, after such payment the Hazur order ex- 
hausted itself and ceased to be in force to that extent. If so, it was not in 
force immediately before the appointed day mentioned in the Administration 
of the Baroda State Order; and, therefore, was not recognised by the present 
Government. I confess, I have not been able fully to appreciate this argument 
also. I do not see how the payment of compensation under the Hazur order 
would cause the Hazur order to cease to exist and to be in force any more than 
payment under a Civil Court decree would put an end to the rights of a decree- 
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holder to such payment. If plaintiff is called upon by the present Government 
to refund the compensation money, he ean still point out to and rely upon the 
Hazur order as the root of his title for justifying the retention of the compen- 
sation money. It is in this sense that the Hazur order must be regarded as 
still having been in force and recognised by the present Government. 

Under the same delegated powers derived from the Government of India under 
the Extra-Provincial Jurisdiction Act, 1947, the Government of Bombay made 
another order on July 30, 1949, called the Baroda State (Application of Laws) 
Order, 1949. By this Order the laws in force in the Province of Bombay were 
extended to and brought into force in the Baroda State. Paragraph 5 of the 
Order stated :— l l 

“The following enactments (including the rules) are hereby repealed:— 

(a) All the enactments specified in Schedule ITI in force in the Baroda State imme- 
diately before the coming into force of the Order, 

(b) Sections 1, 2 and 36 to 45 (both inclusive) of the Government of Baroda Act (IV 
of 1940), and 

(c) All other enactments in force in the Baroda State and corresponding to the en- 
actments in force in the Province of Bombay, and extended to the Baroda State under 
paragraph 3... 

(iti) The repeal by this Order of any such enactment...order shall not— 

(a) affect the validity... effect or consequence of anything done...or any right, title 
already acquired...” j 

If the Hazur order dated February 8, 1948, was in the nature of a private 
enactment and if there was no enactment corresponding to such Hazur order 
in force in the. Province of Bombay, it was not repealed by para. 5 of the 
Order; but continued to be in force as before; if, however, it were contended 
that the Hazur order was repealed, the validity, effect or consequence of any 
thing already done or any right, title already acquired under the said Hazur 
order remained unaffected in view of sub-para. (ii). 

From these two Orders of the Government of Bombay, it will be seen that 
immediately after the Merger Agreement, the Government of India assumed 
the responsibility of administering the territory of the State of Baroda, through 
its delegate, the Government of Bombay. These orders could not be said to 
have been passed during the process of acquisition so that as contended by 
Mr. Munshi they could themselves be termed as acts of State. The acquisition 
was complete on the Merger Agreement coming into force. Then started the 
process of integration of the acquired territory, first, with the Dominion of 
India, and then with the Province of Bombay. First,- the Government of India 
earried on the administration of the territory of Baroda State, through its 
delegate, the Government of Bombay. The second stage in the process of inte- 
gration was reached when the Government of India (again through its delegate) 
extended the laws of the Province of Bombay to the new territory . At this 
time, the Government of India had no power under the Government of India 
Act, 1935, to increase the area of any existing Province by absorbing the newly 
acquired territory which was originally outside ‘‘British India” as defined under 
that Act. With a view to bring about an organic integration of the newly ac- 
' quired territory with the neighbouring Province the Government of India Act, 
1935, was suitably amended by introducing two new sections—290A and 290B. 
Under s. 290A, the Governor General was given power to make an order direct- 
ing that an Indian State over which the Dominion Government had already 
acquired “‘extra-Provincial jurisdiction’’ (under Act No. XLVII of 1947), shall 
be administered in all respects as if that State formed part of the Governor’s 
Province specified in the Order. It was in the exercise of such power that the 
Governor-General made the order known as the States’ Merger (Governors’ Pro- 
vinces) Order, 1949, which came into force on August 1, 1949. In view of 
para. 3 of the said Order as from August 1, 1949, the State of Baroda came to be 
administered in all respects as if it formed part of the Province of Bombay. 
From the provisions of this Order it will be seen that it had nothing to do with 
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the process or the final phase of acquisition. The White Paper on Indian States 
(1950) which is judicially recognised as a Constitutional document describes 
the integration of States as follows (Part V, pp. 33, 30) : 

“The accession of the Indian States to the Dominion of India was the first phase of 
the process of fitting them into the constitutional structure of India. The second phase 
which rapidly followed, involved a process of two-fold integration, the consolidation of 
States into sizeable administrative units, and their democratization... , 

The integration of States did not follow a uniform pattern in all cases. Merger of 
States in the Provinces geographically contiguous to them was one form of integration; 
(the absorption of the State of Baroda by the neighbouring Province of Bombay was 
in this form of.integration as shown above); the second was the conversion of States 
into Centrally administered areas; and ‘the third the integration of their territories to 
create new viable units known as Union of States. Each-of these forms has been adopted 
according to size, geography and other factors relating to each State or group of States.” 

The learned counsel Mr. Gupte then raised what seems to me a fundamental 
objection to the Merger Agreement being treated as an act of State. He also 
contended—this was in reply to Mr. Munshi’s argument—that the order dated 
April 22, 1949, of the Executive Council could under no circumstances be re- 
garded as an act of State because it was not an act done by the new sovereign 
nor against an alien. He argued that the Merger Agreement had not been 
arrived at between two independent sovereign States so as to amount to an act 
of State, His Highness the Maharaja of Baroda who was a party to the Agree- 
ment having already ceased to be an alien in the Dominion of India. 


In order to test the sufficiency and the validity of the defence of act of State 
based as it is upon the Merger Agreement, it is necessary to come to a clear 
conclusion touching the status of His Highness the Maharaja of Baroda both 
before and after the establishment of the Dominion of India under Indian In- 
dependence Act, 1947. 


Before India attained independence in 1947, the State of Baroda was an 
Indian State within the meaning of the definition of ‘‘Indian State’’ in sub- 
s. (1) of s. 811 of the Government of India Act, 1985. Under that definition, 
Indian State was defined as including any territory, whether described as a 
State, an Estate, a Jagir or otherwise, belonging to or under the suzerainty of 
a Ruler who was under the suzerainty of His Majesty and not being a part of 
British India. ‘It was only ‘‘ British India’’ which meant all territories for 
the time being comprised within the Governors’ Provinces and the Chief Com- 
missioners’ Provinces that were governed by the British Crown according to 
the statutes of British Parliament and the enactments of the Indian Legisla- 
ture, while the Ruler of an Indian State enjoyed or exercised all the functions 
and attributes of internal sovereignty duly recognised by the Paramount Power. 


Oppenheim in his International Law (Eighth Edn., Vol. I) describes the three 
aspects of sovereignty as follows (para. 123, p. 286): 

“Sovereignty as supreme authority, which is independent of any other earthly autho- 
rity, may be said to have different aspects. Inasmuch as it excludes dependence upon 
any other authority, and in particular from the authority of another State, sovereignty 
is independence. It is external independence, with regard to the liberty of action out- 
side its borders in the intercourse with other States which a State enjoys. It is internal 
independence with regard to the liberty of action of a State inside its borders. As com- 
prising the power of a State to exercise supreme authority over all persons and things 
within its territory, sovereignty is territorial supremacy... As comprising the power of 
a State to exercise supreme authority over its citizens at home and abroad, sovereignty 
is personal supremacy. 

For these reasons, a State as an -International Person possesses independence and 
territorial and personal supremacy.” 

The same author describes the position of an Indian State of the British 
regime as that of a Vassal State. 
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“The vassal State has no relations with other States since suzerian absorbs these 
relations entirely; yet the vassal remains nevertheless a half~-sovereign State on account 
of its internal independence. This was the position of Indian vassal States of Great 
Britain, which had no international relations whatever either between themselves or 
with foreign States.” (p. 190). 

Sir Courtenay Ilbert in his ‘‘Government of India” (III Edn.) after consi- 
„dering the limitations on the powers of the Native Indian States observes 
(p. 169): 

“The result of all these limitations on the powers of the Native Indian States is that, 
for purposes of international law, they occupy a very special and exceptional position. 
‘The principles of international law’ declared a resolution of the Government of India in 
1891, ‘have no bearing upon the relations between the Government of India as represent- 
ing the Queen Empress on the one hand, and the Native States under the sovereignty of 
Her Majesty on the other. The paramount supremacy of the former presupposes and 
implies the subordination of the latter’ ”. 

The same author has tried to explain what is meant by ‘suzerainty’: 

“It is a term which is perhaps incapable of precise definition but which is. usefully 
employed to indicate the political authority exercised by one State over another and ap- 
proximating more or less to complete sovereignty” (p. 292). 

On India attaining independence and becoming an independent Domi- 
nion on August 15, 1947, by reason of the Indian Independence Act, 1947, the 
suzerainty of the British Crown over the Indian States lapsed because of s. 7 
of the Act. Indian States were released from all their obligations to the British 
Crown and they enjoyed the status of truly independent sovereign States pos- 
sessing even what Oppenheim calls ‘external independence’. But this position 
did not last long and was of no practical value whatever except for knowing 
what was their real status at the time when they acceded to the new Dominion 
of India by executing instruments of accession. The Rulers of Indian States 
soon realised the necessity and importance of linking up with the Dominion 
of India on a basis which left unaffected their internal autonomy and which at 
the same time relieved them of their worries and cares over External affairs, 
Defence and Communications. Accordingly they acceded to the new Dominion 
of India by executing instruments of accession. The Dominion of India was 
empowered to accept these accessions by a suitable amendment in the Govern- 
ment of India Act, 1935. Section 6 of the Government of India Act empowered 
the Governor-General of the Dominion of India to signify his acceptance of 
such instruments of accession. 

The Ruler of Baroda soon fell in line with this policy of accession. He exc- 
cuted the Instrument of Accession which was in the form set out in Appendix 
VII of the White Paper on Indian States (p. 165). The material portion of 
the same may be mentioned here :— 

“WHEREAS, the Indian Independence Act, 1947, provides that as from the fifteenth 
day of August, 1947, there shall be set up an independent Dominion known as INDIA, 
and that the Government of India Act, 1935, shall with such...adaptations...as the Go- 
vernor-General may by order specify be applicable to the Dominion of India; 

AND WHEREAS the Government of India Act, 1935, as so adapted by the Governor- 
General provides that an Indian State may accede to the Dominion of India by an In- 
strument of Accession executed by the Ruler thereof: 

Now therefore I...Ruler of (Baroda)...in the exercise of my sovereignty in and 
over my said State Do hereby execute this my Instrument of Accession, and 

(1) I hereby declare that I accede to the Dominion of India with the intent that the 
Governor-General of India, the Dominion Legislature, the Federal Court and any other 
Dominion authority established for the purposes of the Dominion shall, by virtue of this- 
my Instrument of Accession but subject always to the terms thereof, and for the purposes 
only of the Dominion, exercise in relation to the State of (Baroda) such functions as may 
be vested in them by or under the Government of India Act, 1935, as in force in the 
Dominion of India on the 15th day of August 1947... 
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(3) I accept the matters specified in the Schedule hereto as the matters with respect 
to which the Dominion Legislature may make laws... 

(8) Nothing in this Instrument affects the continuance of my sovereignty in and 
over this State, or save as provided by or under this Instrument, the exercise of any 
powers, authority and rights now enjoyed by me as Ruler of this State or the validity 
of any law at present in force in this State. 

SCHEDULE 

The matters with respect to which the Dominion Legislature may make laws for 

this State. 
A. Defence. 
B. External affairs. 

1. External affairs; the implementing of treaties and agreements with other coun- 
tries;... 

2. Admission into, and emigration and expulsion from, India, including in relation 
thereto the regulation of the movements in India of persons who are not British subjects 
domiciled in India or subjects of any acceding State;... 

3. Naturalisation. 

C. Communications.” 

When the Governor-General accepted this Instrument of Accession, the State 
of Baroda was, in view of s. 6 of the Government of India Act, 1935, deemed 
to have acceded to the Dominion of India. What was the effect of such acces- 
sion on the acceding State? 

Under the Indian Independence Act, 1947, two independent Dominions were 
set up in India to be known respectively as India and Pakistan. The territories 
of the new Dominion of India were defined under s. 2 of the Indian Independ- 
ence Act, 1947. It provided: 

“(1) Subject to the provisions of sub-sections (3) and (4) of this section, the terri- 
tories of India shall be the territories under the sovereignty of His Majesty which, imme- 
diately before the appointed day, (15-8-1947) were included in British India except the 
territories which, under sub-section (2) of this section, are to be the territories of 
Pakistan... 

(3) Nothing in this section shall prevent any area being at any time included in or 
excluded from either of the new Dominions so, however, that— 

(a) no area not forming part of the territories specified in sub-section (1) or, as 
the case may be, sub-section (2) of this section shall be included in either Dominion 
without the consent of that Dominion;... 

(4) Without prejudice to the generality of the provisions of sub-section (3) of this 
section, nothing in this section shall be construed as preventing the accession of Indian 
States to either of the new Dominions.” 

Thus, under s. 2 of the Indian Independence Act, 1947, the Dominion of 
India could include in its territory any area which was outside and did not 
form part of the territory which had been defined as ‘‘British India’’ under 
the Government of India Act, 1935. It could also in particular include in its 
territory any Indian State if such Indian State acceded to it. It should be 
noted that s. 3 of the Indian Independence Act only defines the territory of 
the new Dominion. It comprises what was originally a part of British India 
and any area which could be included in that part, under sub-s. (3) and terri- 
tory of any Indian State which could also be thus included under sub-s. (4). 
The definition of ‘‘Indian State’’ as it stood at this time in the Government of 
India Act meant any territory not being part of British India which His 
Majesty recognised as being such a State, whether described as a State, an 
Estate, a Jagir or otherwise. Section 5 of the Government of India Act, 1935, 
stated that the Dominion of India established by the Independence Act, 1947, 
shall be a Union comprising :— 

(a) the Provinces called Governors’ Provinces, 

(b) the Provinees called Chief-Commissioners’ Provinces, 

(c) the Indian States acceding to the Dominion in the manner provided 
in the Act, 

L.R.—3! 
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(d) any other areas that may with the consent of the Dominion be included 
in the Dominion. 

Even from the provisions of this section, it is clear that the Union is to com- 
prise the same territories which shall be the territories of Indian Dominion 
under s. 2 of the Indian Independence Act, 1947. Clauses (a) and (b) of 
s. 5(/) of the Government of India Act, 1935, refer to the territories mentioned 
in s. 2(1) and els. (c) and (d) thereof refer to the territories respectively men- 
tioned in sub-ss. (4) and (3) of s. 2 of the Indian Independence Act, 1947. It 
may be, as contended by Mr. Munshi, the word ‘‘Union’’ used in s. 5 connotes 
the political union of the several units of territories mentioned in the section. 
But even a political union must necessarily consist of only territorial units, as 
such political union is constituted for the governance of its entire territory 
and its subjects. There can indeed be no State without a territory. The Union 
that was envisaged in s. 5 of the Government of India, 19385, was to be the 
union of Provinces and States which, broadly speaking, in all matters of purely 
local and provincial interest were to become self governing units but which 
were to be held together by the Central Government which was to deal solely 
with matters of common concern to all such units. It was to be the fusion of 
several States into a single State In regard to matters affecting common interests 
while each component State was to enjoy autonomy in regard to other matters. 

The State of Baroda, by acceding to the Dominion of India in the manner 
provided in the Government of India Act, 1935, became a part of the territories 
of India as defined in s. 2 of the Indian Independence Act, 1947, and for the 
purposes of s. 5 of the Government of India Act, 1935, one of the units of 
which the Union was to consist. 

In State v. Fawzullabhai Abdulhussain,®* a Division Bench of this Court con- 
sidered the effect of s. 5(7) of the Government of India Act, 1935, by reference 
to the Instrument of Accession executed by the Ruler of Baroda. After re- 
ferring to s. 5(/) Mr. Justice Rajadhyaksha, who delivered the judgment of the 
Bench observed (p. 190) : 

“,.. from the moment of accession, the Indian State according to the Dominion of India 
becomes a part of that Dominion. It must, therefore, follow that the Ordinance extends 
ta the State of Baroda which, on August 15, 1947, became a part of the Union of India 
with respect to matters covered by the Instrument of Accession. Therefore, from the 
day on which the Ordinance No. 34 of 1948 became law of the land, it also became the 
law of the territory which formerly formed part of the State of Baroda...” 

The Instrument of Accession executed by the Ruler of Baroda was also con- 
sidered in the case of In re Raab.23 Mr. Justice Bavdekar, who delivered the 
judgment of the Bench, observed (p. 865): 

“,..Baroda is now an Acceding State. It is a part of the Indian Dominion. Every 
person who is a subject of the Baroda State is, therefore, now a subject of the Indian 
Dominion, and this Court could not possibly say that the subject of the Indian Dominion 
is a foreign person for the purpose of the principle which is relied upon on behalf of 
the Crown.” 

Therefore, it seems to me that the orders of the Executive Council dated 
April 22, 1949, and April 30, 1949, even if assumed to be the orders of the 
acquiring State—the present Government (as contended by Mr. Munshi), could 
not amount to acts of State against the plaintiffs who were no longer aliens but 
had become the citizens of the present Government. If so, the defence of act. 
of State is not available to Government. 

It may be made clear that the plaintiffs have not, in the present appetls, sought 
to support their claims by reference to the terms embodied in the Merger 
Agreement. : 

It may be noted that at the time of the Merger Agreement His Highness the 
Maharaja of Baroda had by reason of the accession of his State to the Indian 
Dominion ceased to be an alien but was a subject of the Indian Dominion itself. 


22 (1952) 55 Bom. L.R. 185. 23 (1948) 51 Bom. L.R. 852. 
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In this position of affairs, it. is difficult to hold that the Merger Agreement was 
in the nature of a Treaty’ or an Agreement between two, ‘high contracting 
parties’, two ‘independent sovereigns of different States. © ~ i 

Tt is true under the Instrument of Accession, the internal sovereignty of the 
Ruler of Baroda over his State was not at all ‘affected. In Virendra Singh v. 
State of Uttar Pradesh,2+ their Lordships of the Supreme Court considered the 
effect of the accession and observed (p.449): ~- 

“Broadly speaking, the effect of the accession was to retain to the Rulers their full 
‘autonomy and sovereignty except on three subjects: Defence, External Affairs and Com- 
munications. These were transferred to the’ Central Government of the new Dominion.” 
I must respectfully say that these observations are binding on this Court. 

In Duff Development Co. v. Kelantan Government25 it was held that a 
Government recognised as sovereign. by His Majesty’s Government was not 
the less exempt from the jurisdiction of British Court because it had agreed 
to restrictions on the exercise of its sovereign rights. In that case, the 
British Government had recognised the Sultan of Kelantan as a sovereign and 
independent ruler and this fact was regarded as conclusive on the point. But 
there are observations in the speeches of the noble Lords to which reference may 
be made. Viscount Cave referred to the definition of a Sovereign State by 
Vattel. 

“Vattel defines a sovereign State as a nation which governs. itself by its own authority 
and laws without dependence on any ‘foreign power; but he also lays it down that a 
State may without ceasing to be a sovereign be bound to another more powerful State 
by an unequal alliance...No doubt the engagements entered by a State may be of such 
a character as to limit and qualify, or even to destroy. the attributes of sovereignty and 
independence; and the precise point at which sovereignty disappears. and dependence 
begins may sometimes be difficult to determine.” 
Viscount Finlay observed: 

“It is obvious that for sovereignty there must be a certain amount of independence, 
but it is not in the least necessary - ‘that for sovereignty there should be complete inde- 
pendence. It is quite consistent with, sovereignty that the sovereign may in certain 
respects be dependent upon another Power; the control for instance of foreign affairs 
may be completely in the hands of a protecting Power.” 

Thus, in view of the high authorities refered to above, it is clear that sove 
reignty may continue in a: Ruler despite restrictions that may be imposed upon 
it. In the present case, as observed by their Lordships of the Supreme Court 
in the case referred to above, the sovereignty: of the acceding State was ex- 
pressly recognised and safeguarded. But in the present case we are not 
concerned so much with whether any sovereignty is left -in the Ruler after the 
accession as: whether the Ruler in the exercise of such sovereign powers which 
still belonged, to him could enter into a transaction as between.two independent 
sovereigns. The precise question which calls for determination in the present 
ease is, could the Ruler of Baroda m the exercise of his residuary sovereign 
powers have entered into the Merger Agreement-and could such Merger Agrec- 
ment be placed on the level of an act of State between: two independent sovereign 
states, when the Ruler had been divested of the very power—external independ- 
ence—in the exercise-of which power alone he could have entered into such agree- 
ment as a high contracting party: Oppenheim in para. 124 -(p. 286), says that it 
is in consequence of its external independence a State can, unless restricted by 
treaty, manage its international affairs according to diseretion ; in particular it 
can enter into alliances. and, conclude other treaties, send and receive diplomatic 
envoys, acquire and cede territory, make war and peace. It is this important 
attribute of sovereignty that had. been, lost to-the- Ruler, of Baroda under the 
Instrument of Accession; ‘nay;more it had been expressly ‘surrendered in favour’ 
of the Dominion Government. .The- Ruler: could. not have thereafter ' entered 
into any treaties or agreements, with any: foreign, independent State. The 


24° T1954] A.LRS.C. 447. 95 [19947 A.C. 797. 
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Merger Agreement, therefore, could not be considered as a transaction, a treaty 
of cession between two independent sovereigns. For a treaty of cession which 
might amount to an act of State both the high contracting parties should have 
at least the necessary sovereign power, namely, ‘external independence’. Fur- 
ther, as I have already stated, what is more important for determining whether 
a particular act amounts to an act of State is to see how the acquiring State 
(and not so much the ceding State) has acted in such transactions. On its 
part, it could not be said that it was acting arbitrarily, on principles either out- 
side or paramount to the municipal Jaw. It could be stated that the Govern- 
ment of India purported to act in the exercise of the power legally surrendered 
to it under the Instrument of Accession. 

If it is assumed that the territory of the State of Baroda was transferred 
for the first time under the Merger Agreement, such transfer could be consider- 
ed to have been made under sub-s. (3) of s. 2 of the Indian Independence Act. 

Therefore, looked at in the context of the provisions of the Indian Inde- 
pendence Act, 1947, Government of India Act, 1935, and the Instrument of 
Accession, I am inclined to think that the Merger Agreement could not be regard- 
ed as an act of State. The territory to which it related was already the Indian 
territory and the contracting party, the subject of the Indian Dominion. The 
authority for both the contracting parties for entering into such agreement could 
be found in the legislative enactments already in force. Every step in the pro- 
cess of accession and integration of Indian States appears to have been taken in 
the exercise of the authority derived from legislative enactments already in force 
and throughout this long process arbitrary power was never intended and was 
scrupulously avoided. 

Even if my view on this point is not correct, for the reasons already stated, 
on the other points discussed above, I would pass the following orders :-— 

Second Appeal No. 218 of 1955 is dismissed with costs. First Appeal No. 172 
of 1956 is partly allowed and the decree of the trial Court is modified only to 
the extent mentioned herein :— 

A. For the figures ‘‘Rs. 77,300’’ and ‘‘Rs. 65,000” mentioned in para. 2 of 
the final order of the judgment of the trial Court, the figure Rs. 47,750 is 
substituted. 

B. Defendant shall pay all costs of the plaintiff in the trial Court only on 
the amount of Rs. 65,000 and bear its own. 

C. The rest of the decree of the trial Court is hereby confirmed. 

D. The appellant to pay the costs of the respondent in appeal on Rs. 65,000. 

First Appeal No. 407 of 1957 is partly allowed and the decree of the trial 
Court is modified only to the extent mentioned herein :— 

A. The declaration granted by the trial Court in so far as the orders of the 
Baroda Executive Council Nos. (R) 87/18 and 99A dated April 22, 1949, and 
April 30, 1949, are concerned is hereby confirmed; the rest of the declaration 
and injunction as granted by the trial Court will be suitably modified as stated 
in this judgment. 

B. For the figure ‘‘Rs. 838,632-3-2’’ mentioned in the second paragraph of 
the final order of the trial Court’s judgment, the figure Rs. 71,084-3-2 is sub- 
stituted. 

C. For the figure ‘‘Rs. 15,996-0-6” mentioned in the third paragraph of the 
final order of the trial Court’s judgment, the figure Rs.12,189-1-0 is substituted. 

D. Plaintiff to recover his costs of suit from defendant No. 2 only on 
Rs. 71,034-3-2. 

E. Subject to these modifications the rest of the trial Court’s decree is 
confirmed. 

F. Cross objections, filed in this Court are dismissed. The appellant to get 
costs of the cross objections from the respondent only on the amount of 
Rs. 12,189-1-0. The respondent to bear his own costs of the cross objections. 

G. The appellant to pay the costs of the appeal to the respondent. 

No order on C. R. A. 1829 of 1955, Orders accordingly. 
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Before Mr. Justice Abhyankar. 


CHANDRABHAL SHIVSHANKAR BUKSH v. STATE OF BOMBAY.* 


Central Provinces and Berar Entertainments Duty Act (XXX of 1936), Secs. 2(b), 3(1), 
4, 4-A, 5, 10—Mechanical devices like Giant Wheel or Chairoplane whether amuse- 
ment —Incidence of payment of duty when arises. 


It is not necessary for an entertainment, as defined in s. 2(b) of the Central Pro- 
vinces and Berar Entertainments Duty Act, 1936, to be ‘amusement’ that some other 
person should do something by which the visitor is amused. A visitor may be 
amused by doing something himself or by mechanical effect of either a Giant, Wheel 
or a Chairoplane. 

Under s. 3(1) of the Act the liability to pay duty is of the proprietor of an enter- 
tainment and not of the visitor who pays for admission to the entertainment. ‘The 
initial liability created by this charging section arises irrespective of the fact that 
the proprietor has not complied with s. 4 or s. 4-A of the Act, as it is the duty of 
the proprietor to pay duty for every payment for admission received by him accord- 
ing to the provisions of the Act. 

The duty payable under s. 3 of the Act will become an arrear of entertainment 
duty the moment there is payment for admission and the duty payable on such 
payment for admission has not been paid to Government. 


The facts appear in the judgment. 


C. K. Dharmadhikari, for the appellant. 
P. G. Palshikar, Government Pleader, for the respondent. 


ABHYANKAR J. The appellant Chandrabhal has filed this second appeal 
against the concurrent judgment of the Courts below dismissing his suit for 
refund of Rs. 2,112-8-0 recovered from him by way of entertainment duty. 

The appellant admittedly was a proprietor of a show which called itself 
‘‘Grand Exhibition and Amusement Park’’ at which a number of persons were 
admitted on payment of certain amount. At this show two mechanical devices, 
called Chairoplane and Giant Wheel, were constructed. Chairoplane is a con- 
traption with chairs and by mechanical operation they are sent round in 
circular motion. The Giant Wheel is a contrivance which has hanging seats 
and while the wheel is going round certain number of times, the persons sit 
in those hanging seats. The appellant admittedly collected payments on ad- 
mission to this amusement show. What the appellant contends is that he is 
not liable for payment of any entertainment duty on the payments received for 
using the two devices because under the C. P. and Berar Entertainments Duty 
Act (XXX of 19386) that would not mean amusement. Now, there is a defini- . 
tion of ‘entertainment’ in the Act. In el. (b) of's. 2 there is an inclusive defi- 
nition of ‘entertainment’ as follows: 


rim} 


entertainment’ includes any exhibition, performance, amusement, game or sport 
to which persons are admitted for payment;” 

Now, it is difficult to appreciate that a person who is admitted for payment to 
enjoy a joy ride either on a Chairoplane or on a Giant Wheel is not admitted to 
an entertainment. It is an amusement in any case. It is not necessary for an 
entertainment to be ‘amusement’ that some other person should do something 
by which the visitor is amused. A visitor can be amused by amusement by doing 
something himself or by mechanical effect of either a Giant Wheel or a Chairo- 
plane as it is called. I do not, therefore, agree with the contention raised by 
the learned counsel for the appellant that the proprietor was not liable under 


* Decided, October 12, 1260. Second Anneal No. 2-A of 1955, confirming the order passed 
No. 845 of 1955, against the decision of K.L. by K.S. Verma, Civil Judge, Nagpur, in Civil 
Pandey, District Judge, Nagpur. in Civil Appeal Suit No. 389-A of 1954. 
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the Act because he was not a proprietor of ‘entertainment’ to which persons 
were admitted for payment. , 

Tt is next contended that the proprietor, had not complied with s. 4 or 4-A 
of the C. P. and Berar Entertainments Duty Act, and that non-compliance with 
either of the provisions would only lead to prosecution and subsequently con- 
viction ‘on such prosecution and levy or demand of duty which has not been 
paid according to the scale‘ by way of penalty. What is contended is that 
in the absence of prosecution, the duty payable on payment for admission under 
the Act does not become an arrear and is not capable of being realised. Again 
it is not. possible to uphold this contention in view of the charging s. 3(1 ) of 
the Act, as it. originally stood or subsequently amended. The charging section, 
as it originally stood, says: a ee 

“There shall be levied on all payments for admission to any entertainment a duty 
at the rates specified in the following table and the amount of duty so levied shall be 
paid to the State Government:—...” -` ; 
Section 3/7), as amended, in unequivocal terms says: 

. .“Every proprietor of an entertainment shall, in respect of every payment for admis- 

sion to the entertainment in excess of two annas, pay to the State Government a duty at 
the rate of twentyfive per centum thereof’. 
Thus, under either provision, original or amended, it is clear to my mind that 
the incidence is on payment for admission to entertainment and the payment 
being to the proprietor the- liability is of the proprietor and not of the visitor 
‘who pays for admission to the entertainment. Once this is clear, I do not see 
how it can be said that by non-compliance with the subsequent provisions of 
the Act, the initial liability created by the charging section could be said not 
to have arisen merely because the proprietor had not complied with s. 4 or 
s. 4-A of the Act. It is the duty of the proprietor to pay to the Government 
for every payment for admission received by him according to the provisions 
of the Act. Jt does not matter whether in his turn the proprietor transfers the 
burden to the person who pays for admission to the entertainment. It is further 
clear that the scheme of the Act itself postulates: that it is not necessary to 
¢omply with the provisions of s. 4 in a case where the proprietor acts otherwise, 
namely to make bulk payment in lieu of purchasing the stamp tickets which have 
to be pasted on tickets for payment for admissioin to the entertainment. It is 
also clear that a proprietor may admit persons to entertainment without paying 
the tax and yet he will have to pay the tax himself, or he may, as 
a matter of policy or competition, forego to recover the tax or transfer the 
burden to the visitor. That being the scheme, it is not possible to accept the 
eontention of the learned counsel for the appellants that the liability for the 
tax is not of the proprietor but that of the visitor who pays for admission to 
the entertainment. It is also not possible to accept another contention that the 
amount to be recovered is by way of penalty to the extent of the amount of 
the tax evaded. 

It is further contended by Mr. Dharmadhikari, learned counsel for the ap- 
pellant, that on true construction of s. 10 of the Act the sum may become an 
arrear of entertainment duty only if s. 5 of the Act comes into operation, i.e. 
if there is prosecution and conviction and after such conviction such 
amount is found not to have- been paid. It is difficult for me to accept 
_ this contention of Mr. Dharmadhikari- The arrear of ‘entertainment duty’ 

is that sum -which should have been paid by the proprietor. The words 
‘‘arrear of entertainment duty’? have not been defined in the Act and 
should bear their normal and ordinary meaning. If s. 3 creates a liability 
in the proprietor to pay the duty called entertainment duty in respect of 
every payment for admission, then such a duty will become an arrear 
of entertainment duty the moment there is payment for admission and 
the duty payable on such payment for admission has not been paid to the 
Government. I am, therefore, unable to accept this contention. 
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It is lastly argued that there was certain default on the part of the officers 
to collect the entertainment duty, and that no entertainment duty was payable 
‘by the proprietor when the proprietor, in fact, did, not collect the tax or the 
‘duty from the persons who had ‘paid for admission to the entertainment on the 
‘strength of alleged representations of the, officers. The findings of both the 
Courts below are against these contentions which are raised. These being find- 
ings of fact are binding on me in this ease. 


In the result, the appeal fails and is dismissed with costs. 
“4 of Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


LAXMINARAYAN FATTELAL v. TULSIRAM PANDHARI.* 

Central Provinces and Berar Relief of Indebtedness Act (XIV of 1939), Sec. 8(1)r, 
23(1)(d)—Service of notice under s. 7 effected within two months of hearing fixed 
therein—Creditor failing to file statement before date of hearing—Whether creditor’s 
claim against debtor discharged under s. 8(1). 


If contrary to'the provisions of s. 8(1) of the Central Provinces and Berar Relief 
of Indebtedness Act, 1939, service of notice is effected within a period of two months 
from the date of hearing fixed in the notice, the penal consequences under the 
section, i.e. discharge of the creditor’s claim against the debtor, will not follow if the 
creditor has failed to file a statement of claim before the date of hearing. 


The facts appear in the judgment. 


N.S. Nandedkar, for the appellant. 
k. K. Manohar, for respondents Nos. 2 and 3. 


ABHYANKAR J.' This is defendant No. 1 Laxminarayan’s second appeal 
against the reversing judgment of the District Judge, Akola, passed in Civil 
Appeal No. 16-A of 1955, arising out of Civil Suit No. 249-A of 1958, decided 
by the Second Civil Judge, Class II, Akola. 

Respondents Pandurang, Tulsiram arid Vishwanath filed the present suit 
against the present appellant claiming the following reliefs: 


That the Court be pleased to declare that the mortgage in respect of Kazikheda 
field of the plaintiffs in favour of the defendant No. 1 has been finally discharged on 
20-3-1942 and that any mortgage decree obtained by defendants 1 and 2 on the foot of 
the mortgage is void in law and the defendants 1 and 2 cannot claim possession of the 
field in execution thereof; as a consequence of this declaration the Court be pleased to 
enjoin permanently defendants 1 and 2 not to disturb the possession of the field S. No. 
24/3 of mouza Kazikheda, Taluq Balapur, District Akola. 

The suit arose in consequence of the decree on the foot of a iota in favour 
of Fatelal, the deceased father of Laxminarayan. 

Laxminarayan filed Civil Suit No. 133-A of 1947 on the foot of a mortgage 
dated February 20, 1935, executed by Pandhari, the deceased father of the 
plaintiffs-respondents, in respect of survey. No. 24/3. The mortgage suit pro- 
ceeded ex parte and Laxminarayan obtained possession in execution of the final 
decree for possession on May 28, 1952. 

Respondent, No. 4 Pundlik claims to be a protected lessee from ‘Tulsiram and 
Vishwanath in consequence of a lease created in his favour in 1950. Pundlik 


*Decided, October 12, 1960. Second Appeal by G. V. Déo, Second Civil Judge, Class II, 
No. 834 of 1955, -azamst the decision of L.M. Akola, in Civil Suit No. 249-A of 1953. 
‘Paranjpe, District J udge, Akola, in Civil Appeal tSection 8 has now ceased to be in force. 
No. 16-A of 1955, reversing the decree passed 
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admitted his liability to attorn to whosoever would be found to be entitled to the 
field. : l 

Prior to the institution of the mortgage suit, Pandurang Tulsiram and 
Vishwanath, sons of the original debtor Pandhari, had filed an application im 
the Debt Relief Court at Khamgaon. This application was filed on December 
6, 1941, and was registered as Debt Relief Case No. 183 of 1941 (exh. D-3). The 
order of that date runs thus: 

“An application under section 6(1) of the Debt Relief Act is presented by Mr. M. 5S. 
Deshpande pleader for the applicant. It is properly drawn up and sufficiently stamped. 
It be registered. Creditors joined. Issue notices to the Court concerned and the credi- 
tors. P. F. be paid. A copy of notice and application be also affixed to the Court House. 

Applicant filed land revenue receipt. R. R. Parcha be filed a week before the date 
of hearing. 

Case for 23-2-1942.” 

It is alleged by the plaintiffs that the present appellant Laxminarayan, who 
was a non-applicant creditor in the Debt Relief proceedings, was served with 
‘a notice as required by s. 7 of the C.P. and Berar Relief of Indebtedness Act, 
1939. It is further alleged that the creditor Laminarayan did not submit a 
statement of his claim, signed and verified in the manner prescribed by O. VI, 
r. 15, Civil Procedure Code, as provided by s. 8(7) of the Relief of Indebted- 
ness Act. The plaintiffs have, therefore, averred in para. 4 of the plaint that 
inasmuch as the creditor Laxminarayan did not submit a statement of his claim 
as required by law, the mortgage debt was discharged on March 20, 1942. Now, 
March 20, 1942, was a date of subsequent hearing to which the debt relief pro- 
ceedings were adjourned after one more hearing on March 9, 1942, after the first 
hearing which was on February 23, 1942. 

The appellant Laxminarayan denied that he was served with a notice. He, 
however, admitted that the statement of his claim was not filed by him as 
required by s. 8(7) of the Relief of Indebtedness Act. 

The learned Judge of the lower appellate Court, while dealing with the 
question as to whether the creditor had complied with the provisions of s. 8(J) 
of the Relief of Indebtedness Act, observed as follows in para. 8 of his judg- 
ment : 

“The first point of importance would be regarding whether Laxminarayan was rightly 

held to be served. The order of the Debt Relief Court (exhibit P-1) was passed on the 
affidavit of the process-server which showed that Laxminarayan declined, on the ground 
of illness, to sign the notice which was tendered to him. Under these circumstances, 
the learned Presiding Officer of the Debt Relief Court was right in treating Laxmi- 
narayan as served, under Order 5, Rule 17 (read with Rule 19), of the Code of Civil 
Procedure. The learned Counsel for the respondent also did not seriously press his 
contention in this connection. I accordingly find that Laxminarayan had been properly 
served with the notice from the Debt Relief Court.” 
Now, Mr. Nandedkar, learned counsel for the appellant, has not challenged this 
finding of the learned Judge of the lower appellate Court before me. I, there- 
fore, uphold the finding that the appellant was duly served with a notice on 
December 25, 1941. 

The next question is whether the appellant could be liable to ineur the con- 
sequences for non-compliance of the provisions of s. 8(1) of the Relief of Indebted- 
ness Act. Now, s. 8(/) of the Relief of Indebtedness Act provides as follows: 

“On or before the date fixed for the hearing of the creditors under section 7, which 
shall not be earlier than two months from the date of service of notice, or of the issue 
of proclamation under Order V, rule 20, of the Code of Civil Procedure, 1908 (V of 1908), 
or the same Code as applied to Berar, every creditor shall submit a statement of his 
claim signed and verified in the manner prescribed by Order VI, rule 15, of the said 
Code. Such statement shall be submitted in person, by agent, by pleader or by regis- 
tered post and every claim not so submitted shall be deemed for all purposes and all 
occasions to have been discharged as against such debtor or debtors: 


1960] ` LAXMINARAYAN v, TULSIRAM (A.¢.J.)—Abhyankar J. 489 


Provided that if the Debt Relief Court is satisfied that for good and sufficient cause 
any creditor was unable to submit his claim it may extend the time upon such con- 
ditions as to costs as it may think fit and may revive the claim.” 


The learned Judge of the lower appellate Court in affirming the finding of the 
trial Court has held that the appellant had failed to comply with the provisions 
of s. 8(1) of the Relief of Indebtedness Act, and, therefore, it must be taken 
that the debt was duly discharged. The learned J udge observed in para. 9 of 
his judgement: - 

“The next question would be regarding the legality of the Order discharging the 
debt under section 8(1). The copies of the order-~sheets of the Debt Relief Court (exhibit 
D-3 and exhibit P-1) would show that the date of hearing, on which Laxminarayan was 
called upon to file his statement was 2 months 17 days from the date of the registration 
of the application and it was not less than two months. True enough, only 1 month 28 days 
elapsed between the service of tha notice and the date of hearing (23rd February 1941), 
but the debt was not discharged on that day. The case was twice adjourned on 23rd 
February 1942 and 9th March 1942 as the Presiding Officer was on casual leave and the 
debt was ultimately discharged under section 8(1) of the Relief of Indebtedness Act 
on 20th March 1942, i.e. 2 months 26 days after the service of the notice on Laxminara~ 
yan. Under these circumstances, there was no force in the contentions of the respondent 
that the debt was illegally discharged.” 


The learned counsel for the appellant has challenged this finding before me 
and I agree that the finding cannot be supported in view of the express pro- 
visions of s. 8 of the Relief of Indebtedness Act. It would be seen that s. 8 . 
of the Relief of Indebtedness Act, which deals with the consequences of the 
defaults or failures of the creditors to do certain acts on receipt of a notice 
under s. 7, is divided into two categories. Under sub-s. (Z) of s. 8 a creditor is 
required to submit a statement of his claim, signed and verified in the manner 
prescribed within certain time. If such statement is not submitted, such claim 
not so submitted is to be deemed for all purposes to have been discharged as 
against the debtor. It would be seen that the failure to comply with this pro- 
vision, i.e. omission to file a statement, involves an automatic discharge of the 
debt. It does not postulate any order of the Debt Relief Court ordering 
that the debt is discharged. The consequence is automatic. Therefore, 
in order to attract the penal consequences of this section it is impera- 
tive that all the requirements of this section will have to be strictly com- 
plied with, and one of the requirements of the section is that in fixing the date 
of hearing the date shall not be such that it will be earlier than 2 months from 
the date of service of the notice. Thus, a minimum period of time is required 
to elapse or to be 'made available to the creditor from the date of service to the 
date of hearing fixed in the notice. I find that the time between the date of 
service of the notice and the date of hearing fixed in the notice was 1 month 28 
days i.e. less than 2 months. The question, therefore, that arises for decision 
is whether on receipt of such notice, which was served on the date from which 
the period up to the date of hearing fixed in the notice was less than 2 months, 
the creditor Laxminarayan was bound to file a statement of his claim and was 
liable to incur the consequences of his claim being discharged for his failure 
to file the statement. 


Mr. Nandedkar, learned counsel for the appellant, has urged that the reason- 
ing of the learned Judge of the lower appellate Court given in para. 9 of his 
judgment is obviously not in consonance with the provisions of s. 8. What the 
learned Judge observed is that the date of hearing was fixed from the date of 
registration of the application and the interval between the two dates was 2 
months 17 days. This may be so but that would have no relevance or bearing 
in deciding the question whether the notice was a valid notice in the sense 
that the fixed period was more than 2 months from the date of service of the 
notice within which the statement of claim was to be filed. I find myself in agree- 
ment with this contention. 
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It has been urged by Mr. Manohar, learned counsel for the respondents, 
that even though the time fixed in the notice was less than 2 months from the 
date of service of the notice, the actual hearing of the matter took place much 
longer after 2 months when the matter was placed for final hearing before thé 
Debt Relief Court on March 20, 1942. What he urged is that within that time 
the ereditor should have filed the statement and his failure to do so, even within 
such extended period caused by adjournments of hearings, should attract the 
penalty of s. 8(/) of the Relief of Indebtedness Act. It is not possible to 
accept this contention. There is no provison in sub-s. (J) of s. 8 which entitles 
the Debt Relief Court to pass an order discharging the claim for non-fling 
of the written statement. What is provided is that even though a proper 
notice is served, the creditor can come to the Debt Relief Court and ask for 
further extension of time if due to certain circumstances he is unable to com- 
ply with the notice, ie. he is unable to comply with the requirement of filmg 
a statement of claim within the time fixed in the notice provided the notice 
is valid in law. In my opinion, there is no compulsion on the creditor, who 
has not received a valid notice, to file a valid statement of claim or to incur 
penalty of s. 8(Z) for failure to do so. . 

It may be seen that sub-s. (2) of s. 8 also provides the consequences of failure 
to produce the documents or file a statement of accounts. Under this sub-section, 
the Debt Relief Court is required to come to a finding as to the failure to file 
statement of accounts or produce documents in possession and on such finding 
to pass an order discharging the claim. Here again the proviso allows a credi- 
tor, for good and sufficient cause, to produce such documents or statement 
beyond the time fixed in the ease. In my opinion, therefore, the effect of non- 
compliance with the notice being automatic, the provision has to be construed 
strictly and if the notice is defective for any reason, inasmuch as the service is 
effected within a period of 2 months from the date of hearing fixed in the 
notice, the penal consequences ought not to follow against such claim. 

It has been urged that the date of hearing should be construed as a subse- 
quent date of hearing to which the case is adjourned before a Judicial Tribunal. 
In my opinion, this construction may not be possible as the date of hearing 
is to be fixed in the notice and subsequent notice is required to be given for subse- 
quent date of hearing to which the case is adjourned from time to time before the 
Debt Relief Court. If s. 8(7) is read with form IV prescribed for issuing a 
notice, it will be seen that the form prescribes that the date fixed for hearing— 
and s. 8(7) has to be read with respect to this date—has to be mentioned in this 
notice. It cannot possibly be the subsequent or adjourned date of hearing to which 
the case may be adjourned. Therefore, in my opinion, if there is no compliance 
with the provisions of s. 8(J), it is not possible to hold that the penal conse- 
quences will still follow to the detriment of the claim of the ereditor who 
has failed to file a statement of claim before the date of hearing. 

That being the position, the finding of the learned Judge of the lower appel- 
late Court that the claim must be deemed to be properly discharged cannot 
be upheld. I therefore hold, differing from both the Courts below, that the 
elaim of the appellant Laximinarayan could not be deemed to have been dis- 
charged under the provisions of s. 8(/) of the Relief of Indebtedness Act. 

fn view of this finding, it will not be necessarv to consider the second con- 
` tention raised by the appellant in this appeal. What is contended is that the 
plaintiffs, who were parties to the decision in the mortgage suit. ought to have 
raised the contention in the mortgage suit itself. The plaintiffs havine suffered 
an ex parte decree in the mortgage suit are not entitled to re-agitate the matter 
by way of second suit challenging the validity of the claim. If the Court 
erroneously comes to the conclusion that the debt was validly discharged, though 
in fact it could not be deemed to have been properly discharged, then the Court 
trying the mortgage suit could not be said to be acting without jurisdiction. 
The Court could be said to be acting without jurisdiction only in case it was held 
that the debt was validly discharged. The provisions of s. 23(1)(d) of the Relief 
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of Indebtedness Act bars the aunisaiction of a Court.in those cases where a suit is 
filed in respect-of such claim or debt which is deemed to have been discharged 
under s. 8 of the Relief of Indebtedness Act. Now, a debt can be deemed to 
have been discharged under s. 8 provided it is held that it was validly deemed 
to have been so discharged. If the initial condition is wanting then it could not 
be said that the civil Court trying the mortgage suit could have no jurisdiction 
to try the suit. , That being the position, 1 find that the civil Court trying the 
mortgage suit will have jurisdiction to entertain the claim on mortgage and the 
plaintiffs, who have suffered an ex parte decree, could not be entitled to challenge 
that decree on the ground that the Court had no jurisdiction to entertain the 
mortgage suit. No other points were raised. 


In the result the appeal succeeds and is accordingly allowed with costs 
throughout. The decree of the lower appellate Court is set aside and the decree 
of the trial Court dismissing the plaintiffs” suit is restored. 

: T 4 Appeal allowed. 


—— ey 


SUPREME COURT. 


Present: The Hon’ble Mr. B. P. Sinha, Chief Taian Mr. Justice S. K. Das, Mr. Justice 
A. K. Sarkar, Mr. Justice N. Rajagopala Ayyangar and Mr. Justice J. R. Mudholkar. 


THE STATE OF BOMBAY v. 8. L. APTE.* 


Constitution of India, Art. 20(2)—General Clauses Act (X of 1897), Sec. 26—Indian Penal 
Code (Act XLV of 1860), Sec. 409—-Insurance Act (IV of 1938), Sec. 105—-Applicabi- 
lity of art. 20(2)—-Whether art. 20(2) applies where offences are distinct but allega- 
tions of facts in complaints are substantially similar—When ban imposed by s. 26 of 
General Clauses Act can be invoked—Whether offence under s. 409, I. P. Code “same 
offence” as offence under s. 105, Insurance Act. r 


The crucial requirement for attracting art. 20(2) of the Constitution of India 
is that the offences are the same, i.e., they should be identical. If, however, the two 
offences are distinct, then notwithstanding that the allegations of facts in the two 
complaints might be substantially similar, the benefit of the ban cannot be invoked. 

The ban imposed by s. 26 of the General Clauses ‘Act, 1897, cannot be invoked 
if the offences are not the same but are distinct. 

Om Prakash Gupta v. State of U.P.’ The State of Madhya Pradesh v. Veereshwar 
Rao Agnihotry’ and Albrecht v. United States, referred to. 

The ingredients which constitute the offences under s. 409 of the Indian Penal 
Code, 1860, and s. 105 of the Insurance Act, 1938, respectively, are distinct in their 
content and scope. Therefore, the offence under s. 409 of the Code is not the “same 
offence” as the offence under s. 105 of the Act. 


THE facts appear at 58 Bombay Law Reporter 578. 


H. R. Khanna and R. H. Dhebar, for the appellant. 
N.S. Bindra, amicus curiae, for the respondents. 


AYYANGAR J. This appeal on a certificate under art. 1384(7) of the Con. 
stitution granted by the High Court of Bombay principally raises for conside- 
ration the application and scope of art. 20(2) of the Constitution and s. 26 of 
the General Clauses Act. 

The facts necessary for the appreciation of the points involved in this appeal 
are few and may be briefly stated. The two respondents—S. L. Apte and 
Miss Dwarkabai Bhat—were respectively the Managing Director, and the Ma- 
naging Director of the Women’s department, of an Insurance Company by 


*Decided, “December 9, 1960. Criminal 2 [1957] S.C R. 868. 


Appeal No. 63 of 1957. 3 (1927) 273 U. S. l; 71 Law. ed. 505. 
1 [1957] S. C. R. 423. 


492 THE BOMBAY LAW REPORTER. ` [VOL. LXII 


name ‘The Long Life Insurance Company’ which had its headquarter at Poona. 
A power-of-attorney had been executed by the company in favour of respon- 
dent No. 1 in June, 1942, under which he was vested with the power, control 
and possession inter alia of the moneys belonging to the company with a view 
to have them invested in proper securities. Respondent No. 2 as Managing 
Director also acted under another power-of-attorney executed by the company 
in her favour in or about June, 1942, and by virtue thereof she was assisting 
respondent No. 1 in maintaining the accounts of the company. While the res- 
pondents were thus functioning, an audit conducted in 1952 disclosed that con- 
siderable sums of money amounting to over Rs. 55,000 were shown as cash 
balances with respondent No. 1. Further enquiries made by the Directors 
showed that moneys aggregating to over Rs. 95,000 had from time to time been 
withdrawn from the company by respondent No. 1 with the assistance and sanc- 
tion of respondent No. 2 professedly for the expenses of the company. Among 
the papers of the company was a voucher dated August 9, 1952, evidencing the 
withdrawal of this amount by respondent No. 1 and signed by him and this also 
bore the signature of respondent No. 2 in token of her sanction. The respon- 
dents, however, could furnish no proper account of the legitimate expenses of 
the company for which the amount was purported to be taken. 

Both the respondents were thereupon prosecuted for an offence under s. 409 
of the Indian Penal Code and also for an offence under s. 105 of the Indian 
Insurance Act in Criminal Case 82 of 1953. The learned Magistrate convicted 
and sentenced both the respondents for both the offences with which they were 
charged. The respondents thereupon filed appeals to the Court of the Sessions 
Judge, Poona, and the learned Sessions Judge, by his order dated May 3, 1954, 
while confirming the conviction and sentence on the respondents under s. 409 
of the Indian Penal Code set aside their conviction under s. 105 of the Indian 
Insurance Act. The reason for the latter order was the finding of the learned 
Sessions Judge that sanction required by s. 107 of the Indian Insurance Act 
which was a pre-requisite for the initiation of the prosecution under s. 105 had 
not been obtained before the complaint in respect thereof had been filed. The 
conviction and sentence under s. 409 of the Indian Penal Code which had been 
affirmed by the Sessions Judge in both the cases have now become final. 

Subsequently the Insurance Company obtained the sanction of the Advocate- 
General of Bombay under s. 107 of the Indian Insurance Act and filed a eom- 
plaint in the Court of the Judicial Magistrate, Poona, on January 18, 1955, 
against the two respondents charging each of them with an offence under s. 105 
of the Indian Insurance Act. The Magistrate took the case on file and direct- 
ed the issue of process. Thereupon the two respondents made an application be- 
fore the Magistrate on March 22, 1955, praying that the complaint against 
them may be dismissed as being barred by s. 403(/) of the Criminal Procedure 
Code, by reason of their previous conviction by the Magistrate for the same 
offence under the Insurance Act and their acquittal in respect thereof by the 
Sessions Judge, pleading in addition that when the conviction by the Magistrate 
stood, they had even undergone a portion of the sentence imposed. The learned 
Magistrate overruled this plea on the ground that the acquittal of the respon- 
dents was not on the merits of the case, but for lack of sanction under s. 107 
of the Indian Insurance Act which rendered the Magistrate without jurisdic- 
tion to entertain the complaint. The trial was then proceeded with and 
evidence was led. But finally the Magistrate acquitted the respondents on the 
ground that art. 20(2) of the Constitution and s. 26 of the General Clauses Act 
were a bar to their conviction and punishment. The State of Bombay there- 
upon filed an appeal to the High Court under s. 417 of the Criminal Procedure 
Code. The appeal was dismissed by the learned Judges who however granted 
a certificate on the strength of which this appeal has been preferred. 

As the prosecution against the respondents under s. 105 of the Insurance 
Act has been held to be barred by reason of the provisions contained in art. 
20(2) of the Constitution and s. 26 of the General Clauses Act, it would be 
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convenient to set out these provisions before entering on a discussion of their 
content and scope. 
Article 20(2) of the Constitution runs: 
“No person shall be prosecuted and punished for the same offence more than once.’’ 
Section 26 of the General Clauses Act enacts: : 


“Where an act or omission constitutes an offence under two or more enactments, 
then the offender shall be liable to be prosecuted and punished under either or any of 
those enactments, but shall not be liable to be punished twice for the same offence.” 

As the application of these two provisions is conditioned by the identity of the 
two offences which form the subject of the prosecution or prosecutions, we 
might as well reproduce the relevant provisions constituting the two offences, 
viz., s. 409 of the Indian Penal Code and s. 105 of the Indian Insurance Act: 


“409. Whoever, being in any manner entrusted with property, or with any dominion 
over property in his capacity of a public servant or in the way of his business as a banker, 
merchant, factor, broker, attorney or agent, commits criminal breach of trust in respect 
of that property, shall be punished with imprisonment for life, or with imprisonment of 
either description for a term which may extend to ten years, and shall also þe liable to 
fine.” 

Criminal breach of trust referred to in the section is defined in s. 405 of the 
Indian Penal Code in these terms: 

“405. Whoever, being in any manner entrusted with property, or with any dominion 
over property, dishonestly misappropriates or converts to his own use that property, 
or dishonestly uses or disposes of that property in violation of any direction of law 
prescribing the mode in which such trust is to be discharged, or of any legal contract, 
express or implied, which he has made touching the discharge of such trust, or wilfully 
suffers any other person so to do, commits ‘criminal breach of trust’? 

The offence created by the Indian Insurance Act is as follows: 


“105. (1) Any director, managing agent, manager or other officer or employee of 
an insurer who wrongfully obtains possession of any property of the insurer or having 
any such property in his possession wrongfully withholds it or wilfully applies it to 
purposes other than those expressed or authorised by this Act shall, on the complaint 
of the Controller made after giving the insurer not less than fifteen days’ notice of his 
intention, or, on the complaint of the insurer or any member or any policy-holder there- 
of, be punishable with fine which may extend to one thousand rupees and may be 
ordered by the Court trying the offence to deliver up or refund within a time to be 
fixed by the Court any such property improperly obtained or wrongfully withheld or 
wilfully misapplied and in default to suffer imprisonment for a period not exceeding 
two years. 

(2) This section shall apply in respect of a provident society as defined in Part III 
as it applied in respect of an insurer.’’ 

Before addressing ourselves to the arguments urged before us by the learned 
counsel for the appellant-State it is necessary to set out one matter merely to 
put it aside. The entire argument on behalf of the State before the High Court 
proceeded on denying that the order of a Criminal Court passed under s. 105 
of the Indian Insurance Act directing the accused to ‘‘deliver up or refund... 
any such property improperly withheld or wilfully misappled’’ was a ‘‘punish- 
ment’’ within either art. 20(2) of the Constitution or s. 26 of the General 
Clauses Act. The learned Judges of the High Court rejected this contention. 
‘ Though learned counsel for the appellant originally submitted that he was 
contesting this conclusion of the High Court, he did not address us any argu- 
ment under that head and we do not, therefore, find it necessary to dwell on 
this point any further, but shall proceed on the basis that a direction by the 
Magistrate to replace the moneys of the insurer with a penalty of imprisonment 
in default of compliance therewith was a ‘‘punishment’’ within art. 20(2) of 
the Constitution and s. 26 of the General Clauses Act. 

Turning to the main points urged before us, we may premise the discussion 
by stating that it was not disputed before us by learned counsel for the State, 
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as it was not disputed before the learned Judges of the High Court, that’ the 
allegations to be found in the original complaint in Crimmal Case 82 of 1955 
on which the conviction under s. 409 of the Indian Penal Code was obtained 
were similar to the allegations tö be found in the complaint under s. 105 of 
the Indian Insurance Act. It should, however, be mentioned that there was 
not any complete identity in the statement of facts which set out the acts and 
omissions on the part of the respondents which were alleged to constitute the 
two offences—s. 409 of the Indian Penal Code and s. 105 of the Insurance Act. 
For instance, in the complaint which has given rise to this appeal, the crucial 
paragraphs detailing the allegations are 12 and 13 of the: complaint which run: 
“12. The company submits that the accused has thus wrongfully obtained possession: 
of Rs. 95,000/- or having that property in his possession wrongfully withheld it or wil- 
fully applied it to purposes other than those expressed or authorised by the Insurance 
Act, 1938, and committed an offence- on the 9th August, 1952, under Section 105 of the 
Insurance. Act, 1938.” : ~- 
“13. The company through their Solicitors called upon the accused to explain his 
conduct within 7 days from the receipt’ of the letter. The accused has failed and neg- 
lected to reply to the said letters.” ea 
It is obvious that on these allegations alone the offence of criminal breach 
of trust could not be established as they lack any reference to any entrust- 
ment or to the dishonest intent which are the main ingredients of the offence of 
criminal breach of trust. But to this point about the difference in the ingre- 
dients of the two offences we shall revert-a little later. pT 
Even assuming that the allegations to be found in the two complaints were 
identical, the question, however, remains whether to attract the ban imposed 
by either art. 20(2) of the Constitution or s. 26 of the General Clauses Act on 
a second punishment, it is sufficient that allegations in the two complaints are 
substantially the same or whether it is necessary further that the ingredients 
which constitute the two offences should be identical. ` ae LP 
We shall first take up for consideration art. 20(2)- of the Constitution whose 
terms we shall repeat: l a 
“20. (2) No person shall be prosecuted’-and punished for the same offence more 
than once.” ' i So 
To operate as a bar the second prosecution and the consequential punish- 
ment thereunder, must be for ‘‘the same offence”. The erucial requirement, 
therefore, for attracting the article is that the offences are the same, i.e., they 
should be identical. If, however, the two offences are distinct, then notwith- 
standing that the allegations of facts in the two complaints might be substau- 
tially similar, the benefit of the ban cannot be invoked. Tt is, therefore, neces- 
sary to analyse and compare not the allegations in the two complaints but the 
ingredients of the two offences and see whether their identity is made out. It 
would be seen from a comparison of s. 105 of the Insurance Act and s. 405 of 
Indian Penal Code (s. 409 of the Indian Penal Code being only an aggravated 
form of the same offence) that though some of the necessary ingredients are 
common they differ in the following: 7 
(1): Whereas under s. 405 of the Indian Penal Code the accused must ke 
“‘entrusted’’ with property or with ‘“dominion over that’ property’’, undcr 
s. 105 of the Insurance Act the entrustment or dominion over property is un- 
necessary; it is sufficient if the manager, director, ete. ‘‘obtains possession” of ` 
the property. + ee 
(2) The offence of criminal breach of trust (s. 405 of the Indian Penal 
Code) is not committed unless the act of misappropriation or conversion or ‘‘the 
disposition in violation of the law or eontract’’, is done with a dishonest inten- 
tion, but s. 105 of the Insurance Act postulates no intention and punishes as 
an offence the mere withholding’ of the property—whatever be the intent with 
which the same is done, and the act of application of the property of an insurer 
to purposes other than those authorised by the Act is similarly without refer- 
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ence to any intent with which such application ‘or misapplication is made. In 
these circumstances it does not seem possible to say that offence of criminal 
breach of trust under the Indian Penal Code is the “‘same offence’’ for which 
the respondents were prosecuted on the complamt of the company charging 
them with an offence under s. 105 of the Insurance Act. 


This aspect .of the matter based on: the two offences being distinct in their 
ingredients, content and scope was not presented to the learned Judges of the 
High Court, possibly because the decisions of this Court construing and ex- 
plaining the scope of art. 20(2) were rendered later. In Om Prakash Gupta 
v. State of U. P.’ the accused, a clerk of a municipality had been convicted of 
an offence under s. 409 of the Indian Penal Code for having misappropriatect 
sums of money received by him in his capacity as a servant of the local authority 
and the. conviction had been affirmed on appeal, by the Sessions Judge and iu 
revision by the High Court. The plea raised by the accused before this Court, 
in which the matter was brought by an „appeal with special leave, was that 
s. 409 of the Indian Penal Code had been repealed by implication by the enact- 
ment of sub-ss. (1)(c) and (2) of's. 5 of the Prevention of Corruption Act 
because, the latter dealt with an offence of substantially the same type. This 
Court repelled that coutention. It, analysed the ingredients of the two offences 
and after pointing out the difference in the crucial elements which constituted: 
the offences under the two provisions, held that there was no repeal of s. 409 
of the Indian Penal Code implied by the constitution of a new offence under 
the terms of the Prevention of Corruption Act. It was the application of this 
decision and the ratio underlying it in the context of art. 20(2) of the Consti- 
tution that is of relevance to the present appeal. The occasion for this arose in 
The State of Madhya Pradesh v. Veereshwar Rao Agnihotry?. The respondent 
was a tax-collector under a,municipality and was prosecuted for offences among 
others under s. 409 of the Indian Penal Code and s. 5(2) of the Prevention 
of Corruption Act for misappropriation of sums entrusted to him as such tax- 
collector. By virtue of the provision contained in s, 7 of the Criminal Law 
Amendment Act, XLVI.of 1952, the case was transferred to a Special Judge who 
was appointed by the State Government after the prosecution was commenced 
before a Magistrate. The Special Judge found the accused guilty of the offence 
under s. 409 of the Indian Penal Code and convicted him to three years’ 
rigorous imprisonment but as regards the charge under s. 5(2) of the Pre- 
vention of Corruption Act, he acquitted the accused on the ground of certain 
procedural non- compliance, with the rules as to investigation prescribed by the 
latter enactment. The respondent appealed to the High Court against this 
conviction and sentence. under s. 409 of the Indian Penal Code and there urged 
that by reason of his acquittal in respect of the offence under s. 5(2) of the 
Prevention of Corruption Act, his conviction under s. 409 of the Indian. Penal 
Code could not also be maintained, the same being barred by art. 20(2) of the 
Constitution. The High Court of Madhya Bharat accepted this argument 
and allowed the appeal and the State challenged the correctness of this decisior 
by an appeal to this Court. Allowing the appeal of the State, Govinda Menon, 
J., delivering the judgment of the Court observed (p. 872): 

“This court has recently held in Om Prakash Gupta v. The State of U.P. that the offence 
of criminal misconduct punishable under s. 5(2) of the Prevention of Corruption Act, 
II of 1947 is not identical in essence, import and content ;with an offence under s. 409 
of the Indian Penal Code... i ; 

In view of the above pronouncement, the.view taken by. the learned Judge of the 
High ‘Court that the two offences are one and the same, is wrong, and if that is so, there 
can be no objection to a trial and conviction under s. 409. of the Indian Penal Code, 
even’ if the respondent has been acquitted of. an offence under.s. 5(2) of the Prevention, 
of Corruption Act II of 1947...The High Court also relied on Art. 20 of the Constitution 
for the order of acquittal but that Article cannot apply because the respondent was not 
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prosecuted after he had already been tried and acquitted for the same offence in an 
earlier trial and, therefore, the well-known maxim “Memo debet bis vexari, si constat 
curice quod sit pro una et eadem causa (No man shall be twice punished, if it appears 
to the court that it is for one and the same cause)” embodied in Art. 20 cannot apply.” 
Before leaving this part of the case we might also point out that a similar view 
of the scope of the rule as to double-jeopardy has always been taken by the 
Courts in America. The words of the Vth Amendment where this rule is to 
be found in the American Constitution are: 

“Nor shall any person be subject, for the same offence, to be twice put in jeopardy 
of life or limb”..., 
and it will be noticed that there as well, the ban is confined to a second pro- 
secution and punishment for the same offence. Willoughby after referring to 
the words quoted in the Fifth Amendment says: 

“Cases may occur in which the same act may render the actor guilty of two distinct 
offences;...In such cases the accused cannot plead the trial and acquittal, or the con- 
viction and punishment for one offence in bar to a conviction for the other,’ 

In Albrecht v. United States+ Brandeis, J., speaking for a unanimous Court 
said (p. 11): 

“There is a claim of violation of the 5th Amendment by the imposition of double 
punishment. This contention rests upon the following facts, Of the nine counts in the 
information four charged illegal possession of liquor, four illegal sale and one maintain- 
ing a common nuisance. The contention is that there was double punishment because 
the liquor which the defendants were convicted for having sold is the same that they 
were convicted for having possessed. But possessing and selling are distinct offences. 
One may obviously possess without selling; and one may sell and cause to be delivered 
a thing of which he has never had possession; or one may have possession and later 
sell, as appears to have been done in this case. The fact that the person sells the 
liquor which he possessed does not render the possession and the sale necessarily a single 
offence. There is nothing in the Constitution which prevents Congress from punishing 
separately each step leading to the consummation of a transaction which it has power 
to prohibit and punishing also the completed transaction.” 

If, therefore, the offences were distinct there is no question of the rule as 
to double-jeopardy as embodied in art. 20(2) of the Constitution being appli- 
cable. 

The next point to be considered is as regards the scope of s. 26 of the General 
Clauses Act. Though s. 26 in its opening words refers to ‘‘the act or omission 
constituting an offence under two or more enactments’’, the emphasis is not 
on the facts alleged in the two complaints but rather on the ingredients which 
constitute the two offences with which a person is charged. This is made clear 
by the concluding portion of the section which refers to ‘‘shall not be Liable 
to be punished twice for the same offence’’. If the offences are not the same 
but are distinct, the ban imposed by this provision also cannot be invoked. It, 
therefore, follows that in the present case as the respondents are not being 
sought to be punished for ‘‘the same offence” twice but for two distinct offences 
constituted or made up of different ingredients the bar of the provision is in- 
applicable. 

In passing, it may be pointed out that the construction we have placed on 
art. 20(2) of the Constitution and s. 26 of the General Clauses Act is precisely 
in line with the terms of s. 403(2) of the Criminal Procedure Code which runs: 

“403. (2) A person acquitted or convicted of any offence may be afterwards tried 
for any distinct offence for which a separate charge might have been made against 
him on the former trial under section 235, sub-section (1).” 

It would be noticed that it is because of this provision that the respondents 
before us were originally charged before the Magistrate in Criminal Case 82. 
of 1953 with offences under s. 409 of the Indian Penal Code as well as s. 105 of 
the Indian Insurance Act. 


a O of the United States, Vol. 4 (1927) 273 U. 8. 1; 71 Law. ed. 505. 
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The respondents in this case did not appear in this Court and as the appeal 
had to be heard ex parte Mr. N. S. Bindra was requested to appear as amicus 
curiae to assist the Court at the hearing of the appeal. We express our thanks 
to him for the assistance he rendered. 

The appeal is, accordingly, allowed and the judgment and the order of the 
High Court is set aside and the case will go back to the Judicial Magistrate, 
Fourth -Court, Poona, for being proceeded with according to law. 

Appeal allowed. 


Present: Mr. Justice Gajendragadkar, Mr. Justice Wanchoo and Mr. Justice K. C. Das Gupta. 


AMBICA MILLS CO. LTD. v. 8. B. BHATT.* 


Payment of Wages Act (IV of 1936), Secs. 15, 2(vi)—-Constitution of India, Art. 226— 
Nature and extent of jurisdiction conferred on authority by s. 15-—-Terms of contract 
between employer and employees admitted but dispute relating to question whether 
particular employee falls within one or another category of employment-——Whether 
such question can be considered by authority under s. 15--Certiorari, writ of—Nature 
and extent of jurisdiction of High Court in issuing such writ—Error of law apparent 
on the face of the record, what is. ' 


Under s. 15 of the Payment of Wages Act, 1936, the authority has jurisdiction 
to determine what the terms of contract between the parties are, and if the terms 
of the contract are admitted and the only dispute is whether or not a particular em- 
ployee falis within one category of employment or another, that would be incidental 
to the decision of the main question as to what the terms of the contract are and, 
therefore, such a dispute can be legitimately considered by the authority under s. 15 
of the Act. 

Under s. 15 of the Payment of Wages Act, 1936, the authority, in dealing with 
claims arising out of deductions or delay made in payment of wages, inevitably 
would have to consider questions incidental to the said matters. In determining the 
scope of these incidental questions care must be taken to see that under the guise 
of deciding incidental matters the limited jurisdiction is not unreasonably or unduly 
extended. Care must also be taken to see that the scope of these incidental ques- 
tions is not unduly limited so as to affect or impair the limited jurisdiction conferred 
on the authority. . 

In a claim made by an employee on the ground of alleged illegal deduction or 
alleged delay in payment of wages several relevant facts would fall to be considered. 
Is the applicant an employee of the opponent?; and that refers to the subsistence 
of the relation between the employer and the employee. If the said fact is admitted, 
then the next question would be: what are the terms of employment? Is there 
‘any contract of employment in writing or is the contract oral? If that is not a point 
of dispute between the parties then it would be necessary to enquire what are the 
terms of the admitted contract. In some cases a question may arise whether the 
contract which was subsisting at one time had ceased to subsist and the relationship 
of employer and employee had come to an end at the relevant period. In regard 
to an illegal deduction a question may arise whether the lockout declared by the 
employer'is legal or illegal. In regard to contracts of service sometimes parties 
may be at variance and may set up rival contracts, and in such a case it may be 
necessary to enquire which contract was in existence at the relevant time. 

Sarin v, Patil,’ Vishwanath Tukaram v. General Manager, C. Ry. Maharaja Sri 
Umaid Mills. v. Collector of Pali,’ A. V. D’Costa v. B. C. Pate! and Anthony Almeda 
v. Taylor, referred to. 

A writ of certiorari under art. 226 of the Constitution of India can be issued by 
the High Court not only in cases of illegal exercise of jurisdiction. but also to correct 


*Decided, December 12, 1960. Civil Appeal 3 (1960)-IT L. T J. 364. 
No. 243 of 1959. 4 . [1955] 1 S. O. R. 1353. 
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errors of law apparent on the face of the record; errors of fact, though they may 
be apparent on the face of the record, cannot be corrected. 

An error of law which can be corrected by a writ of certiorari must be self-evident. 
i.e. it should not need an elaborate examination of the record. Such a test may be 
satisfactory as a working test in a large majority of cases, but there may be cases. 
in which this test might break down because judicial opinions also differ, and an 
error that may be considered by one Judge as self-evident might not be so con- 
sidered by another. 

Rex vy. Northumberland Compensation Appeal Tribunal, Ex parte Shaw‘, Nagendra 
Nath Bora v. The Commissioner of Hills Division & Appeals, Assam’ and Hari Vishnu 
Kamath v. Syed Ahmad Ishaque, referred to. 


Tur facts are stated in the Judgment. 


M. C. Setalvad, Attorney-General for India, with G. P- Vyas and I. N. Shroff, 
for the appellant. 


Vithalbhai Patel, S. S. Shukla, C. T. Daru and Mrs. E. Udayarathnam, for 
respondent No. 1. 


GAJENDRAGADKAR J. The principal question which this appeal by special 
leave raises for our decision relates to the nature and extent of the jurisdiction 
conferred on the Authority by s. 15 of the Payment of Wages Act, 1986 (Act 
IV of 1936 (hereafter called the Act). This question arises in this way. ` The 
appellant Shri Ambica Mills Co., Ltd. is a textile mill working at Ahmedabad. 
Three of its employees named Punamchand, Shamaldas and Vishnuprasad made 
an application to the Authority under s. 16 of the Act and prayed for an order 
against the appellant to pay them their delayed wages. In order to appreciate 
the contentions raised by the appellant disputing the validity of the respon- 
dents’ claim it is necessary to set out the background of the dispute in some 
detail. It appears that an award called the Standardisation Award which 
covered the mill industry in Ahmedabad was pronounced by the Industrial Tri- 
bunal on April 21, 1948, in Industrial Reference No. 18 of 1947. This award 
fixed the wages for different categories of workers working in the textile mills at 
Ahmedabad, but: left over the question of clerks for future decision. Amongst 
the operatives whose wages were determined by the award the case of hand- 
folders was specifically argued before the Industrial Tribunal. The Labour 
Association urged that the rate of Rs. 36-9-0 awarded to them was too low and 
it was pointed out on their behalf that they did the same work as cut-lookers 
did in Bombay where a head cut-looker was given Rs. 52 and a eut-looker 
Rs. 42-4-0. On the other hand the mill owners contended that the rate should 
have been fixed at Rs. 34-2-0 instead of Rs. 36-9-0. The Tribunal found it 
difficult to decide the point because enough evidence had not been produced 
before it to show the kind of work that hand-folders were doing at Ahmedabad: 
that is why the Tribunal was unable to raise the wage of hand-folders to that 
of cut-lookers in Bombay. However, it made a significant direction in that 
behalf in these words: ‘‘At the same time’’, it was observed, ‘‘we desire to make 
it clear that if there are persons who are doing cut-looking as well as folding, 
they should be paid the rate earned by the eut-lookers in Bombay’’. This 
question has been considered by the Tribunal in para. 16 of its award. 


The question of clerks, the decision of which had been adjourned by. the 
Tribunal was later considered by it and an award pronounced in that behalf. 
However, the said award was later terminated by the clerks in 1949, and that 
led to an agreement between the Ahmedabad Mill Owners’ Association and the 
Textile Labour Association in the matter of wages payable to clerks. This 
agreement was reached on June 22, 1949. Clauses 2 and 5 of this agreement 


6 [1952] 1 K. B. 338. 8. [1955] 1 S. C. R. 1104, ta p. 1123. 
7 [1958] S. C. R. 1240. 
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are material for the pupose of this appeal. Let us, therefore, read the two 
clauses : i 

“2, That this agreement shall apply to all the Clerks employed in the local mills, 
Le, persons doing clerical work, that is those who do routine work of writing, copying 
or making calculations and shall also include compounders and assistant compounders 
who are qualified and who are employed in the local mills. 

5. A separate scale for those of the employees who occupy the position lower than 
that of a full-fledged Clerk but higher than that of an operative will be provided as 
under:-— y 
Rs. 40-3-70-EB-4-90-5-105 

This scale will be applicable in case of ticket-boy, ticket-checker, coupons-seller, 
talley-boy, scale-boy, production-checker thread-counter, cloth-measurer or yard 
counter, fine-reporter, cloth/yarn-examiner, department storeman, cut-looker and those 
others who have not been included above but who can properly fall under the above 
category.’’ 

After this agreement was thus reached persons doing the work of cut-lookers 
began to feel that they were entitled to the benefit of cl. 5 and some claims were 
put forth on that basis against the employers. Vishnuprasad and Punamchand 
applied before the Authority (Applications Nos. 39 and 40 of 1954) and claimed 
delayed wages against the appellant on the ground that they were entitled t? 
higher wages under para. 16 of the award in Reference No. 18 of 1947. This 
claim was resisted by the appellant. The appellant urged that the applications . 
were not maintainable under the Act, that they were barred in view of an 
arbitration award which was then in operation and that on the merits the 
applicants were not doing the work of ecut-looking. All these contentions 
were rejected by the Authority. It examined the duties performed by the 
applicants, and it came to the conclusion that both the applicants were folders 
doing cut-looking, and consequently they were entitled each to Rs. 42-4-0 per 
month; in other words, the Authority came to the conclusion that the applicants 
properly fell under the category specified in para. 16 of the award referred to 
above and as such they were entitled to recover the difference between Rs. 36-9-0 
per month which was paid to each one of them and Rs. 42-4-0 which was due 
to each one of them. This decision was announced on September 2, 1954. 

On July 11, 1955, the present respondents moved the Authority under s. 16 
„of the Act. They urged that they were-semi- clerks ‘and occupied a position 
lower than that of a full-fledged clerk and higher than that of an operative, 
and as such they were governed by cl. 5 of the agreement and were entitled 
to increment provided by the said clause. This claim was resisted by the ap- 
pellant on several grounds. It was urged that the present applications were 
barred by res judicata, that the authority had no jurisdiction to entertain the 
applications, and that on the merits the respondents were not semi-clerks as 
contemplated by cl. 5 of the agreement. On these contentions the Authority 
raised four issues. It held against the respondents and in favour of the ap- 
pellant on issues Nos. 1 and 2 which related to the plea of res judicata and the 
status of the respondents. In view of the said findings it thought it unneces- 
sary to decide the two remaining issues which dealt , with the quantum of amount 
claimed by the respondents. It appears that the question of jurisdiction, though 
urged in its pleading by the appellant, was not raised as an issue and has 
not been considered by the Authority. The finding of res judicata was recorded 
against Punamchand and Vishnuprasad. Shamaldas had not made any pre- 
vious application and so no question of res judicata arose against his appli- 
cation. His application was dismissed only on the ground that he could not 
claim the status of a semi-clerk. The same finding was recorded against the 
two other respondents. It appears that at the trial before the Authority the: 
parties filed a joint Pursis which -enumerated the duties performed by the res- 
pondents in paras. 2 to 7. The authority took the view that ‘‘the duties per- 
formed by them cannot be said to be the duties of persons doing the -routiné 
work of writing, copying and making calculations”. In the result it was held 
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that the respondents were governed by the Standardisation Award and did 
not fall under the subsequent agreement. 

This decision was challenged by the respondents before the District Judge 
who was the appellate Authority under the Act. The appellate Authority also 
was asked to consider the question of jurisdiction. It examined the relevant 
provisions of the Act and held that the Authority had jurisdiction to entertain 
the applications made before it by the respondents. Qn the question of res 
judicata it agreed with the finding of the Authority, and held that the claims 
made by Punamchand and Vishnuprasad were barred by res judicata. Simi- 
larly, on the question of the status of the respondents it agreed that they were 
not semi-clerks. It is clear from the judgment of the appellate Authority that 
in determining the status of the respondents, the appellate Authority applied 
the same test as was invoked by the Authority, and it considered the question 
as to whether the duties performed by the respondents were similar to the 
duties performed by clerks. It is obvious that the tests applied are tests rele- 
vant to the employees falling under cl. 2 of the agreement, and since the appli- 
cation of the said tests led to the conclusion that the respondents did not fall 
under cl. 2 the appellate Authority held that cl. 5 was inapplicable to them; 
in other words, the judgments of both the Authority and the appellate Autho- 
rity clearly show that they took the view that cl. 2 was wholly determinative 
of the issue, and that unless an employee fell under cl. 2 he cannot claim to be 
covered by any part of the agreement including cl. 5. That is why the appeals 
preferred by the respondents were dismissed by the appellate Authority on 
September 2, 1954. 

These appellate decisions were challenged by the respondents by filing a 

writ -petition under arts. 226 and 227 of the Constitution before the Bombay 
High Court. The Bombay High Court has held that the decision of the appel- 
late Authority was patently erroneous in law in that it proceeded on the assump- 
tion that unless el. 2 of the agreement was satisfied cl. 5 would be inapplicable. 
It also held that the finding concurrently recorded by the Authorities below on 
the question of res judicata against two of the respondents was manifestly 
erroneous. On these findings the High Court allowed the writ petition filed 
by the respondents, set aside the orders of the Authorities below and sent the 
ease back to the Authority for dealing with it in accordance with law in the 
light of the judgment delivered by the High Court. It is against this decision 
that the appellant has preferred the present appeal by special leave. 
- The first contention which the learned Attorney-General has raised before 
us on behalf of the appellant is that the High Court has exceeded its jurisdic- 
tion under arts. 226 and 227 in interfering with the decision of the appellate 
Authority. He contends that at the highest the error committed by the appel- 
late. Authority is one of law but it is not an error apparent on the face of the 
record, and he argues that it was not within the competence of the High Court 
to sit in appeal over the judgment of the appellate Authority and examine meti- 
culously the correctness or the propriety of the conclusions reached by it. 

The question about the nature and extent of the jurisdiction of the High 
Courts in issuing a writ of certiorari under art. 226 has been the subject-matter 
of several decisions of this Court. It is now well settled that the said writ 
can be issued not.only in cases of illegal exercise of jurisdiction but also to cor- 
rect errors of law apparent on the face of the record. .In this connection it 
may be pertinent to refer to the observations made by Denning; L. J., in Rex 
v. Northumberland Compensation Appeal Tribunal: Ex parte Shaw’: 


“(The writ] has been supposed to bé confined to the correction of excess of juris- 
diction”, observed Lord Justice Denning, “and not to extend to the correction of errors 
of law; ‘and several judges, have said as much. But the Lord Chief Justice has, in the 
present case, restored certiorari to its rightful position and’ shown that it can be used 
to correct errors of law which appear on the face of the record, even though they do 
not go-to jurisdiction’, 6 - Us nth tek, aT oe f i 

aa ae ~ 1 [1952] -1 K. B. 338, at p. 348. 
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There is no doubt that it is only errors of law which are apparent on the face 
of the record that can be corrected, and errors of fact, though they may be ap- 
parent on the face of the record, cannot be corrected (Vide: Nagendra Nath 
Bora v. The Commissioner of Hills Division G Appeals, Assam).* It is un- 
necessary for us to consider in the present appeal whether or not a certiorari can 
issue to correct an error of fact on the ground that the impugned finding of 
fact is not supported by any legal evidence. Thus it would be seen that the true 
legal position in regard to the extent of the Court’s jurisdiction to issue a writ 
of certiorari can be stated without much difficulty. Difficulty, however, arises 
when it is attempted to lay down tests for determining when an error of law 
ean be said to be an error apparent on the face of the record. Sometimes it is 
said that it is only errors which are self-evident, that is to say, which are evident 
without any elaborate examination of the merits that can be corrected, and not 
those which ean be discovered only after an elaborate argument. In a sense 
it would be correct to say that an error of law which can be corrected by a writ 
of certiorari must be self-evident; that is what it is meant by saying it is an 
error apparent on the face of the record, and from that point of view, the test 
that the error should be self-evident and should not need an elaborate examina- 
tion of the record may be satisfactory as a working test in a large majority of 
eases; but, as observed by Venkatarama Ayyar, J., in Hart Vishnu Kamath 
v. Syed Ahmed Ishaque®, 

“..there must be cases in which even this test might break down, because judicial 
opinions also differ, and an error that might be considered by one Judge as self-evident 
might not be so considered by another”. ) 

Judicial experience, however, shows that though it cannot be easy to lay down 
an unfailing test of general application it is usually not difficult to decide 
whether the impugned error of law is apparent on the face of the record or not. 

What then is the error apparent on the face of the record which the High 
Court has corrected by issuing a writ of certiorari in the present case? Accord- 
ing to the High Court the construction placed by the appellate Authority on 
els. 2 and 5 of the agreement is patently and manifestly erroneous. The ap- 
pellate Authority held on a construction of the said two clauses that cl. 2 was 
the determinative clause, and that unless an employee satisfied the requirements 
of the said clause he could not claim the benefit of cl. 5. In deciding whether 
the High Court should have issued the writ or not it is necessary to examine 
the said two clauses. On looking at the two clauses it seems to us that the 
conclusion is inescapable that the error committed by the appellate Authority 
is manifest and obvious. Clause 2 applies to clerks employed in the local mills, 
and as such it describes the nature of the work which is required to be done by 
persons falling under that clause. Clause 5, on the other hand, obviously pro- 
vides for a separate scale for those employees who are not clerks nor opera- 
tives; these employees occupied a position higher than that of an operative and 
below that of a full-fledged clerk. Therefore, there is no doubt that persons 
falling under cl. 5 cannot fall under cl. 2, and should not, therefore, be ex- 
pected to satisfy the test prescribed by the said clause. A bare perusal of the 
list of employees specified by designation as falling under cl. 5 will show that 
the application of the test which is relevant under cl. 2 would in their case 
be wholly mappropriate and irrelevant. Therefore, in our opinion, the error 
committed by the appellate Authority was of such a manifest character that the 
High Court was justified in correcting the said error by the issue of a writ of 
certiorart. The question involved in-the decision of the dispute is not so much 
of construction of the document as of giving effect to the plain terms of the 
document. If cl. 5 expressly provides for employees not falling under cl. 2, 
and if that intention is clarified by the list of designations which fall under 
el. 5 yet the appellate Authority reads that clause as subject to el. 2, that: must 
be regarded as an error patent on the face of the record. It is not a case where 
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two alternative conclusions are possible; it is a ease of plain misreading of the 
two provisions ignoring altogether the very object with which the two separate 
provisions were made. In our opinion, therefore, the contention raised by the 
learned Attorney-General that by issuing the writ the High Court has exceeded 
its jurisdiction is not well-founded. 

That takes us to the second, and in fact the principal, contention which 
has been seriously argued before us by the learned Attorney-General. He urged 
that the applications made by the respondents’ Union on behalf of the three 
employees were incompetent under s. 15 of the Act and the Authority exceeded 
its jurisdiction in entertaining them. It is true that this point was not speci- 
fically urged before the Authority, but it appears to have been argued before ~ 
the appellate Authority and the High Court, and it is this contention which 
raises the problem of construing s. 15 of the "Act. The case for the appellant 
ìs that the jurisdiction conferred on the Authority under s. 15 is a limited juris- 
diction, and it would be unreasonable to extend it on any inferential ground or 
by implication. 

The scheme of the Act is clear.. The Act was intended to regulate the pay- 
ment of wages to certain classes of persons employed in industry, and its ob- 
ject is to provide for a speedy and effective remedy to the employees in respect 
of their claims arising out of illegal deductions or unjustified delay made in 
payment of wages to them. With that object s. 2(v1) of the Act has defined 
wages. Section 4 fixes the wage period. Section 5 prescribes the time of pay- 
ment of wages; and s. 7 allows certain specified deductions to be made. Section 
15 confers jurisdiction on the Authority appointed under the said section to 
hear and decide for any specified area claims arising out of deduction from 
wages, or delay in payment of wages, of persons employed or paid in that area. 
It is thus clear that the only claims which ean be entertained by the Authority 
are claims arising out of deductions or delay made in payment of wages. The 
jurisdiction thus conferred on the Authority to deal with these two categories 
of claims is exclusive; for s. 22 of the Act provides that matters which lie within 
the jurisdiction of the Authority are excluded from the jurisdiction of ordinary 
Civil Courts. Thus, in one sense the jurisdiction conferred on the Authority is 
limited by s. 15, and i in another sense it is exclusive as prescribed by s. 22. 

In dealing with claims arising out of deductions or delay made in payment 
of wages the Authority inevitably would have to consider questions incidental to 
the said matters. In determining the scope of these incidental questions care 
must be taken to see that under the guise of deciding incidental matters the 
limited jurisdiction is not unreasonably or unduly extended. Care must also 
be taken to see that the scope of these incidental questions is not unduly limited 
‘so as to affect or impair the limited jurisdiction conferred on the Authority. 
While considering the question as to what could be reasonably regarded as 
incidental questions let us revert to the definition of wages prescribed by s. 
2(vt). Section 2(vz), as it then stood provided, inter alia, that ‘wages’ means 
all remuneration capable of being expressed in terms of money which would, 
if the terms of the contract of employment, express or implied, were fulfilled, 
be payable to a person employed in respect of his employment or of work done 
in such employment, and it includes any bonus or other additional remuneration 
of the nature aforesaid which would be so payable and any sum payable to such 
person by reason of the termination of his employment. It also provided 
that the word ‘‘wages’’ did not include five kinds of payments specified in 
els. (a) to (e). Now, if a claim is made by an employee on the ground of 
alleged illegal deduction or alleged delay in payment of wages several relevant 
facts would fall to be considered. Is the applicant an employee of the op- 
ponent?; and that refers to the subsistence of the relation between the employer 
and the employee. If the said fact is admitted, then the next question would be: 
what are the terms of employment? Is there any contract of employment in 
writing or is the contract oral? If that is not a point of dispute between the 
parties then it would be necessary to enquire what are the terms of. the admitted 
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eontract. In some cases a question may arise whether the contract which was 
subsisting at one time had ceased to subsist and the relationship of employer 
and employee had come to an end at the relevant period. In regard to an 
illegal deduction a question may arise whether the lockout declared by the 
employer is legal or illegal. In regard to contracts of service sometimes parties 
may be at variance and may set up rival contracts, and in such a case, it may be 
necessary to enquire which contract was in existence at the relevant time. Some 
of these questions have in fact been the subject-matter of judicial decisions, 
(Vide: Sarin v. Patil+; Vishwanath Tukaram v. General Manager, C. Ry.®; 
and Maharaja Sri Umaid Mills v. Collector of Pali®); but we do not propose 
to consider those possible questions in the present appeal, because, in our opi- 
nion, it would be inexpedient to lay down any hard and fast or general rule 
which would afford a determining test to demarcate the field of incidental facts 
which can be legitimately considered by the Authority and those which cannot 
be so considered. We propose to confine our decision to the facts in the present 
ease. 

What are the facts in the present case? The relationship of employer and 
employee is not in dispute. It is admitted that the three workmen are employed 
by the appellant, and do the work of bleach-folders. These folders are classified 
into Uttarnars and Chadhavnars. Indeed, the items of work assigned to these 
categories of folders are admitted. The appellant contends that the employ- 
ment of the three workmen is governed by the Award which is in operation, 
whereas the respondent Union contends that they are governed by cl. 5 of the 
subsequent agreement. It is common ground that both the Award and the 
agreement are in operation in respect of the persons governed respectively by 
them, so that it is not disputed by the appellant that the persons who are spe- 
cified by their designation under el. 5 would be entitled to the benefit of the 
said clause and would be governed by the Award. If an employee is called a 
cut-looker by any mill he would naturally fall under el. 5; in other words, all 
the specified categories of employees named by designation in that clause would 
not be governed by the Award though at one stage they were treated as opera- 
tives but they would be governed by el. 5 of the agreement; and if a person 
bearing that designation applied under s. 15 of the Act his application would 
be competent. The appellant’s argument, however, is that when the last part 
of cl. 5 refers to other employees ‘‘who have not been included above but who 
‘ean properly fall under the above category’’ no designation is attached to that 
elass, and in such a case it would be necessary to enquire whether a particular 
employee can properly fall under the said category, and that, it is urged, means 
that such an employee cannot apply under s. 15 but must go to the industrial 
Court under the ordinary industrial law. Thus the controversy between the 
parties lies within a very narrow compass. An employee designated as a cut- 
looker can apply under s. 15 and obtain relief from the Authority; an employee 
not so designated but falling under the said category by virtue of the work 
assigned to him, it is said, cannot apply under s. 15 because the Authority 
cannot deal with the question as to whether the said employee properly falls 
under the said category or not. In our opinion, on these facts, the question 
as to whether a particular employee is an operative falling under the Award 
or one who is above an operative and below the clerk falling under el. 5 is a 
‘question which is so intimately and integrally connected with the problem of 
wages as defined under s. 2(vz) that it: would be unreasonable to exclude the 
decision of such a question from the jurisdiction of the Authority under s. 15. 
If a contract of employment is admitted and there is a dispute about the con- 
struction of its terms, that obviously falls within s. 15 of the Act. If that is 
so, what is the difference in principle where a contract is admitted, its terms 
are not in dispute, and the only point in dispute is which of the two subsisting 
contracts applies to the particular employee in question. If the appellant’s 
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argument were to prevail it would lead to this anomalous position that if a 
general contract of employment provides for payment of wages to different 
categories of employees and describes the said eategories by reference to the 
duties discharged by them, none of the employees can ever avail himself of the 
speedy remedy provided by s. 15 of the Act. In such a case every time a dispute 
may arise about the duties assigned to a particular employee before his wages. 
are determined. In our opinion, to place such an artificial limitation on the 
limits of the jurisdiction conferred on the Atuthority by s. 15 is wholly un- 
reasonable. That is the view taken by the High Court in the present case and 
we see no reason to differ from it. 

The question about the nature and scope of the limited jurisdiction conferred 
on the Authority under s. 15 has been considered by this Court in the case 
of A. VF. D’Costa v. B. C. Patel’. In that case the scheme of the Act has been 
examined by Sinha, J., as he then was, who spoke for the majority view, and 
it has been held that l 

“if an employee, were to say that his wages were Rs. 100 per month which he actually 

received as and when they fell due but that he would be entitled to higher wages if his. 
claims to be placed on the higher wages scheme had been recognized and given effect 
to, that would not,...be a matter within the ambit of the authority’s jurisdiction. The 
authority has the jurisdiction to decide what actually the terms of' the contract betweem 
the parties were, that is to say, to determine the actual wages; but the authority has no 
jurisdiction to determine the question of potential wages”. 
The Court took the view that the employee’s complaint in that case fell within 
the latter illustration. It would thus be seen that according to this decision 
the Authority has jurisdiction to determine what the terms of contract between 
the parties are, and if the terms of the contract are admitted and the only 
dispute is whether or not a particular employee falls within one category or 
another, that would be incidental to the decision of the main question as to 
what the terms of the contract are, and that precisely is the nature of the 
dispute between the parties in the present case. 

The learned Attorney-General has relied very strongly on the decision of the 
Bombay High Court in Anthony Almeda v. Taylor. In that case the employer 
and the employee went before the Court on the basis of different contracts and 
the Court held that it was not within the jurisdiction of the Authority to decide 
which of the two contracts held the field, which of them was subsisting, and 
under which of them the employer was liable to pay wages. It would be clear 
from the facts in that case that two rival contracts were pleaded by the parties, 
according to whom only one contract was subsisting and not the other, and so 
the question for decision was which contract was really subsisting. We do not 
propose to express any opinion on the correctness of the view taken by the 
Bombay High Court on this question. AIl we are concerned to point out is 
that in the present appeal the dispute is substantially different. Both contracts 
admittedly are subsisting. The only point of dispute is: do the three workmen 
fall within the category of cut-lookers or do they not? If they do then cl. 5 
applies; if they do not the Award will come into operation. That being so, 
we do not see how the decision in Almeda’s case can really assist the appellant. 

In this connection we may point out that it is common ground that in 
Ahmedabad textile mills do not have a class of employees called, cut-lookers as 
in Bombay. The work of eut-looking along with other kind of work is done by 
bleach-folders and other folders. That was the finding made by the Authority 
on an earlier occasion when Punamchand and Vishnuprasad had moved the 
‘Authority under s- 15 of the Act. The learned Attorney-General had strenu- 
ously contended that it is unfair to give the same pay to the three workmen 
.who are doing the work of cut-lookers only for a part of the time and were 
substantially doing the work of bleach-folders; that, however, has no relevance 
in determining the present dispute. The only point which calls for decision is 


7 [1955] 18. C. R. 1353, at p. 1362. 8 (1956) 58 Bom. L. R. 809. 
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whether or not the work done by the three respondents takes them within the 
category of cut-lookers specified under cl. 5, and as we have already pointed 
out, on an earlier occasion the Authority has found in favour of two of the three 
respondents when it held that they were folders doing cut-looking. If the said 
finding amounts to res judicata it is in favour of the two respondents and not 
in favour of the appellant; that is why the learned Attorney-General did not 
seriously dispute the correctness of the decision of the High Court on the ques- 
tion of res judicata. 
In the result, the appeal fails and is dismissed with costs. 
Appeal dismissed. 


Present: Mr. Justice Syed Jafer Imam, Mr. Justice A. K. Sarkar and Mr. Justice 
Raghubar Dayal. 


THE ORIENTAL METAL PRESSING WORKS (P.) LTD. v. BHASKAR 
KASHINATH. THAKOOR.* 

Companies Act (I of 1956), Secs. 312, 255, 254, 317, 313—Indian Companies Act (VIF 
of 1913), Sec. 86B, first proviso—Whether word “assignment” in s. 312 of Act of 
1956 includes “appointment”—Appointment by director of another in his place by 
will whether prohibited by s. 312. 


In s. 312 of the Companies Act, 1956, the word “assignment? does not mean “ap-~ 
pointment’. Therefore, s. 312 of the Act does not prohibit an appointment by 2 
director of his successor. 

The Act contemplates an appointment by a director of another person as director 
to take his office, when made vacant by his resignation or death or the expiry of 
the term of his office. There will be nothing illegal, if power is exercised in the 
case of the death of the director, by an appointment made by his will. 


THe facts appear at 61 Bombay Law Reporter 1045. 


M. C. Setalvad, Attorney General for India, with A, P. Bhatt, Rameshwar 
Nath, S. N. Andley, P. L. Vohra and J. B. Dadachanji, for the appellants. 


SARKAR J. Dadoba Tukaram Thakoor carried on a business under the name 
and style of Oriental Metal Pressing Works. On May 26, 1955, a private com- 
pany was incorporated under the name of Oriental Metal Pressing Works Ltd., 
hereafter called the Company, to take over the aforesaid business. On July 
7, 1955, Dadoba transferred his business to the Company. On the same date, 
an agreement was made between him and the Company by which he was 
appointed the managing director of the Company for life and was given the 
power ‘‘by deed inter vivos or by will or codicil to appoint any person to be 
a Managing director in his place and stead’’. Regulation 109 of the articles of 
the Company reproduced these provisions. The shareholders of the Company 
were Dadoba, his brother, ‘the respondent Bhaskar, and his two sons, the appel- 
lant Govind and the respondent Harish, of whom the first three were the 
directors, Dadoba being the managing director. This constitution of the Com- 
pany continued till Dadoba’s death on January 14, 1957. 

Dadoba had died leaving a will whereby he purported to appoint the appellant 
Govind the managing director of the Company in his place from the date of 
his death.” Shortly after Dadoba’s death disputes arose between the appellant 
Govind and the respondent Bhaskar. The appellant Govind was contending 
that the respondent Bhaskar had ceased to be a director on account of his failure 
to attend the directors’ meetings. He also purported to co-opt the appellant 
Bhalchandra as a director. The respondent Bhaskar contended that he had 
not ceased to be a director and challenged the legality of the appointment of 
the appellant Bhalchandra as a director. He further contended that the 


* Decided, December 16, 1960. Civil Appeal No. 10 of 1960. 
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appointment of the appellant Govind as the managing director. of the Company 
-by the will of Dadoba, was void. On November 22, 1957, the respondent 
Bhaskar filed a suit in the City Civil Court of Bombay against the Company, 
the appellants Govind and Bhalchandra and the respondent Harish ‘for the 
following declarations and for reliefs incidental thereto: 

(a) the appointment of the appellant Govind as the managing director 
-was void; 

(b) the appointment of the appellant Bhalchandra as director was. ee 
and inoperative; and 

(c) he (the respondent Bhaskar) was and continued to be a atest, 

The learned Judge of the City Civil Court accepted all the contentions of the 
respondent Bhaskar and made the declarations claimed. 

The Company and the appellants Govind and Bhalchandra appealed from 
this decision to the High Court at Bombay. The appeal came up for hearing 
before a bench of two learned Judges of that Court. These learned Judges 
-having taken different views, the matter was referred to another learned Judge 
of the same High Court. In the eventual result, according to the opinion of 
the majority of the learned Judges, the appeal was dismissed and the decree 
of the City Civil Court was confirmed. The High Court, however, granted a 
certificate under art. 183(7) (a) of the Constitution and the present appeal has 
been filed by the Company, Govind and Bhalchandra pursuant thereto. The 
respondents to this appeal are Bhaskar and Harish. 

It appears that while the appeal was pending in this Court, the respondent 
Bhaskar sold his holding in the Company to the appellant Govind and has now 
no interest in the Company or the appeal. No one has consequently appeared 
to contest the appeal in this Court, the respondent Harish apparently not being 
interested in doing so. In these circumstances, the questions whether the res- 
pondent Bhaskar continues to be a director and whether the appellant Bhal- 
chandra was legally co-opted as a director are no longer live issues and have 
not been canvassed in this appeal. On those questions, therefore, we express 
no opinion. Another result, rather unfortunate, has been that we have not 
had the advantage of arguments against the appeal. 

The Courts below held that the appointment of the appellant Govind as 
managing director by the will of Dadoba was void in view of the provisions of 
s. 312 of the Companies Act, 1956. That section reads thus: 


S. 312. “Any assignment of his office made after the commencement of this Act 
by any director of a company shall be void.” 
The Act came into force on April 1, 1956, and Dadoba had both made his will 
and died, after that date. The appointment of the appellant Govind as manag- 
ing director was, therefore, made after the commencement of the Act. 

Now, s. 312 makes the assignment of his office by a director void.- It does 
not, on the face of it, say that an appointment by a director of another person 
as the director in his place, would be void. The High Court, however, took the 
view that the word ‘‘assignment’’ in the section included ‘‘appointment’’, and 
so, such appointment would also be void under the section. What we have to 
decide is whether the High Court was right in this view. 

Before we proceed to examine this question, we have to point out one thing. 
It appears that the High Court thought that the appellants had conceded that 
an appointment by a director of another in his place by act inter vivos would 
be an assignment of the office of a director within s. 312, and had only contended 
that such an appointment by will, which is what had, beeh done by Dadoba, 
would not be an assignment and would not, therefore, be rendered void by the 
section. The learned Attorney-Gener al, appearing for the appellants, said that 
in this the High Court was in error and no such concession had been made. He 
further expressly withdrew that concession. This he was clearly entitled to do. 
It, therefore, becomes unnecessary for us to deal with the reasoning of the High 
Court i in support of the view accepted by it, which were based on the concession. 

We have given the views of the High Court a most respectful and anxious 
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consideration but we do not find ourselves able to agree with them. We will 
presently state our reasons for this conclusion, but now we wish to point out 
that in the view we have taken of the matter it will not be necessary for us to 
-deal with the argument advanced in the High Court that the section only for- 
bade a-director from appointing his successor, assuming assignment included 
appointment, but it did not prevent a managing director from assigning his 
office or appointing his successor which was what Dadoba had done. If the 
section did not prevent a director from appointing his successor, which we do 
not think it did, then, clearly, there is nothing in it which ean justify the view 
that a managing director cannot appoint his successor. 

The section says that a director-shall not be able to assign his offce. It may 
be, as the High Court pointed out, that apart from ‘‘transfer’’ another meaning 
of the word ‘‘assignment’’ is, “appointment”. But on a plain reading of the 
language used in the section, it does not seem to us possible to hold that the 
word ‘‘assignment’’ in it, can mean ‘‘appointment’’. 

First, the. section talks of ‘assignment of his office’’ by a director. The word 
“his” would indicate that the office contemplated was one held by the director 
.at the time of assignment. An appointment to an office can be made only iÈ 
the office is vacant. It is legitimate, therefore, to infer that by using the word 
‘‘his’’ the Legislature indicated that an appointment by a director to the office 
which he previously held but did not hold at the date of the appomtment, was 
not to be included within the word ‘‘assignment’’. Again, there can be no 
doubt that the section was intended to render void a transfer of his office by a 
director for, if the section had intended only to avoid an appointment by a 
-director of his successor, it would have clearly said so and would not have used 
the word ‘‘assignment’’. Therefore, even if it is possible for the word ‘‘assign- 
ment” to have the meaning of ‘‘appointment’’, then it would have to be given 
both the meanings of ‘‘transfer’’ and ‘‘appointment” in the section. This is 
what the High Court did. That would produce a curious result. Transfer and 
appointment are clearly entirely different things. Even apart from considera- 
tions arising from the law of conveyance, which the High Court was unable to 
entertain in connection with the transfer of an office, a transfer from its very 
nature inevitably imports the passing of a thing from one to another; a transfer 
without the passing of the thing transferred, even when that thing is an office, 
cannot be conceived. An ‘‘appointment’’, on the other hand, has nothing to 
do with anything passing from one to another; it connotes the putting in of 
-someone in a vacancy. .The acts constituting a transfer and an appointment 
are, therefore, wholly dissimilar. It would be an unusual statute which by the 
use of a single word intended to prohibit at the same time, two wholly different 
acts. We do not think that a construction leading to such a result is permissible. 

Secondly, s. 255 of the Act permits one-third of the total number of directors 
‘of a public company and all the directors of a private company to be appointed 
otherwise than by the company at a general meeting, if the articles make pro- 
vision in this regard. The Act, therefore, expressly permits directors to he 
appointed otherwise than by the company. It follows that within the limit 
as to the number prescribed by the section, a power of appointment of directors 
ean be legitimately conferred by the articles on any person including one who 
holds the office of a director. The Act expressly permits such power being 
conferred. In order, however, that a director may exercise this power of ap- 
pointment, there must be a vacant office of a director. He may himself bring 
about that vacancy by resignation of his office. The vacancy would again be 
‘eaused by his death or by the expiry of the term of his office. It would follow 
that the Act contemplates an appointment by a director of another person as 
-director to take his office, when made vacant by his resignation or death or the 
expiry of the term of his office. There will be nothing illegal, if the power is 
exercised in the case of the death of the director, by an appointment made by 
his will. It will not be right so to interpret s. 312, when its language does not 
compel it, as to bring it in conflict with the provisions of s. 255. This would 
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happen, if the word ‘‘assignment’’ in s. 312 was interpreted as including 
“appointment” and thereby making it prevent a director from appointing his 
successor when s. 255 permits him to do that. Therefore again we think that 
in s. 312 the word ‘‘assignment’’ does not mean ‘‘appointment”. 

The High Court was of the view that unless ‘‘assigument’’ included 
‘‘anpointment’’, the object of the Act would be defeated. It was said that the 
intention and the object of the section was to restrain and prevent a director 
from putting some one in his place and stead by any act on his part. This 
point was further expressed more clearly in the following words: 

“It is now well understood that the new Companies Act, aims at eradicating many 

serious mischiefs which the principle of perpetual management of companies had caused 
in the past,” 
The High Court felt that it would be defeating that aim by reading s. 312 as 
if the words ‘‘assignment of his office’ only meant a ‘‘transfer of office’’ and 
did not include the appointment of his successor by a director. Apparently 
the High Court thought that by making it possible for a director to choose his 
successor, the management of the company would be permitted to remain all 
along in one hand and this the Act wanted to prevent. It does not seem to us 
that the Act wanted to prevent this. The Act by enacting s. 255 shows that it 
does not disapprove of a person having power to appoint a succession of direc- 
tors and in the case of a private company, a succession even of all the directors. 
Such a person would have what has been described as ‘‘ perpetual management”. 
It would follow that the Act did not consider this as an evil which required 
prevention. If perpetual management by an outsider is not an evil, nor would 
such management by one who is a director of the company be so. This aspect 
is very clearly illustrated. by the case in hand. Dadoba had this ‘‘perpetual 
management’’. But the whole of the Company’s undertaking was really a 
largess from him. In fact he held nearly 43 per cent. of the shares of the Company. 
It is inconceivable that perpetual management by him would have worked to 
the detriment of the Company. We are, therefore, unable to agree that it was 
the object of the Act or of s. 312 to prevent a director from appointing his 
successor. 

In view of the clear provisions of s. 255 we do not think that it ean be said, 
as was done in the High Court, that ss. 254 and 317 of the Act, impliedly indi- 
cate that there should be no perpetual management. Section 254 says that a 
corporation or an association of persons shall not be eligible as a director. But 
this is not because, otherwise, there would be perpetual management. The 
persons comprising the corporation or the association must change from time to 
time and so, even if they were appointed directors, there would be no perpetual 
management. We rather think that the idea behind s. 254 is that as the office 
of a director is to some extent an office of trust, there should be somebody 
readily available who ean be held responsible for the failure to carry out the 
trust and it might be difficult to fix that responsibility if the director was a 
corporation or an association of persons. Turning to s. 317, we find that it 
provides that a managing director cannot be appointed for a term exceeding five 
years at a time. Section 315 however makes s. 317 inapplicable to a private 
company. Therefore, s. 317 is not available to support an argument that the 
Act does not want a private company—and we are concerned with that type of 
a company—to be under perpetual management. But indeed s. 317 does not 
support that argument in the case of a public company either. It forbids an 
appointment of a managing director for more than five years ‘‘at a time”. It 
permits the managing director to be reappointed after a term is over. If he is 
so re-appointed, then there would be ‘‘perpetual management’’ by him. The 
Act does not, therefore, intend by s. 317, to prevent that. Lastly, s. 317 is not 
concerned with directors, which s. 312 is. 

Another argument that has to be dealt with is that if s. 312 does not prohibit 
an appointment by a director of his suecessor, that section can easily be ren- 
dered infructuous by a director adopting the simple device of appointing a 
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person as his successor in office instead of transterring the office to him. It 
seems to us that the question does not really arise. A director can legally and 
effectively appoint his successor only to the extent the articles permit this sub- 
ject, of course, to the limit prescribed in s. 255 in the case of a public company. 
An appointment so legally made does not result in an evasion of s. 312 for, as, we 
have earlier said, the section could not have intended to prevent what another 
section in the same Act made legal. An appointment made outside the powers 
legally conferred by the articles is wholly ineffective, and, therefore, is not an 
appointment at all and hence again, does not result in an evasion of s. 312. 

We have now to consider an argument based on the first proviso to s. 86B 
of the Companies Act of 1918. The main part of s. 86B contained a provision 
analogous to that of s. 312 of the new Act. It made an assignment of his office 
by a director to another person, under an agreement with the company, void, 
unless such assignment was approved by a special resolution of the company. 
Under the new Act the assignment has been made. altogether void and would 
not become valid even if approved by a special resolution of the company. Now, 
the proviso laid down that the exercise by a director of a power to appoint an 
- alternate director to act for him during an absence of not less than three months 
from the district in which meetings of the directors are ordinarily held, if done 
with the approval of the board of directors, would not be deemed to be an assign- 
ment of office within the meaning of this section. The High Court took the view 
that this proviso showed that in certain circumstances an appointment by a 
director of another in his place might be deemed to be an assignment of his 
office and that since the new Act is a consolidating Act, it must be deemed to 
have continued the policy of the earlier Act and, therefore, for the purpose of 
s. 312, an ‘‘assignment’’ must include an ‘‘appointment’’. 

The learned Attorney-General pointed out that in the new Act there is no 
proviso, and, therefore, the rule of construction applied by the High Court, 
which enables by raising a presumption, something to be included in the main 
part of a section by reason of a provision in a proviso to it, has no application 
. to the new Act for, here the provision in the proviso has been enacted in the 
form of an independent section, namely, s. 313. According to him, this depar- 
ture from the old arrangement ‘of the provisions, in the new Act, shows that it 
was not intended to continue the policy of the old Act. He also said that the 
proviso in substance stated that the appointment by a director of an alternate 
director might in certain circumstances be deemed to be an assignment. He 
pointed out that by using the word.‘‘deemed”’ the proviso made it clear that 
the appointment of an alternate director was not a real assignment of office but 
was only to be fictionally taken as one. His contention was that such fiction 
could arise in a case coming strictly within the proviso but could not by exten- 
sion be made to arise in any other case. These seem to us to be arguments of 
weight. Further in s. 318 of the new Act, which has taken the place ‘of the first 
Proviso to s. 86B of the old Act, the power to appoint an alternate director has 
been given to the board and not to the director -who intends to absent himself. 
No seope for any deeming provision as in the Act of 1913 remains. Therefore 
again an argument based on the proviso to s. 86B would not be available for 
the purpose of the present Act. 

It further seems to us that the proviso to s. 86B does not indicate that it 
was intended that the word ‘‘assignment’’ in the main part of the section would 
include ‘ “appointment”. The rule of, construction on which the High Court 
relied in arriving at the view that it did, was put in these words: 

“It is a well established, principle of construction that when one finds a proviso to 
a section, the presumption is that but for -the proviso the enacting pert of the section 
would have included the subject matter of: the proviso.” 
This rule would enable the Court to hold in regard to s. 86B at the most that an 
appointment of an alternate director by a director intending to absent himself 
would have been an assignment of his office but for the proviso. It would be an 
unwarranted extension of this -principle to hold that all appointments of their 
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successors by directors would be assignments within the main part of the section. 
In any case, in our view, as in s. 3812 of the new Act, so under the main part 
of s. 86B of the old Act, an appointment of a successor to his office by a director, 
was not an assignment of his office by him for, the old Act contained in s. 83B, 
provisions substantially similar to those contained in s. 255 of the new Act, and 
the reasons which have inclined us to the view that in s. 312 the word ‘“‘assign- 
ment’’ does not inelude ‘‘appointment’’ would equally lead to the same con- 
clusion in regard to s. 86B. If the enacting part did not prohibit the appoint- 
ment of his successor by a director, such prohibition cannot be read into it, 
in reliance upon a proviso. We may read here the observations of Lord Watson 
in West Derby Union v. Metropolitan Life Assurance Socmety’: 

“...I am perfectly clear that if the language of the enacting part of the statute does 

not contain the provisions which are said to occur in it, you cannot derive these provi- 
sions by implication from a proviso.” 
It may be that the proviso was enacted ex abundanti cautela or it may be again, 
to prevent a possible argument that by the appointment of alternate directors 
an evasion of the main part of s. 86B was being attempted. In view of the 
fact that the power to appoint alternate directors was not given by the old 
Act, but had to be given by the articles, such an argument miglit not have been 
unlikely. Therefore, it seems to us that the proviso to s. 86B of the old Act 
does not assist the argument that in s. 312 of the new Act, the word ‘‘assign- 
ment’’ would include ‘‘appointment’’. 

‘We think we ought to say something about what strikes us to be the policy 
behind s. 312 of the new Act. We have earlier said that under s 255 of that 
Act a certain number of directors in a public company has to be appointed 
by the company in a general meeting. In the case of a private company like- 
wise, the directors have to be appointed similarly except to the extent the 
articles otherwise provide. It would, therefore, appear to be the policy of the 
Act that to a certain extent the appointments of the directors have to be made 
by the shareholders. It is intended that a certain number of directors would 
be the chosen representatives of the shareholders. If a director appointed by 
the company was permitted to assign his office, then the new incumbent would 
not be the chosen representative of the shareholders, and the intention of the 
Act would be defeated. It seems to us that it is to prevent this result that the 
Act forbids a director by s. 812 from assigning his office. Where, however, a 
director has been appointed otherwise than by the company in a general meeting, 
the shareholders have nothing to do with his appomtment. Such a director is 
not the chosen representative of the shareholders and the shareholders cannot 
claim to have a say in the appointment of his successor. We ean discern no 
policy in the Act which can be said to be liable to be defeated by the appoint- 
ment of the successor of such a director by him. Therefore, s. 312 was not 
concerned with such an appointment. 

In the present case Dadoba had power under the articles to appoint a person 
to be the managing director in succession to him, and in exercise of that power 
he had appointed the appellant Govind as the managing director to hold the 
office after his death. Such power was clearly recognised by, and legal under, 
s. 255 of the new Act. For the reasons earlier stated the exercise of such power 
does not offend s. 312. It follows that the appellant Govind had been lawfully 
and validly appointed the managing director of the Company. 

We, therefore, declare that the appellant Govind had been validly appointed 
the managing director of the Company, and set aside the decisions of the Courts 
below that he had not been so appointed. We have not been asked to interfere 
with the rest of the judgment under appeal and we do not do so. We also 
make no order for costs as no costs have been asked. 


Order accordingly. 


1 [1897] A. C. 647, 652. 
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Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice J. L. Kapur, Mr. Justice 
P. B. Gajendragadkar, Mr. Justice K. Subba Rao and Mr. Justice K. N. Wanchoo. 


GANGADHARRAO NARAYANRAO MAJUMDAR v. THE STATE OF 
BOMBAY.* 

Bombay, Personal Inams Abolition Act (Bom. XLII of 1953)—Constitution of India, 
Art, 31-A—Constitutionality of Act—Inams dealt with by Act whether covered by 
expression “estate” in art. 31-A—Right of inamdars to retain difference between full 
assessment and quit-rent whether a right in an estate. 


The Bombay Personal Inams Abolition Act, 1953, which extinguishes or modifies the 
rights of inamdars in the inam estates and which provides no compensation for ex- 
tinction of certain rights, is protected by art. 31-A of the Constitution of India and 
is, therefore, constitutional. 


Tue facts appear at 56 Bombay Law Reporter 1062. 


Purshottam Trikamdas, with V. M. Iimaye, Mrs. E. Udayaratnam and 8. X. 
Shukla, for the appellants (In all the appeals). 

H. N. Sanyal, Additional Solicitor-General of India, with N. P. Nathwani, 
K..L. Hathi and R. H. Dhebar, for the respondents (In all the appeals.). 


WancHoo J. These six appeals on a certificate granted by the Bombay High 
Court raise a common question as to the constitutionality of the Bombay Per- 
sonal Inams Abolition ‘Act, No. XLII of 1953, (hereinafter called the Act), and. 
will be disposed of by this judgment: The appellants hold personal inams 
which are covered by Bombay Acts Nos. II and VII of 1863. The Act was 
attacked on a number of grounds m the High Court of which only two have- 
been urged before us, namely, (i) that the property which has been dealt with, 
under the Act is not an estate and (11) . that no compensation has been provided 
in the Act for taking away the property of the appellants. The writ petitions 
were opposed by the State of Bombay and the main contention on its behalf 
was that the Act: was protected under art. 31-A of the Constitution. 

Before we deal with the two poimts raised before us, we should lke briefly 
to refer to the rights which holders of personal inams had by virtue of Bombay 
Acts Nos. II and VII. of 1868. Act No. II extended to certain parts of the 
Presidency of Bombay and dealt with holders of lands in those parts who were 
holding lands wholly or partially exempt from the payment of government land- 
revenue. The Act’ provided. for. the cases of holders of such lands whose title to 
exemption had not.till then been formally adjudicated. It laid down that if such: 
holders of lands consented to submit to the terms and conditions prescribed in 
the Act in preference to being obliged to prove their title to the exemption en- 
joyed by them, the Provincial Government would: be prepared to finally 
authorise and guarantee the continuance, in perpetuity, of the said land to the- 
said holders, their heirs and, assigns upon the said terms and subject to the said 
conditions. The main provision.of the Aet in this respect was that such holders 
of land would be entitled to keep their lands in perpetuity subject to paymeut 
of (i) a fixed annual payment as nazrana in commutation of all claims of the 
Crown in respect of succession and transfer which: shall be calculated at the- 
rate of one anna for each rupee of assessment and (ii) a quit-rent equal to- 
one-fourth of the assessment. There were other provisions in the Act for those 
eases where the holders of such lands were not prepared to abide by the con- 
ditions of the Act, and wanted their claims‘to be adjudicated; but we are not 
concerned with those provisions for present- purposes.: Thus the, main right 
which the holders of lands got by Act II was that they held their lands on pay- 
ment of one-fourth of the assessment instead of full assessment plus further: 
one-sixteenth of the assessment; thus they paid in- all five annas in the rupee 
of the full assessment and retained eleven annas in the rupee for themselves. 

Act. No.. VII. dealt with similar holders of lands in the remaining parts of 


*Decided, Octobér- 3; 1960: CiviltAppeals. Nos. 165 to 160 of 1956. 
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the Presidency of Bombay, and made similar provisions with this difference that 
such holders of lands were to pay two annas for each rupee of the assessment 
as quit-rent under s. 6. Thus those who came under Act VII paid only two 
annas in the rupee of the assessment and retained fourteen annas in the rupee 
for themselves. 

We now turn to the provisions of the Act. By s. 2(c) ‘‘inamdar’’ is defined 
as a holder of personal inam and includes any person eon holding under 
or through him. Section 2(d) defines an ‘‘inam village”? ‘inam land’’ while 
s-2(e) defines ‘‘personal inam’’. Section 3 provides that the Act will not apply 
to certain inams including devasthan inams or inams held by religious or chari- 
table institutions. The Hzplanation to the section lays down that by the term 
‘‘inams held by religious or charitable institutions” will be meant devasthan or 
dharmadaya mams granted or recognized by the ruling authority for the time 
being for a religious or charitable institution and entered as such in the aliena- 
tion register kept under s. 53 of the Bombay Land Revenue Code, 1879 
(heremafter called the Code), or in the records kept under the rules made 
under the Pensions Act, 1871. Thus so far as religious or charitable institutions 
were concerned those inams which they held from the very beginning as devas- 
than or dharmadaya inams and which were entered in the relevant records 
were out of the provisions of the Act. Section 4 extinguishes all personal 
inams and save as expressly provided by or under the provisions of the Act, 
all rights legally subsisting on the said date in respect of such personal inams 
were also extinguished subject to certain exceptions which are, however, not 
material now. Section 5 provides that all inam villages or mam lands are and 
shall be liable to the payment of land-revenue in accordance with the provisions 
of the Code or the rules made thereunder and the provisions of the Code and 
the rules relating to unalienated lands shall apply to such lands. It further 
provides that an inamdar in respect of the inam land in his actual possession 
or in possession of a person. holding from him other than an inferior holder 
(subject to an exception which we shall mention just now) would be primarily 
liable to the State Government for the payment of land-revenue due in respect 
of such land held by him and shall be entitled to all the rights and shall be 
liable to all obligations in respect of such land as an occupant under the Code 
or the rules made thereunder or any other law for the time being in force. 
Thus by s. 5 the holder of a personal inam became for all practical purposes an 
occupant under the Code liable to pay full land-revenue and the advantage that 
he had under Acts IT and VII of 1863 of paying only a part of the land-revenue 
and retaining the rest for himself was taken away. The exception which we 
have referred to above was where the inferior holder holding inam land paid an 
amount equal to the annual assessment to the holder of the personal inam, such 
inferior holder would be liable to the State Government and would become an 
occupant of the land under the Code. Section 7 then vests certain lands like 
public roads, paths and lanes, the bridges, ditches, dikes and fences, the bed of 
the sea and harbours, creeks below high water mark and of rivers, streams, 
nalas, lakes, wells and tanks, and all canals, water-courses, all standing and 
flowing water, all unbuilt village sites, all waste lands and all uncultivated lands 
(excluding lands used for building or other non-agricultural purposes) in the 
State Government and extinguishes the rights of an inamdar in them. Section 8 
deals with right to trees and s. 9 with right to mines and mineral products. 
Section 10 provides for compensation for extinguishment of rights under s. 7 
while s. 11 gives a right of appeal from the order of the Collector under s. 10. 
Sections 12 to 16 deal with procedural matters and s. 17 provides for payment 
of compensation. for extinction or modification of an inamdar’s right which may 
not be covered by s. 10. Sub-section (5) of s. 17, however, says that 


“Nothing in this section shall entitle any person to compensation on the ground that 
any inam village or inam land which was ‘wholly or partially exempt from the payment 
of land revenue has been under the provisions of this Act made subject to the payment 
of full assessment in accordance with the provisions of the Code.” 
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Section 17-A provides for the issue of bonds while s. 18 provides for the appli- 
cation of the Bombay Tenancy and: Agricultural Lands Act, 1948, to any inam 
village or inam land or the mutual rights and obligations of an inamdar and 
his tenants. Section 19 provides: for making of rules and s. ae deals with re- 
peals and amendments. 

It will be seen from this analysis of the Act that the main provisions are 
ss. 4, 5 and 7. So far as s. 7 is concerned, there is provision for compen- 
sation with respect to lands vested in the State by virtue of that section. But 
uo compensation is provided for the rights extinguished by ss. 4 and 5. As we 
have seen already the main right of an inamdar was to hold his lands on pay- 
ment of Jand-revenue which was less than the full assessment and it is this 
right which has been abolished by ss. 4 and 5 and the inamdar will now have to 
pay the full assessment. No compensation has been provided for the loss which 
the inamdar suffers by having to pay the full assessment. 

This brings us to the first contention. On behalf of the appellants it is urged 
that what ss. 4 and 5 extinguish is the right of the inamdar to appropriate to 
himself the difference between the full assessment and the quit-rent, and this 
is not an estate within the meaning of art. 31-A of the Constitution. The rele- 
vant provisions in art. 31-A. for present purposes are these :— 

“31A. (1)--Notwithstanding anything contained in article 13, no law providing for— 

(a) the acquisition by the State of any estate or of any rights therein or the ex- 
tinguishment or modification of any such rights, or 

(b) 

(c) 

(d) 

(e) ... 
shall be deemed to be void on the ground that it is inconsistent with or takes away or 
abridges any of the rights conferred by article 14, article 19 or article 31; 

Provided 

(2) In this article— 

(a) the expression ‘estate’ shall, in relation to any local area, have the same mean- 
ing as that expression or its local equivalent has in the existing law relating to land 
tenures in force in that area, ‘and shall also include any jagir, inam or maufi or other 
similar grant and in the States of Madras and Kerala any janman right; 

(6) the expression ‘rights’ in relation to an estate shall include any rights vesting 
an a proprietor, sub-proprietor, under-proprietor, tenure-holder, raiyat, under-raiyat 
or other intermediary and any rights or privileges in respect of land revenue.” 

It will be clear from the definition of the word ‘‘estate’’ in art. 31-A(2) (a) 
that it specifically includes an ‘‘inam’’ within it. As such it would be in our 
opinion idle to contend that inams are not estates within the meaning of the 
expression ‘‘estate’’ for the purpose of art. 31-A. The Act specifically deals 
with inams and would thus be obviously protected under art. 31-A from any 
attack under art. 14, art. 19 or art. 31. It is, however, urged that the right of 
the inamdar to appropriate to himself that part of full assessment which was 
left over after he had paid the quit-rent to the Government is not a right im an 
estate. This contention also has no force. Inams being estates, the right of the 
jnamdar to retain part of the full assessment over and above the quit-rent pay- 
able to the Government arises because he holds the inam-estate. The right, 
therefore, can be nothing more than a right in an estate. Besides the definition 
of the expression ‘‘rights’’ in art. 31-A(2)(b) makes the position clear beyond 
all doubt, for it provides that the rights in relation to an estate would include 
any rights or privileges in respect of land revenue. Even if it were possible to 
say that the right of the inamdar to appropriate to himself the difference bet- 
ween the full assessment and the quit-rent was not a right in an estate as such, 
it would become a right in an estate by virtue of this inclusive definition for 
the inamdar’s right could only be a right or privilege in respect of land-revenue. 
Besides, it is clear that the right in question falls under s. 3(5) of the Code and 
‘as such also it is an estate under art. 31-A. The contention of the appellants, 

L.R.—33. 
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therefore, that inams dealt with by the Act are not covered by the expression 
‘festate’’ in art. 31-A fails. Their further contention that their right to retain 
the difference between full assessment and quit-rent is not a right in an estate 
also fails. The Act, therefore, when it extinguishes or modifies the rights of 
inamdars in the inam estates is clearly protected by art. 31-A. 

The next contention is that the Act does not provide for compensation and. 
is, therefore, ultra vires in view of art. 31. We find, however, that the Act has. 
provided for compensation under s. 10 so far as that part of inam lands which 
are vested in the State by s. 7 are concerned. Further s. 17 provides for com- 
pensation in a possible case where anything has been left out by s. 7 and the 
inamdar is entitled to compensation for it. It is true that by sub-s. (5) of s. 17 
no compensation is to be paid for the loss to the Inamdar of what he used to get 
because of the difference between the quit-rent and the full assessment. It is, 
however, clear that art. 31-A saves the Act from any attack under art. 31 which 
is the only article providing for compensation. In this view of the matter the 
constitutionality of the Act cannot be assailed on the ground that it provides 
no compensation for extinction of certain rights. | 

There is no force in these appeals and they are hereby dismissed with costs. 
One set only of hearing costs. 

Appeals dismissed. 


Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice J. L. Kapur, Mr. Justice 
P. B. Gajendragadkar, Mr. Justice K. Subba Rao and Mr. Justice K. N. Wanchoo. 


RANGILDAS VARAJDAS KHANDWALLA v. THE COLLECTOR 
OF SURAT.* 

Bombay Personal Inams Abolition Act (Bom. XLII of 1953), Secs. 7, 4, 3—Bombay Land 
Revenue Code (Bom. V of 1879), Sees. 52, 117~-R—Whether s. 7 of Bom. Act XLII of 
1953 creates an exception to ss. 4 & 5 of Act with respect to lands used for building 
or other non-agricultural purposes—Effect of such exception—Applicability of s. 52 
of Bom. Act V of 1879—Whether section applies where assessment deemed to be an 
assessment under Chap. VIII-A of Code by virtue of s. 117-R. 


Section 7 of the Bombay Personal Inams Abolition Act, 1953, vests certain parts of 
inam lands in the Government and but for the exception contained therein even those 
inam lands which were used for building and non-agricultural purpose would have 
vested in the Government. The exception made in s. 7 of the Act only saves such inam 
Jands from vesting in Government and no more. The result of the exception is that 
such inam lands do not vest in Government and remain what they were before and 
are thus subject to the provisions of ss. 4 and 5 of the Act. 

Section 52 of the Bombay Land Revenue Code, 1879, when it says that that section 
will not apply where assessment had been fixed under Chapter VII-A of the Code, 
refers to actual assessment under Chapter VIII-A and not to what is deemed to be 
an assessment under that Chapter by virtue of s. 117-R of the Code. 


Tue facts appear at 59 Bombay Law Reporter 527, 


Dhan Prasad Balkrishna Padhye and P. K. Chatterjee, for the appellants. 
H. N. Sanyal, Additional Solicitor-General of India, with N. P. Nathwani, K. 
L. Hathi and R. H. Dhebar, for the respondents. 


WancnHoo J. This appeal by special leave raises questions relating to the 
constitutionality and interpretation of certain provisions of the Bombay Per- 
sonal Inams Abolition Act, No. XLII of 1953, (hereinafter called the Act). 
The brief facts necessary for present purposes are these. The appellant was 
the holder of a personal inam which he had purchased from the original inamdar 
to whom a Sanad had been issued under Bombay Act No. VII of 1868. The land 


*Decided, October 3, 1960. Civil Appeal No. 6 of 1359. 
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which forms part of the inam was originally in village Athwa but is now im 
the suburbs of the city of Surat. The appellant was paying Rs. 7 as Salami and 
Rs, 6-3-0 as quit-rent, the full assessment of the land being Rs. 56-8-0. In 
November 1952 the City Survey Officer of Surat wanted to levy non-agricul- 
tural assessment on this land under s. 134 of the Bombay Land Revenue Code, 
1879, (hereinafter called the Code) as the land was being used for non-agri- 
cultural purpose and a large bungalow had been erected on it. The appellant 
objected to this and eventually in September’ 1954 he was informed by the 
Collector that ‘he would not be assessed under s. 184 of the Code but was lia- 
ble to non-agricultural assessment with effect from August 1, 1955, in view of 
proviso (b) to s. 4 of the ‘Act. The appellant objected to this also. The Col- 
lector decided on July 28, 1955, that the land was liable to full assessment from 
August 1, 1955, as non-agricultural under s. 52 of the Code. The appellant 
then went up in appeal to the Bombay ‘Revenue Tribunal which was dismissed. 
He filed a writ petition in the High Court challenging the order of the Revenue 
Tribunal and also challenging the constitutionality: of the Act. The High Court 
rejected the application. It relied on an earlier decision of that Court so far 
as the challenge to the constitutionality of the Act was concerned. It also held 
that the order of the Collector by which non-agricultural assessment was to be 
levied on the applicant from August 1,'1955, was correct. The appellant then 
applied for a certificate to appeal to this Court. which was rejected. He then 
filed a special leave petition in this Court-and was granted special leave; and 
that is how the matter has come up before us. 

So far as the constitutionality of the Act is concerned we have considered it 
in Gangadharrao v. State of Bombay! in which judgment is being delivered 
to-day, and have upheld the Act. The only fresh point that has been urged in 
this connection is that in view of art 294(b) of the Constitution and in view 
of the fact that the holder was given a -Sanad when his inam was recognized, 
it was not open to the State'‘of Bombay to enact a law which would in any way 
vary the terms of the Sanad. This argument based on the immutability of 
Sanads was rejected by the Federal Court in Thakur Jagannath Baksh Singh 
v. United Provinces? and has also been rejected by this Court in Maharaj Umeg 
Singh v. The State of Bombay We also reject it for reasons given in the 
two eases cited. The challenge, therefore, to the constitutionality of the Act 
fails in the present appeal also. 

This brings us to the contention of the appellant that in any case the Col- 
Jector’s order to the effect that the land should be assessed under gs. 52 of the 
Code as non-agricultural is not correct. We are of opinion that there is no 
force in this contention either. Under s. 4 of the Act, all personal inams have 
been extinguished and save as expressly: provided by or under the Act, all 
rights legally subsisting on.the said date in respect of such personal inams are 
also extinguished. Therefore, the appellant cannot claim protection from -be- 
ing assessed fully after the Act came into force. Section 5 makes it clear that 
all inam lands shall be liable to the payment of land-revenue in accordance with 
the provisions of the Code and would thus be liable to full assessment as pro- 
vided by the Code. The appellant, however, relied on s. 7 of the Act and 
contended that's. 7 created an exception to ss. 4 and '5 with respect of lands of 
inamdars used for building or for other non-agricultural purposes and, there- 
fore, the-appellant’s inam land which was used ‘entirely for non-agricultural 
purposes (namely, building) could not be assessed under s. 5 of the Act. As 
we read s. 7, we find no warrant for holding that it is an exception to ss. 4 and’ 
5. As already pointed out, s. 4 abolishes personal imams and the rights of 
inamdars with respect to such inams and s. 5 makes all inam villages or inam 
lands subject to the payment of full assessment of land revenue in accordance 
with the Code. Section 7 deals with vesting of certain parts of inam lands in 
the State, (namely, public roads, lanes and paths, all unbuilt village site lands. 


1 (1960) 63 Bom. L.R. 611, S.C. ' O B [1955]2,8.C.R4. 164, s.o. 57 Bom. L.R. 
2 [1946] F.C.R. 111. “709. 
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all waste lands and all uncultivated lands and. so on); but an exception has 
been made so far as vesting is- concerned with respect to lands used for build- 
ing or other non-agricultural purposes by the inamdar. The appellant relies 
on this exception and it is urged on his behalf that this exception takes out 
the land so excepted from the provisions of ss. 4 and 5. This reading of s. 7 
is, in our opinion, incorrect. That section vests certain parts of inam lands in 
the Government and but for the exception even those inam lands which were 
used for building and non-agricultural purpose would have vested in the Go- 
vernment. The exception made in s. 7 only saves such inam lands from vesting 
in Government and no more. The result of the exception is that such inam 
lands do not vest in Government and remain what they were before and are 
thus subject to the provisions of ss. 4 and 5 of the Act. The appellant, there- 
fore, cannot claim because of the exception contained in s. 7 that the lands 
excepted from vesting are not subject to ss. 4 and 5 of the Act. The argument, 
therefore, based on s. 7 must fail. 

The next contention on behalf of the appellant is that the Collector has no 
power to assess this land to non-agricultural assessment under s. 52 read with 
ss. 45 and 58 of the Code Section 45 lays down that all land unless specially 
exempted is liable to pay land revenue. Section 48 lays down that the land 
revenue leviable on any land shall be assessed with reference to the use of the 
land (a) for the purpose of agriculture, (b) for the purpose of building and 
(e) for any purpose other than agriculture or building. Reading the two 
sections together it is obvious that the assessment depends upon the use to 
which the land is put and is to be made according to the rules framed under 
the Code. In the present case it is not disputed that the land of the appellant 
is not being used for agriculture and is actually being used for non-agricultural 
purposes, namely for the purpose of building; therefore, if the land is to be 
assessed, as it must now be assessed in view of s. 5 of the Act to full assess- 
ment, it can only be assessed as non-agricultural. For the purpose of such assess- 
ment it is immaterial when the non-agricultural use of the land started. It was 
in a special category being a personal inam land and was upto the time the 
Act came into force governed by the law relating to personal inams. The per- 
sonal inams and all rights thereunder were abolished by the Act and the land is 
now to be assessed for the first time to full assessment under s. 5 of the Act read 
with the provisions of the Code; it can only be assessed as non-agricultural land 
for that is the use to which it is being put now when the assessment is to be 
made. Section 48 makes it clear that the assessing officer when assessing the 
land should look to the use to which it is being put at the time of the assess- 
ment and assess it according to such use. As the assessment is to be made after 
the coming into force of the Act it has to be on non-agricultural basis for that 
is the use for which the land is being put at the time of assessment. 

Lastly, it is urged that s. 52 which gives power to the Collector to make 
assessments of lands not’ wholly exempt from the payment of land revenue 
does not apply to this case because here the assessment has been fixed under 
the provisions of Chapter VIII-A. of the Code and s. 52 only applies when no 
assessment has been fixed under Chapter VIII-A. Reference was also made 
to s. 117-R which appears in Chapter VITI-A. That Chapter was introduced in 
the Code in 1939 and deals with assessment and settlement of land revenue 
on agricultural lands. Section 117-R is a deeming provision and lays down 
that all settlements of land revenue heretobefore made and introduced and in 
force before the commencement of the Bombay Land Revenue Code (Amend- 
ment) Act, 1939, by which this Chapter was introduced in the Code shall be 
deemed to have been made and introduced in accordance with the provisions 
of this Chapter and shall notwithstanding anything contained in s. 117-E 
(which deals with the duration of a settlement) be deemed to continue in force 
until the introduction of a revision settlement. The argument is that because 
of this deeming provision, the settlement on which this land was held as inam 
land must be deemed to have been made under this Chapter and, therefore, it 
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cannot be said that no assessment has-been fixed under the provisions of Chapter 
VITI-A in this case. We are of opinion that there is no force in this argument. 
Section 117-R of the Code is a deeming provision. Section 52, on the other 
hand, when it says that that section will not apply where assessment has been 
fixed ‘under Chapter VIII-A, refers to actual assessment under Chapter VIII-A 
and not to’ what is deemed to be an assessment under that Chapter by virtue of 
s. 117-R. It is not in dispute that there has in fact been no assessment under 
Chapter VIII-A in this case. We are, therefore, of opinion that as the land 
in this case was not wholly exempt from revenue and as in fact no assessment 
has been fixed on this land under Chapter VIII-A, s. 52 would apply and the 
Collector would have power to make an assessment in the manner provided by 
that section. 
There is, therefore, no force in this appeal and itis hereby dismissed with 
costs. 
Appeal dismissed. 


Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice A. K. Sarkar, Mr. Justice K. 
Subba Rao, Mr. Justice K. N. Wanchoo and Mr. Justice J. R. Mudholkar. 


GOPAL VINAYAK GODSE v. THE STATE OF MAHARASHTRA.* 


Sentence of transportation or imprisonment for life—Whether person so sentenced has 
right to unconditional release on expiry of particular term including remissions— 
Indian Penal Code (Act XLV of 1860)--Code of Criminal Procedure (Amendment) Act 
(XXVI of 1955 )—Prisons Act (IX of 1894)—Criminal Procedure Code (Act V of 1898), 
Sec. 401. 


Before the passing of the Code of Criminal Procr™ e (Amendment) Act, 1955, a sen- 
tence of transportation for life could be undergone by a prisoner by way of rigorous 
imprisonment for life in a designated prison in India, After the said Act, such a con- 
vict must be dealt with in the same manner as one sentenced to rigorous imprisonment 
for the same term. Unless the said sentence is commuted or remitted by appropriate 
authority under the relevant provisions of the Indian Penal Code, 1860, or the Criminal 
Procedure Code, 1898, a prisoner sentenced to life imprisonment is bound in law to 
serve the life term in prison. The rules framed under the Prisons Act, 1894; enable 
such a prisoner to earn remissions and the said remissions will be given credit to- 
wards his term of imprisonment. For the purpose of working out the remissions the 
sentence of transportation for life is ordinarily equated with a definite period, but 
it is only for that particular purpose and not for any other purpose. As the sentence 
of transportation for life or its prison equivalent, the life imprisonment, is one of in- 
definite duration, the remissions so earned do not in practice help such a convict as 
it is not possible to predicate the time of his death. That is why the rules provide for 
a procedure to enable the appropriate Government to remit the sentence under s. 401 
of the Criminal’ Procedure Code on a consideration of the relevant factors, including 
the period of remissions earned. The question of remission is exclusively within the 
province of the appropriate Government. 

A sentence of transportation for life or imprisonment for life must prima facie be 
treated as transportation or imprisonment for the whole of the remaining period of 
the convicted person’s natural life. Such a person has no indefeasible right to an 
unconditional release on the expiry of a particular term including remissions. 


Petitioner in person. 


H. N. Sanyal, Additional Solicitor-General of India, with &. H. Dhebar, for 
the respondents. 


SUBBA Rao J. This is a petition under art. 32 of the Constitution for an 
order in the nature of habeas corpus claiming that the petitioner has justly 
served his sentence and should, therefore, be released. 


*Decided, January 12, 1961. Petition No. 305 of 1960. 
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On February 10, 1949, the Judge, Special Court, Red Fort, Delhi, convicted, 
the petitioner for offences under s. 3, read with s. 6, of the Explosive Sub- 
stances Act, under s. 4(b) and s. 5 thereof, and for murder under s. 302, 
read with s. 109, of the Indian Penal Code; for the first two offences he was 
sentenced to seven years’ rigorous imprisonment and five years’ rigorous impri- 
sonment respectively and for the third offence to transporation for life and 
all the sentences were directed to run concurrently. After conviction he was 
imprisoned in jails in the State of Punjab till May 19, 1950, and thereafter 
he was transferred to Nasik Road Central Prison in the State of Bombay (now 
Maharashtra). According to the petitioner, he has earned the following re- 
missions upto September 30, 1960: 


(a) Ordinary remission ‘a ce as = .. 836 days 
(b) Special remission on ii 7A .. 206 days 
(c) Physical training remission oe Y P .. 113 days 
(d) Literary remission za A ute .. 108 days 
(2) Annual good conduct remission a “a .. 290 days 
(f) State remission is 1380 days 


The total of the remissions earned is 5 2893 dane: but tiie State in its counter- 
affidavit states that the petitioner has earned upto the said date remission of 
2963 days. The figure given by the State may be accepted as correct for the 
purpose of this petition. If the amount of remissions thus earned was added 
to the term of imprisonment the petitioner has actually served, the aggregate 
would exceed 20 years, and even if only the State remission was added to it, it 
would exceed 15 years. The petitioner, claiming that under the relevant pro- 
visions governing his imprisonment his further detention in jail would be illegal, 
prays that he might be set at liberty forthwith. The State, while conceding 
that he had earned remissions amounting to 2968 days, alleged in the counter- 
affidavit that the remissions earned did not entitle him to be released and that 
under the rules the question of his release would be considered only after he 
completed 15 years’ actual imprisonment. 

The petitioner argued his case in person. He rejected the help of an ad- 
vocate as amicus curiae to assist him. In the circumstances, his argument was 
based more on emotional plane than on legal basis. But as the liberty of a 
citizen is involved, we have gone through the relevant provisions and consi- 
dered the possible contentions that may be raised on the basis of the said pro- 
visions, 

The first question that falls to be decided is whether, under the relevant 
statutory provisions, an accused, who was sentenced to transportation for life, 
could legally be imprisoned in one of the jails in India; and if so, what was 
the term for which he could be so imprisoned. We shall briefly notice the re- 
levant provisions of the Indian Penal Code before it was amended by the Code 
of Criminal Procedure (Amendment) Act XXVI of 1955. Section 538 of the 
Indian Penal Code set out six different punishments to which offenders were 
hable. The second of those punishments was transportation and the fourth was 
imprisonment which was of two descriptions, namely, rigorous and simple. 
The word ‘‘transportation’’ was not defined in the Indian Penal Code, but it 
was for life with two exceptions. Under s. 55 of the Indian Penal Code, 

“In every case in which sentence of transportation for life shall have been passed, 
the Provincial Government of the Province within which the offender shall have been 
sentenced may, without the consent of the offender, commute the punishment for impri- 
sonment of either description for a term not exceeding fourteen years”. 

Under s. 58 thereof, in every case in which a sentence of transportation was 
passed, the offender, until he was transported, should be dealt with in the 
same manner as if sentenced to rigorous imprisonment and should be held to 
have been undergoing his sentence of transportation during the term of his 
imprisonment. It was averred on behalf of the State that the petitioner’s 
sentence had not been commuted under s. 55 of the Indian Penal Code or under 
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s. 402(1) of the Code of Criminal Procedure to.one of rigorous imprisonment. 
We have no reason for not accepting this statement. On that basis, a question 
arises whether the petitioner, who was sentenced to transportation, could be dealt 
with legally as if he were a person sentenced to rigorous imprisonment. This 
question was.raised before the Judicial Committee of the Privy Council in 
Pandit Kishori Lal v. King-Emperor'.: After considering the history of the 
sentence of transportation, the relevant provisions of the Indian Penal Code, 
the Code of Criminal Procedure and the Prisons Act, the Privy Council came 
to the conclusion that the said provisions made it plain that when a sentence 
of transportation had been passed, it was no longer necessarily a sentence of 
transportation beyond the seas. It was observed at p. 9 thus: 

“,, But at the present day transportation is in truth but a name given in India to a 

sentence for life and, in a few special cases, for a lesser period, just as in England the 
term imprisonment-is applied to all sentences which do not exceed two years and penal 
servitude to those of three years and upwards...So, in India, a prisoner sentenced to 
transportation may be sent to the Andamans or may be kept in one of the jails in India 
appointed for transportation prisoners, where he will be dealt with in the same manner 
as a prisoner sentenced to rigorous imprisonment.” 
In view of this weighty. authority with. which we agree, it is not necessary to 
consider the relevant provisions, particularly in view of s. 53A of the Indian 
Penal Code which has been added by Act XXVI of 1955. Section 53A of the 
said Code reads: 

“In every case in which a sentence of transportation for a term has been passed 
before the commencement of the Code of Criminal Procedure ‘((Amendment) Act, 1955 
the offender shall be dealt with in the same manner as if sentenced to rigorous imprison- 
ment for the same term”. 

Whatever justification there might have been for the contention that a person 
sentenced to transportation could not be: legally made to undergo rigorous im- 
prisonment ‘in a jail in India except temporarily ‘till he was so transported, 
subsequent to the said amendment there is none. Under that section, a person 
transported for life or any other term before the enactment of the said section 
would be treated as a person sentenced to ngoros imprisonment for life or for 
the said term. 

If so, the next question is whether there is any provision of law whereunder 
a sentence for life imprisonment, without any formal remission by appropriate 
Government, can be automatically treated as one for a definite period. No 
such provision is found in'the Indian Penal Code, Code of Criminal Procedure 
or the Prisons Act. Though the Government of India stated before the Judi- 
cial Committee in the case cited supra that, having regard to s. 57 of the Indian 
Penal Code, 20 years’ imprisonment was “equivalent “to a sentence of transpo- 
rtation for life, the Judicial Committee did not express its final opinion on that 
question. The Judicial Committee observed in that case thus at p. 10: 


“Assuming that, the sentence is to be regarded as one of twenty years, and subject 
to remission for good conduct, he had not earned ‘remission sufficient to entitle him to 
discharge at the time of his application, and it was therefore rightly dismissed, but in 
saying this, their Lordships are not to be taken as meaning that a life sentence must in 
all cases be treated as one of not more than twenty years, or that the convict is neces- 
sarily entitled to remission.” 

Section 57 of the Indian Penal Code has no real bearing on the question raised 
before us. For calculating fractions of terms of punishment the section pro- 
vides that transportation for life shall be regarded as equivalent to imprison- 
ment for twenty years. It does not say that transportation for life shall be 
deemed to be transportation for twenty years for all purposes; nor does the 
amended section which substitutes the words ‘imprisonment for life’’ for 
‘‘transportation, for life” enable the drawing of any such all-embracing fiction. 
A sentence of transportation for life or imprisonment for life must prima facie 
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be treated as transportation or imprisonment for the whole of the remaining 
period of the convicted person’s natural life. 

It is said that the Bombay Rules governing the remission system substituted 
a definite period for life imprisonment and, therefore, if the aggregate of the 
term actually served exceeds the said period, the person would be entitled to 
be released. To appreciate this contention the relevant Bombay Rules may 
be read. 


Release. Rule 934. “In all cases of premature releases, orders under Section 401, 
Criminal Procedure Code, will have to be issued by Government before the prisoners 
can actually be released from Jail.” 

Rule 937. (c). “When a life convict or a prisoner in whose case the State Govern- 
ment has passed an order forbidding his release without reference to it, has earned such 
remission as would entitle him to release but for the provisions of this rule, the Superin- 
tendent shall report accordingly to the State Government through the Inspector-General 
in order that his case may be considered with reference to Section 401 of the Code of 
Criminal Procedure, 1898.” 

The Remission System: Rule 1419. (c) “A sentence of transportation for life shall 
ordinarily be taken as 15 years’ actual imprisonment.” 

Review of Sentences: Rule 1447. (2) “Notwithstanding anything contained in rule 
1419 no prisoner who has been sentenced to transportation for life or more than 14 years 
imprisonment or to transportation and imprisonment or to transportation and imprison- 
ment for terms exceeding in the aggregate 14 years shall be released on completion of 
his term of transportation or imprisonment or both, as the case may be, including all 
remissions unless a report with respect to such prisoner has been made under sub-rule 
(1) and orders of Government have been received thereon with regard to the date of 
his final release.” 

It is common case that the said rules were made under the Prisons Act, 
1894, and that they have statutory force. But the Prisons Act does not confer 
on any authority a power to commute or remit sentences; it provides only for 
the regulation of prisons and for the treatment of prisoners confined therem. 
Section 59 of the Prisons Act confers a power on the State Government to make 
rules, inter alia, for rewards for good conduct. Therefore, the rules made 
under the Act should be construed within the scope of the ambit of the Act. 
The rules, inter alia, provide for three types of remissions by way of rewards 
for good conduct, namely, (i) ordinarily, (ii) special and (iii) State. For the 
working out of the said remissions, under r. 1419(c), transportation for life is 
ordinarily to be taken as 15 years’ actual imprisonment. The rule cannot be 
eonstrued as a statutory equation of 15 years’ actual imprisonment for trans- 
portation for life. The equation is only for a particular purpose, namely, for 
the purpose of ‘‘remission system’’ and not for all purposes. The word ‘‘ordi- 
narily’’ in the rule also supports the said construction. The non obstante 
clause in sub-r. (2) of r. 1447 reiterates that notwithstanding anything con- 
tained in r. 1419 no prisoner who has been sentenced to transportation for 
life shall be released on completion of his term unless orders of Government. 
have been received on a report submitted to it. This also indicates that the 
period of 15 years’ actual imprisonment-specified m the rule is only for the 
purpose of caleulating the remission and that the completion of the term on 
{hat basis does not ipso facto confer any right upon the prisoner to release. 
The order of Government contemplated in r. 1447 in the case of a prisoner 
sentenced to transportation for life can only be an order under s. 401 of the 
Code of Criminal Procedure, for in the ease of a sentence of transportation 
for life the release of the prisoner can legally be effected only by remitting the 
entire balance of the sentence. Rules 984 and 9387(c) provide for that con-. 
tingency. Under the said rules the orders of an appropriate Government under 
s. 401, Criminal Procedure Code, are a pre-requisite for a release. No other 
rule has been brought to our notice which confers an indefeasible right on a 
prisoner sentenced to transportation for life to an unconditional release on 
the expiry of a particular term including remissions. The rules under the 
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Prisons Act do not substitute a lesser sentence a sentence of transportation 
for life. ` 

Briefly stated the igal position is this: Before ig XXVI of 1955 a sentence 
of transportation for life could be undergone bya prisoner by way of rigorous 
imprisonment: for life in a designated prison in India. After the said Act, 
such a convict shall be dealt with in the same manner as one sentenced to rigo- 
rous imprisonment for the same term. Unless the said sentence is commuted 
or remitted by appropriate authority under the relevant provisions of the 
Indian Penal Code or the Code of Criminal Procedure, a prisoner sentenced 
to life imprisonment is bound in law to serve the life term in prison. The 
rules framed under the Prisons Act enable such a prisoner to earn remissions— 
ordinary, special and State—and the said remissions will be given credit towards 
his term of imprisonment: Fur the purpose of working out the remissions the 
sentence of transportation for life is ordinarily equated with a definite period, 
but it is only for that particular purpose and not for any other purpose. As 
the sentence of transportation for life or its prison equivalent, the life impri- 
sonment, is one of indefinite duration, the remissions so earned do not in 
practice help such a convict as it is not possible to predicate the time of his 
death. That is why the rules provide for a procedure to enable the appropriate 
Government to remit the sentence under s. 401 of the Code of Criminal Pro- 
cedure on a consideration of the relevant factors, including the period of re- 
missions earned. The question of remission is exclusively within the province 
of the appropriate Government; and in this case it is admitted that, though the 
appropriate Government made ‘certain remissions under s. 401 of the Code of 
Criminal Procedure, it did not remit the entire sentence. We, therefore, hold 
that the petitioner has not yet acquired any right to release. 

The petitioner made an impassioned appeal to us that if such a construction 
be accepted, he would be at the mercy of the appropriate Government and 
that the said Government,.out of spite, might not remit the balance of his 
sentence, with the result that he would be deprived of the fruits of remissions 
earned by him for sustained good conduct, useful service and even donation of 
blood. The Constitution as well as the Code of Criminal Procedure confer the 
power to remit a sentence on the executive Government and it is in its exclusive 
province. We cannot assume that the appropriate Government will not exer- 
cise its furisdiction in a reasonable manner. | 

For the foregoing reasons we hold that the petitioner is under legal detention 
and the petition for habeas corpus is not maintainable. The petition is dis- 
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APPASAHEB TULJARAM DESAI v. BHALCHANDRA 
VITHALRAO THUBE.* 
Civil Procedure Code (Act V of 1908), Sec. 60(1) Proviso, Cls. (b)(c)—Bombay Herz- 
- ditary Offices Act (Bom. Act III of'1874), Sec. 4—Bombay General Clauses Act (Bom. 
I of 1904)—Meaning of word “Agriculturist” in cls. (b)' & (c) of proviso to s. 60(1) 
of Code—Wada constructed on Watan land after grant whether Watan property. 

The attributes of “Watan Property” do not accrue to a Wada (building) which was 
immoveable property within the ‘meaning of the Bombay General Clauses Act, 1904, 
and which was constructed after the grant on land which was “Watan Property” as 

_ defined by the Bombay Hereditary ‘Offices Act, 1874, there being no impediment under 
the Sanad in the way of the grantee from dismantling the Wada and removing the 
materials and selling the same. 

The provisions of cl. (b) of the proviso to s. 60(1) of the Civil Procedure Code, 
1908, in the case of an agriculturist suggest a person who tills the soil in order to 
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maintain himself. The word “agriculturist” in cl. (e) of the proviso to s. 60(1) of 
the Code carries the same meaning as the word “agriculturist” in cl. (b) and the 
house must be occupied by the agriculturist as such. Even if it is not necessary that 
a person must till the land with his own hands to come within the meaning of the 
word “agriculturist” in s. 60 of the Code he must at least show that he was really 
dependent for his living on tilling the soil and was unable to maintain himself other- 
wise. 

Hanmantrao Annarao v. Dhruvaraj, Leakshmayya v. Official Receiver, Kistna,’ 
Tirloki Prasad v. Kunj Behari Lal; Dwarka Prasad v. Meerut Municipality,’ Gowar- 
dhandas v. Mohanlal,’ Nihal Singh v. Siri Ram‘ and Anantalal v. Bibhuti; referred to. 


Tre facts are stated in the judgment. 


H. N. Sanyal, Additional Solicitor-General of India, with T. V. R. Tatachars 
and M. S. K. Sastri, for the appellants. 

Purushottam Trikamdas, with H. R. Gokhale and R. Gopalakrishnan, for the 
respondent. i 


Imam J. [Raghubar Dayal J., concurring. A. K. Sarkar J., dissenting. | 
This is an appeal against the judgment of a Division Bench of the Bombay 
High Court in Letters Patent Appeal No. 50 of 1953, reversing the decision 
of Shah J. and restoring the order passed by the executing Court which had 
been set aside by him. 

Two questions arise for decision in this appeal (1) whether the Wada 
(house) ordered to be attached by the executing Court is Watan property, and, 
if so, can it be attached in execution of a decree? (2) If the Wada is not 
Watan property, is it exempted from attachment by virtue of the provisions 
of s. 60 of the Civil Procedure Code? 

It is necessary now to state a few facts. One Rao Ba. Vithalrao Laxman- 
rao Thube, hereinafter referred to as Laxmanrao, brought Civil Suit No. 313 
of 1943 against Tuljaramarao Narainrao Desai, hereinafter referred to as Tulja- 
ramarao, to recover Rs. 80,000, which had been borrowed by him from .the 
plaintiff. Laxmanrao’s suit was decreed on December 20, 1943. Tuljaramarao 
having died his legal representatives, the present appellants, were brought on 
the record on September 21, 1944. In April, 1949, Laxmanrao filed an appli- 
cation for the execution of the decree. He sought the attachment, with a view 
to their subsequent sale, of certain properties including the Wada which is 
the subject matter of this appeal. The, appellants objected to the proposed 
attachment on various grounds. The executing Court on December 17, 1951, 
issued a warrant of attachment only against the Wada in question. The ap- 
pellants appealed to the Bombay High Court. Their appeal was heard by 
Shah J., who by his order dated September 23, 1953, set aside the order of 
attachment relying on the decision of Chagla J. in second Appeal No. 760 of 
1942. He, however, gave no decision on the question whether s. 60 of the 
Code of Civil Procedure gave protection to the Wada from attachment. Against 
the decision of Shah J. there was an appeal under the Letters Patent of the 
High Court which was heard by a Division Bench. The Division Bench, as 
already stated, reversed the decision of Shah J. and restored the order made 
by the executing Court. Subsequently, the High Court gave a certificate that 
the case was a fit one for appeal to this Court. 

It is undisputed that the whole of village Nandi had been granted as inam 
to the ancestor of Tuljaramarao and his descendants as per Sanad, exh. 54, 
and the Inam Patrak, exh. 57. In that Sanad there is no mention of any Wada 
existing on the Inam land. According to the executing Court the Wada ap- 
pears to have been built after the grant. It appears that the opinion of the 
Division Bench of the High Court was also to the same effect. There is no 
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finding. of Shah J. to the contrary. We must, therefore, proceed on the basis 
that the Wada in question was not the subject of the original grant. This 
Wada camé to be constructed on the land in the inam village of Nandi some- 
time subsequent to the grant. 

What has'to be decided is, do the attributes of “Watan Property’’ accrue 
to the Wada which was constructed after the grant on land which was admit- 
tedly ‘‘Watan Property’’ as defined by the Bombay Hereditary Offices Act, 
1874 (Bombay Act No. III of 1874), hereinafter referred to as the Act. In 
appeal No. 760 ‘of 1942, Chagla J. took the view that the house in that case 
was an accession to the site on which it stood. Accordingly, it must partake 
of the character of the land on which ‘it stood. The learned Judge stated that 
the question which he had to determine was whether the house was immoveable 
property held for the performance, of the duty appertaining to an hereditary 
office within the meaning of s. 4 of the Act. Having regard to the definition 
of ‘‘immoveable property’’ in the Bombay General Clauses Act he was of the 
opinion that the house certainly formed part of the immoveable property which 
was held for the performance of the duty appertaining to the hereditary office 
of the Watan and that the only answer to the question ‘‘what is the immo- 
veable property which is held for the performance of the duty under section 
4?’ ean be both the land and the house. If the house forms part of the immo- 
veable property it is not possible to sever the two and to say that it is only 
the land which is Watan property and not the house which is permanently 
fastened to it. Shah J. relied upon the decision of Chagla J. and held ithat 
the land on which the Wada in the present case stood, being Watan property, 
the Wada must also be deemed to have acquired that character. -The Division 
Bench which heard the appeal against the decision of Shah J. was of the 
opinion that although a house built on land must be regarded as immoveable 
property it did not follow that like the land on which it was built the house 
became Watan property. ‘The fact that a house subsequently built became 
immoveable property would have no material bearing on the question whether 
it was Watan property or not. In order that the house may be regarded as 
Watan property it must satisfy the test laid- down .by the definition of the 
word ‘‘Watan, Property” in s. 4 of the Act and that if the word ‘‘held’’ was 
construed in the way in which the learned Judges of the Division Bench thought 
it should be, it would be difficult to accept the view that a house subsequently 
built by a watandar on a part of the Watan land could be said to be held 
by him for the performance of his duties of a hereditary office. The learned 
Judges -of the Division Bench accordingly were of the opinion that Mr. Justice 
Shah erred in, so holding. 


‘Watan property’’ has been defined in the Act to mean: 


_ “The moveable or immoveable property held, acquired, or assigned for providing re- 
muneration for the performance of the duty appertaining to an hereditary office. It 
includes a right to levy customary fees or perquisites, in money or in kind, whether at 
fixed times or otherwise. 

It includes cash payments in addition to the original watan property made volun- 
tarily by the State Government and subject periodically to modification or withdrawal.” 
The inam lands of Nandi were undoubtedly held as remuneration for the per- 
formance of the duty appertaining to an hereditary office and, therefore, were 
Watan properties. On the findings of the Courts below the Wada in question 
was not the subject of the grant. In our opinion, therefore, at no time was it 
held. for providing remuneration for the performance of the duty appertaining 
to a hereditary office. Nor could it be said to have been acquired for perfor- 
mance of any such duty. It had been constructed some time subsequent to the 
grant either by the grantee or his descendants and there is no indication 
on the record that it was constructed for the purpose of providing remune- 
ration for the performance of the duty appertaining to a hereditary office. To 
that extent at least it appears to be clear that the Wada in question does not 
come within the definition of Watan property as defined in the Act. The only 
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question is whether having been constructed on land which is Watan property 
and being immoveable property within the meaning of the Bombay General 
Clauses Act, does it partake of the character of the land on which it stood? 
On behalf of the appellants it was argued that the Wada is an accession to the 
Watan property, namely, the land of village Nandi. It seems to us, however, 
that construction of a Wada on land which is Watan property is not an acces- 
sion to it, as accession to the land would suggest that over a course of years 
imperceptible accretion to the land has taken place and it was impossible to 
distinguish the original land from the accreted land. In such a case the 
accreted land may possibly partake of the character of the original land. Ad- 
jacent lands to the original land which have been acquired and can be distin- 
guished cannot partake of the character of the original land. 


On behalf of the. appellants it was argued that the right, title and interest 
of the grantor had to be looked at first in construing a grant, and if it appeared 
from the terms thereof that it did not contain any reservation or exception, 
then all the rights, title and interest of the grantor which he was capable of 
granting would pass to the grantee. The grantor in this case was the Govern- 
ment which could have built a construction on the land granted or dug tube- 
wells on it. The grantee, therefore, could also build a house or any other 
structure on the land. On the other hand, it was contended on behalf of the 
respondent that the position of a watandar was not that of an absolute owner 
of the land. He held the land on certain conditions. The land was liable to 
forfeiture if he was guilty of certain acts mentioned in s. 60 and Schedule IT 
of the Act. We will assume, there being nothing to the contrary in the Sanad, 
that the grantee was not restricted from constructing a building on the land. 
From that, however, it does not necessarily follow that the building so con- 
structed became Watan property within the meaning of the Act. If the Go- 
vernment could have built a construction on the land it could also have dis- 
mantled it and removed the material with which it was made. Similarly, the 
grantee could do so, there being no restriction in that regard in the terms of 
the Sanad. It seems to us that on a proper construction of the Sanad there 
was no impediment in the way of the grantee from dismantling the house 
which he had built and removing the materials with which it had been con- 
structed and selling the same. Indeed, unless it is held that a house constructed 
on the land partakes of the character of the land, it is difficult to see how the 
grantee is prevented from selling or mortgaging it but not the land on which 
it stood. It seems to us, therefore, that the Wada in the present case although 
immovable property did not partake of the character of the land on which it 
was constructed because it was severable from the land and was capable of being 
dismantled and the materials of which could be removed and sold without 
violating any of the provisions of the Act. In our opinion, the decision of the 
Division Bench of the High Court that the Wada was not Watan property 
appears ‘to be correct. 


The next question for consideration is whether the Wada is one belonging 
to an agriculturist and occupied by him within the meaning of el. (c) of the 
proviso to s. 60(7) of the Civil Procedure Code. If it is, then it is exempted 
from attachment by the provisions of the proviso. It was urged that as the 
word ‘‘agriculturist’’ has not been defined in the Code, the word must be eon- 
strued according to its ordinary meaning., According to Shorter Oxford 
English Dictionary this word can also mean a farmer. Neither the extent of 
the land farmed by him nor the amount of income derived by him from culti- 
vating the land was a relevant consideration in construing the word ‘‘agricul- 
turist”. Nor would it be right to restrict the meaning of the word ‘‘agricul- 
turist’’ to mean that an agricultutist must be a person who himself or by the 
aid of the members of his family tills the land and not with the aid of employ- 
ed labour. On behalf of the respondent, however, it was contended that the 
word ‘‘agriculturist’’ in cl. (c) of the proviso must bear the same meaning as 
the word ‘‘agriculturist”’ in cl. (b) of the proviso. It was necessary, therefore, 


A 


1960.) APPASAHEB V. BHALCHANDRA (8.C.)—Imam J. 525 


to construe the provisions of cl. (b) as well in order-to understand what the 
Code intended the word ‘‘agriculturist’’ to mean in el. (c). On a proper con- 
struction of cl. (b) not only an agriculturist must-be the tiller of the land but 
he must also be a small agriculturist,.,Clause (b) was not intended to refer 
to a person who cultivated a large area of land and derived from it a large 
income. It was pointed out that in the present case the appellant Appasaheb 
was cultivating a very large area of land with the aid of employed labour and 
derived an income somewhere between Rs. 30,000 to 35,000 a year. Section 
60(1) of the Code states in detail what property of a judgment debtor is lia- 
ble to attachment and sale in the execution of a decree. It was urged that but 
for the proviso all the properties of Tuljaramarao other than Watan property 
were liable to attachment and sale in execution of Laxmanrao’s decree. The 
proviso no doubt exempted from attachment and sale certain properties men- 
tioned therein but cl. (b) of the proviso clearly indicated that the object of the 
Code was to save in the case of a judgment-debtor his tools as an artisan and 
where he was an agriculturist, his implements of husbandry and such cattle 
and seed-grains as may, in the opinion of the Court, be necessary to earn his 
livelihood. It did not even exempt his agricultural produce unless there was 
a notification under s. 61 of the Code specifying by a general or special order 
how much of the agricultural produce was, in. the opinion of the State Govern- 
ment, necessary for the purpose of providing, until the next harvest. for due 
cultivation and the support of the judgment-debtor and his family. It was 
suggested, therefore, that the Code intended to exempt from attachment and 
sale, in the case of an agriculturist, only that much which was necessary to 
enable him to earn his livelihood as such. 

The meaning of the word ‘‘agriculturist’’ has been interpreted by various 
High Courts in India. Reference to only some of these cases need be made. 
In the case of Hanmantrao Annarao v. Dhruvaraj' it was held by the Bombay 
High Court that the word ‘‘agriculturist’’ in els. (b) and (d) of the proviso to 
s. 60(1) of the Civil Procedure Code denotes persons who are personally engaged 
in tilling and cultivating the land and whose livelihood depends upon the pro- 
ceeds of such tillage and cultivation of the soil. It does not include large 
landed proprietors. even though they may be tilling the land and cultivating it 
through- their servants. In the case of Lakshmayya v. Official Recewer, Kistna® a 
Full Bench of-the Madras High Court arrived at the following conclusion after 
considering various decisions of some of the High Courts in India (p. 783) :-— 


“... We think that, having regard to the scheme of the section exempting from 
attachment, as it does, tools of artisans, and, where the judgment-debtor is an ‘agricul- 
turist’, his implements of husbandry and such cattle and seed-grain as may in the 
opinion of the: Court be necessary to enable him to earn his livelihood, and his houses 
and other buildings occupied by him, protection is intended to be given to those who 
are real tillers of the land, and that an ‘agriculturist’ in the section is a person who is 
really dependent for his living on tilling the soil and unable to maintain himself other- 
wise. Main,, chief, or principal sources of income are not, in our view, the proper 
tests. A man’s main source of income may he from tilling the soil but his other source 
or sources of income may be more than sufficient to maintain him, The fact that a 
man’s income from tilling the soil may be larger than his income from his ownership of 
land or other sources does not seem to us to make him an ‘agriculturist’? within the 
meaning of the section. At the same time we see no reason for depriving an ‘agricul- 
turis? of the exemption under the section because he may have invested money in a 
business or businesses as alleged in the present case and may derive some income there- 
from or do coolie work and add to his earnings in bad times. The test of sole source of 
income if applied would deprive him of the benefit of the section and we prefer the 
tests which we. have already laid down, viz., that he must be a tiller of the soil really 
dependent for-his living on tilling the soil and unable to maintain himself otherwise.” 
In the case of Tirloki Prasad v. Kunj Behari Lal? the Allahabad High Court 


1 (1946) 49 Bom. L. R. 867. 3 [1935] ALR. All. 448. 
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held that the test to be applied in deciding whether a person is an agriculturist 
is whether his main source of income is derived from cultivation or not. In 
the ease of Dwarka Prasad v. Meerut Municipality* the same High Court held 
that there was no reason for holding that cl. (b) of the proviso to s. 60(J), 
Civil Procedure Code, applied only to the case of very small farmers and not 
to the case of large farmers. Clause (b) aimed at protecting the implements 
of every farmer so as to enable him to earn his livelihood in the same way as 
he had been doing previously. There was nothing to indicate that the clause 
was limited to small farmers. In the case of Gowardhandas v. Mohanlal® the 
conclusions of the Nagpur High Court were (p. 468): 

“ (i) Whether a person is an agriculturist or not is not a question turning on 
source of income but on nature of occupation. 

(ii) A person may have many occupations. If one of them is agriculture and for 
that purpose a house or building is occupied, protection can be claimed. 

(iti) A person who owns land and lets it reserving either money or produce is not 
an agriculturist but a landlord. 

(iv) A person who cultivates the land as a labourer, though neither a landowner 
nor a tenant, is an agriculturist. 

(v) If a man cultivates the land with his own hands or by means of labourers 
whose activities he directs he is an agriculturist whether he operates on a large or a 
small case. If he has no connection with the land except that he owns it and people 
work for him, he may or may not be an agriculturist according to circumstances.” 

In the case of Nihal Singh v. Kiri Ram® the Lahore High Court held that 
the word ‘‘agriculturist’’ means a person who personally engages in the oceu- 
pation of tillmg the soil and derives his livelihood from that occupation and 
cannot (or does not) maintain himself from other sources. On the facts of 
the case that Court held that a man who merely received rent from tenants or 
the income of the produce derived by the employment of servants or partners 
could not be said to depend for his livelihood upon the proceeds derived from 
so engaging himself in the tillage of the soil. In the case of Anantalal v. 
Bibhuti” the Patna High Court held that an agriculturist was one who tilled 
the soil and thereby earned his livelihood and was expected to have implements 
of husbandry, cattle and seed-grain. This, however, did not mean that he must 
till the land with his own hands or that he must necessarily have his own 
implements of husbandry. In any event, cultivation must be his main source 
of income though this would not be the sole test. The question whether a 
person was an agriculturist or not would have to be decided with reference to 
the facts of each particular case. 

In the present case the evidence of the appellant’s own witness, Balaji, shows 
that Tuljaramarao had reserved some lands for a home farm about 8 years 
before his death. The area reserved was about 35 acres and that he maintain- 
ed about 12 bullocks and 8 servants. He was getting an income of Rs. 20,000 
to Rs. 25,000 a year from these lands. He used to keep his cattle in the Wada 
where his servants also stayed and his agricultural implements were kept. The 
produce of the lands was also stored in the Wada. Tuljaramarao used to super- 
vise the agricultural operations and his servants. After his death his son 
appellant Appasaheb became the owner. Appasaheb increased the acreage of 
the cultivation of the home farm to about 60 acres. He has 14 bullocks and 10 
or 12 servants and the income is Rs. 30,000 to Rs. 85,000 a year. The cattle 
and the produce are kept in the Wada where he also resides. This witness 
also stated that the appellant Appasaheb had inams in 4 villages. Further- 
more, in 10 or 12 villages he owns lands and he gets about Rs. 35,000 to 
Rs. 40,000 from his lands. The said Appasaheb and his brother sometimes 
worked personally in the fields. It is clear, from this evidence, that Appasaheb 
is bv no means entirely dependent for his livelihood upon the income from 
the home farm. Apart from the income of the home farm he has a substantial 


4 [1958] A.T.R, All. 561. 6 (1939) I.L.R. 21 Lah. 23, F.B. 
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income from other lands'and therè is nothing to show that this’ income derived 
from his other lands is the result ‘of cultivation by him. » 


It was contended on behalf of the appellants that the Bombay High Court 
had taken an extreme view in the case of Hanmantrao Annarao v. Dhruvaraj. 
Reliance was placed on ‘the decision of ‘the Allahabad High Court in Dwarka 
Prasad-v. ‘Meerut Municipality where it was held that a tractor was an imple- 
ment of husbandry: and it was not ‘subject to-attachment although it was used 
for cultivating an area of about 1,200 bighas of a farm. The decisions of the 
Madras High Court in the case of -Lakshmayya v. Official Recewer, Kistna, of 
the Lahore High' Court in the case’ of: Nihal Singh v. Siri Ram and of 
the Nagpur High Court: inthe case of ‘Gowardhandas v. Mohanlal were 
also relied upon on behalf of the appellants in order to show that to be an 
agriculturist a person did not have to personally cultivate the land and that 
it was immaterial‘ whether the area cultivated or the income derived therefrom 
was large or small. The real test was, was the cultivation his main source of 
livelihood?’ It was submitted, on the facts of the present case, that the appel- 
lant Appasaheb depended for his livelihood on’ the income derived from the 
land cultivated by him and that the Wada on the land was occupied by him as 
an agriculturist for the purpose of his cultivation. Such being the position 
the Wada was oceupied by him as an agriculturist and was, therefore, exempt- 
ted from attachment under el. (c) of the proviso to S. 60(I ) of the Civil 
Procedure Code. 


Sub-section (J) of s. 60 of the Civil Procedure Code makes all saleable pro- 
perty movable and immovable, belonging to,the judgment- debtor and over which 
he has a disposing power, liable to attachment and sale in execution of a decree 
against him. In this sub-section unless the terms of the proviso came to the 
rescue of the judgment-debtor, all lands and houses or other buildings, goods 
and money, amongst other things, belonging to him would be lable to be 
attached. The Legislature, however, recognized that it would not be expedient 
to leave the matter at that. Hence the'proviso. The relevant clauses in order 
to determine what the word ‘‘agriculturist’’ means are cls., (b) and (c) of the 
proviso. Under cl. (b) the tools of an artisan are exempted from attachment. 
According to the Shorter Oxford English Dictionary the word ‘‘artisan’’ 
means a mechanic, handicraftsman or an artificer. The object of the Legisla- 
ture in exempting from attachment tools of an artisan was obviously to leave 
him his tools in order to enable him to make a living. Without his tools the 
artisan would be destitute, a situation which the Legislature intended to avoid. 
In the case of a judgment-debtor who was an agriculturist, the Legislature 
intended that his implements of husbandry and, such cattle and seed- grain as, 
in the opinion of the Court, were necessary to enable him to earn his livelihood 
as an agriculturist should be exempted from attachment. Here again, the 
intention of the Legislature was to leave in‘the hands of an agriculturist suff- 
cient means whereby he could earn his livelihood as an agriculturist. A'ccord-~ 
jing to Shorter Oxford Dictionary one of the meanings of the word ‘‘husban- 
dry” is the business of husbandry, that is to say, a person who tills and 
eultivates the soil or a farmer. The same dictionary states that one of the 
meanings of the word ‘‘livelihood’’ is means of living, maintenance. It can 
also mean income, revenue, stipend. In the case of an agriculturist his imple- 
ments of husbandry must, therefore, mean implements with which he tills the 
soil. These are saved from attachment. So far as his cattle and seed-grain 
are concerned, only that much is exempted which, in the opinion of the Court, 
would be necessary to enable him to earn his livelihood and by which he could 
earn his maintenance. It is to be noticed that-under cl. (b) the land which 
an agriculturist tills is not exempted from attachment. The agricultural pro- 
duce of the land is exempted to the extent as notified in the Official Gazette 
issued under s. 61 of the Code. On a fair reading of the provisions of cl. (b), 
that which is saved to an agriculturist are his implements with which he tills 
the soil and such cattle and seed-grain which, in the opinion of the Court, are 
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necessary for him to.use in order to enable him to maintain himself. The 
provisions of cl. (b) in the case of an. agriculturist, therefore, suggest a person 
who tills the soil in order to maintain himself. 


Under cl. (c) houses and other buildings (with the materials and the sites 
thereof and the land immediately appurtenant thereto and necessary for their 
enjoyment) belonging to an agriculturist and oceupied by him are exempted 
from attachment. The word ‘‘agriculturist’’? in this clause must carry the 
same meaning as the word ‘‘agriculturist’’ in el. (b) and the house must be 
occupied by him as such. . The object of the exemption in cl. (c) apparently 
is that an agriculturist should not be left without a roof over his head. In 
other words, the Legislature intended by els. (b) and (c) to prevent an agri- 
culturist becoming destitute and homeless. It was, however, argued on behalf 
of the appellants that there are no restrictive words in el. (c). So long as it 
was a house belonging to an agriculturist| and occupied by him, it was exempted 
from attachment no matter what other income than agriculture was earned by 
him. The Wada in question was clearly occupied by the appellants for the 
purpose of tilling the land of the home farm and for storing the produce 
thereof, the implements of husbandry and tethering of cattle employed in cul- 
tivating the land. It seems to us, on the evidence of the appellants’ own 
witness, that they do not themselves till the land of the home farm which is 
done by a large number of labourers employed by them. Tuljaramarao did 
not himself cultivate the land. He merely supervised the work of cultivation 
by the labourers. The witness, however, did state that sometimes Appasaheb 
and his brother worked personally in the fields. This is a vague statement 
which does not necessarily mean that they did any act of cultivation them- 
selves. The Wada im question is a big structure where the appellants reside 
but if they: are not agriculturists within the meaning of that word in s. 60, the 
Wada cannot be exempted from attachment. It seems to us that even if it is 
not necessary that a person must till the land with his own hands to come within 
the meaning of word ‘‘agriculturist’’ he must at least show that he was really 
dependent for his living on tilling the soil and was unable to maintain himself 
otherwise. In the present case it is quite obvious that even if the appellants 
can be described as agriculturists in the widest sense of that term, they are not 
agriculturists who are really dependent for their maintenance on tilling the 
soil and that they are unable to maintain themselves otherwise. The evidence 
shows that Tuljaramarao .was getting an income of nearly 20,000 to 25,000 
rupees from lands cultivated in the home farm and that the appellant Appa- 
saheb by extending the acreage of that farm was receiving an income of 
Rs. 30,000 to Rs. 35,000. In addition he had lands in 10 or 12 other villages 
and his income from the lands was Rs. 35,000 to Rs 40,000. Assuming that 
these figures include the income from the lands of the home farm, they would 
show that in addition to that income he had.an additional income of at least 
Rs, 5,000 from lands in villages other than Nandi. Furthermore, the appellant 
Appasaheb is receiving a cash allowance of Rs. 700 to Rs. 800 per annum and 
Rs. 4,000 to Rs. 5,000 from the village officers of the four inam villages. In 
these circumstances, it can hardly be said that the appellant Appasaheb is real- 
ly dependent for his maintenance by ‘tilling the soil and unable to maintain 
himself otherwise. From this point of view it seems to us that he cannot be 
— as an agriculturist within the meaning of that’ word in s. 60 of the 

ode 


. In our opinion, the decision of the High Court that the Wada in question 
was not Watan property and that it was not exempted from attachment by 
virtue of the provisions of s. 60(/) of the Code is correct. The appeal is, 
accordingly, dismissed with costs. . - 


| SARKAR J. The appellants are the legal representatives of one Tuljaram 
Desai. Tuljaram was the owner of certain watan properties. .On his death his 
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son, the appellant Appasaheb, became entitled to them. The other appellants 
are’ the widow and younger son of Tuljaram. 

. Sometime in 1943 :one Vithalrao Thube obtained a decree for Rs. 80,000 
against: Tuljaram. By 1949 both Tuljaram and Vithalrao had died. _ The res- 
pondent is the successor in interest of Vithalrao. 

. The present appeal arises out of the. proceedings for the execution of the 
deeree. started by the. respondent against the appellants. In this appeal we 
‘are concerned only with a wada (building) belonging to the appellant Appa- 
saheb, standing on watan land which the respondent seeks to have attached 
and sold in execution. It is not now in dispute that watan properties are not 
saleable: properties and cannot, therefore, be attached and sold in execution. 
‘The wada stands on watan land’ and the respondent seeks to proceed against 
the structure apart from the land... 

The appellant Appasaheb contends that he is an agriculturist and the wada 
belonging to and occupied by him is protected from attachment and sale by 
el. (c) of the proviso to sub-s. (J) of s. 60 of the Code of Civil Procedure. He 
also contends that the wada itself is watan property and is not in view of sub- 
s. (1) of s. 60, liable to attachment, and sale as it is not saleable property. 

Now, sub-s. (Z) of s. 60 makes all saleable property liable to attachment and 
sale’in execution. The proviso to it so far as material runs thus: 

“Provided that the following particulars shall not be liable to such attachment or 
sale, namely:-—., 

(b) ‘tools of arani and, where -the judgment-debtor is an agriculturist, his im- 
plements of husbandry and such cattle and seed-grain as may, in the opinion of the 
Court, be necessary fo enable him to earn his livelihood as such,... 

(c) houses and other buildings (with materials and the sites thereof and land im- 
~mediately appurtenant ,thereto and necessary for their enjoyment) belonging to an 
agriculturist and occupied by him;” 

I propose now to consider the question whether the wada is saved from exe- 

cution under cl. (c) of the proviso to sub-s. (J) of s. 60. In order that the 
-clause may apply two conditions have to. be fulfilled. First, the person claim- 
ing benefit under it must be an agriculturist and, secondly, the wada must 
:belong to and be occupied by him. 
.. First then, was the appellant Appasaheb an agriculturist within the meaning 
of the clause? Now, the plain meaning of the word ‘“‘agriculturist’’ in the 
present context, is a person who occupies himself with agriculture, that is, 
‘cultivation of land for raising crops. Anybody who is engaged in cultivating 
-land for raising crops would be an agriculturist. So far there is no difficulty. 
iIt-appears, however, from the reported decisions that the High Courts have ex- 
pressed sharply divergent opinions on the question as to who is an agriculturist 
‘within the meaning of the clause. The difference however is not on the point 
that an agriculturist must be one who cultivates but as to whether the agricul- 
turist -contemplated in els. (b) and (c) is one who cultivates with his own 
‘hands -and .whether all persons who carry on agricultural operations ‘are 
agriculturists within, the clauses. These differences have arisen not because 
any, difficulty was felt as to the meaning of the word ‘‘agriculturist’’, but from 
the intention of the Legislature to be gathered from the other words used in 
the clauses. In this appeal these authorities have been relied on by the parties 
as it suited the contention of each. It is necessary, therefore, to consider the 
“views expressed in. these cases and decide whether the word ‘ agriculturist’’ is 
+o be given its plain meaning’or has to be qualified in some way. It is of 
some significance to, state that by and large, the view of one High Court has 
been discarded by another. 

One view is that an .agriculturist is a person whose main source of livelihood 
is agriculture : see Tirloki Prasad v. Kunj Behari Lal’. It is said that this is 
the right view, for an agriculturist must be one who is so by profession. Now 
the main source of livelihood of a person may vary from time to time: therefore 
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at one period of time a person might be an agriculturist but not at another. It 
is not reasonable to hold that such a result was, intended. - Again it would often 
be difficult to decide which is the main source of livelihood of a person. Indeed, 
it is not quite clear as to what is meant by main source of livelihood unless it 
means the livelihood producing the largest income. I find nothing in the 
clauses to warrant this view: they do not say anything about agriculture being 
a person’s main source of livelihood in any sense of the word ‘‘main’’. 
Furthermore if this view is accepted, a rich farmer who has income from other 
sources, which income is smaller than his income from agriculture, would be 
protected by these clauses while a poor peasant who makes a slightly bigger in- 
come say as a day labourer, than he does from agriculture, would be deprived 
of the protection. I am unable to accept a view which produces such a result. 
I find no reason why a person who has a profession besides agriculture, should 
be protected if agriculture is his main profession and not otherwise, particu- 
larly when what is protected is agricultural poe cattle, seed-grain and 
house used for agricultural purposes. 

Another view taken is that the agriculturist mast be one whose sole means 
of livelihood is cultivation of land but excluding persons carrying on farming 
in a large way: Muthuvenkatarama Reddiar v. Official Recewer, South Arcot. 
This view has been discarded in a later full bench decision of the same High 
Court in Lakshmayya v. Official Recewer, Kistna® to which reference will be 
made later. For myself, I find nothing in the clauses to justify this view. 
‘Take the case of a small- cultivator who, in ‘order to maintain himself, takes 
up the other work and so supplements his income. There is nothing in the 
elauses to indicate that such a cultivator should be deprived of the protection. 
It is well known that agricultural operations do not occupy a person for the 
whole year and as the income from agriculture is for quite a large number 
not enough to meet their needs, many small cultivators have to supplement 
their Income by other work when they are not engaged in the fields. There is 
nothing in the clauses to lead to the view that these persons were not intended 
to get the protection. It seems to me manifest that there is no reason to de- 
prive these persons of the benefit of the protection. Neither do I find any 
words in the clauses to support the view that big farmers are not intended to 
get the protection. This aspect of the matter will be discussed further later. 
The view taken in Muthuvenkatarama Reddiar’s case does not, therefore, 
appear to me to be well founded. 

In Nihal Singh v. Sin Ramt a full bench of the Lahore High Court held 
that an agriculturist must be one who personally tills and not through servants 
and does not maintain himself from other sources of income. The reason 
given to support this view appears to be as follows: The word agriculturist 
must mean the same thing in cls. (b) and (c). In cl. (0) it is in juxtaposition 
with the word artisan. An artisan is one who himself practices a handicraft 
and furthermore he must practice the handicraft not as a hobby but as a 
living. So in el. (b) an agriculturist must be one who personally tills and not 
through servants and maintains himself by agriculture alone. 

I am not convinced by this reasoning. If the word agriculturist means one 
who must till with his own hands, then it is wholly unnecessary to rely on the 
juxtaposition of the words ar tisan and agriculturist in cl. (b) for reaching the 
conclusion that the Lahore High Court did. It is only if the word ‘‘agricul- 
turist” as ordinarily understood includes one who carries on agricultural 
operations through persons employed by him that it becomes necessary to rely 
on the reasoning based on the juxtaposition of the two words in the clause. But 
I am wholly unable to appreciate the logic of this reasoning. Assume that an 
artisan must be one who works with his own hands. It does not follow that an 
agriculturist, if it does not mean exclusively one who tills with his own hands, 
must be one who tills only with his own hands when that word is used in juxta- 
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position with the word artisan. Such juxtaposition would afford no reason for 
-departing from the normal meaning of the word agriculturist. 

In Hanmantrao Annarao v. Dhruvraj Pandurangrao® also it was said that 
an agriculturist within the-meaning of the clauses is one who tills with his own 
hands. The reason there put is that since in el. (b) reference is made to im- 
plements of husbandry, cattle and seed-grain necessary for earning a livelihood 
as a cultivator, therefore, prima facie, only an agriculturist who cultivates with 
his own hands is meant. Again I am unable to follow the reasoning, for a per- 
son who lives ox- cultivation carried on-by hired labour -would also require 
implements of husbandry, cattle and seed-grain. 

An agriculturist, as I have said, is one who carries on- cultivation. Now 
one may carry on cultivation himself or through hired labour. In the latter case 
also he would be an agriculturist within the plain meaning of that word. Then 
it seems to me that if we exclude from the clause an agriculturist who does not 
till with his own hands, a most unreasonable situation would ensue. Old and 
incapacitated small farmers and most women would have to be denied the pro- 
‘tection of the clauses. Again, it may also happen that a person carrying on 
agricultural operations himself becomes unable to do so through ill health for 
two or three years when he gets the cultivation done by employing labour and 
‘resumes cultivation when he regains his health. If the view now under discus- 
sion is correct, then such a person would cease to be an agriculturist during the 
period of ill health though before and after that period he would be an agricul- 
turist. It does not seem to me-that such results could have been intended. | 

I come now to the view taken in Lakshmayya v. Official Recewer, Kistna, 
earlier referred to. It was there said (p. 783): 

“..We think that, having regard’ to the scheme of the section exempting from at- 

tachment, as it does, tools of artisans, and; where the judgment-debtor is an ‘agricul- 
turist, his implements of husbandry and such cattle-and seed-grains as may in the 
opinion of the Court be necessary to enable him to earn his livelihood, and his houses 
and other buildings occupied by him, protection is intended to be given to those who 
are real tillers of the land, and that an ‘apriculturist’? in the section is a person who is 
really ae for his living on tilling the soil and. unable to maintain him other- 
wise.. 
I am unable to agree with this view. It leads to obvious anomalies. Take the 
case of a person whose sole means of living is agriculture. Suppose he carries 
on agriculture on a large scale and makes a'big income out of it. He would 
still be dependent on agriculture for his living and unable to maintain himself 
otherwise. He would be an agriculturist for the purpose of the clauses within 
the meaning of Parvataneni Lakshmayya’s case, for that case does not say that 
a large scale farmer is not an agriculturist. Such a person would be entitled to 
protection under the clauses even though ‘his income from agriculture is, say 
Rs. 25,000 a year. Now take the case of a small farmer whose income from agri- 
culture is Rs. 1,000 a year but who also makes Rs. 1,500 from other sources and 
is able to maintain himself from the latter income. ' According to Parvatanent’s 
case such person would not be entitled to any protection under them. I find it 
impossible that the Legislature could have. intended such a result. 

Then again I find nothing in the language of the clauses clearly leading to 
the view accepted in Parvataneni’s case however. The only reference to a 
living is in cl. (b), and it is to be found in the words “‘such cattle and seed- 
grain as may...be necessary to enable him to earn his living as such’’, that 
is, aS an agriculturist. I do not think that these words lead ‘to the conclusion 
that the agriculturist. contemplated must depend for his living.on agriculture. 
They are intended to define the limit of the protection which an agriculturist 
is entitled to for his cattle and seed-grain. These words must, therefore, mean 
such cattle and seed-grain as are necessary for the agriculturist to earn his 
livelihood from agriculture if that was his sole means of livelihood. If that 
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were not so we would have to hold that this part of the clause contemplated 
an agriculturist whose livelihood depended on agriculture alone and who had 
no other source of income. Obviously where a person earned his livelihood 
from agriculture and another source, it could not be decided what cattle and 
seed-grain he would require to earn his living as an agriculturist for the simple 
reason that he did not earn his living as an agriculturist only. Parvatamem’s 
case however accepts the view that a person may be an agriculturist within 
the meaning of the clauses though he may have besides agriculture another 
source of Income. And with that view, for the reasons earlier stated, I entirely 
agree. 

There seems to me to be other reasons also why the view taken in Parvata- 
neni’s case is not the correct one. So far as the tools of an artisan are con- 
cerned, cl. (b) does not limit the protection to such of them as are meceSsary 
to enable him to earn his living as an artisan. Therefore, there is no reason 
to think that an artisan is one who must be dependent for his living on the 
handicraft practised by him. Likewise all implements of husbandry of an 
agriculturist are exempt from attachment and sale. The word ‘‘such’’ oecurr- 
ing before the words ‘cattle and seed-grain’ in cl. (b) show that these are 
protected only to the extent indicated and that there is no limit to the protec- 
tion afforded to the implements of husbandry of an agriculturist. If this is 
the correct reading of the clause, as I think it is, then it seems to me impossible 
to say that an agriculturist whose implements of husbandry are intended to 
be protected must be one who could not maintain himself apart from agricul- 
ture. Likewise, there is nothing in cl. (c) to indicate that the agriculturist 
there mentioned must be one who depends for his living on agriculture. 

There remains one other view to consider. It has been said that the agri- 
culturist must be a very small farmer: Muthuvenkatarama Reddiar v. O ficial 
Recewer, South Arcot. For this qualification for an agriculturist, again, I 
find no warrant in the clauses or indeed any where else in s. 60. The various 
clauses in the proviso to s. 60, sub-s. (1), exempting diverse things from attach- 
ment and sale are no doubt based on public policy, but the consideration of 
public-policy in each case appears to me to be different. I find it impossible 
to say that the central idea was to protect the poor or to prevent a person being 
left destitute. Thus cl. (a) protects the necessary wearing apparel, cooking- 
vessels, beds and bedding of the judgment-debtor. Even a very rich judgment- 
debtor is entitled to protection under this clause. Clause (d) protects books 
of account. Here again it is "not a poor man alone that is contemplated nor 
would deprivation of books of account leave one destitute in all cases. Clause ( g) 
protects political pensions which may be and often are of substantial amounts. 
Clause (h) protects wages of labourers and domestic servants. This clause of 
course deals with a poor man and is intended to relieve against poverty. Since 
however, there is no one specific central idea running. through all the clauses, 
each clause has to be construed by itself. Coming then to els. (b) and (c), I 
find no justification for the view that they deal only with poor people or are 
intended to protect against destitution. Thus there is nothing in cl. (b) to 
indicate that the tools of only poor artisans are to be protected. The same 
thing can be said of an agriculturist. The fact that his cattle and seed-grain 
are protected to the extent necessary to enable him to earn his livelihood does 
not lead to the view that he must. be a poor agriculturist. On the contrary, 
the clause contemplates an agriculturist who has more cattle and seed-grain 
` than he needs for his livelihood. It clearly contemplates a rich and large ‘scale 
agriculturist. 

Therefore, it seems to me that there is no warrant for Imposing any quali- 
fication on the plain meaning’ of the word ‘agriculturist’ in cls. (b) and (c). 
In my view, an agriculturist contemplated by the clauses is any person who 
occupies himself with agriculture. -This is the view taken in Gowardhandas v. 
Mohanlal® and with it I agree. 'A person occupying himself with agriculture 


6 [1938] Nag. 461. 
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would be an agriculturist though he does not cultivate with his own hands 
and carries on agriculture in a very large scale.’ He would still be an agri- 
culturist though he thas other means of livelihood besides agriculture. 

I come now to the facts of this case. The question is, is-Appasaheb such an 
agriculturist as I‘ have indicated? The evidence clearly shows that he is. It 
ean be said to have been established, beyond doubt ‘and not questioned in the 
Courts below, that Appasaheb was. carrying on agricultural. operations under 
his supervision through labour employed by him and with his own cattle and 
agricultural implements on fifty to sixty acres of land. The evidence also 
establishes that Appasaheb’s income from agriculture came to Rs. 30,000 to 
Rs. 35,000 per year. . It appears that; he was-in receipt of cash. allowances of 
Rs. 700 to Rs. 800 per year in respect of the watan and Rs. 4,000 to Rs. 5,000 
per year from village officers of the watan villages, neither of which was in- 
come from agriculture. These facts in my view make Appasaheb an agricul- 
turist for the purpose of cls. (b) and (c) though it may be that he was not 
dependent for his living upon agriculture ‘and was a large scale farmer who 
did not till with his own hands. I wish, however, to state that there is uncon- 
tradicted testimony that Appasaheb personally took part in the agricultural 
operations. 

Now cl. (c) protects from attachment and sale houses and other buildings 
with the sites thereof and land immediately appurtenant thereto and necessary 
for their enjoyment, belonging to an agriculturist and occupied by him. I 
think it is a fair reading of this clause to say that the houses, buildings and 
lands must be occupied by the agriculturist for the purpose of agriculture for 
the object of these clauses is to protect an agriculturist only so far as is neces- 
sary for his’ agricultural operations. . If an agriculturist occupied a house, say 
as a holiday resort, there would be no reason to protect that house from attach- 
ment and sale. 

The question then, ‘arises whether Appasaheb daped the- Sada for the 
purposes of his agricultural operations. I-think the evidence makes it perfectly 
elear that he did so. It shows that the larger part of the wada was used for 
storing crops, keeping agricultural implements, residence of the farm servants 
and tethering cattle used for agriculture. ` Appasaheb and his family lived in 
a part of the wada but that also was clearly-occupation for purposes of agri- 
culture, for it is from there that he supervised the agricultural operations. 

I have, therefore, come to the conclusion that the wada is saved from attach- 
ment and sale in execution by cl. (c) of the oa to sub-s. (J) of s. 60 of 
the Code of ‘Civil Procedure. 

The other contention of the appellants does riot seem to me to be sustainable. ` 
It is said that the maxim accessio cedit principali applies and the wada stand- 
ing on watan ‘land has acquired the character of. watan ‘as an accession to it. 
It is not in dispute now that the wada was not in existence when the watan: 
was first created but had been built subsequently by one of the watandars. It 
is also said that the grant of the watan carried full tight of ownership in the 
subject of the grant; that the- grantee had the right to make such use of the 
land granted as any owner of it could have done. So it was said that the wada 
had been put up rightfully by the watandar and became part of the watan as 
an accession to it: ' 

There is no doubt that the wada was' rightfully PE It may be that 
it became on such construction a part of- -the land on which it stands and 
assumed the character of immovable. property. But I am unable to agree that 
it thereupon assumed the inalienable character of watan property and was 
therefore not liable to attachment and sale in. execution. I do not think that 
the maxim accessio cedit principals applies in giving the wada put up on 
watan the character of a watan. - Watan is a creation by government grant. It 
is inalienable under a special Act. The inalienable character attaches under 
the Act only to the property granted by the government. This peculiar cha- 
racter cannot be extended to other property by the application of the maxim. 
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Therefore it seems to me that the wada is not inalienable though it stands on 
land which is inalienable as a government grant under a special Act. I would 
for this reason reject this contention of the appellant. 


As however in my view, the wada is protected from attachment and sale in 
execution under el. (e) to the. proviso to sub-s- (J) of s. 60 of the Code of 
Civil Procedure, I would allow the appeal. 


ORDER. In view of the majority judgment, the appeal is dismissed with 
costs. Appeal dismissed. 


Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr. Justice M. Hidayatullah: 
THE COMMISSIONER OF eae ioe TAX, AHMEDABAD 


KARAMCHAND PREMCHAND LTD.* 


Business Profits Tax Act (XXI of 1947), Sec. 5, Third proviso—Excess Profits Tax Act 
(XV of 1940), Secs. 4, 5—Assessee’s business showing profits in British India liable 
to business profits tax—Assessee’s business in Indian State showing loss in relevant 
chargeable accounting period—Whether loss suffered in Indian State could: be set 
off against profits in British India—Scope and effect of third proviso to s. 5 of 
Business Profits Tax Act. 


The assessee’s business in British India showed business profits assessable under 
_ the provisions of the Business Profits Tax Act, 1947, but its business carried on in 
the Baroda State showed a loss in the relevant chargeable accounting period within 
the Act. On the question whether the loss suffered by the assessee in the business 
in the Baroda State should be deducted in computing the business income of the 
assessee liable to business profits tax, it was contended by the Revenue that the 
third proviso to s. 5 of the Act (as it stood then) had the effect of excluding the 
' Baroda business from the purview -of the Act, except in so far as the income, 
profits or gains of that business were received or deemed to be received in or 
brought into British India and, therefore, the losses of the Baroda business could 
not be set off against the profits of the business in British India:— 

Held, that the third proviso to s. 5 of the Act merely made the Act inapplicable 
to income, profits or’ gains of the Baroda business unless such income, profits or 
gains were received or deemed to be received in or were brought into British 
India, but did not exclude the business from the purview of ss, 4 and 5 of the 
Act, and ’ 

that, therefore, the loss suffered by the assessee in the Baroda business could 
be deducted in computing the business income of the assessee liable to tax under 
the Act. 

Unlike the other two provisos, the third proviso to s. 5 of the Business Profits 
Tax Act, 1947, does not use the language of exclusion in respect of any business. 
What it takes out of the ambit of the Act is merely the “income, profits and 
gains” of a particular business. The language- is thus more apt to effectuate an 

` exemption from’ tax of “income, profits or gains” rather than an exclusion of 
the business from the purview of the Act. 

Commr. of Inc.-tax v. Indo-Mercantile Bank Ltd! Commissioner, IT, v. Murli- 
dhar Mathurawala, Commr. E. P. Tax v. Bhogilal,? Commr. Income-tax v, Somasun- 
daram’ and In re Provident Investment Company, referred to. 


- Tue facts appear in the judgment. 


C. K: Daphtary, Solicitor-General of India, and K. N. Rajagopal Bastri, with 
D. Gupta, for the appellant. 
N. A. Palkhwala, with S. N. -Andley, for the respondent. 


*Decided, April 28, 1960. Civil Appeal’ 3 (1961) 54 Bom. L.R. 622. 

No. 304 of 1958, 4 [1928] A.ILR. Mad. 487. eae i 
1 (1969) 36 I. T. R, 1, S.C. 5 (1981) 33 Bom. L.R. 1587. 3 
2 (1948) 50: Bom. L.R. 366, l 


1960.] COMMR., INC.-TAX v. KARAMCHAND (S.C.) > 535 


S. K. Das J. This is an appeal on a certificate of fitness granted by the 
High Court of Bombay, and, the short question for decision is the true scope and 
effect of the third proviso to s. 5 of the Business Profits Tax Act, 1947 (Act 
No. XXI of 1947), hereinafter referred to as the Act. The appellant is the 
Commissioner of Income-tax, Ahmedabad, and the respondent is a private limited 
company under the name and style of Karamchand Premchand Ltd., Ahmeda- 
had, to be called hereafter as the assessee. 

The relevant facts are these: the assessee held the managing agency of the 
Ahmedabad Manufacturing and Calico Printing Co. Ltd. It also had a phar- 
maceutical business in the Baroda State, which was at the relevant time an 
Indian State, run in the name and style of Sarabhai Chemicals. The assessee’s 
business in India (we shall use the expression India in this judgment to mean 
British India as it was then called in contradistinction to an Indian State) 
showed business profits assessable under the provisions of the Act; but the 
business carried on in the name and style of Sarabhai Chemicals in Baroda 
showed a loss in the relevant chargeable accounting periods which were four 
in number, namely, (1) April 1, 1946 to December 31, 1946; (2) January 1, 
1947 to December 31, 1947; (3) January 1, 1948 to December 31, 1948; and (4) 
January 1, 1949 to March 31, 1949. The assessee claimed that its assessable 
income in India should be reduced by the loss suffered by it m its business in 
Baroda. The Income-tax Officer rejected the claim of the assessee and held that 
the Act did not apply to the business carried on in an Indian State unless profits 
and gains of that business were received or deemed to have been received in or 
brought into India. On appeal the Appellate Assistant Commissioner upheld 
the contention of the assessee and- allowed the appeal. The Department went 
up in appeal to the Appellate Tribunal, which held that under the relevant 
proviso to s. 5 of the Act, profits-and losses of a business in an Indian State 
were not to be taken into consideration unless they were received or deemed to 
have been received in or brought into India. In that view of the matter the 
Tribunal set aside the order of ‘the Appellate Assistant Commissioner and re- 
stored that of the Income-tax Officer. The assessee then moved four applica- 
tions in respect of the four relevant chargeable accounting periods, and 
by these applications the assessee required the Tribunal to state a case to the 
High Court of Bombay on the question of law which arose out of its order. 
These four applications were -consolidated. The Tribunal on being satisfied 
that a question of.law arose out of its order in the four cases numbered as 85, 
86, 87 and 88 of 1953-54, referred that question to the Bombay High Court in 
the following terms: 

“Whether on the facts and in the circumstances of the case the loss suffered by the 

assessee in the business of Sarabhai Chemicals should be deducted in computing the 
business income of the assessee company liable to business profits tax?” 
The High Court answered the question in the affirmative and came to the con- 
clusion that the assessee was entitled to deduct the losses incurred by it in its 
Baroda business- and set them off against the profits made in the taxable 
territories. The appellant then moved the High Court and obtained a certificate 
of fitness. On that certificate the present -appeal has come to us. 

The main contention on behalf of the appellant is that the High Court came 
to an erroneous conclusion with regard to the true scope and effect of the third 
proviso to s. 5 of the Act. It is necessary here.to refer to some of the provi- 
sions of the Act to understand its ‘general scheme. In 1940 the Central Legis- 
lature passed the Excess Profits Tax Act, 1940 (Act No. XV of 1940) to im- 
pose a tax on excess profits arising out of certain businesses. We shall have 
oceasion to refer to some of the provisions of that Act, in due course. For the 
purposes of that Act, the expression ‘‘chargeable accounting period” meant 
(a) any accounting period falling wholly within the term beginning on Sep- 
tember 1, 1939, and ending on March 31, 1946, and (b) where any accounting 
period fell partly within and partly without the said term, such part 
of that accounting period as fell within the said term. It may be here stated 
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that originally the term was from September 1, 1939 to March 31, 1941, ‘but 
by several annual Finance Acts the term was extended up to March 31, 1946. 
In 1947 came the Act in which ‘‘chargeable accounting period’ means: ~- 
_ (a) any accounting period falling wholly within the term beginning on April 
1, 1946, and ending on March 31, 1949, and 
(b) where any accounting period falls partly within and partly, without the said 
term, such part of that accounting period as falls within the said term. 
The Act. extended to the whole of India. The word ‘‘business’’ is defined in 
s. 2(3) of the Act as including any trade, commerce or manufacture, ete., the 
profits of which are chargeable according to the provisions of s. 10 of the Indian 
Income-tax Act, 1922. There are two provisoes to this definition clause, and 
the second proviso states that all businesses to which the Act applies carried on 
by the same person shall be treated as one business for the purposes of the 
Act. The expression ‘‘taxable profits’’ is defined under s. 2(/7) of the Act 
and it means the amount by which the profits during a chargeable accounting 
period exceed the abatement in respect of that period. What is meant by 
‘abatement’ is defined in s. 2(1) of the Act. The charging section is s. 4 and 
we may read that section here, so far as it is relevant for our purpose, in order 
to understand the general scheme of the tax imposed under the Act. 


“S, 4, Charge of tax—Subject to the provisions of this Act, there shall in respect 

of any business to which this Act applies, be charged, levied and paid on the amount 
of taxable profits during any chargeable accounting period, a tax (in this Act refer- 
red to as “business profits tax”) which shall, in respect of any chargeable accounting 
period ending on or before the 31st day of March, 1947, be equal to sixteen and two- 
third per cent. of the taxable profits, and in respect of any chargeable accounting period 
beginning after that date be equal to such percentage of the taxable profits as may 
be fixed by the annual Finance Act.” 
Shortly stated, the scheme is that in respect of any business tlo which the Act 
applies, there shall be charged, levied and paid a tax called ‘‘business profits 
tax’ on the amount of the taxable profits, which means the amount exceeding 
the abatement, during any chargeable accounting period; the tax shall be equal 
to sixteen and two-third per cent. of the taxable profits in respect of the charge- 
able. accounting period ending on or before March 31, 1947, and in respect of 
any chargeable accounting period after that date, the tax .shall be equal to 
such percentage of the taxable profits as may be fixed by the annual Finance 
Act. Then comes s. 5 which is the section dealing with the application of the 
Act and it is In these terms: 


“S. 5. Application of Act —This Act shall apply i every business of which any 
part of the profits made during the chargeable accounting period is chargeable to 
income-tax by virtue of the provisions of sub-clause (i) or sub-clause (ii) of clause 
(b) of sub-section (1) of section 4 of the Indian Income-tax Act, 1922 or of clause | (c) 
of that sub-section: 

Provided that this Act shall not apply to any business the whole of the profits of 
which accrue or arise without the taxable territories where such business is carried on 
by or on behalf of a person who is resident but not ordinarily resident in the taxable 
territories unless the business is controlled in India: 

Provided further that where the profits of a part only of a business carried on by 
a person who is not resident in the taxable territories or not ordinarily so resident ac- 
crue or arise in the taxable territories or are deemed under the Indian Income-tax Act, 
1922, so to accrue or arise, then except where the business being the business of a per- 
son who is resident but not ordinarily resident, in the taxable territories is controlled 
in India, this Act shall apply only to such part of the business and such part shall for 
all the purposes of this Act be deemed to be a separate business: 

_ . Provided further that this Act shall not apply to any income, profits or gain of 
isos accruing or arising within any part of India to which this Act does not extend 
unless such income, profits or gains are received in or are .brought into the taxable 
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territories ‘in, any. ‘chargeable accounting period, or are -assessable under section 42 of 
that Act? oe... ~ 

We have vead the section as it stands today. “The expression ‘ ciarabio terri- 
tories’’ in the. provisoes was substituted for ‘“British India” by the Adapta- 
tion of Laws Order, 1950, and the third proviso originally referred to any 
inconie,. profits or ‘gains of business accruing or-arising, within ‘‘any Indian 
State’? ‘then. the ‘expression ‘‘a Part B State’’ was substituted, but this was 
‘again changed by the Adaptation of: Laws (No. 3) Order, 1956, and the present 
expression, ‘fany part of India to which this Act does not extend’? was intro- 
duced. : For the purposes of this appeal nothing turns upon these changes, and 
we may read the third proviso as referring. to any income, profits or gains of 
a -business-accruing or arising in an Indian State. Section 6 deals with relief 
on occurrence of ‘‘deficiency of profits’ an.expression which is defined in s. 
2(7) of the Act. The rest’ of the Act deals with matters, such as issue of notice 
for- assessment, assessments, profits escaping assessment, penalties, appeal, ete., 
with which we are not directly eoncerned in this appeal. 

Now, ss. 4 and 5 of the Act make it quite clear that the unit of taxation is 
the business, that is, any business to which the Act applies; and if a person 
carries on more than one business to all of which the Act applies, all the busi- 
nesses carried on by the same person shall be treated: as one business for the 
purposes of the Act. Section 5, in its substantive part, states to which busi- 
ness the Act applies and says that the Act applies to every business of which 
‘any part of the profits made during the chargeable accounting period is char- 
geable to income-tax by virtue of the provisions of sub-cl. (2) or sub-cl. (tt) 
of él. (b) of sub-s. (J) of s. £ of the Indian Income-tax Act, 1922, or cl. (c) of 
that sub-section... A reference to the aforesaid provisions of the Indian In- 
come-tax Act, 1922, shows at once that in so far as they concern the present 
-assessee s.: In-its substantive part makes the Act applicable to his business 
whether the profits of the business accrued or arose in India or Baroda; and 
this is so: im spite of the fact that the Act extended only to India. Indeed, 
learned counsel for the appellant has conceded that had s. 5 stood by itself 
without.any of the provisoes, the Baroda business-of the assessee would have 
come within’ the wide ambit of s. 5 and the Act’ would be applicable to that 
business. His contention, however, is that the third proviso has the effect of 
excluding the Baroda business from the purview of the Act, except m so far 
as the income, .profits.or. gains of that business are received or deemed to be 
recéived in or bréught into India.” On behalf of the assessee the argument is 
that in its true’ scope and effect the third proviso has merely the effect of 
exempting the income, profits or gains of the Baroda business except when 
they are received or brought into India; but the ‘business itself is not excluded 
from the purview of the Act; the business is still one to which the Act applies 
under the substantive part of s..5 and as the third proviso exempts income, 
profits or gains. only, the losses of the Baroda business can be set ‘off against 
the profits of the business in India. . 

These are the two-main rival contentions which ‘we have to consider in this 
appeal. Now, let’ us examine a little more closely ss. 4 and 5 of the Act. We 
have stated earlier that s..4 is the charging section, which levies a tax on the 
amount of taxable profits’ during any chargeable accounting period, in respect 
of any business to which the Act applies.. The corresponding’ section in the 
Excess Profits: Tax Act, 1940, was also s. 4 thereof; which levied a tax on the 
amount, by which the profits ‘during any: chargeable accounting period exceed- 
ed the standard profits in respect of any business, to- which that Act applied. 
Under. the. Excess. Profits Tax Act, 1940, as also under the Act under our con- 
sideration, ‘the. unit is- the business—business to which the Act applies. For 
the application of the Act we have to go to s. 5; We have pointed out that 
s. 5 in its substantive part makes the Act applicable to every business of 
which. any: part. of the profits is chargeable to income-tax by virtue of the 
provisions. of sub-el., (2) or sub-el.- (42). of el. (b) of sub-s. (Z) of s. 4 of the 


538 THE BOMBAY LAW REPORTER. [VOL. LXI. 


Indian Income-tax Act, 1922, and, thus makes the Act applicable to the Baroda 
business of the assessee. The question then is—does the third proviso to s. 5 
exclude that business except in so far as the income, profits or gains of that 
business. are received or deemed to be received in or are brought into the tax- 
able territories in any chargeable accounting period? If that is the true scope 
and effect of the third proviso, then the appellant is entitled to succeed. If, 
on the contrary, ‘the third proviso merely makes the Act inapplicable to in- 
come, profits or gains of the Baroda business unless such income, profits or 
gains are received or deemed to be received in or are brought into the taxable 
territories, but does not exclude the business from the purview of ss. 4 and 5, 
then the answer given by the High Court is correct. 


The High Court has stated that whichever view is taken the third proviso 
leads to, certain difficulties, and in a case where much can be said on both 
sides, the benefit of any ambiguity of language must be given to the assessee. 
We agree with the High Court that the question is not quite free from diffi- 
culty; but on the language of the proviso as it stands, the answer given by the 
High Court appears to us to be the correct answer. 


It is not the. case-of the appellant that the first and the second provisoes to 
s. 5 apply to the facts of this case. But it is significant to note the phraseo- 
logy of these two provisoes and contrast them with the third proviso. The 
first proviso says :— 

“Provided that the Act shall not apply to any business the whole of the profits 
of which accrue or arise without the taxable territories etc.” 
The language is clear enough to exclude the business referred to therein from 
the purview of the Act. Similarly, the second proviso excludes under certain 
circumstances part of a business and uses appropriate language to give effect 
to that exclusion. By a legal fiction’ as it were, it divides a business into two 
parts, one separate from the other, and makes the Act applicable to one of 
them only. Unlike'the other two provisoes, the third proviso does not use the 
language of exclusion in respect of any business. What it takes out of the 
ambit of the Act is merely the ‘‘income, profits and gains’’ of a particular 
business. The language is thus more apt to effectuate an exemption from tax 
of ‘‘income, profits or gains’’ rather than an exclusion of the business from 
the purview of the Act. On behalf of the appellant it is contended that such 
a construction ‘results in this anomaly that if the income, profits or gains are 
not brought into India, they escape tax and yet the losses of a business which 
is outside India, are taken into consideration in computing the profits ete. in 
India. This, it is argued, could not have been the object of the Legislature in en- 
acting the third proviso to s. 5 of the Act. It is contended that the object was 
to exclude the business in an Indian State as also the income, profits or gains 
thereof, unless such profits ete. were received in or brought into India. This 
argument is not devoid of plausibility and requires careful consideration. 

We may here refer to the relevant provisions of the Excess Profits Tax 
Act, 1940. Section 5 of that Act in its substantive part and the first and 
second provisoes thereto were worded in identical language, but the third pro- 
viso to s. 5 of the Excess Profits Tax Act, 1940, was worded quite differently 
from the third proviso to s. 5 of the Act. The third proviso to s. 5 of the 
Excess Profits Tax Act, 1940, stated: l 

“Provided further that this Act shall not apply to any business the whole of the 
profits of which acerue or arise in a Part B State; and where the profits of a part of 
a business accrue or arise in a Part B State, such part shall, for the purposes of this 
provision, be deemed to'be a separate business the whole of the profits of which 
accrue or arise in a Part B Stdte, and the other part of the business shall, for all the 
purposes of this Act, be deemed to be a separate business.” : 
The language used’ was clearly one of exclusion, and it said that the Excess 
Profits Tax Act was not applicable to a business the profits of which accrued 
or arose in a Part B State. Why then did the Legislature use different lan- 
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guage in the third proviso to s. 5 of the Act? On behalf of the appellant it 
has been submitted that the, change in language is deliberate and the reason 
for the change is to make the income, profits or gains of a business accruing 
in an Indian or Part B State liable to tax when such income, profits or gains 
are brought in India while under the third proviso to s. 5 of the Excess Profits 
Tax Act, they were not liable to tax even when they were brought into India. 
On behalf of the assessee, however, it has been-submitted that the change in 
language is due to a different reason altogether. The third proviso to s. 9 
of the Excess Profits Tax Act, 1940, and s. 14(2)(c) (now deleted) of the 
Indian Income-tax Act, 1922, were enacted at about the same time, and the 
broad object of both the provisions was to exclude profits of a business m an 
Indian or Part B State from charge of tax; but under the Excess Profits Tax 
Act, 1940, such profits were not chargeable even if received in or brought into 
India whereas under s. 14(2)(c) of the Indian Income-tax Act such profits 
became chargeable to tax if received in or brought into India. This differ- 
ence, learned counsel for the assessee states, was no doubt done away with by 
the change in language of the third proviso to s. 5 of the Act; but the change 
in language did something more, because it assimilated the position under the 
proviso to that under s. 14(2)(c) of the Indian Income-tax Act, namely, that 
though profits of a business in an Indian State cannot be taxed unless thev 
are brought into the taxable territories, yet the losses incurred can be adjusted 
in computing the profits of the business as a whole. Learned counsel for the 
assessee has relied on the decision of this Court in Commr. of Inc.-tax v. Indo- 
Mercantile Bank Ltd.1; and the decisions of the Bombay High Court in Com- 
missioner, I.T. v. Murlidhar Mathurawala2 and Commr. E. P. Tax v. Bhogilal®. 
The first two decisions cited above considered the effect of s. 24(7), Indian In- 
come-tax Act, 1922, with special reference to the first proviso thereto (as it 
stood at the time relevant therein) and its impact on s. 10 of the said Act. It 
was held that sub-s. (J) of s. 24 dealt only with set-off of loss under one head 
against profits under any other head, and therefore the old first proviso to sub- 
s. (1) of s. 24 applied and barred the right of set off only where a loss in the 
Indian State was sought to be set off against Indian profits under any other 
head; where, however, the assessee sought to set off his loss in the Indian State 
against his Indian profits under the same head, e.g., set-off of loss incurred in 
a business carried on in an Indian State against the profits of the same or 
another business carried on in India, the proviso did not apply and the assessee 
was entitled to such set-off under s. 10 of the Indian Income-tax Act. Learned 
counsel for the assessee has submitted that the same principle applies with re- 
gard to the third proviso to s. 5 of the Act. Learned counsel has submitted 
that as under s. 10 of the Indian Income-tax Act, different businesses consti- 
tute one head and in order to determine what are the profits and gains of a 
business under s. 10 an assessee is entitled to show all his profits and set-off 
against those profits losses incurred by him, in the same head; so also under 
s. 5 of the Act, the Baroda business of the assessee is within the ambit of the 
Act, though the income, profits or gains thereof are excluded by the third pro- 
viso unless they are received or brought into India. He has pointed out that 
the position under the Excess Profits Tax Act was different, as was explained 
n T Patel’s case (supra) where the learned Chief Justice said (p. 
“...This contention of Mr. Kolah is based on the language used in the proviso, 
namely, that ‘this Act shall not apply to any business the whole of the profits of which 
accrue or arise in an Indian State’. Now, this contention is obviously fallacious, because 
the proviso does not say that the Act shall not apply to the profits of a business which 
accrue or arise in an Indian State. What the proviso says is that the Act shall not 
apply to any business the whole of the profits of which accrue or arise in an Indian 
State. The expression ‘the whole of the profits of which accrue or arise in an Indian 


1 (1959) 36I. T. R. 1, S.C. l 3 (1951) 54 Bom. L. R. 622. 
2 (1948) 50 Bom. L. R. 366. 
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State’ is an expression ‘which indicates the nature of the, business which is excluded 
from the purview or ambit of the Act.” | 
Now, the third proviso to s. 5 of the, Act 1 uses mot the phraseology of the Excess 
Profits Tax Act, but the very phraseology which according to-the learned. Chief. 
Justice would have made all the difference.’ Learned counsel for- the assessee 
has argued, and we think it has considerable force, that the Legislature had 
before it the language used in s. 14(2)(c) of the Indian Income-tax Act and 
it knew the effect of those provisions and it used the same language in the 
third proviso to s. 5 of the Act. If the object of the Legislature was to exclude 
the business ‘itself from the ambit of the Act while taxing the profits which 
were brought into the taxable creo then’ it used languaks which failed 
to achieve that- object. 

On behalf of the ‘appellant it = been pointed out that the expression ad 
in the third proviso to s. 5'is—‘‘ Provided further that the Act shall not apply. 
- to any income, profits or gains of a business ete.’’ It is argued that this lan- 
guage, ‘(namely, that the Act shall not apply) is api to- exclude from the pur- 
view of the Act business the profits of which accrue or arise in an Indian State, 
except’ in so far as such profits are brought into the taxable territories. ‘Tn 
support of this argument a reference has been made to s. 4(3) of the Indian 
Income-tax Act as it’stood prior to 1939 and reliance is placed on the decisions 
in Commr. Income-tax v. Somasundaram*; and In re Provident Investment 
Company. 6 It is true that s. 4(3) of the Indian Inconie-tax Act, as it stood 
prior to 1939, said that this Act (meaning the Indian Income-tax Aét, 1922) 
shall not” apply to certain classes of income, and in the two’ decisions cited it 
was held that the word ‘‘business’’ meant a business whose profits were being 
assessed in the year under consideration and’ there was no justification for 
deduction, of the expenses of a foreign “business. We do not, however, ‘think. 
that the use of the expression, ‘‘the Act shall not apply”’, is decisive in this 
case: We have to read the third proviso as a whole and in the context in which 
it occurs, ‘in order to find out what it means. So read it is difficult to. hold . 
that ‘it has the effect: of excluding the Baroda business except’ in so far as 
profits thereof are' brought into the taxable ‘territories. What it says inex: 
press terms is that’ the Act shall not apply to’ any income, profits or gains of 
business accruing or arising in an Indian State ete. It does not say that the 
business itself is excluded from the purview of ‘the Act. We have to read and 
construe the third- proviso in the context of the substantive part of s: 5 which 
takes in the Baroda' business and the phraseology of the first and second pro- 
visoes thereto, which' clearly uses the language of excluding the business re- 
ferred to therein. The third proviso does not use ‘that language and’ what 
learned counsel for the appellant is seeking to do is to alter the language of 
the proviso ‘so as to’make it read as though ° it excluded business the income, 
profits or gains ‘of which accrue or arise in an Indian State. The difficulty is 
that. the third proviso does not say so; on the contrary, it uses language: which 
merely exempts from tax the income, “profits or gains unless‘ such income; pro: 
fits or gains are. received in or brought into India. 
= Nezt,' we have to" consider what the expression ‘income, oe or gains”? 
means, Iu the context of the third proviso, it cannot. inelude losses because the 
latter part of the proviso says “‘nnless such income, profits or gains are’ re- 
ceived etc. into the taxable territories’’. Obviously, losses cannot be brought 
into: the taxable territories except-in an accounting sense, and. the expression 
‘income, profits or gains” in the.context cannot include losses. The’ expréssion 
must have tlie “same ` meaning’'throughout the proviso,’ and cainot have one 
ee in the first part and a ‘different meaning in the’ latter part of the pro- 

' The “appellant cannot, therefore, say that the’ third proviso excludes 
ne business ‘altogether, because’ it takes away- from the ‘ambit of the Act ‘not 
only income, profits or gains but also losses of the business referred to therein. 
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On-behalf of the appellant it has been argued that though the language of 
the third proviso,to s. 5 of the Act is similar,to that of s. 14(2) (c) of the Indian 
Income-tax Act, the language of the two provisions is ‘not identical and it is 
not correct to say that their effect is substantially the same. It is pointed out 
that the language of s. 14(2) (c) ‘was ‘one of. exemption only in respect of any 
income, profits or- gains accruing or arising in an Indian State, though for pur- 
poses of ‘‘total income’’ the Income-tax Act applied thereto, and therefore 
the normal 'process of aggregating profits and losses wherever they occurred 
could be adopted. -But says learned counsel for the. appellant, the position is 
otherwise under the third proviso to s. 5, of the Act, because, firstly, it uses 
the expression, ‘‘the Act shall not apply” and secondly, there is no question 
of exempting the profits from tax while including them for the purposes of 
‘‘total income’’. We-agree that the complication of excluding the profits from 
tax while including them for determining ‘‘total income’’ does not arise under 
the third proviso to s. 5 of the Act; but the argument presented is the same 
as we have dealt with earlier. The argument merely takes uS back to the ques- 
tion—-does the third proviso to s. 5 of the Act merely exempt the income, pro- 
fits or. gains or does it exclude the business ? If it excludés the business, the 
appellant is right in saying that the position under the proviso is not the same 
as under. s. 14(2)(c) of the Indian Income-tax Act. If, on the contrary, the 
proviso merely exempts the income, profits or gains of ‘the business to which 
the Act otherwise applies, then the position is the same as ‘tinder `s. 14(2) (e). 
It is perhaps repetition, but we may emphasize again that exclusion, if any, 
must be done with reference to business, which is the unit of taxation. The 
first and second provisoes to s. 5 do that, but the third proviso does not. 

Lastly, - it has been contended that, the construction adopted by the High 
Court is likely to lead to. consequences which the Legislature manifestly could 
not have intended. This contention.has been pressed in respect of two matters: 
(a) computation of capital under the rules in Schedule IL of the Act in a 
pease where the assessee company sustains a loss in an Indian State; and (b) 
relief. for deficiency of profits where the assessee makes profits in an Indian 
State but sustains a loss in India. As to the first matter, it has been fully 
‘dealt with .by the High Court with reference to r. 2A of the Rules in Schedule 
Il- and it has béen rightly pointed out that no difficulty really arises by reason 
of r..2A. Nor are we satisfied that any real difficulty arises with regard to 
‘relief for deficiency .of profits when the assessee makes profits in an Indian 
‘State but sustains a loss in. India.. The Act will not apply to such profits 
unless they are brought into India, and if they are brought into India, s. 6 
will apply with regard to relief on the ground of deficiency of profits. It is 
unnecessary to. consider here any Eypotheteal difficulty which may arise in 
.the application of s. 6. 

“The appellant relies on the third proviso tos: 5 of the Act in support of 
the contention that it excludes the Baroda business of the assessee and the 
‘losses. of that business cannot be set-off against the profits of. the business in 
-India, and: the appellant can succeed ‚only on establishing that the proviso 
clearly and without any ambiguity exeludes.the ‘Baroda business. We agree 
with the High Court that if there is any ambiguity of language, the benefit 
of that ambiguity must be given to the assessee. However, the conclusion at 
which we have arrived is that on the language: of;the proviso as it stands, it 
‘does not exclude: the Baroda business of the. assessee but, exempts only the in- 
come, profits or gains thereof unless they are received or deemed to be receiv- 
ed in or brought into India: Accordingly, ‘the High ' Court correctly answered 
the question of law referred to it. The appeal fails and is dismissed with .costs. 


’ pa Appeal dismissed. 
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Present: Mr. Justice S. K. Das, Mr. Justice J. L, Kapur and Mr. Justice M. Hidayatullah. 


_ THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY 
y i 


THE ELPHINSTONE SPINNING AND WEAVING MILLS CO. LTD.* 
Finance Act (XXII of 1951), First Schedule, Part I, B--Company incurring loss in 


assessment year and adjudged not liable to income-tax--Company in same year de- 


` - elaring dividends which were undistributed profits of preceding years—Whether com- 


pany hable to pay additional income-tax by reason of fact that it had declared “ex- 
cess dividend”’—Construction of statute. 


For the assessment year 1951-52 the assessee company was found to have incurred 
a loss and was thus adjudged to be not liable to income-tax. In that year, the 
assessee company had made profits but the depreciation allowance under the Indian 
Income-tax Act converted the profit into loss for income-tax purposes. In the same 
year the assessee company declared dividends which were undistributed profits of 
preceding years. The Income-tax Officer treated these as “excess dividend” and 
levied additional income-tax as provided in Paragraph B of Part I of the First 
Schedule to the Finance Act, 1951. The assessee company contended that inasmuch 
as there was no income at all which was taxable the words- “on the total income” 
in Para. B did not apply to it and, therefore, no additional income-tax could be 
charged under it:— l3 ' 

Held, that as in the present case there was no total income at all, the second para- 
graph of the proviso to Para. B of Part I of the First Schedule to the Finance Act, 
1951, ceased to be workable and the assessee was not liable to pay the additional tax 
under it. i ew tae 

In framing the proviso to Para. B the Legislature had in mind the case of persons 
paying dividends beyond a reasonable portion of their income. A rebate was in- 
tended to be given to those who kept within the limit and an enhanced rate was to 
be imposed on those who exceeded it. The law was calculated to reach those per- 
sons who did the latter even if they resorted to the device of keeping profits back 
in one year to earn rebate to pay out the same profits in the next. For this purpose, 
the profits of the earlier years were deemed to he profits of the succeeding years. 
But the Legislature failed to fit in the law in the scheme of the Indian Income-tax 
Act under which and to effectuate which the Finance Act is passed. The Legislature 
used language appropriate to income, and applied the rate to the “total income”. 
Therefore, the law must fail in those cases where there is no total income at all, and 
the Courts cannot be invited to supply the omission made by the Legislature. ` 

If the words of a taxing statute fail, then so must the tax. The Courts cannot, 
except rarely and in clear cases, help the draftsmen by a favourable construction. 

Curtis v. Stovin, Commr. of Inc.-tax v. Teja Singh? Whitney v. The Commissioners 
of Inland Revenue,’ Special Commissioners of Income Tax v, Linsleys (Established 
1894), Ltd. (in Liquidation), Commissioners of Inland Revenue v. South Georgia Co., 
Ltd. The Cape Brandy Syndicate v. The Commissioners of Inland Revenue, Wolf- 
son v. Commissioners of Inland Revenue,’ McGregor and Balfour Ltd. v. Commr. of 
Inc.-taz,’ Rajputana Agencies Ltd. v. Commr., of Inc.-tax® and Commr. of Inc.-tax v. 
Calcutta National Bank Ltd.,” referred to. 


THE facts appear at 58 Bombay Law Reporter 32. 


K., N. Rajagopal Sastri, with D. Gupta, for the appellant. 
N. A. Palkhwala, with S. N. Andley and J. B. Dadachanji, for the respondents. 


HDAYATULLAH J. The High Court of Bombay in a reference under s. 66(/) 
of the Indian Income-tax Act by the Income-tax Appellate Tribunal, Bombay, 
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was referred the following two questions for. decision: 
(1) Whether the assessee Company was liable to pay additional income-tax? and 
(2) If the answer to question No. 1 is in- the saan whether the levy of the 

additional income-tax is ultra vires? 
The High Court answered the first question in the pene and, in the cireum- 
stances, left the second question unanswered. *' This appeal is against the judg- 
ment and order of the High Court on a certificate granted by it. The Com- 
missioner of Income-tax is the appellant, and the ‘Elphinstone Spinning and 
Weaving Mills Co., Ltd., Bombay (the assessee company) is the respondent. 

The facts may now be stated briefly: Fòr the asséssment year 1951-52 (the 
previous year being the calendar year 1950), the assessee company was found 
to have incurred a loss of Rs. 2,19,848 and was thus adjudged to- be not liable 
to income-tax. In that year, the assessee ‘company had made profits, but the 
depreciation allowance under the- Income-tax “Act came to Rs. 7,84,063, thus 
converting the profit into loss for income-tax purposes. In the same year, the 
assessee company declared dividends amounting’ to ‘Rs. 3,29,062. The Income- 
tax Officer treated this amount as ‘excess dividend’. ‘and levied additional im- 
eome-tax as provided in Paragraph B of Part I of the First Schedule to the 
Indian Finance Act, 1951. This additional ‘income-tax was computed to be 
Rs. 41,182-12-0. The contention of the assessee company that it was not liable 
to pay additional income-tax was not accepted’ by. the Tribunal, but the High 
Court, on an examination of the relevant provisions and ‘the scheme of the 
Indian Income-tax Act and the Finance Act, 1951, ‘held ‘that it was sound. 
Hence this appeal by the Commissioner of Income-tax. 

We. are concerned ae the Finance Act, 1951 and Peraeterh B of the First 
Schedule reads: : 


sé ž ‘ i 
“B. In the case every company— r] 


Rate E Surcharge 
Gh EEE E A E E E E Four annas in the T One-twentieth of the rate 
rupee. . specified in ‘the preceding 
column: 


Provided that in the case of a company which, in respect of its profits liable to tax 
under the Income-tax Act for the year ending on the 31st day'of March, 1952, has made 
the prescribed arrangements for the declaration and: payment within the territory of 
‘India excluding the State of Jammu and Kashmir, of the. dividends payable out of such 
profits, and has deducted super-tax from the dividends in‘ accordance with the provi- 
sions of sub-section (3-D) or (3-E) of section 18 of-the Act— 

(i) where the total income, as reduced by seven annas in the rupee and by the 
amount, if any, exempt from income-tax, exceeds the amount of any dividends (includ- 
ing dividends payable at a fixed rate) declared in respect of the whole or part of the 
previous year for the assessment for the year ending on the 31st day of March, 1952, 
and no order has been made under sub-section (1) of section 23-A of the Income-tax 
Act, a rebate shall be allowed, at the rate of-one anna pet rupee on the amount of such 
excess; 

(i) Where the amount of dividends referred i „in ‘clause (ż) above exceeds the 
total income as reduced by seven annas in the rupée'and by 'the amount, if any, exempt 
from income-tax, there shall be charged on the total income an‘ additional income-tax 
equal to the sum, if any, by which the aggregate amount: of income-tax actually borne 
by such excess (hereinafter referred to as ‘the excess! dividend’) falls short of the amount 
calculated at the rate of five annas per rupee on the ‘excess! ‘dividend. 

For the purposes of the above proviso,..the expression ‘dividend’ shall have the 
meaning assigned to it in clause (6-A) of section 2 of -the Income-tax Act, but any dis- 
tribution included in that expression, made during the year ending on the 31st day of 
March, 1952, shall be deemed to pe a dividend declared: in respect of the whole or part 
of the previous year. ` o 

For the purposes of clause (ii) d the above proviso, the aggr egate amount of income- 
tax actually borne by. the excess dividend: shall be determined: as: follows:— 
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(i) the excess dividend shall be deemed to be out of the whole or such portion of 
the undistributed profits of one or more years immediately preceding the previous year 
as would be just sufficient to cover the amount of the excess dividend and as have not 
likewise been taken into account to cover an excess dividend of a preceding year; 

(it), such portion of the excess dividend as is deemed to be out of the undistributéd 
profits of each of the said years shall be deemed to have borne tax,— i a 

(a) if an order has been made under sub-section (1) of section 23-A of the Income- 
tax Act, in respect of the undistributed profits of that year, at the rate of five annas in 
the rupee, and | on 

(b) in respect of any other year, at the rate applicable to the total income of the 
company for that year reduced by the rate at which ‘rebate, if any, was allowed on the 
undistributed profits.” i ` l at ee 

The contention of the assessee company was that inasmuch as there was no 
income at all which was taxable, the words ‘‘on the total income’’ did not 
apply to it and no additional income-tax could be charged. ‘The Tribunal -in- 
terpreted the paragraph to cover even a case where there was a loss “hold- 
ing that ‘even a loss may bea total income’, because if total income had to 
be computed in the manner laid down in the Indian Income-tax Act, the total 
income might be a negative figure. The Tribunal also held that inasmuch as 
excess dividends were to be deemed to have come ott of the undistributed pro- 
fits of the preceding year or years and such undistributed profits were avail- 
able, the assessee company was liable. The High Court did not accept these 
reasons, and reluctantly held, for reasons which may not be détailed «at the 
present moment, that the assessee company did not come within the letter of 
the law, however much the intention might have been to impose an additional 
income-tax under such circumstances. The Commissioner now contends that 
the High Court ought to have read the paragraph B as modified by the inten- 
‘tion or to have treated it as an independent charging section. 

The liability to tax is imposed not by the Finance Act but by the Indian 
Income-tax Act. Section 3 of the latter Act is the charging section, and it 
provides that| the tax should be collected at such rate or rates on the total in- 
come as laid down.in any Central Act. The Finance Act is an annual Act 
prescribing the rate or rates. We are concerned with the Finance Act, 1951. 
Section 2 of the Finance Act prescribes the rates of income-tax by its First 
Schedule, and by the seventh sub-section of that section provides: 

“For the purposes of this section and of the rates of tax imposed thereby, the expres- 
sion ‘total income’- means total income as determined for the purposes of income-tax 
or super-tax, as the case may be, in accordance. with the provisions of the Income-tax 
Act...” 

It is thus clear from this that if there is no income, there is no. question 
of applying a rate to the ‘total income’ and no income-tax or super-tax can 
possibly result. The Commissioner, however, relies upon the proviso to para- 
graph B of the First Schedule, and says that the tax is imposed on excess divi- 
dened and if excess dividend is paid out, the liability to tax must arise. .. . 

The proviso was framed to discourage the paying of large dividends. quite 
disproportionate to the income. ` For this purpose, a ceiling was laid down. 
That ceiling was nine annas in the rupee of the total income reduced by any 
portion of that income which was exempt from income-tax. If only. nine. annas 
in the rupee from the income were paid as dividend, there were no conse- 
quences in law. If, however, the dividends paid amounted to less, a rebate of 
one anna in the rupee in the tax was given. This. was provided by the first 
part of the proviso. There was, however, a, provision. for enhanced taxin the 
second part, which worked the other way. round. Where the dividend distri- 
buted exceeded the total income as reduced by seven annas in the rupee, there 
was charged ‘on.the total income an additional income-tax. equal: to: the ‘sum, 
if any, by which the aggregate amount of income-tax actually borne by such 
-excess (hereinafter referred to as the “excess dividend’’) falls short of the 
amount calculated at the rate of five.annas per rupee on the excess dividend’. 
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In similar language, there was a rebate of one anna on anything saved from 
9/16th of the total income, and-there was an extra payment of one anna on 
the amount paid in excess of it. The income-tax, in either event, was pay- 
able on the total income and the additional inecome-tax on the excess dividends. 

N ow, the difficulty arises in applying this proviso. Where there is a total 
income and there is payment of dividend either more or less than the limit 
fixed, one can easily find the figures by which the total income as reduced ex- 
ceeds or falls short of the dividends and the additional tax has to be paid. 
But when the total income is a negative figure and no tax on the total income 
is levied, the words of the second part of the Paragraph ‘total income’, ‘profits 
liable to ‘tax’, ‘dividends payable out of such profits’ and ‘an additional income- 
tax’, cease to have the meaning they were intended to convey. The Commis- 
sioner contends that some of these words may be ignored as being surplusage or 
a drafting error; and refers to rulings in which such a course was adopted. 
The first case he relies on is Curtis v. Stovin, In that case, the words of the 
statute were: 

“It shall be lawful for either party to ii action...fo apply to a judge of the High 
Court...to order such action to be tried in any court in which the action might have 
been commenced, or in any court convenient thereto...” 

The word ‘‘Court’’ was defined as ‘‘eounty Court’’ in that statute. Lord 
Esher, M. R. held that the words should be extended to mean in any county 
court in which, if it had been a county court action, the action might have 
commenced. The ambiguity which would have otherwise arisen was removed 
by taking aid from the alternative clause ‘‘or in any Court convenient there- 
to’? which referred to locality, and it was said that the first clause meant a 
county Court in the district of which the parties resided, or in which one of 
them resided. In that case, however, there were determinative words helping 
construction. It is to be noticed that Lord Esher, M.R. also warned against 
doing by construction what only a Legislature could do by enactment, in the 

following words (p. 516) :— 
l “...It is, no doubt, very easy for a judge to say that he is introducing words into 
an Act only by way of construing it, while he is really, making a new Act.” 

The words ‘‘if it had been a county Court action’’ which were read as implicit 
in the section were necessary to give a sensible meaning consistent with the 
intention expressed by other clear words. 

The above case was applied and followed in Commr. of Inc.-tar v. Teja 
Singh?, which is next relied upon, In that ease, the construction, if literally 
made, was apt to make one section nugatory. This Court laid down that ‘‘a 
construction which leads to such a result must, if that is possible, be avoided?’ 
It, however, quoted also the observations of Lord Dunedin in Whitney v. The 
Commissioners of Inland Revenue? that (p. 110) :— 

..A statute is designed to be workable, and the interpretation thereof by a Court 
should be to secure that object, unless crucial omission or clear direction makes that 
end unattainable.” 


The next case relied upon is Special onm anaes of Income-Tax v. Lins- 
leys (Established 1894), Lid. (in Liquidation).4 It dealt with an obvious 
drafting error. Section 68(2) of the English Finance Act, 1952, contained a 
reference to Paragraph (a) of the proviso to sub-s. (2) of s. 262 of the Income- 
tax Act, 1952, and the section went on to say of that Paragraph parentheti- 
cally ‘ ‘which relates to the deductions allowable in ‘computing the actual in- 
come from all sources of an investment company in relation to which a direc- 
tion is in force under sub-section (J)' of that section’. As a summary of 
Paragraph (a), it was entirely wrong and misleading: Since the Paragraph 
was there for every one to read, the draftsman’s summary of it in the brackets 
was not accepted. Lord Reid observed (p. 709) :— 


1 (1889) 22 Q. B.D. 513. . 3 (1925) 10T. C. 88. 
9 (1959) 35 I. T. R. 408, S.C. 4 (1058) 37T. ©. 677 


L.R.—-35. 
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“ ..The difficulty does not arise from the enacting words but from the words in 
brackets which purport to describe the proviso to Section 262(2) of the Income Tax 
Act, 1952. Those words could well be held to support the view of the Court of Appeal, 
but they seem to me to be a misdescription of the proviso to Section 262(2). This is one 
of the places where I think that obscurity has resulted from a failure of the draftsman 
to anticipate a case like the present—as I have said, a very natural failure. In fact the 
proviso merely deals with the deductions to be allowed in computing actual income. 
But the words in brackets in Section 68(2) refer to deductions in computing the actual 
income of a company ‘in relation to which a direction is in force’ under Section 262(1). 
It would seem that these words have crept in because the draftsman assumed that a 
direction would always be given automatically in the case of an investment company 
and did not realise that a computation must first be made to determine whether the 
company has in fact any actual income. Whether that be the true explanation or not, . 
I cannot regard the presence of these words in brackets, which are mere description, 
as of much weight in comparison with the other considerations to which I have referred.” 
If the section was there, its meaning could be taken from the words used there 
and not from a description of what is enacted, put parenthetically in another 
statute. The case cited is hardly in point. 

The last case cited is Commissioners of Inland Revenue v. South Georgia 
Co., Lid.© The words of a proviso there construed, ran as follows: 


“Provided that where the said gross relevant distributions exceed the profits com- 

puted without abatement and including franked investment income, the net relevant 
distributions shall be...” (Section 34(2) of the English Finance Act, 1947). 
The word ‘‘including’’ gave some difficulty. In the Court of Session, the 
word was equated to ‘‘adding’’, correcting, as it was felt, a drafting inaccu- 
racy. In the House of Lords, however, this change was not accepted and a 
meaning was found. 

The learned counsel for the respondent, on the other hand, relies upon the 
observations of Rowlatt J. in The Cape Brandy Syndicate v. The Commis- 
sioners of Inland Revenue® to the effect that in a taxing measure one can only 
look at the language since there is ne room for an intendment. He also refers 
to the speech of Lord Simonds in Wolfson v. Commissioners of Inland Reve- 
nue’, where the following passage occurs (p. 169) :— 

“It was urged that the construction that I favour leaves an easy loophole through 
which the evasive taxpayer may find escape. That may be so; but I will repeat what 
has been said before. It is not the function of a court of law to give to words a 
strained and unnatural meaning because only thus will a taxing section apply to a 
transaction which, had the Legislature thought of it, would have been covered by 
appropriate words. It is the duty, of the Court to give to the words of this Sub-section 
their reasonable meaning and I must decline on any ground of policy to give to them 
a meaning which, with all respect to the dissentient Lord Justice, I regard as little 
short of extravagant. It cannot even be urged that unless this meaning is given to 
the Section it can have no operation. On the contrary, given its natural meaning it 
will bring within the area of taxation a number of cases in which by a familiar device 
tax had formerly been avoided.” 


The learned counsel contends that the artificial construction should not be 
resorted to in this ease. 

There is no doubt that if the words of a taxing statute fail, then so must 
the tax. The Courts cannot, except rarely and in clear cases, help the drafts- 
men by a favourable construction. Here, the difficulty is not one of inaccu- 
rate language only, It is really this that a very large number of taxpayers 
are within the words but some of them are not. Whether the enactment might 
fail in the former case on some other ground (as has happened in another case 
decided today) is not a matter we are dealing with at the moment. It is suff- 
cient to say here that the words do not take in the modifications which the 


5 (1958) 37 T.C. 725. 7 (1949) 31 T.C. 141. 
6 (1921) 12 T.C. 358, 366. 
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learned counsel for the appellant suggests. The word ‘additional’ in the ex- 
pression ‘additional income-tax’ must refer to a state of affairs in which there 
has been a tax before. The words ‘charge on the total income’ are not appro- 
priate to describe a case in which there-is no income or there is loss. The 
same is the case with the expression ‘profits liable to tax’. The last expres- 
sion ‘dividends payable out of such profits’ can only apply when there are 
profits and not when there are no profits. 

It is clear that the Legislature had in mind the ease of persons paying 
dividends beyond a reasonable portion of their income. A rebate was intend- 
ed to be given to those who kept within the limit and an enhanced rate was to 
be imposed on those who exceeded it. The law was calculated to reach those 
persons who did the latter even if they resorted to the device of keeping pro- 
fits back in one year to earn rebate to pay out the same profits in the next. 
For this purpose, the profits of the earlier years were deemed to be profits of 
the succeeding years. So far so good. But the Legislature failed to fit in the 
law in, the scheme of the Indian Income-tax Act under which and to effectuate 
which the Finance Act is passed. The Legislature used language appropriate 
to income, and applied the rate to the ‘total income’. Obviously, therefore, the 
law must fail in those cases where’ there is no total income at all, and the Courts 
cannot be invited to supply the omission made by the Legislature. 

It is quite possible that the Legislature did not contemplate the imposition 
of tax in circumstances such as these, and we are not prepared to read the pro- 
viso without the words ‘on the total income’ or afteremodifying this and other 
expressions. The High Court has given adequate reasons to show that these 
words are quite inappropriate, where the total income, if it can be described 
as income at all, is a loss. The imposition of the additional income-tax is con- 
ditioned by the existence of income and profits, to the total of which income 
the rate is made applicable. Unless some other amount, not strictly income, 
is by law deemed to be income (see for example, McGregor and Balfour Lid. 
v. Commr. of Inc.-tax®), we cannot improve the existing law by deeming it to be 
so by our interpretation. 

The Commissioner next contends that the proviso speaks of excess dividends, 
which means that dividends in excess of the permissible limits have been paid. 
He says that where the income is nil or a negative figure, whatever is paid is 
excess dividend, and indeed, the Tribunal also felt that the excess dividends 
in this case were more because of the loss sustained. This argument has a 
familiar ring. It is really that ‘‘you can have more than nothing’’. 

Reference was made in this connection to Commissioners of Inland Revenue 
v. South Georgia Co., Ltd. where Lord Simonds observed at p. 736: 

“«..eUpon this proviso, interpreted in the light of Paragraph 7 of the Schedule as 
amended, the Crown makes a very simple case: upon the undisputed figures the gross 
relevant distributions were £ 181,000, and the profits including franked investment 
income were nil (I may interpolate that the reference to abatement may throughout be 
disregarded): therefore the net relevant distribution must be the excess of £ 181,000 over 
nil, i.e., £ 181,000: nothing has to be brought in under (a) of the proviso, for there were 
no profits.” i 
aces was also placed upon the observations at p. 737, (ibid), where it was 
observed : 

“The learned Dean of Faculty on behalf of the Respondents urged, in support of 
the construction that he invited your Lordships to adopt, that it was,really meaningless 
to speak of a nil profit or of adding something to it, and this plea found favour with 
the Lord President. As I understood it, this was only relevant if the view was accept- 
ed that there were two separate operations and not a single computation. In the view 
which I take, therefore, it does not arise, but I think it right to say that I see no im- 
propriety of language in speaking of a nil profit where the question is whether any 
or what profit has been made. And the answer would be equally valid in the case of 
an exact balance or of a loss.” 


8 (1959) 361.1. R. 85,5.C. 
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These passages were used in the other case decided today, in which there were 
no profits of the previous years. There is, however, this difficulty that there 
the tax was laid on the net relevant distribution, and it was conceded that no 
charge could be imposed if the proviso was inapplicable (See p. 736). The 
provısions of Paragraph 7 of the Schedule as amended by s. 32 of the English 
Finance Act, 1947, were entirely different, and the proviso to s. 34(2) of the 
English Act was held applicable. The scheme of the provisions we are inter- 
preting is entirely different. Reliance was also placed upon Rajputana 
Agencies Lid. v. Commr. of Inc.-tax°, but we find nothing there to support 
the appellant’s case. Similarly, in McGregor and Balfour Lid. v. Commr. of 
Inc.-tax, the words were held to be apt ‘to impose a charge’. It is obvious 
enough that unless they were so or unless the Act covered the instant cases, 
the tax must fail. 

The gist of the matter is not the possibility of an arithmetical calculation 
as in the English case. The rate in the proviso is applicable to the ‘total in- 
come’ though after the application of a simple arithmetical calculation. The 
‘total income’, however, is still the total income as determined for the purpose 
of income-tax, and in the case of businesses, the rules require that the total 
income shall not includé the depreciation allowance. By the application of 
those rules if the total income ceases to exist, the second paragraph of the pro- 
viso, as it is worded, ceases to be workable. All the four expressions to which 
we have referred earlier cease to have natural meaning, and the Commissioner 
is again driven to contend that we must delete the offending words or suitably 
modify them. This we are not prepared to do, Perouse the intention might 
well have been not to comprehend such cases. 


The Commissioner next contends that we may treat this as an independent 
charging section and give effect to it. The proviso is to Paragraph B in the 
First Schedule of the Finance Act, and the Schedule only imposes a rate of 
tax and this rate, either by itself or with rebate or with additional tax at a 
higher rate, has to be applied to the total income. The extra tax under the 
second part of the proviso, though called an additional tax, is only the differ- 
ence between the tax charged at one rate and the tax subsequently chargeable 
at another rate. The function of the proviso is thus to prescribe varying rates 
for varying circumstances, and it deals with rate or rates, first and last, and 
not with chargeability to tax, which is the subject-matter of s. 3 of the Income- 
tax Act. There are no words here making the excess dividend into income 
or subjecting it to tax independently of the charge to tax on the total income. 
We are thus unable to treat the proviso as an independent charging section. 
In this view of the matter, no useful purpose will be served by referring to 
those cases noted by this Court in Commr. of Inc.-tax v. Calcutta National 
Bank Ltd.1°, where a Schedule which went beyond the purpose for which it 
was enacted was given effect to. The proviso here was framed to lay down 
the rates, and has done no more. 

It remains to consider two other arguments, which were addressed to us 
on behalf of the Commissioner. The first pointed out an anomaly that if there 
was a t6tal income of even one rupee, the proviso could be made applicable 
according to its terms but not if the income was nil or negative. The Commis- 
sioner contended that such an anomaly should be avoided, and that the proviso 
should.be interpreted in such a way as to take in all the kinds of cases. Our 
answer to this is much the same'as was given by the learned Chief Justice of the 
Bombay High Court. The learned Chief Justice observes (p. 36): 

..There seems to be no logic, there seems to be no reason nor principle why a 
aigGuction should be made between the cases of two such companies. But if life is not 
logic, income-tax is much less so, and it is clear that we cannot impose tax upon a sub- 
ject by implication or because we ‘think that the object of the Legislature was a parti- 
cular object.” 


ro a esis. a =- 


9 (1959) 35 I.T. R. 168,S.C. 10 (1959) 37I.T. R. 171, S.C. 
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We respectfully agree with the learned Chief Justice that though the inter- 
pretation we have placed upon the proviso might lead to some anomalies, it is 
for the Legislature to avoid the anomalies which, according to us, spring ‘not 
from our interpretation but from the language employed. 


The second argument is that the proviso itself states that the excess divi- 
dend shall be deemed to be out of the undistributed profits of one or more 
years immediately preceding the previous year, and that the fiction makes the 
profits take the place of total income for purposes of tax. In our opinion, 
the fiction cannot be’ carried further than the purpose for which it has been 
put in, in the statute. The Income-tax Act creates an assessment year and a 
corresponding previous year. Assessment to tax in any assessment year can 
only be in respect of the profits of the immediately preceding previous year. 
All that the fiction does is to bring profits of back years into the immediately 
preceding previous years, so that the requirements of the Income-tax law may be 
complied with. As we have already stated, this fiction cannot be carried further 
than what it is intended for; it cannot be used to make these profits take the 
place of total income, which did not exist in the previous year and to which 
the rate is to be applied under the terms of the proviso. 


We do not accept both the arguments, and agree with the High Court in 
the answer given to the first question. As pointed out by the High Court, the 
second question does not’ survive, after the first question is answered against 
the Department. 


In the result, the appeal fails, and will be dismissed with costs. 
Appeal dismissed. 


Present: Before Mr. Justice S. K. Das, Mr. Justice J. L. Kapur and Mr. Justice 
M. Hidayatullah. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I v. THE 
JALGAON ELECTRIC SUPPLY CO. LTD.* 


Indian Finance Act (XIV of 1949), Third Schedule, Part I, B proviso cl. (ii)—Finance 
Act (XXV. of 1950), First Schedule, Part I, proviso cl. (ii)—-Declaration of excess 
dividend by assessee company having no undistributed profits in years preceding 


years of assessment—Whether company liable to pay additional tax under provisions 
of Finance Acts. 


The fictions introduced by proviso cl. (ii) to paragraph B of Part I of the Third 
Schedule to the Indian Finance Act, 1949 (corresponding to proviso el, (tt) to para- 
graph B of Part I of the First Schedule to the Finance Act, 1950) postulate that there 
should be undistributed profits of one or more years immediately preceding the 
previous year, that such undistributed profits should be sufficient to cover the amount 
of excess dividend actually paid out'in the previous year under assessment, and that 
the undistributed profits should not have been taken likewise to cover an excess 
dividend of any other previous year. Where there are no profits of any preceding 
year or years, the fiction wholly fails and the method of calculation, equally so. 


Tæ facts appear at 58 Bombay Law Reporter 42. 


K. N. Rajagopal Sastii, with D. Gupta, for the appellant. 
N. A. Palkhivala, with B. K. B. Naidu and I. N. Shroff, for the respondent. 


HDAYATULLAH J. This appeal is with a certificate ‘granted by the High Court 
against its judgment and order dated Septeniber 9, 1955, in a reference under 
s. 66€1) of the Indian Income-tax Act. The Tribunal had referred the follow- 
ing questions for the decision “of’ the High Court: 


. *Decided, May 4, 1960. -Civil Appeal No. 477 of 1957. 
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“(1) Whether there was any excess dividend declared by the assessee company? 
(2) Whether the assessee company is liable to pay additional income-tax in respect 
of the excess dividend paid by the assessee company.” 
The High Court answered the first question in the affirmative and the second, 
in the negative. The Commissioner of Income-tax, Bombay, is the appellant 
before us, and the Jalgaon Electrice Supply Co Ltd. (the assessee company) 
is the respondent. 


The facts of the case are simple. For the assessment years 1949-50 and 
1950-51, the book profits of the assessee company were respectively Rs. 1,22,469 
and Rs. 7 6,886. After adjustment of depreciation allowance and other deduc- 
tions, the income of the assessee company was finally assessed at Rs. 3,423 and 
Rs. 3,312 respectively. The assessee company declared a dividend of Rs. 46,024 
in the first year and Rs. 56,826 in the next. The Income-tax Officer, applying 
the proviso to Para. B of Part I of the Third and First Schedule of the imance 
Acts, 1949 and 1950, respectively, assessed the difference in each year to addi- 
tional income-tax, and charged meome-tax at the rate of 5 annas in the rupee 
on the amounts for the two assessment years. The assessee company appealed 
first to the Appellate Assistant Commissioner and then to the Tribunal. In the 
Tribunal, there was a difference of opinion between the President and the 
Accountant Member, the former holding that the assessee company was not 
liable and the latter, that it was. The case was then referred to a third Member, 
who agreed with the President. The main reason for the decision of the majo- 
rity was that there were no profits in the years preceding the previous year, 
and that, therefore, the said Paragraphs could not, on their terms, operate in 
the circumstances. The view of the minority was that even if there were no 
profits, the intention of the Finance Act to levy the additional income-tax on 
the excess dividends was perfectly plain, and that the assessee company was 
liable. It may be mentioned at this stage that the decision of the Tribunal 
turned entirely upon the fact that no profits were brought forward from the 
previous years, and that, therefore, the Paragraphs could not be applied. The 
High Court held that though excess dividends were, in fact, paid, the absence 
of profits from previous years rendered the Finance Act unworkable in this 
ae It, therefore, accepted the reasons given by the Tribunal, and upheld its 

ecision. 


Para. B of Part I of the First Schedule of the Finance Act, 1950, corresponds 
to the corresponding Paragraph of the Finance Act, 1949. It is, therefore, not 
necessary to refer to them separately. We shall confine ourselves to the Finance 
Act, 1949. It may also be pointed out that the circumstances of the two years 
are also on par; except that the amounts of income and the excess dividends 
are different. The paragraph reads as follows: 

“B. In the case of every company— 

Rate ! 

On the whole of total income .. .. Five annas in the rupee: 

Provided that in the case of an Indian company— 

(i) where the total income, as reduced by seven annas in the rupee and by the 
amount, if any, exempt from income-tax, exceeds the amount of any dividends (includ- 
ing dividends payable at a fixed rate) declared in respect of the whole or part of the 
previous year for the assessment for the year ending on the 31st day of March, 1950, 
and no order has been made under sub-section (1) of section 23A of the Income-tax 
Act, a rebate shall be allowed at the rate of one anna per rupee on the amount of such 
excess; 

(ii) , where , the, amount of dividends referred to in clause (i) above exceeds the 
total income as reduced by seven annas in the rupee and by the amount, if any, exempt 
from income-tax, there shall be charged on the total income an additional income-tax 
equal to the sum, if any, by which the aggregate amount of income-tax actually borne 
by such excess (hereinafter referred to as ‘the excess dividend’) falls short of the 
amount calculated at the rate of five annas per rupee on the excess dividend. 
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For the purposes of the above proviso, the expression ‘dividend’ shall have the 
meaning assigned to it in clause (6A) of section 2 of the Income-tax Act, but any dis- 
tribution included in that expression, made during the year ending on the 31st day of 
March, 1950, shall be deemed to be a dividend declared in respect of the whole or part 
of the previous year. fi: ii i 

For the purpose of clause (ii) of the above proviso, the aggregate amount of income- 
tax actually borne by the excess dividend shall be determined as follows: 

(i) the excess dividend shall be deemed to be out of the whole or such portion of 
the undistributed profits of one or more years immediately preceding the previous year 
as would be just sufficient to cover the amount of the excess dividend and as have not 
likewise been taken into account to cover an excess dividend of a preceding year; 

(ii) such portion of the excess dividend as is deemed to be out of the undistributed 
profits of each of the said years shall be deemed to have borne tax,— 

(a) if an order has been made under sub-section (1) of séction 23A of the Income- 
tax Act, in respect of the undistributed profits of that year, at the rate of five annas in 
the rupee, and 

(b) in respect of any, other year, at the rate applicable to the total income of the 
company for that year reduced by the rate at which rebate, if any, was allowed on the 
undistributed profits.” l 


The scheme of the Finance Act in relation to excess dividends and their 
chargeability to additional income-tax has been examined by us in Commr., Inc.- 
Tax v. Elphinstone Mills* decided today. We are concerned in this case with 
the application of second proviso to the Paragraph, read with the ex- 
planations (not so called), which set out the manner of calculation of the 
tax. As we have already pointed out in the other case, the additional income- 
tax is payable if dividends in excess of the limit fixed by the Legislature are 
paid in any year. This additional income-tax takes note of such tax as might ° 
have been paid on the profits, albeit at a lower rate, in any previous assessment 
year and gives deduction for that amount. The additional income-tax is payable 
on the excess dividends calculated at a different rate but allowing for the tax 
already paid. For this purpose, the aggregate amount of income-tax to be borne 
by the excess dividends has to be calculated in a particular manner. This manner 
is indicated in the Paragraph, and it begins by providing that the excess divi- 
dend shall be deemed to be out of the whole or such portion of the undistributed 
profits of one or more years preceding the previous year as would be just 
sufficient to cover the amount of the.excess dividend and were not likewise 
taken into account to cover an excess dividend of a previous year. It is then 
provided that the excess dividends which are so deemed to be the undistributed 
profits of each of the previous years shall be deemed to have borne the tax. 


The fictions which have been introduced postulate that there should be un- 
distributed profits of one or more years immediately preceding the previous 
year, that such undistributed profits should be sufficient to cover the amount of 
excess dividend actually paid out in the previous year under assessment, and 
that the undistributed profits should not have been taken likewise to cover an 
excess dividend of any other previous year. Where there are no profits of 
any preceding year or years, the fiction wholly fails and the method of caleu- 
lation, equally so. We do.not agree with the argument of the Commissioner 
that the fiction can be given effect to, even if the profits of preceding years do 
not exist. The argument suggests that the chargeability of excess dividends 
to additional income-tax can arise under the terms of the Paragraph even in 
such circumstances. But a plain reading of the proviso clearly shows that the 
excess dividends have first to be connected with the profits of the preceding 
years and then the tax borne on those profits has to be found out, and the tax 
is payable at an enhanced rate and amounts to the difference between the tax 
actually borne by the profits and that remandable under the Paragraph. The 
High Court repelled the argument of the Commissioner in much the same way 


* (1960) 68 Bom. L, R. 542, s.c. 
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as we have done, and we entirely agree with the reasons given by it. 

The Accountant Member, whose decision was in a minority, gave two reasons. 
The first was that ‘‘the explanation provides for the determination of the years 
out of the profits of which the excess dividends has come’’, and the second was 
that ‘‘ in order to escape the liability imposed by Cl. (ú), the company must 
prove that the excess dividend has borne tax 5 annas in the rupee as it is only 
in that event that the additional tax payable will be nil’. These reasons were 
also put before us for acceptance. We are, however, unable to agree. The 
fiction cannot be whittled down in the manner suggested in the first reason. 
The fiction incorporates within itself not only what the Accountant Member 
says but also a mode of calculation, which is not a part of the fiction. It is the 
mode of calculation which cannot be given effect to, though we would go further 
and say that the fiction itself fails because no profits of preceding years at all 
existed. The second reason given by the Accountant Member assumes the 
liability to pay tax, and that is not permissible, because that is the fact in issue 
to be decided. That fact can only be decided if the Paragraph can be made 
applicable to the present case and not otherwise. We gannot start with the 
assumption that additional income-tax on excess dividends has got to be paid, 
whether the Paragraph applies or not. That would be begging the very ques- 
tion to be decided. 

The Commissioner also suggested numerous modifications of the language 
to give effect to the intention to levy additional meome-tax on excess dividends, 
and pointed out, as did the Accountant Member, that it would be unjust to 
allow an escapement of tax, where there were no profits of preceding years to 
set off against the excess dividends. In our opinion, the question of modi- 
fication of the language cannot arise in the circumstances of the case. Our 
_ reasons have been given in Commr., Inc.-tax v. Elphinstone Mills decided today, 
and we need not go over the ground again. There is also no question of unjustness 
involved. The Income-tax law seeks to put in the net certain class of income, 
and can only successfully do so, if it frames a provision appropriate to that 
end. If the law fails and the tax-payer cannot be brought within its letter, 
no question of unjustness as such, arises. The answers given by the High 
Court to the two questions were correct in the circumstances of the ease. 

In the result, the appeal fails, and will be ners with costs. 

Appeal disnussed. 


ORIGINAL CIVIL. 





Before Mr. Justice Shah. 
SEBASTIAN ANTONIO TEXEIRA v. RUDOLF MINGUEL TAXEIRA.* 


Jurisdiction—Civil Courts—Valuation of claim—Plaintiff claiming his share in property 
in partition suit—Whether pecuniary jurisdiction of Court determined by value of 
entire property—Distinction between suit for partition and suit for administration— 
In suit for partition plaintiff claiming by way of relief rendition of accounts and share 
of income found due on taking accounts—Whether such suit becomes one for adminis- 
tration of estate. 

In a suit for partition it is the value of the share which the plaintiff claims in the 
joint family property or the property of which partition is sought, which determines 
the pecuniary jurisdiction of the Court and not the value of the entire property. 

Bai Shevantibai v. Janardhan Raghunath, Abdul Kadar v. Bapubhai, Shivmurteppa 
v. Virappa’ and Cook v. Cook, referred ‘to. 

In a suit for partition of property where the property is held by one of the mem- 
bers entitled to par Mtida, the fact that the plaintiff by way of relief in the suit claims 

a April 28, 1960; 0. C.F. Suit No. 2 (1898) T.L.R. 23 Bom. 188. 
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that the party in possession of the property be ordered to render accounts of the pro- 
perty, that the plaintiff be awarded his share of the income that might be found due 
on taking such accounts and that, if necessary, the estate of the deceased be adminis~ 
tered by and under the directions of the Court, does not make the suit one for ad- 
ministration of the estate. 

A true administration suit, when filed by an heir, does not restrict itself only to 
the share which he claims in the property and in the income of that property when 
held by another of the heirs. In an administration suit it will be necessary to claim 
that the estate of the deceased may be collected from wherever it is, that the debts 
due by the deceased be ascertained, that the outstandings due to the deceased may 
be ascertained and collected, that the parties entitled to a share in the estate after 
payment of the debts, be ascertained with their respective shares and that eventually 
whatever remains out of the estate after payment of the debts due by the deceased 
might be distributed among the heirs or persons a thereto in proportion to the 
shares that they might have a right to. 

Kadir Hussain Rowther v. Jamila Bit dissented from. 
Abdul Rahim v. Lingappa Vaijappa, distinguished. 


Tee facts are stated in the judgment. 


S. T. Bhalekar, with 8. A. Kirtikar, for the plaintiffs. 
A. N. Mody, with M. R. Mody, for the defendants. 


SHAH J. The plaintiffs, who are Christians by religion, have filed the pre- 
sent suit for partition of certain properties belonging to the estate of one Alex 
Texeira. They have also in one of the prayers in the plaint stated that if neces- 
sary the estate of the deceased Alex be administered: by and under the directions 
of this Court- By para. 1 of the plaint the plaintiffs have alleged that on or ` 
about November 15, 1898, one Alex Texeira died intestate in Bombay leaving 
him surviving as his only heirs and next of kin according to law 
his widow Anna, three sons and two daughters by the said Anna. 
They have further alleged that the deceased Alex Texeira left immo- 
veable properties mentioned in exh. A to the plait and that upon the death 
of the said deceased, the said Anna and his three sons and two daughters be- 
came entitled to the said estate in shares mentioned in that paragraph. In 
several paragraphs of the plaint thereafter the deaths of some of the heirs of 
Alex Texeira have been referred to as also the fluctuations in the shares of 
the different heirs of Alex Texeira have been specified. A pedigree of the family 
with Alex Texeira as the common ancestor has also been annexed to the plaint. 
By para. 6 the plaintiffs have alleged that since the death of the said deceased 
and at all times material to the suit the persons for the time being entitled to 
and interested in the estate of the said deceased had enjoyed the rents and pro- 
fits thereof. They have further alleged that the said properties were, in the 
first instance, managed by Sebastian Antonio Texeira (plaintiff No. 1), Peter 
Antonio Texeira (plaintiff No. 2) and Anna (original -plaintiff No. 5) from 
the year 1931 to the middle of the year 1942. They have then alleged that since 
the middle of the year 1942 defendant No. 1. had been managing the said pro- 
perties for and on behalf of the persons so interested but had failed and neg- 
lected to render proper accounts of such management though called upon to do 
so. The plaintiffs have thereafter referred to the correspondence that had en- 
sued between them and defendants Nos. 1 to 7, in course of which the plaintiffs 
had called upon defendants Nos. 1 to 7 to render proper accounts of their 
management of the said properties:and to pay them their share of the net iu- 
come of the said properties and to come to a partition of the said properties by 
sale and distribution of the net sale proceeds thereof. The defendants, in reply 
to the claim made by the plaintiffs, by their attorneys’ letter dated August 28, 
1950, alleged that the properties moveable as well as immoveable belonging to 
the said deceased had been completely and finally divided between the two 


Sell 
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branches of the family consisting of the said Antonio and the said Minguel and 
that the plaintiffs and defendants Nos. 8 and 9 as representing the branch of 
the said Antonio had been given immoveable properties at Maroli and Kurla 
and that defendants Nos. 1 to 7 as representing the branch of the said Minguel 
had been given the properties situate at Antop Hill, Bombay. It was further 
alleged by defendants Nos. 1 to 7 in the letter in reply that since the death of 
the said Minguel they had been in open, uninterrupted and continuous posses- 
sion and enjoyment of the immoveable properties which had come to their share. 

In the next paragraph of the plaint the plaintiffs have stated that they along 
with defendants Nos. 8 and 9 were entitled to the shares in the estate of the 
deceased Alex particulars whereof are given in para. 8 of the plaint and that 
they were desirous of having the properties left by the said deceased Alex in- 
eluding the said immoveable properties described in exh. A to the plaint parti- 
tioned by and under the directions of this Court, and, in order that the said 
purpose may be served, the plaintiffs submitted that all accounts might be taken, 
inquiries made and directions given. In particular the plaintiffs have stated in 
that paragraph that defendant No. 1 and/or the branch of the said Minguel 
represented by defendants Nos, 1 to 7 were liable to render an account of the 
rents and profits of the said property from the middle of the year 1942 and that 
the plaintiffs were entitled to and claim interest: on the amounts from time to 
time found due and payable by defendants Nos. 1 to 7 or any of them to the 
plaintiffs and defendants No. 8 and 9 at the rate of 6 per cent. per annum from 
such dates and on such amounts as were withheld from time to time. 

By para. 8 of the plaint, the plaintiffs have alleged that defendants Nos. 1 
to 7 were interested and had in fact denied the title of the plaintiffs and de- 
. fendants Nos. 8 and 9 and 10 to 21 to the said properties described in exh. A 
to the plaint and prayed that, if necessary, the estate of the deceased Alex 
might be administered by and under the directions of this Court. The plaintiffs 
submitted in that paragraph that the share coming to the branch of the said 


Antonio in the estate of the said deceased Alex on partition and/or in the- 


course of administration be ascertained, paid and/or delivered or otherwise 
secured to the plaintiffs and defendants Nos. 8 and 9. The plaintiffs then have 
set out the respective shares to which they and defendants Nos. 8 and 9 were res- 
pectively entitled to in the estate of the deceased Alex. The plaintiffs there- 
after have proceeded to state that they were also desirous that the share coming 
to them and defendants Nos. 8 and 9 should also be partitioned as between the 
plaintiffs and defendants Nos. 8 and 9 and defendants Nos. 10 to 21 inter se 
in accordance with their respective shares. They submitted that the said pro- 
perties were not capable of division by metes and bounds and that the same 
might, therefore, be partitioned between the parties entitled thereto according 
to their respective shares by sale of the said properties under the directions of 
this Court. 

Paragraph 9 of the plaint refers to the plaintiffs’ submission that in view 
of the attitude taken up by defendants Nos. 1 to 7 it was just and proper that 
pending the hearing and final disposal of the suit the Court Receiver or some 
other fit and proper person be appointed receiver of the estate of the deceased. 

Paragraph 11 of the plaint then is very important, because it is that para- 
graph which really gives the pecuniary jurisdiction to this Court in regard 
to the plaintiffs’ suit. It says as follows -— 

‘“‘The plaintiffs’ claim in suit is for over Rs. 25,000/-”. 

Then para. 12 sets out the different, reliefs which the plaintiffs have prayed 
for. ‘First of:the reliefs is that the properties belonging to the estate of the 
deceased Alex Texeira be partitioned between the plaintiffs and the defendants 
in accordance with their respective shares by the'sale of the said properties 
or:in such manner as to this Court might seem fit; secondly, ‘that the share 
coming to the branch of the deceased Antonio be ascertained and paid and/or 
delivered or otherwise secured to the plaintiffs and defendants Nos. 8 and 9; 
thirdly, that the share coming to the branch of the said Antonio be divided 
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between the plaintiffs and defendants Nos. 8 and 9 in accordance with their 
respective shares mentioned in para. 8 and paid and/or delivered or otherwise 
secured to each of them; fourthly, that defendants, Nos. 1 to 7 or any of 
them may be ordered to render a true and correct inventory of the properties 
belonging to the estate of the said deceased Alex Texeria; fifthly, that de- 
fendants Nos. 1 to 7 might be ordered and decreed to render an account of the 
management of the properties of the said deceased Alex and in particular of 
the properties described in exh. A from the middle of the year 1942 and pay 
to the plaintiffs and defendants Nos. 8 and 9, the amounts from time to time 
found due and payable to them in respect of their share in the estate of the 
said deceased Alex with interest thereon at the rate of 6 per cent. per annum 
from the time the amounts became payable to them; sixthly, that, if necessary, 
the estate of the deceased Alex be administered by and under the directions of 
this Court; seventhly, that for the aforesaid purposes all accounts might be 
taken, inquiries made and directions given as this Court might seem fit, and 
lastly, for appointment of a receiver, pending the hearing and final disposal of 
the suit, of the properties belonging to the estate of the deceased Alex and for 
an injunction restraining defendants Nos. 1 to 7 from disposing of or other- 
wise dealing with the said properties or the rents and profits thereof. 


I need not refer to the contentions raised in the written statement in detail 
and on merits. The very first contention that has, however, been raised by 
defendants Nos. 1 to 7 in the written statement is that this Court has no juris- 
diction to receive, try and dispose of this suit inasmuch as the properties in 
suit are much below the value of Rs. 25,000 and, therefore, the suit should be 
dismissed with costs. It is upon ‘this contention that arguments have been 
advanced both by the plaintiffs and defendants Nos. 1 to 7. 


I am informed that this matter was heard for. some time by Mr. Justice 
K. K. Desai. After hearing arguments as regards the question of the valua- 
tion of the shares of the plaintiffs in the. properties of the deceased, the learned 
Judge had referred the matter to the Taxing Master for determining the value 
of the entire properties ‘of the deceased as also the income of the properties 
for 3 years prior to the date of the suit. ` For the purpose of determining 
the value of the plaintiffs’ share the Taxing Master made his report on Feb- 
ruary 15, 1960, in pursuance of the consent terms which were presented to 
him by plaintiffs Nos. 1 to 4 and 6 on the one hand.and defendants Nos. 1 
to 7 on the other. According to those consent terms it was agreed between the 
parties that the value of the ancestral property desired to be partitioned in this 
suit on the date of the suit was Rs. 34,000. It.was further agreed that the 
amount payable by defendants Nos. 1 to 7 to the plaintiffs for their share in the 
income of such ancestral property on the footing that accounts could only be 
asked for a period of three years ending with the date of the suit was 
Rs. 675.59 nP. Pursuant to these consent terms and the report made by the 
Taxing Master on the basis thereof, it is admitted by the counsel for the plain- 
tiffs that the value of the plaintiffs’ share in the property of which partition 
is sought in this suit would be about Rs. 6,000. As regards the value of the 
share of the plaintiffs in the income of the properties of the deceased for three 
years prior to the date of the suit, although it is shown as Rs. 675.59 nP., the 
learned counsel for the plaintiffs contended that really speaking in the plaint 
the plaintiffs had asked for accounts right from 1942 and that, therefore, their 
share of the income of the properties of the deceased would be much larger 
than what had been shown to be by consent only for a period of three years. 
Even making allowance for this contention, one has only got to compute the 
income for another 9 years and this computation would be based upon the 
terms of the consent terms themselves as to their share of the income for three 
years prior to the date of the suit. On this caleulation the plaintiffs’ share in 
the income of the deceased’s property right from 1942 down to 1954 would not 
be more than Rs. 3,000 in any event. Accordingly, the total value of the plain- 
tiffs’ share in the ‘property ‘of the deceased would not ‘exceed Rs. 10,000. It 
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was with great hesitation that the learned counsel for the plaintiffs conceded 
that the value of the plaintiffs’ share would not exceed Rs. 10,000. He, -how- 
ever, contended that the jurisdiction of a Court even in a partition suit is not 
based upon the value of the share of the plaintiff in the ancestral property. 
I cannot understand this contention. Paragraph 11 of the plaint itself points 
out very clearly, in order that the suit may lie within the jurisdiction of this 
Court, that the value of the plaintiffs’ share in the property of the deceased 
exceeds Rs. 25,000. This averment can very properly be said to have been 
made in view of the position in law that in a partition suit the pecuniary juris- 
diction of the Court depends on the value of the share of the plaintiff in the 
property of which partition is sought and not upon the value of the whole of 
the property of which partition is sought. The learned counsel for the plain- 
tiffs, however, somehow did not seem to agree to this obvious position in law 
with the result that I had to call upon the learned counsel for the defendants 
to cite any authorities, if he had, in support of the proposition that the juris- 
diction of the Court as regards a suit for partition depends upon the value 
of the plaintiffs’ share in the property of which partition is sought and not upon 
the total value of the properties of which partition is sought. The learned 
counsel for the defendants promptly cited several decisions one of which was 
Bai Shevantidai v. Janardhan Raghunath’: That was a case in which the 
assignee of the purchaser from a member of a joint family of a share 
in the joint family property sued for partition of the family property 
and to have the share allotted to her. The total value of the joint 
family property exeeeded Rs. 10,000. The value of the share to which 
the appellant was, however, entitled was about Rs. 3,000 only. On a question 
being raised as to whether on appeal to His Majesty in Council the 
value of the subject-matter should be taken as the value of the whole of the 
joint family property or the value of the share of the joint family 
property im respect of which the plaintiff had filed the suit, it was held by the 
Privy Council that the value of the share of the joint family property in res- 
pect of which the plaintiff was claiming must be taken to be the subject-matter 
in dispute on appeal to His Majesty in Council. Although this decision does not 
directly refer ‘to a suit for partition in the sense that the question decided 
was not with reference to the initial jurisdiction of the Court in which the suit 
was filed but with reference to the appeal to the Privy Council, in my opinion, 
it does not make the slightest difference. Nevertheless, there are other cases of 
our own Court where it has been held that in a suit for partition the jurisdiction 
of the Court depends upon the value of the share which is claimed by the 
plaintiff in that suit and not upon the total value of the property in which 
share is claimed. In Abdul Kadar v. Bapubhai®, it was held that, in a suit 
where the defendant asked to have his share divided off and allotted to him, 
such relief should be granted to him on payment of the necessary court-fees, 
corresponding to the value of his own share. At page 190 Parsons, J. observed 
as follows :— 

“This is the converse of the case Murarrao v. Sitaram*™ we decided yesterday, because 
in this suit for partition of joint property the Courts have refused to give the first de- 
fendant his share, which was found and is now admitted to be one-third, though he 
asked for it. The reason assigned for the refusal by the Subordinate Judge is that the 
court-fee paid is only sufficient to cover plaintiffs’ one-third share in the property. No 
more, however, is ever paid in any suit for partition, and we think that it was quite in 
the power of the Judge to have ordered the defendant to pay the necessary court-fee 
on his share as a condition precedent to his obtaining his share”. 

This decision was followed in a later case Shivmurteppa v. Virappa’. In course 
of the judgment the same learned Judge observed as follows (p. 622): 


“...Where, however, the members of the family themselves desire a general parti- 


1 [1944 Bom. 745, p.c., s.c 46 Bom. L.R., 2a (1898) LL.R. 23 Bom. 184. 
849, P.C. 3 (1899) 1 Bom. L.R. 620. 
2 (1898) L.L.R. 23 Bom. 188. 
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tion, we do not see how that prayer can be refused. It is the right of every defendaut 
in a partition suit‘to ask to have his own share divided off and given to him and the 
fact that the partition suit has been brought by a purchaser cannot alter or annul that 
right. The objection raised by the Subordinate Judge that the defendant will get his 
share without any costs to him in Court fees is not sound. A defendant claiming a 
share on partition is, qua that claim, in the position of a plaintiff and could be called 
on to pay Court fees on the value of his claim. We have dealt with the points involved 
mn this appeal very recently (See Murarrao v. Sitaram, Abdul Kadar v. Bapubhai) and 
we have nothing to add to what we then said. We think that in the present case the 
appellant (or defendant 2) is clearly entitled to have his own share ascertained and 
partitioned, and we therefore reverse the decrees of the Lower Courts and remand the 
case to the Court of first instance for retrial.” 

There is another decision Cook v. Cook*. It has been clearly laid down there 
that the value of the share claimed and not the value- of the entire property 
is the value for the purpose of jurisdiction in a suit for partition where the 
plaintiff claims partition and separate possession of his share. Thus, there is 
no doubt that in a suit for partition it is the value of the share which the plain- 
tiff claims in the joint family property or the property of which partition is 
sought, which determines the pecuniary jurisdiction of the Court and not 
the value of the entire property. If, therefore, this suit is held to be a suit 
for partition, then this Court will have no jurisdiction to entertain it, because, 
as pointed out in the earlier part of the judgment, the value of the plaintiffs’ 
share does not exceed Rs, 10,000. In other words, it is very much less than 
what is necessary for this Court to have the pecuniary jurisdiction: 

It was, however, contended by the learned counsel for the plaintiffs that the 
suit was not one for partition, but it was an-administration snit and that, 
therefore, the value of the entire property should be taken into account for 
the purpose of determining the jurisdiction of the Court. Alternatively, he 
contended that in an administration suit where relief for accounts was the 
principal relief the plaintiffs were entitled to put their own value on that 
relief and that if the plaintiffs were allowed to amend the plaint they 
would show the value as more than Rs. 25,000. 

I have summarised the plaint already and the substance of the plaint only 
comes to this that defendants Nos. 1 to 7 are in possession of the properties 
of which partition is sought by the plaintiffs and that those defendants should 
be ordered to render accounts in respect of the management of those properties 
and also to deliver their share of the properties on partition. Looking to the 
substance of the plaint, therefore, there is no doubt that the suit is for partition 
of the properties of the deceased and nothing else. It was, however, contended 
that in so far as the plaintiffs had asked for a relief that defendants Nos. 1 to 
7 be ordered to render accounts of the management from 1942 to the date of 
the suit, it was an administration suit. I am afaid, this contention cannot be 
upheld, because in all suits for partition of joint family property, where the 
property is held.by one of the members entitled to partition, the plaintiff in- 
variably claims that the party in possession of the property be ordered to 
render accounts of the property and that the plaintiff be awarded his share 
of the income that might be found due on taking such accounts. If this is so, 
then surely because there is a relief for accounts claimed in this suit, the suit 
does not become one for administration of the estate. Besides, looking to the 
reliefs claimed in the suit, it is perfectly obvious that the plaintiffs only desire 
that their share in the property in the possession of defendants Nos. 1 to 7 be 
awarded to them. The account has been asked for only in regard to the 
management of the property with a view that their share of the income on taking 
such accounts may be awarded to them. Further, para. 11 of the plaint, as 
I have stated above, points out that the value of the plaintiffs’ share which 
they claim by partition is Rs. 25,000 and that, therefore, this Court has juris- 
diction to entertain the suit. From all this it is clear that the plaintiffs never 
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intended to file a suit for administration of the estate of the deceased at all. 
Merely stating in one of the reliefs that, if necessary, the estate of the deceased 
be administered by and under the directions of this Court, does not by itself make 
the suit one for administration of the estate. A true administration suit, when 
filed by an heir, does not restrict itself only to the share which he claims in the 
property and in the income of that property when held by another of the heirs. 
In an administration suit it will be necessary, in my opinion, to claim that the 
estate of the deceased may be collected from wherever it is, that the debts due 
by the deceased be ascertained; that the outstandings due to the deceased may 
be ascertained and collected, that the parties entitled to a share in the estate 
after payment of the debts, be ascertained with their respective shares and that 
eventually whatever remains out of the estate after payment of the debts due 
by the deceased might be distributed among the heirs or persons entitled thereto 
in proportion to the shares that they might have a right to. On the plaint as it 
stands, therefore, In my opinion, it is extremely difficult to say that the suit 
that has been filed by the plaintiffs is one for administration of the estate of 
the deceased. It is purely a suit for partition of the property of the deceased 
and for accounts of the management of that property by defendants Nos. 1 to 7. 
It may be pointed out that defendants Nos. 1 to 7 in their written statement 
have claimed that there was already a partition of the estate of the deceased 
as far back as in 1942 and that the property of which partition was sought 
by the plaintiffs in this suit was in their possession as having fallen to their 
share at that partition. In the alternative, they have claimed that they had 
become owners of that property by adverse possession. Therefore, the suit 
merely relates to a certain property and not the estate of the deceased in 
general. Accordingly, in my opinion, it is difficult to accept the contention of 
the learned counsel for the plaintiffs that this is a suit for the administration 
of the estate of the deceased and that, therefore, in view of the fact that the 
value of the entire property of the deceased in respect of which partition is 
sought, is more than Rs. 34,000 this Court has jurisdiction to entertain the suit. 
In order to show that even a suit such as this is a suit for administration of the 
estate of the deceased, the learned counsel for the plaintiffs relied upon a 
decision Kadir Hussain Rowther v. Jamila BP. It is a decision, by a single 
Judge of that Court and it says that although the primary object of a suit 
filed by one of the heirs of a deceased person is to obtain his or her own share 
of the deceased’s estate, the suit must be regarded as a suit for the adminis- 
tration of that estate. An administration suit must necessarily deal with the 
administration of the whole estate and the decree in such a suit must affect 
the value of the whole estate. . It was held in that case that in a suit where the 
estate was valued at Rs. 41,000 or more, but the plaintiff’s share in it came to less 
than Rs. 5,000, it was the High Court and not the District Court that had juris- 
diction to hear the appeal from a decree in such a suit. At page 498 King J., 
who decided the appeal, observed as follows :-— 

“ ..It is admitted that although the primary object of the suit is for the plaintiff 
to obtain her own share of the deceased’s estate, the suit must be regarded as a suit 
for the administration of that estate. It is further conceded that the value of the estate 
is Rs. 41,000 or more and that the plaintiff’s share will come to less than Rs. 5,000.” 

It was upon this admission made by the advocate concerned that the learned 
Judge held that a suit for partition must be regarded as a suit for administra- 
tion of the estate. With respect to the learned Judge, even if it was the view 
of the learned Judge himself that the suit for partition should be regarded as 
a suit for administration of the estate, I find myself unable to agree with him. 
There is a clear distinction between a suit for partition and a suit for admi- 
nistration of an estate, as I have pointed out above. The learned counsel for 
the plaintiffs also relied upon another case Abdul Rahim v. Lingappa Vatjappa®. 
That, however, happened to be a purely administration suit by a creditor of the 
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deceased, and: in course of the judgment Lokur J: sitting singly observed as 
ae (p. 540) :— 


..an administration suit is in essence a suit for an account and application of the 

estate of a deceased debtor for the satisfaction of the dues of all his creditors. The 
entire administration and settlement of the estate are assumed by the Court. The as- 
sets are marshalled and a decree is made for the benefit of all the creditors.” 
This, however, is entirely a different case and, as has been made clear, the 
administration of an estate necessarily involves the question of ascertainment of 
the liability of the estate of the deceased as also the payment of his debts. No 
such thing, however, is claimed in the present suit. ' As I have already pointed 
out above, the plaint does not show that the deceased had left any debts or 
that he had any outstandings to recover at the time of his death. It does noi 
show that any rents had to be paid by the estate’ of the deceased in respect of 
any premises or that any expenses were to be incurred with reference to the 
administration of the estate. Al that the plaintiffs in this suit primarily 
ask for is their share in the property in suit and the share of the income that 
might have been derived by defendants Nos. 1 to 7 in course of their manage- 
ment of the property. In my opinion, therefore, there is nothing to show on 
the face of the plaint that the suit is one for administration of the estate of 
the deceased and, as I have already stated, merely a relief for accounts out 
of the several reliefs claimed in the suit does not- convert the suit for partition 
into one for administration of the estate. In my opinion, therefore, this being 
a suit for partition simpliciter and the value of the share of the plaintiffs in 
the property in suit not exceeding Rs. 10,000 this Court has no jurisdiction 
to entertain this suit. 

In the result, the suit is dismissed with costs. 
Suit dismissed. 
Solicitors for the plaintiffs: Bhatt & Co. 

Solicitors for the defendants: Wilfred Pereira & Co. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr, Justice Tambe and Mr. Justice Tarkunde. 


STATE OF MAHARASHTRA v. THE NAGPUR ELECTRIC LIGHT AND 
POWER COMPANY LTD.* 


Constitution of India, Arts. 20(3), 367—Criminal Procedure Code (Act V of 1898), Secs. 
94, 96—Indian Evidence Act (I of 1872), Sec. 131—General Clauses Act (X of 1897), 
Sec. 3(42)—Summons under s. 94, Criminal Procedure Code, issued against accused 
company’s officers for production of company’s documents—Validity of such sum- 
mons—Whether protection against self-incrimination contained in art. 20(3) avail- 
able to companies. 


The protection against sali E EEEN EA contained in art. 20(3) of the Constitu- 
tion of India is available to companies as much as to natural individuals. Therefore, 
art. 20(3) would prohibit a summons to be issued under s. 94 of the Criminal Pro- 
cedure Code, 1898, against a company accused of an offence, requiring it to produce 
documents and records belonging to it in support of the prosecution case. As the 
company cannot be so required to produce these documents and records, summonses 
issued against the company’s employees requiring them‘to produce the company’s 
documents and‘ records would -be invalid if the company objects under s. 131 
of the Indian Evidence Act, 1872, to its employees producing these without its con- 
sent. 


* Decided, “December 19, 1960. Criminal against the order passed by N. G. Bodhankar, 
References Nos. 50 to 68 of 1960, made by Judicial Magistrate, Ist Class, Nagpur, m 
T, L. Junankar, Additional Sessions Judge, Criminal Case No. 13996 of 1959. 

Nagpur, in Criminal Revision No. 52 of 1960, 
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M. P. Sharma v. Satish Chandra, District Magistrate, Delhi; R., C. Gupta v. State? 
Hale v. Henkel; Wilson v. United States', United States of America v. White’ and 
Triplex Glass Co. v. Lacengaye Glass, Ltd, referred to. 


Tue facets appear in the judgment. 


G. R. Mudholkar, Assistant Special Government Pleader, for the State. 
M. N. Phadke, for opponent No. 1. 
k. D. Saranjame, for opponent No. 2. 


TarKUNDE J. These criminal references arise from 19 criminal cases filed 
by the Nagpur Municipal Corporation against the Nagpur Electric Light and 
Power Company, Limited, hereafter referred to as the Company, for alleged 
evasion of octroi dues. In all the cases the Company is accused of offences 
under s. 152 of the City of Nagpur Corporation Act, 1948, and in some of them 
under s. 420, Indian Penal Code. 


On December 18, 1959, the Municipal Corporation filed a list of witnesses 
to whom summonses were to be issued, and the list included the Store Keeper 
of the Wardha branch of the Company and the Assistant Accountant of the 
Company at Nagpur, both of whom were cited only for the production of cer- 
tain documents and records belonging to the Company. Summonses were ac- 
cordingly ordered to be issued by the learned trial Magistrate. The Company 
then applied to the learned Magistrate for the withdrawal of the summonses, 
on the ground that they violated the protection against self-incrimination 
enaranteed by art. 20(3) of the Constitution. The objection having been over- 
ruled by the learned trial Magistrate, the Company went in revision to the 
Sessions Court, Nagpur, and the learned Additional Sessions Judge, who heard 
the revision applications, has made these references to this Court, recommending 
that the objection raised by the Company should be accepted and that the 
summonses to the Store Keeper and the Assistant Accountant be ordered to 
be withdrawn. 


It is common ground that the direction contained in the summonses, calling 
upon the Company’s officers to produce certam documents, was made under 
s. 94 of the Criminal Procedure Code. If such a direction were given to a person 
accused of an offence, the direction would violate the protection against testi- 
monial compulsion guaranteed by art. 20(3) of the Constitution. Article 
20(3) provides that l 

“No person accused of any offence shall be compelled to be a witness against himself.” 
In 'M. P. Sharma -v. Satish Chandra, District Magistrate, Delhi’, the Supreme 
Court observed that (p. 1087): 


“... ‘To be a witness’ is nothing more than ‘to furnish evidence’, and such evidence 
can be furnished through the lips or by production of a thing or of a document or in 
other modes.” 


It is thus clear that to produce a document in Court is a testimonial act. 
Tf an accused person can be summoned under s. 94 of the Criminal Procedure 
Code to produce documents likely to incriminate him in the course of 
a trial of an offence alleged to have been committed by him, his refusal 
to produce the documents would be punishable under s. 175 of the 
Indian Penal Code, or by committing him for contempt of Court. It must, 
therefore, follow that art. 20(3) of the Constitution prohibits a summons to be 
issued under s. 94 of the Criminal Procedure Code against the accused person, 
requiring him to produce documents in support of the prosecution case. A 
similar view was expressed by a Division Bench of the Allahabad High Court 
in R. C. Gupta v. State. 


1 [1954] S. €. R. 1077. 

2 [1959] A. I. R. All. 219. 
3 (1906) 50 Law. ed. 652, 201 U. S. 43. 
4 (1911) 55 Law. ed. 771, 221 U. S. 361. 


(1944) 88 Law. ed. 1542, 322 T. S. 43. 
f1939] 2 All E. R. 613. 
[1954] S. C. R. 1077. 
f1959] A. I. R. All. 219. 
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-In-the present cases, the Store-Keeper: and the Assistant Accountant of the 
Company are not. themselves the .accused, but the. documents which they are 
asked to produce belong to the Company.which is the accused. Under s. 13] 
óf. the Evidence Act the. Company -ean-.object to its own employees producing 
its documents in Court without its. consent,'if the Company. itself. cannot be 
compelled to.produce them. .It must, therefore, follow that if the Company 
cannot be required by virtue of art. 20(3) of the Constitution to produce those 
documents, the summonses. issued against the Company’s employees requiring 
ihem to produce the. Company’s documents would be invalid. 

. It is, however,. urged; by.:the learned Special Government Pleader ọn behalf 
of: the ‘State, and by Mr. .Saranjame on. behalf.of the Municipal Corporation, 
thatthe ‘protection. against testimonial. compulsion, which is available. under 
art. 20(3).-of. the.Constitution to natural individuals, is not available to com- 
panies and other corporate bodies, and that the summonses issued to. the Com- 
pany’s ‘officers .are, therefore, valid. We are unable to accept this argument. 
Article 367 of the Constitution provides that o, 

“Unless the context otherwise requires, the General Clauses Act, 1897, shall.. „apply 
for the interpretation-of this Constitution, . 
Section 3(42) of the: General’ Clauses “Aet says that. the word ““person?? shall 
Include any company or association or body- of individuals whether incorporated 
or not. It follows that the word ‘‘person’’ occurring in art. 20(3) must, unless 
the context otherwise requires,: be deemed to-include companies and’ unincor- 
porated bodies.-- We do-not find that the-context in which the word ‘‘person’’ 
oceurs in art. 20(3)° requires that the word should be limited to natural indi- 
viduals. It-is true that a company as such cannot give oral evidence in.any 
ease; but the éxpression ‘‘to be a witness’ has been interpreted to mean ‘‘to 
furnish eviderice”,‘and-a company is certainly capable of furnishing docu- 
mentary evidence ‘against itself. It is also clear that a.summons issued under 
s: -94 -of the Criminal Procedure Code’ is in the nature of a coercive process, 
even ‘when it is issued against a company. There is no reason why a company, 
supposing it resolves to disobey a summons issued under s. 94, cannot be fined ~ 
for contempt. ‘of Court. At any rate, the company’s officers who refuse to 
produce documents-in response to a summons under s. 94 are liable to be 
committed for contempt, and the necessity- of avoiding that consequence would 
amount to a- compulsion on the company to obey the summons. Since the con- 
fext does not require that the word $‘ person” in art. 20(3) should be interpreted 
otherwise than ‘as provided by s. 3(42) of the General Clauses Act, we are’ of 
the view that the protection oE art. 20(3) is available not only to natural indi- 
viduals but also to:companies. - i 

Our attention was drawn to a number of American. decisions i in which it was 
held that the protection against self-incrimination contained in the 5th Amend- 
ment ‘of: American Constitution doesnot extend to corporate bodies. The 
leading case on the: point is Hale v. Henkel®. In‘:that case it was observed in 
the ou of-the majority Judgment delivered by Mr. Justice Brown: (p. 665) : 

.-Conceding that the witness was an officer of the corporation under investiga- 
Sat and that: he' was entitled to assert the rights of the corporation with respect to 
the production: of its books and papers, we are of the opinion that there is a clear distinc- 
tion in this particular between an individual and a corporation, and that-the latter has no 
right to refuse’ to- submit its books and Papers for an examination at the suit of the 
state. N. at 
The reason for the distinction’ was stated to ip that 2 an individual receives noth- 
ing from the State beyond, the protection of his life and property, whereas 
a corporation ‘is the creature of the State and holds its special privileges and 
franchises subject to the laws of State. This decision was followed in other 
cases c of the Federal a Court, including Wilson v. United States+. The 


an eos 


3 (1906) 50 Law.’ed’ 652, 201 U. S. 43. . 4, (1911)65 Law. ed. 771, 221 U.S. 361. 
L.R.—36 
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bodies. The question.whether an unincorporated labour union could claim the 
privilege against self-mcrimination contained in the 5th Amendment arose 
before the Federal Supreme Court in United States of America v. White®. lt 
was held that unincorporated bodies cannot, as.a rule, claim that privilege. 
It was observed in the course of the judgment in that case (p. 1547): 


“The reason underlying the restriction of this constitutional privilege to natural: indi- 
viduals acting in their own private capacity is clear. The scope and nature of the 
economic activities of incorporated and unincorporated organizations and their repre- 
sentatives demand that the constitutional power of the federal and state governments 
to regulate those activities be correspondingly effective. The greater portion of evidence 
of wrong doing by an organization or its representatives is usually to be found in the 
official records and documents of that organization. Were the cloak of the privilege to 
be thrown around these impersonal records and documents, effective enforcement of many 
federal and state laws would be impossible.” 

The above observations show that the main reason why the American Supreme 
Court excluded associations from the protection‘ against self-incrimination: was 
that the privilege would make it impossible to enforce federal and state laws 
in respect of these bodies. No such apprehension exists in Indian law. As 
pointed out by our Supreme Court in M. P. Sharma v. Satish Chandra, District 
‘Magistrate, Delhi, a power of search and seizure is not subjected by our Con- 
stitution to any limitations such as are found in the 4th Amendment of the 
American Constitution. Consequently, the refusal of a company or other body 
to produce documents in response to an order of a Court will not preclude the 
documents being searched for and seized in pursuance: of appropriate legal 
provisions, like the one contained in s. 96 of the Criminal Procedure Code. 

Our attention was also drawn to a case decided by the Court of Appeal in 
England where a view contrary to the current American opinion was accepted. 
In Triplex Glass Co. v. Lancegaye Glass, Lid.© a question arose whether a cor- 
poration which was sued for libel can refuse to answer interrogatories on the 
ground that the answers would tend to incriminate it. It was urged before 
the Court of Appeal that the corporation could not be indicted for a libel, 
and further that even supposing a corporation could be so indicted, it. was not 
entitled to rely upon the privilege against self-incrimination. The Court of 
Appeal rejected both the contentions, and held that a corporation ean be in- 
dicted for libel and also that the privilege against self-incrimination was not 
limited to natural persons and could be taken advantage of by a corporation. 
On the latter point, du Pareg L. J., Generis the judgment of the ponn, ea 
served (p. 621): 


“It is true that a company cannot suffer all the pains to which a real person is ae 
ject. It can, however, in certain cases, be convicted and punished, with grave conse- 
quences to its reputation and to its members, and we can see no ground for depriving 
a juristic person of those safeguards which the law of England accords even to the least 
deserving of natural persons. It would not be in accordance with principle that’ any 
person capable of committing, and incurring the penalties of, a crime should be: ‘com 
pelled by process of law to admit a criminal offence.” 

In view of this divided opinion, in view further of the definition of the word 
‘‘nerson” in the General Clauses Act, and also because we’ are unable, in the 
absence of an adequate reason, to allow a restriction of the scope of a’ funda- 
mental right, we have come to the conclusion that the protection against self- 
incrimination is available to companies as much:as to natural individuals.. 

Accordingly; these references are accepted and the learned trial Magistrate 
is directed to withdraw the summonses issued to the Store Keeper. and the 
Assistant Accountant of the Company. This order will not prevent action 
being taken according to law for the search and seizure of the documents Te- 
quired in these cases. 

: rar Deform accepted. 


5 (1944) 88 Law ed. 1542, 322 U. S, 694. 6 [1939] 2 All E: R. 613. 
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Before Mr. Justice Patel and Mr. Justice Shah. 


ABDUL SATTAR MOHAMED HUSSEIN JAMADAR v. BADRI- 
NARAYAN BANSILAL PALLOD.* 


Indian Penal Code (XLV of 1860), Secs. 482, 483, 485, 486, 488—Indian Merchandise 
Marks Act (IV of 1889), Secs. 6, 7—-Trade Marks Act (V of 1940), Secs. 21, 25— Same 
kind of goods passed off under counterfeit trade mark—How Court should determine 
whether mark is counterfeit or not—Whether necessary under Penal Code that user 
of mark must defraud anyone. 


- In all cases where it is alleged that the same kind of goods are being passed off under 
a counterfeit trade mark, it is the duty of the Court to find out whether or not the 
mark is counterfeit having due regard to the similarity or otherwise of the marks and 
the.circumstances connected with the case. The principle in all these cases is, what 
is the effect of the particular trade mark on an unwary purchaser? And whether or 
not that purchaser would be deceived by the use of that particular trade mark? .There 
may be some difference in the designs and yet the Court may come to the conclu- 
sion that the use of the marks is calculated to deceive. _ 

The relevant sections of the Indian Penal Code, 1860, do not require that the user 
of the mark must actually defraud anyone; the use must be reasonably caleulated to 
cause any person to believe that the goods so marked or any goods contained in any 
such receptacle were of a nature and quality different from their real nature. 

Singer Manufacturing Company v. Loog; Thomas Bear & Sons (India) Ld. v. Prayag 
Narain, Holdsworth v. M’Crea; Payton & Co. v. Snelling Lampard & Co. and 
Johnston v. Orr Ewing, referred to. 


Tue facts are stated in the judgment. 


A. A. Peerbhoy, with A. A. Bhojam, for the complainant. 
. P. T, Patil, for respondents-accused Nos. 1 and 2. 
V. T. Gambhirwalla, Assistant Government Pleader, for the State. 


Pare. J. This is an appeal with leave of this Court by the complainant, 
who alleged that the respondents were responsible for counterfeiting his trade 
mark in respect of bidis and and selling them under the same. 

The complainant is a Depot Manager of Munshibhai Bidi Works doing their 
business at Poona, the proprietor being Abdul Hafeezkhan Abdul Azizkhan. 
Munshibhai Bidi Works have been using labels on the bidis with the portrait 
of the proprietor since the year 1982. Upto 1932 substantially the label was 
the same as is now being used but in the portrait there was a very small differ- 
once. After 1932 the same label is used and is produced at exh. 12. 

It is alleged that the father of the accused, one Ratanlal, started Chandrakant 
Special Munshi Bidi Works in about 1935-36, but, according to the accused, 
that business was started in 1926. According to the complainant in 1986 Ra- 
tanlal came out with a label in some manner similar to that of Munshibhai Bidi 
Works, Poona. In respect of that label there was a prosecution by Munshibhai 
Bidi Works, Poona, but it failed on the ground of limitation since the complaint 
was made after one year of the discovery of the offence. That made the accused 
jubilant and they advertised their goods in a way to show that they were manu- 
facturing bidis,in Poona. 

In February/March 1958 Munshibhai Bidi Works inserted advertisements 
in papers to the effect that merchants were counterfeiting their trade mark and, 
therefore, they had commenced affixing a tikli (a seal) of a particular design 
on their bidis. A little before this, i.e. in, January 1958, they also applied for 
registration of the tikli as their trade mark under the Trade Marks Registra- 

' *Decided, December: 23, 1960/January 1 (1880) 18 Ch. D. 395. 

17, 1961. Criminal Appeal No. 1094 of 1960, 2 (1940) L. R. 67 I. A. 212, at p. 218, s.c. 
against the order of acquittal passed by R. D. 42 Bom. L. R. 734 

Chandavarkar, Judicial Magistrate, F. C., 3 (1867) L. R. 2 H. L. 380. 

Court No. 3, Sholapur, in Criminal Case No. 4 [1901] I A. C. 308. 

3092 of 1958. ‘5 (1882) 7 A. C. 219. 
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tion Act, 1940. The tikli was éeventually régistered ‘by about the end of the 
year and the certificate of registration that was issued to them was made effective 
as from the date of the application.. In or about November 1958, accused 
Nos. 1 and 2, who had succeeded to the business of their father, started using 
thé same tikli and. also a label similar to the one used by Munshibhai . Bidi 
Works, Poona, without any attempt at disguise. The complainant came to 
know of this and conveyed the information to the ‘pr oprietor of Munshibhai 
Bidi Works. The proprietor authorised the complainant to file a complaint in 
that behalf which was eventually filed. As a result of this complaint, goods 
from several dealers were attached as-also from the works of accused Nos. 1 
and 2; blocks from the-printing press and goods lying with the agents of accused 
Nos. 1 and 2 in Poona were also attached. After the investigation was com- 
pleted,-these accused were charge-sheeted for -offences -under ss. 482, 483, 485, 
486 and 488 of the Penal Code and ‘under ss. 6 and 7 of the Indian Merchandise 
Marks Act read with s. 34 of the Penal-Code. 

Accused Nos. 1 and 2 are the proprietors of the Chandrakant Special Munshi 
Bidi Works, and accused No.'3 is the printer of the labels and the: tikli for 
accused Nos. l'and 2. 

‘The ‘evidence in the case consisted of the complainant, some of the dealers 
from whom the goods were attached and the panchas in whose preserice those 
goods were attached. . The complainant produced the labels which were: ‘used 
by Munshibhai Bidi Works in 1932 and thereafter and also the Trade Marks 
Journal in which the tikli they had-commenced using in 1957 was advertised. 
These labels and tiklis are as at exh. 12 and 13 respectively. He also produc- 
ed the certificate of registration issued by the Registrar of Trade Marks, the 
label used by the father of the accused in 1935 which formed the subject-matter 
of the previous prosecution, the labels and tikt which have now been introduced 
by them, and the pamphlets published by them in connection therewith. .The 
labels and tiklis that are used by the accused and which are the subject-matter 
of the offence are as per exh. 14 and exh. 15. 

Accused Nos. 1 and 2 denied that they committed any offence. According to 
them, the photograph on the label (exh. 14). is of their father Ratanlal. -They 
stated that exh. 14 was used by their predecessor-in-title since the year 1933 
and was registered with the Registrar of Documents in 1987. They denied that 
it-was an imitation of exh. 12. They also denied that the complainant had 
acquired a right to-use the tikli as a trade mark or that they had imitated 
the same. They denied to have got the block article No. 7 made. They also 
stated that the complainant was not entitled to file the eomplaint and that it 
was time-barred and it was also barred by the decision in the previous case. 

The learned Magistrate held that the labels were the same as those which 
formed the subject-matter of the previous prosecution. He then observes : 


“In the present case there is absolutely no evidence to show that any ‘customer of 
Bidis was deceived because of the user of the particular label by accused Nos. I and-2.” 
He'further observed that the person who was alleged to have been aggrieved by 
the act of the accused was not examined nor was it shown that he had suffered 
‘any loss because of accused Nos. 1 and 2 using the particular labels on their 
bidi packets. According to him ‘actually the aggrieved party should have come 
forward and placed his grievances before the Court. As regards the tikli he 
says that Munshibhai Bidi Works had not acquired any right by any long 
user thereof. He also held that the prosecution was barred by time because 
labels were used since 1934. In the result he acquitted the accused. 

Mr. Patil has argued that there is no evidence that exhs..14 and 15 are used by 
the accused. The question, therefore, is whether the labels and the ‘Tiklis’ are 
used by the accused. The list of articles in the charge-sheet regarding ‘the 
articles attached shows that they are being used by the accused. The accused 
have their works at 140, Shukrawar Peth, Sholapur. There was a raid at that 
place and the following articles were attached : (1) Labels similar to exh. 14 and 
‘Tiklis’ similar to exh. 15 in large numbers. (2) A memo dated November 5 
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1958,,for the order given by Special Munshi Bidi; Works to Swastik Printing 
Press Block. Makers. (3) Memo given: by Maharashtra Litho Press, Budhwar 
Chowk, Poona, No, 2, for printing 5 reams. (4) One big bidi bundle containing 
20 bidi bundles of 25 bidies each having, affixed multi-coloured ‘Tikli’ on the 
inner bidi bundles., Several of the witnesses, who have:been examined in the 
case, also state that they have been purchasing bidies with these labels from 
either the accused or their stockists. ‘There can. be no doubt, therefore, that 
these labels and the ‘Tiklis’ were being used by the accused as stated by: the 
complainant.. The accused also do not deny having used-them. We see no 
reason to reject; the-evidence of complainant on this, point. 

' It appears to-us-that the learned Magistrate has misunderstood the evidence 
in the case when he says that the labels in question were being used since 
1934 ‘and that ‘they formed the subject-matter of the previous prosecution. The 
complainant catégorically stated, which of the labels were used by the Munshibhai 
Bidi Works and by the firm of the accused. He stated that exh. 33 was used 
by the complainant’s firm upto 1932. Thereafter labels exh. 12 were used. He 
also proved the -advertisements -exhs. 25, 26 and 27 in February/March and 
November 1958 showing that just a few: months before, they had started’ using 
a special ‘Tikli’ (exh. 13) on their bidies. He said that exh. 35 was the label 
that was beixig used by the predecessor-in-title of the accused at the time of the 
previous prosecution. He produced exhs. 36 and 37 which‘show ‘the belated adver- 
tisement made by the firm of the accused after their success in the earlier prosecu- 
tion and exh; 14 the label now used by them. The learned Magistrate relies on a 
statement in the cross-examination of the complainant wherein he stated that 
they had filed a criminal proceeding regarding the same label in the Magistrate’s 
Court at Sholapur i in the year 1934, that they were using the same label which 
they were ‘using in the year 1934' and that accused Nos. 1 and 2 were using 
the same label which their predecessors-in-title were using in 1934. No answer 
can be divorced from its proper setting and it must.be judged with due regard 
to the actual’ documents on record and the statements of the accused given 
by them under s. 342 of the Criminal Procedure Code. The accused insist on 
saying’ that they have been ‘using the same label that was used’ in 1934. Though 
they submitted a written statement, they do not deny that exh. 35 was the 
label they used at the time of the earlier prosecution nor do they assert that, 
labels exh. 14’ were the labels ‘used then. Their case is that they are using 
the Same labél which they were using in these days and which was registered 
with the Registrar of Documents under the Registration Act, 1908. If the 
registered label was the same as exh. 14, nothing could have been easier than to 
produce-the same from thé registering authority. What the complainant meant 
by what he stated in cross-éxamination was that, right up till the time that 
the ‘aceused ‘used ‘the ‘present labels, the aécused: were using the ‘same labels 
which formed -the subject-matter of the prosecution in 1985. Most of the rea- 
soning of the learned Magistrate is founded on this statement which, as stated 
above, has not,, been correctly appreciated. His finding, therefore, that this 
very label was the subject-matter. of the earlier prosecution and has been used 
since 1934 cannot, be accepted as correct. _As stated by us, it is not even the 
case of the accused nor is there any proof that the labels exh.-14 were used 
by them except from the time-stated. by the complainant. We must, therefore, 
acéept his evidence iri examination-in-chief that it was only in about the month 
of November or just a little earlier that the accused Started using the present 
labels éxh. 14 and the ‘Tikli’ exh. 15.' ` 


- The learned Magistrate’ s finding that so far as ‘Tikli’ is concerned the com- 
plainant ‘had’ not acquired a right to use it as a trade mark cannot be sustained. 
According to the casé of the complainant, they started using it in 1957 and that is 
supported by the statement in the Trade Marks Journal at exh. 22 and the 
advertisements in newspapers (See exhs. 25, 26 and 27). They also applied 
for registration of the tikli as their trade mark in J anuary 1958, and a certificate 
of registration was issued to them by the Registrar of Trade Marks in due 
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course after he was satisfied that the tikli had attained a distinctive character 
by its association with the goods of Munshi Bidi Works as contemplated by s. 6 
of the Trade Marks Act, 1940. Whatever may have been the position before the 
Trade Marks Act, 1940, as decided by authorities, there can be no doubt there- 
after. Section 21 of the Act says that subject to the provisions of ss. 22, 25 
and 26, the registration of a person in the register as proprietor of a trade 
mark in respect of any goods shall give to that person the exclusive right to 
the use of the trade mark in relation to those goods and, without prejudice to 
the generality of the foregoing provision, -that right shall be deemed to be in- 
fringed by any person who, not being the proprietor of the trade mark or a 
registered user thereof using by way of the permitted use, uses a mark identical 
with it or so nearly resembling it as to be likely to deceive or cause confusion, 
in the course of trade, in relation to any goods in respect of which it is registered. 
The purpose of this section is very clear. Anyone whose trade mark is regis- 
tered under the Act, becomes entitled as of right to the use of that trade mark 
exclusively subject to certain exceptions, one of those exceptions being as enacted 
in s. 25 which provides that if that trade mark had been the subject-matter of 
proprietory use by another before that day then that other person’s right would 
not be disturbed. He is also entitled, in the event of any infringement of the 
registered trade mark, to avail himself of the remedies specified in sub-s. (2) 
of s. 21 of that Act. The reasoning, therefore, of the learned Magistrate re- 
garding ‘Tikli’ is erroneous and cannot be accepted. 


The next question is whether the labels and ‘Tiklis’ employed by the ac- 
cused are counterfeit labels and ‘7iklis’. Before examining that question, re- 
levant authorities may be considered at this stage. The general principle is: 

“'.. no man is entitled to represent his goods as being the goods of another man; 
and no man is permitted to use any mark, sign or symbol, device or other means, whereby, 
without making a direct false representation himself to purchaser who purchases from 
him, he enables such purchaser to tell a lie or to make a false representation to somebody 
else who is the ultimate customer.” 


(Per James L.J. in Singer Manufacturing Company v. Loog', cited with ap- 
proval by the Privy Council in the case of Thomas Bear & Sons (India) Ld. 
y. Prayag Narain®). Cases of use of trade marks of others may arise under 
varied circumstances. But when counterfeiting in respect of the same kind 
of goods is alleged comparison of the two designs is the test. In Holdsworth 
v. M’Crea?, Lord Westbury said (p. 388) : 

“Now, in the case of those things as to which the merit of the invention lies in the 
drawing, or in forms that can be copied, the appeal is to the eye, and the eye alone is 
the judge of the identity of the two things. Whether, therefore, there be piracy or not 
is referred at once to an unerring judge, namely, the eye, which takes the one figure 
and the other figure, and ascertains whether they are or are not the same.” 


Again in Payton & Co. v. Snelling Lampard & Co:4 it is said: 


“Whether a customer would be likely to be deceived is not a proper question to put 
to a witness, for it is for the Court and not for the witness, to decide, after inspection 
of the exhibits and paying regard to the evidence, whether a customer would be likely 
to be deceived by the make-up of goods.” 

In the case of Thomas Bear & Sons (India) Ld., the Judicial Come ob- 
ater as follows (p. 220): 

.. The question differs from the question whether a particular mark ‘or name is an 
imitation or a colourable imitation of a mark or name used by the plaintiff. There the 
judge has before his eyes the materials for a decision; and in some cases it cannot be 
doubted that the judge can himself decide on the degree of resemblance or on the mate- 
riality of alleged differences of the marks or words.” 


a 


1 (1880) 18 Ch. D. 395, at p. 412. 3 (1867) L. R. 2 H. L. 380. 
2 (1940) L. R. 67 I. A. 212, atp. 216, s.c. 4 [1901] 1 A. C. 308. ; 
42 Bom. L. R. 734. PR 
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‘They refer to the cases North Cheshire and Manchester Brewery Company 
v. Manchester’ Brewery Company® and Payton & Co. v. Snelling Lampard 
&‘Co.:and further say that: © > ' my ! 

. “Jf the decision of the Court of ‘Appeal in London General Omnibus Company Limi- 
ted y. Lavell,’ or some of the dicta’in that case, are, contrary to these decisions, it cannot 
be .relied upon.” fe Re aS pe = 2 

In all cases where it is alleged that the same kind of goods are being passed 
off under a counterfeit trade mark, it is the duty of the Court to find out 
whether or not: the mark is counterfeit having due regard to the similarity or 
otherwise of the marks and the circumstances.connected with the case. It may also 
be mentioned that normally a customer does not’see two similar labels or marks 
side by ‘side’in order to make a comparison and note the difference between the 
two. It‘is‘only a general notion that-he may have about the labels and the 
designs on them and when he is’ offered something as being the goods that he 
wants, he uses his ordinary recollection in order to arrive at a conclusion whe- 
ther or not he gets the goods that he asks for. The principle in all these cases 
is, what s the effect of the particular trade mark on an unwary purchaser? 
And whether or not that purchaser would ‘be deceived by the use of that parti- 
cular trade ‘mark? As observed by ‘the Privy Council in the Coca-Cola’s 
ease [Coca-Cola Co. v. Pepsi-Cola, Co.’] (p. 617) 

‘+ “the question for determination must be answered by the court, unaided by out- 
side evidence, after a comparison of the defendant’s mark as used with the plaintiffs 
registered mark, not placing them side by side, but by asking itself whether, having due 
regard to relevant surrounding circumstances, the defendant’s mark as used is similar 
(as defined by- the Act) to the plaintiffs registered mark as it would be remembered by 
persons: possessed of an average memory with its usual imperfections.” Š 
There may be some differénce in the designs and yet the Court may come to 
the conclusion that the’ use of marks is calculated to deceive.. (See Johnston v. 
Orr Ewing®). ` It is this test which must be applied in considering the question 
at-issue. No doubt, these cases were civil actions but having due regard to the 
language of the sections used in the Indian Penal Code, it is abundantly clear 
that the test is the same. The sections do not require that the user of the mark 
must actually defraud anyone; the use must be reasonably calculated to cause 
any person to believe that the goods so marked or any goods contained in ‘any 
such receptacle were of a nature or quality different from their real nature. 

' We must, therefore, hold that these labels and the ‘Tiklis’ were copied and 
used by accused Nos. 1 and 2 not only calculating that their goods would pass 
off as those of Munshibhai Bidi-‘works but with an intention to defraud the 
customers. i es 

It is no doubt true that no evidence of any of the customers to this effect is 
led. Mr, Patil has.read the evidence of the dealers and he states that they 
say that none of them tried to pass off the goods of the accused as the goods of 
Munshibhai Bidi Works.’ We wonder if‘any dealer who does this would admit 
that he is committing a.crime;.if he did, he would be equally guilty with the 
accused or probably more. Even if the mark enables a dealer in the goods of 
the accused to pass them off as the goods of Munshibhai Bidi Works, the accused 
would be guilty. The learned Magistrate’s view that the person aggrieved 
by the use of the mark must come personally before the Court seems to be 
based on a:misapprehension of the ratio. of the case in Ruppell v. Ponnusams 
Tevan®. We are, accordingly, of the view that all the ingredients of the offences 
charged against acqused Nos. 1 and 2 are made out and, therefore, they are 
guilty of those offences. They are also guilty under ss. 6 and 7 of the Indian 
Merchandise ‘Marks Act. 

With regard to accused ‘No. 8, the block was seized from his press. Accused 
No. 3 says that he did not know that the label exh. 13 was a registered trade 

5 [1899] A. C. 83. i 8 (1882) 7 A. C. 219. 


6 [1901] 1 Ch. 135. - 9 (1899) I. L. R. 22 Mad. 488. 
7 [1942] All E R. 615.. 
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mark and that he believed that it was not a trade mark at all. He says that he 
did not know that the complainant was using such a mark. Articles 7, 8, 9.and 
10 were attached at the time of the raid from his possession.- We -have no 
doubt that what was given to him for the block was the ‘Tikli? of the eom- 
plainant and not a design prepared by. an artist..He is directly guilty of counter- 
feiting the trade mark under s. 483 and s. 485 of the shia Code, and tox the 
other offences read with s. 34. , o 

We reserve the question of sentence until jier the re-opening. + 

. In this case both accused Nos. 1 and 2, who are now the owners of the firm, 
are responsible for counterfeiting the trade mark. The evidence as discussed 
above also shows that this is not a solitary act and the act is not done ‘by any 
error but is deliberately designed for the purpose of affecting the complainants 
in their business. Mr. Patil has cited the case of Giridharilal v..Emperor"®, 
and contended for a small fine. With respect, it is impossible to agree with 
the reasoning of the learned Judges for imposing a smaller. fine. , No pro- 
tection can be afforded if persons are let off with light fines for such offences: 
There may be cases when the offence is committed inadvertently in, which 
case a small fine may be justified. When, however, there is systematic policy 
of pursuing another in using his trade mark it becomes a different matter. 
Under these circumstances we think that interests of justice will be served by 
directing each of accused Nos. 1 and 2 to pay a Sompeaite fine of Rs. 2,500- for 
counterfeiting the label as well as the Tikli 
‘ We, accordingly, direct that each of accused Nos. 1 and 2 pay a fine of Rs. 
2,500 for the offences under ss. 482, 488, 485, 486, 488 read with s. 34 of the Indian 
Penal Code. It is not necessary to-impose a separate sentence under ss. 6 and 7 of 
the Indian Merchandise Marks Act. In default of payment of fine, each- of 
them to undergo simple imprisonment for six months. 
. So'far as accused No.3 is concerned, we have also disbelieved his defence. 
Under these circumstances he is also liable but in a lesser degree. “We, ac- 
cordingly, direct him to pay a composite fine of Rs. 500 for offences under 
ss. 483 and 485 and do not impose a separate sentence for the offence under 
ss.'482, 480, 488 read with s. 34 and under ss. 6 and 7 of the Indian Merchandise 
Marks Act. In default he should: undergo simple imprisonment for one ‘month. 
Three weeks’ time is given for paying the fine. 

All the goods with the counterfeit labels to be destroyed. 


APPELLATE CIVIL. - 


Before Mr. Justice Patel: - 
AMRIT BANASPATI CO. LTD. v. M/ S. J. ©. ENGINEER & CO.* 


Summary Suit—Court exercising discretion on question whether unconditional - or, condi- 
- tional leave to defend to -be given—Whether Court bound to give reasons in support 
of discretion -exercised by it—Bombay City Civil Court Act ( Bom. XL of 1948), Sec. 9. 


-- In a summary suit where the Court-exercises its discretion- by either granting un- 

- conditional or conditional leave to defend, in complicated cases the Court should give 
indication of what it thinks about the defences. For this purpose it is not necessary 
to give details but reference to paragraphs in the affidavits and the Court’s conclusiori 
very briefly may be given. 

The Court need not in every case give reasons in support of the discretion ‘exercis- 
ed by it. Each case must- depend on its own facts and the superior Court would 
interfere in revision if it is satisfied from the materials before it’that the ‘Coutt has 
not really appreciated the points at issue or that its. order i is Arbirary or capricious, 
and there is consequential failure of justice. 

Waman Vasudeo v. Pratapmal, referred to. 


10 [1936] A. I. R. Pat. 579. sion Application No. 48 of 1960. — 
*Decided, January 18, 1961. Civil Revi- 1 (1960) 62 Bom. L. R. 592. ' ? 
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THE facts’ “appear in: the: judgment. Cece n 


l UR. A. J ahagirdar, with, Shellim Samuel for the petitioners, 

Gy A, Thakkar, instructed by Hanten; Lam É. Ço., for the TEA 
7 pot : 

“Pare. a This is ån applicatioti in -revisiori ‘against an "order made by the 
J udge.of. the City” Civil Court granting conditional leave to defend to the peti- 
tioner on his depositing Rs. 13, 000 in- Court. 

, The plaintiffs filed a suit- for a ‘sum of Rs. 17,064. 37 nP. and further interest 
on Rs. 14,952.97 nP. alleging that it had. supplied certain goods to the defend- 
ant and that this was the amount due to if towards.the price of the same., In 
the summons for judgment the defendant ‘claimed leave to defend the suit ‘and 
raised several - defences.” It alleged tliat the goods were in short supply, that 
they were defective and the rates weré high. It raised contentions in- respect 
of its purchase, of two winding machines in April 1957 and sale of 4 Bowl 
Friction’ Calendar machines. ~ Both transactions were alleged to be with plain- 
tuff. In the counter affidavit the plaintiff referred to the bills towards which 
the amounts were due: : It was pointed out that out of the 21 bills, 14 bills 
contained the rates quoted by the defendant itself. It also pointed out that 
the defendant had received the bills and that thereafter given certificates for 
claiming -exemption- from sales tax on the basis of the same rates. Moreover 
right till- thè date of suit it was never contended that the rates were high’ or 
that the goods were short or that they were defective. Regarding its sale of 
Calendar machines the plaintiff pointed out that though originally the trans- 
action was with the plaintiff firm, that transaction was transferred to M/s V. S. 
& Coi dnd the goods were actually supplied by the defendant to V. S. & Co. 
The defendant had purchased the winding machines from V. S. & Co. and they 
had mutually settled the claims against each other and V. S. & Co. had also 
sent, the balance of the amount. which the defendant accepted.- For this purpose 
there was ‘correspondence between the two. Over and above the correspondence 
the defendants had also sent certificates for the purposes of sales-tax which 
show that the statements of the plaintiffs in their affidavit were true. . It may 
also be noted that the plaintiffs called upon the defendants to produce its ‘cor- 
respondence with M/s V. S. & Co. but except one letter, it conveniently avoided 
producing the ‘same. It is under these circumstances that the learned Judge 
granted conditional leave. oi Sea ee 

Mr. Jahagirdar relying on the only letter produced by his client has argued 
that the transaction of sale of Calendar machines. was with the plaintiffs. As 
stated above, it was under subsequent arrangement that the transaction was 
transferred to V. S. & Co. The learned counsel also argued that in view of 
the decision of the Supreme Court in Santosh Kumar v. Mool Singh,’ the Court 
was bound to grat” unconditional: leave inasmuch as there were triable issues. 
The statements inthe affidavits clearly show that the defences are patently false 
and.in any: case they are frivolous. In. these circumstances, applying the prin- 
ciples stated by Mr.. Justice Bose in that case the rere J udge was justified 
in refusing. to grant unconditional leave. , 

It-is then argued that the learned J udge has not given: reasons for the ‘order 
that he made and, therefore, the order ought to be set aside. For this purpose 
reliance was placed on, the case of Waman Vasudeo v. Pratapmal.2 Now, the 
City Civil Court is established under Bombay Act XL of 1948. Section 9 of 
the Act provides: 

“Save as. otherwise provided iri i this Act all ens which arise in suits or other 
proceedings únder this Act in the City Court shall be dealt with and determined accord- 
ing to the law for. the time being administered _by the High Court in the exercise of its 
ordinary original civil jurisdiction.” 

On the Original Side of this Court in non-appealable' matters a Judge does not 
give reasons, and the appellate Court does not require him to do. so. 


1 [1958] A.LR. S.C. 321. 2 (1960) 62 Bom. L. R. 692.- 
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Following this practice if a Judge of that Court does not give reasons 
in non-appealable orders it cannot be said that the order is illegal. 
There is slight difference, however, between the Original Side of this 
Court and the City Civil Court. The latter is subject to the revisional juris- 
diction of the High Court since s. 5 of the Act provides that it shall be deemed 
to be a Court subordinate to the High Court within the meaning of the Letters 
Patent and the Civil Procedure Code. It is, therefore, desirable that in com- 
plicated cases the Judge should give indication of what he thinks about the 
defences. For this purpose it is not necessary to give details. He may give a 
reference to paragraphs in the affidavits and his conclusion very briefly. 

In Waman Vasudeo v. Pratapmal, attention of the learned Judge was not 
invited to s. 9 of the Act. Moreover, it is difficult to read the judgment to 
mean that the Judge must, in every case, give reasons. The learned Judge 
has said that. ` ' 

“it is desirable that it should set out in its order the substance of the defence and 
then give its reasons for the same.” l 
This is far from saying that the order is illegal and must, in every case, be se 
aside on the assumption that the Judge has not applied his mind. Each case must 
depend on its own facts and the Court would interfere in revision if it is satiş- 
fied from the materials before it. that thé learned Judge has not really appre- 
ciated the points at issue or that his order is arbitrary or capricious, and there 
is consequential failure of ‘justice. As stated above, no case is made out for 
my interference. 

The result is that the rule must be discharged with costs. 

The learned counsel for the petitioner has applied that I should extend time 
for payment of deposit by one month and that I should direct a deposit of only 
half the amount claimed by the plaintiff. So far as the amount of deposit is 
eoncerned, as I stated above, the learned Judge was fully justified in requiring 
the defendants to make the deposit for Rs. 13,000. In view of this application, 
which has already extended time by about 1 year and two months, I am reluc- 
tant to give more than 15 days’ time for the purpose of making the deposit. 
No further time will be granted. The defendant to make the deposit on or 
before February 4, 1961. a 

i Rule discharged. 


$ 





CRIMINAL REFERENCE. 
7 [NAGPUR BENCH] 


Before Mr. Justice Datar and Mr, Justice Badkas. 


THE STATE v. RAMJIVAN KALURAM.* 
Criminal Procedure Code (Act V of 1908), Sec. 145—-Preliminary order under s. 145(1) 
` —Whether such order can relate to time or date when magistrate not satisfied on 
_ Police report or other information as to existence of dispute likely to cause breach of 
peace—Magistrate whether bound to pass preliminary order immediately on receipt of 
police report or other information in Court. 

The preliminary order which a magistrate has to pass under s, 145(1) of the Crimi- 
_ ,nal Procedure Code, 1898, relates to the time and date when he is satisfied as to the 
__, existence of .a dispute likely to cause a breach of the peace, and it cannot relate to 

any earlier time or date when the magistrate had not yet been so satisfied. > 
The magistrate is not bound in all cases under s. 145 of the Code to pass the preli- 
minary order immediately on the receipt of the police report or other information in 


+ *Decided, March 4, 1961. Criminal Refe- order passed by M.N. Maindarkar,; Sub-Divi- 
rence, No. 82 of 1960, made by N.N Ingle, sional Magistrate, Amravati. in Miscellaneous 
Additional District Magistrate, Amravati, in Criminal Case No. 159 of 1968. 

Criminal Revision No. 83 of 1960, against the i ei 


i 
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his Court, He may in conceivable cases require some more information before he is 
satisfied as to the likelihood of a breach. of the peace so as to MESS the passing of the 
pieun order under s. 145(1). 
Narayana v. Kesappa,’ dissented from. 
Gunga Bux Singh v. Sukhdin, agreed with. 


Tae facts are stated in the judgment. 


G. E. Mudholkar, Special Government Pleader, for the State. 
- D. B. SA for opponent No. 1. 
M. R. Bobde, R. D. Saranjame and P. G. Palsikar, for opponent No. 2. 


DATAR J. This is a reference iade by the Additional District Magistrate 
of Amravati for setting aside the orders passed by the Sub-Divisional ' Magis- 
trate in a proceeding under s. 145, Criminal Procedure Code, and for remand- 
ing the case to the Sub-Divisional Magistrate for passing fresh orders on the 
basis that the preliminary order, though passed on October 1, 1958, must be 
deemed to have been passed on July 18, 1958. 

A few facts may be stated before we consider the point raised in the reference. 

One Ghasiram, who is described as party No.. 1, claimed to be the owner 
of survey No. 16 of Shirala. -It is his case that this land had fallen to his 
share in a partition between him and his son Jagannath and he was, therefore, 
its exclusive owner. In 1957-58, he leased it to his separated son J agannath 
who in his turn gave it to Ramjivan who is described as party No. 2 in these 
proceedings, on a batai agreement. After the expiry of the lease, Jagannath 
left the land after the crops were harvested, but Ramjivan did not. Ghasiram 
accordingly gave a notice to Ramjivan in the first week of December 1957 to 
quit the land. . Ramjivan, however, did not reply to it. Instead, Ramjivan 
filed an application on December 27, 1957, for commutation of batai share into 
cash amount under s. 11 of the Berar Regulation of Agricultural Leases Aci. 
That application was, however, dismissed for his default on July 3, 1958. 

On July 17, 1958, two complaints were made at the police station, Wal- 
gaon,—one by the I party and the other by II -party. On these complaints 
the police officer made the following report :— 

“Reported 11.30 o’clock. 

Field S. No. 16, A. 31, G. 12, of Ghasiram defendant (Party No. 1) is at Shirala. The 
defendant had given that field to the witness Jagannath for the year 1958-59 for culti- 
vation. As Jagannath had given it to the defendant (Party No. 2 Ramjivan) last year 
on half batai, the defendant No. 2 was’ cultivating it on half batai. In the first week of 
December the defendant No. 1 gave a notice to the defendant No. 2 for delivering posses- 
sion. The defendant No. 2 filed a case in the Court. As the case was dismissed by the 
Court, the defendant No. 1 taking possession of the field sowed Parhati and Juar. The 
defendant No, 2 tries to enter into-the field for asserting his possession. Hence a com- 
plaint u/s 145 is being filed in the Court for decision.” 

A formal charge sheet was also sent up to the Court with the report on the 
same day. The charge sheet stated 

“that in the first week of December 1957, Ghasiram Rathi gave a Hotie to Ramjivan 
that he (Ghasiram) personally would cultivate the field. in the next year and that Ram- 
jivan should give up possession after the crop was reaped. ‘Ramjivan did not give a reply 
to it and submitted an application in the' Court’for fixing the land revenue (rent) for 
10 years: It was fixed for (hearing on) 3-7-1958. The case was dismissed in default of 
Ramjivan. Ghasiram took possession- of that field on 4-7-1958 and sowed cotton and 
Juar. The-complaint is, therefore, put up in the Court for decision.” 

The report and the charge sheet were received by the Court of the. Sub-Divi- 
sional Magistrate, Amravati, on July 18, 1958. 

On October 1, :1958, the Sub-Divisional ; ‘Magistrate made an order in writing 

under ‘sub-s. A 1) of s. 145‘ of the Criminal Procedure Code. ‘By this order he 


1 [1951] ALR. Mad. 500. 2 -[1959] ALR. All. 141, F.B. 
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stated that he was satisfied from information and police report that a dispute 
likely to cause a breach of the peace existed concerning the possession of the 
field survey No. 16, between the members of Party No. 1 and Party No. 2; and 
called upon the said parties to attend his Court on October 14, 1958, and put 
in written statemerits of their respective claims as regards the fact of actual 
possession of the subject in dispute. This order was passed im the presence of 
both the parties and their pleaders and the signatures of the parties were taken 
below it in token of its having been duly served. upon them.. 

After both the parties filed their statements, documents and affidavits, “the 
Sub-Divisional Magistrate made his decision under sub-s. (4) of s. 145 that 
it was Ghasiram (party No. 1) who was in actual possession of the survey 
number- at the date of his preliminary order i.e. on October 1, 1958. < He ob- 
served : 


“All the above sidni in spite of the statement and affidavit filed by Ramjivan to 
the contrary, definitely goes to prove that the non-applicant Ghasiram (Party No. 1) dis- 
possessed the non-applicant Ramjivan (Party No. 2) on 4-7-1958 and entered into posses- 
sion. It thus follows that on the date of the preliminary order and during the period of 
two months prior to the date it was non-applicant Ghasiram (Party No. 1) who was in 
posséssion of the survey No. in dispute.” 

Accordingly, on January 19, 1960, the Sub-Divisional Magistrate issued an 
order under sub-s. (6) of s. 145, declaring Ghasiram to be entitled to possession 
of the said survey -number until evicted therefrom in due course of law. ` 

Ramyivan, party No. 2, filed a revisional application against the order of 
the Sub-Divisional Magistrate. The Additional District Magistrate, - before 
whom the revisional application came up for hearing, held that the relevant 
date for passing the preliminary order was July 18, “1958, the date on which 
the police reports against both the parties were received by the Sub-Divisional 
Magistrate. The Additional District Magistrate observed : 


“On the other hand, it (preliminary order) was passed on 1-10-1958 ie. 2 months 
after the relevant date 18-7~1958 in the present cases. This delay in passing the pre. 
order has naturally resulted in failure of justice inasmuch as it has shifted the relevant 
period of determining the question of possession.under section 145. The relevant date 
for passing the preliminary order must at least be held to be 18- 7-1958 the date on which 
the police report was available to the Magistrate and not two ‘months thereafter.” 
Accordingly, the Additional District Magistrate has made the reference to this 
Court with a recommendation that the orders of the Sub-Diyisional Magistrate, 
dated January 19, 1960, be set aside and the cases remanded to that Court for 
passing fresh orders with reference to the relevant date, namely, July 18, 1958: 

' The learned Additional District Magistrate is of the opinion, that, the preli- 
minary order under s. 145(/) of the Criminal Procedure Code ought to have 
been passed by the Sub-Divisional Magistrate on July 18, 1958—the day on 
which the police reports against both the parties were received in “his Court. 
Therefore, the learned Additional District Magistrate thinks there was’ delay 
in passing the preliminary order and this delay resulted in failure of justice. 

The learned Additional Distriet Magistrate relied upon a decision reported 
in Narayana v. Kesappa.t In that case it was held that the Legislature did not 
intend that any time should lapse between the presentation of the petition and 
the passing of the preliminary order if the. Mapisttaig was satisfed. It was 
Pored (p. 504): 

‘One should follow immediately the other. The saten of the’ Magistrate 
oe passing the preliminary order can be based ‘either on the police report’or other 
information. At that time he has no jurisdiction to enquire into the matter and’ find 
out about the truth or otherwise of the police report or other information. So the Magis- 
trate is not justified in delaying the passing of the preliminary order if the police report 
or other information is sufficient to satisfy him that ‘a dispute likely to cause a breach of 
peace existed. If the Magistrate is not justified in taking time to pass a ees 


1 [1961] ALR. Mad. 500. 
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order, then. even if the time mentioned in the order is of a subsequent date, it should 
be deemed to have been passed immediately after the -receipt of the police report or 
other information. ‘It-is in .such circumstances that the well known maxim actus curiae 
neminem gravabit, an.act of the Court shall prejudice no-mian, has to þe- applied.” - 

-The learned Judges in that case applied the legal fiction ‘nune pro tunc’ and 
held that the preliminary order should be deemed to'have been passed when 
the Magistrate took cognizance of- the matter and satisfied himself about the 
urgency that is to say, on October 15, 1949, when the petition was filed before 
the-Magistrate under s. 145 (and not on January 25, 1950, when: the -pre- 
liminary order was actually passed). -This view ‘was differed from in a recent 
Full Bench ‘decision reported in Ganga Bux Singh v.-Sukhdin* The Full 
Bench -held that where-a person seeks relief. under: the provisions of s. 145; 
Criminal -Procedure Code, and the Magistrate passed a preliminary order-under 
s. 145(/)-more than two months-after such -dispossession, but by his final order 
ander s. 145(6) he. puts him- in possession, the final order cannot be deemed 
to be a valid order‘ onthe ground that the Court itself was responsible for the 
delay and so a party- cannot be penalised -for the fault- committed: by the Court. 
In such. a-case the Magistrate sis not justified in treating or empowered to treat 
the-party -who had :been dispossessed more than ‘two.months before the actual 
date of- his preliminary order. under s. 145 as being-in possession on the date 
of his' order under proviso (J) (present Bee: (2)) to sub-s,-(4) of s. 146, 
Criminal -Procedure Code.’ -- ~ 

-With respect; we are in agreement with the view expressed by the Full Bench 
0: the Allahabad -High: Court: ` - 

. ection 145,- Criminal Procedure Code, SO on as sit is relevant- for « our purpose, 
may be set out hereinbelow. -- ~ 


“(1) Whenever...a Sub-divisional Magistrate...is satisfied from `a police report or 
other information ‘that’a dispute likely to cause a breach of the peace exists concerning 
any land. .. „ hë shall make an order in writing, stating the grounds of his being so satis- 
fied, and requiring the’ parties concerned in such’ dispute- to attend his Court...and put 
in’ written’ statements of their respective claims as respects’ ‘the fact of actual possession 
of the subject of dispute and further requiring them’ to put in’such documents or to 
adduce, by“ putting affidavits, the evidence of such persons, as 'they rely upon in support 
of Buch: claims. ; 

‘ (4) The Magistrate shall then, without reference to the merits of the claims of any 
such- parties to a'right to possess the subject of dispute, peruse the statements, documents 
and ‘affidavits, if any, so put in, hear the parties and conclude 'the inquiry, as far as 
may be practicable, ‘within a period of two months from the date of the appearance of 
the parties before him and, if possible, decide the: question whether any and which of 
the parties was at the date’ of the order before mentioned in Snch possession ‘of the said 
subject:.. 

“Brovided. further that, if it appears to the ‘Magistrate’ that any party has within two 
months next before’ the date of such order been forcibly or wrongfully dispossessed, he 
may treat the party` so dispossessed as if he had been in possession at such date:. 

' (6) If the Magistrate decides that ‘one of the parties was or should under the send 
proviso to ‘sub-section (4) be treated as being in such possession of the said subject, he 
‘shail issue an order déclaring such party to'be entitled to possession thereof until evicted 
therefrom in due course of law, and forbidding all disturbance of such possession until 
‘eviction, and when he proceeds under the second proviso to. sub-section (8, .may réstore 
to possession ‘the party forcibly and wrongfully dispossessed.” `` 

' Jt will be seen from the provisions of sub-s. (Z) of s. 145 that it is only when 
and after the Magistrate is satisfied that a dispute likely to cause,a breach of 
the ‘peace exists that he will have the jurisdiction of entertaining proceedings 
under s. 145, Criminal. Procedure Code, ‘and making the preliminary order under 
“the said ‘sub-section. The opening words of the sub-section are ‘‘ Whenever.. .a 
‘Sub-divisional Magistrate is’ satisfied’’.’ If the preliminary order is to be passed 
only after the Magistrate is satisfied as to the existence of a dispute likely to 
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cause a breach of the peace, it must necessarily refer to the time and date when 
the Magistrate is so satisfied and cannot relate to any earlier time or date when 
the Magistrate had not yet been so satisfied. Even after the police report is 
sent to the Magistrate the Magistrate may require other information before he 
feels satisfied that a dispute likely to cause a breach of the peace exists and 
passes a preliminary order in that behalf. It eannot obviously be expected that 
the Magistrate is bound in all cases to pass the preliminary order immediately 
on the receipt of the police report or other information in his Court. He may 
in conceivable cases require some more information before he is satisfied, as to 
the likelihood of a breach of the peace, Indeed, in the instant case, it appears 
that the Magistrate was not apparently satisfied merely from the police report 
that there existed a dispute likely to cause a breach of the peace and accord- 
ingly immediately on the receipt of the police report (charge sheet) he directed 
that summonses be issued to both the parties to appear before him on August 
23, 1958. The ease was called before the Court on August 23, 1958. On that day 
it was found that the parties were absent and that the summons issued on the 
earlier date had not been served. Accordingly the learned Magistrate directed 
fresh summonses to be issued to the parties to appear before him on September 
15, 1958. It appears that party No. 2 (Ramjivan) was served, with the summons 
before September 15, 1958. On September 2, 1958, party No. 2 made an applica- 
tion to the Magistrate praying that the preliminary order under sub-s, (1) of 
s. 145, Criminal Procedure Code, be passed immediately or at any rate before 
September 4, 1958. In this application it is not stated that there was a dispute 
between the parties likely to cause a breach of the peace. In this application it 
was mentioned that in the police report it was clearly stated that Ramjivan 
(party No. 2) was dispossessed and..Ghasiram (party No. 1) took possession of 
the land in dispute on July 4, 1958, and that if the preliminary order was not 
passed before September 4, 1958, the case of Ramjivan was likely to be prejudic- 
ed, resulting in miscarriage of justice. It is not clear whether this application 
was pressed at all, and if so pressed, why no orders were passed as asked for in it. 
On September 15, 1958, party No. 2 Ramjivan made another application stating 
for the first time before the Magistrate that a dispute likely to cause a breach 
of the peace existed concerning field No. 16 and that he had done the summer 
operations and had sown the field on June 28, 1958, and that party No. 1 and 
his son were disturbing his possession. He asked for the attachment of the 
field and for the appointment of a receiver. It may be noted that in this appli- 
éation ‘he ‘did not make any reference to his earlier application of September 2, 
1958. It appears that as the Magistrate was proceeding on tour on September 
15, 1958; he directed that the application be put up on the next date. ` 

` The next adjourned date was October 1, 1958. On that day (as the order 
sheets show) both the parties were present. In their presence the preliminary 
order was passed by the Magistrate on that day. The learned Magistrate also 
stated that he would pass his orders on party No. 2’s application dated Sep- 
tember 15, 1958, on the next date. It seems that even on October 1, 1958, when 
‘the preliminary order was passed no complaint was made before the Magistrate 
about the application dated September 2, 1958. At the, time of the final hear- 
‘ing of the proceedings also it does not appear that any point was made before 
the Magistrate about the said application. 

Thus from the evidence on record in this case it cannot be said that the 
learned Magistrate could have satisfied himself on any date earlier than on 
‘October 1, 1958, that a dispute likely to cause a breach of the peace existed. 
‘For various reasons, therefore, it may not be possible for ‘the Magistrate in all 
cases, under s. 145, Criminal "Procedure Code, to satisfy himself immediately 
ox the receipt of the police report that a dispute likely to cause a breach of the 
peace existed. As was observed by Mr. Justice A. N. Mulla in the Full Bench 
ease referred to above, it is the preliminary order alone that indicates the time 
when the necessary satisfaction was reached by the Magistrate. 


It is begging the question if it is argued that the satisfaction was reached much 
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earlier, but the preliminary order was delayed. I see no reason for coming to the con- 
clusion that the Magistrate had reached a subjective satisfaction very much earlier than 
the time when he passed the preliminary order. It is not for another Court to determine 
when the Magistrate should have been subjectively satisfied. 

It is a matter which rests entirely with the Magistrate and if for some reason such 
as lack of suitable independent information or absence of confirmation by a police report 
the. Magistrate is not willing to accept the allegation made by the complainant that there 
is imminent danger of a breach of the public peace, it cannot be said that the Magistrate 
delayed coming to this conclusion and any fault was committed by him.” (p. 148). 

It may be noted that in the present case the police report and the charge 
sheet which we have mentioned above did not even state that there was a 
dispute between the parties likely to cause a breach of the peace. Under these 
circumstances we cannot find, fault with the Magistrate if he required some 
more information before he could satisfy himself that there really existed a dis- 
pute likely to cause a breach of the peace. Therefore, it seems to us that if the 
jurisdiction of the Magistrate to initiate proceedings under s. 145, Criminal 
Procedure Code, depends upon his satisfaction, such jurisdiction will have been 
conferred upon: him only when he has the satisfaction as to the existence of 
the dispute and not before. 

In the Madras case, having held that the Magistrate was not justified in 
taking time to pass a preliminary order, the learned Judges applied the maxims 
‘actus curiae neminem gravabit’ (an act of the Court shall prejudice no man) 
and ‘nunc pro tunc’ (now for then) and held that even if the time mentioned 
in the order was of a subsequent date it should be deemed to have been passed 
immediately after the receipt of the police report or the other information. 

In Broom’s Legal Maxims, 10th ed., at p. 73, the maxim ‘actus curiae neminem 
gravabit’ is explained as follows :— 


“An Act of the Court shall prejudice no man. This maxim is founded upon justice 
and good sense and affords a safe and certain guide for the administration of the law. 
In virtue of it, where a case stands over for argument on account of the multiplicity 
of business in the Court or for judgment from the intricacy of the question, the party 
ought not to be prejudiced by that delay but should be allowed to enter up his judgment 
retrospectively to meet the justice of the case.” 

In ‘‘ Judicial and Statutory Definitions of Words and Phrases’’, Vol. V, at 
p.. 4868, the meaning of the expression ‘nunc pro tunc’ is given as follows :— 

“The phrase ‘nunc pro tune’ signifies ‘now for then’, or that a thing is done now that 
shall have the same legal force and effect as if done at the time it ought to have been done. 
A court may order an act done nunc pro tune when it, or some one of its immediate minis- 
terial officers, has done some Act which for some reason has not been entered of record 
or otherwise noted at the time the order or judgment was made or should have been 
made to appear on the papers or proceedings by the ministerial officer.” 

We have already stated that it is not possible to lay down as a proposition 
of law that the preliminary order should in all cases immediately follow the 
receipt of the police report or the other information in the Magistrate’ s Court. 
Even after the receipt of the police report or the other information in his Court, 
there may in conceivable cases mevitably elapse some time before the Magistrate 
makes up his mind’ and satisfies himself that a dispute likely to cause a breach 
of the peace exists so as to justify the passing of the preliminary order under 
sub-s, (7) of s. 145 of the Criminal Procedure Code. That some time elapsed 
betwéen the receipt of the police report or the other information and the pass- 
ing of the preliminary order cannot, therefore, be necessarily attributed to the 
delay on the part of the Court or to its fault; and on the facts of the present 
case as we have already shown above, it would not be possible to hold that the 
delay was due to any fault or laches on the part of the Magistrate. It is con- 
ceded by Mr. Padhye that if the delay cannot be attributed to any fault or 
laches on the part of the Magistrate, there is no scope for the application of 
either of the two maxims which were relied upon in the Madras case referred 
to above, > ` ees 
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Besides, we -do not see how the maxims aforesaid can come into- play when 
the language of-the section is clear and unambiguous. Sub-section (4)..of s..145, 
Criminal Procedure Code, and proviso' (2) thereto expressly refer to the preli- 
minary order mentioned ‘and to be-passed.in.writing in accordance with the 
provisions of-sub-s:/(/). -In Broom’s Legal Maxims, 10th neds p. 92, it. is. stated 
that - i - Sa 

“if there is a particular ‘hardship from the ‘aout ecantanees of the case,~no- 
thing can be more dangerous or mischievous than’ -upon those Daraa circumstances: to 
deviate“from a general rule 'of- law”. ` i S == ra- 
We are of the view that when words of the ‘section are -plain, a- Court of fags 
eannot refuse to give them their natural ‘meaning only cere ol: a possibility 
of hardship or injustice in a particular casee .- - 

Crawford in his Statutory- Construction (1940) para. 17, a pP: 287- 288 
says that 

- “if the language is plain and susceptible to only one possible meaning or construction; 
that construction should be accepted without regard to the result or effect of such accept- 
ance. In other words an undesirable effect cannot change the meaning-of the language 
which is plain, for the legislative intent must be found in‘the latter rather in the former.” 

Thus it would be seen that when the language of the section clearly expresses 
the intention of the Legislature it must be given effect to, regardless: of the 
consequences’ and the Court cannot consider the ‘fact that such effect causes 
hardship or inconvenience in some cases. — 

Accordingly, for the reasons stated above, we reject the E ang con; 
firm ‘the order of the’ Sub-Divisional Magistrate, - Refereriée rejectéd. 


APPELLATE-CIVIL. 


Before Mr. Justice V. S. Desat and Mr. ‘Justice Abhyankar. - 


“BAPURAO DHONDIBA v. NEROJI RAMJI#* 


Hindu ‘Sucesesion Act (XXX of 1956), Secs. 14, 15, 4—Alienation effected by Hindu 
widow prior to commencement of Act-~Whether reversioners can challenge such ale- 
_ nation after coming into force of Act. . 


Sections 4 and 14(1) of the Hindu Succession Act, 1956, affect oredy held and 
possessed by a Hindu female at the date of the commencement of the Act and'‘can- 
not affect any property which was held and possessed in the past by such female but 
which she had transferred and thereby ceased to hold and possess at the date of 
the commencement.of.the Act or to which succession had opened on her death before 
the commencement of the Act. Therefore, in respect of the properties which are 
dealt with under s. 14 of the Act, the Hindu female having become the full owner, 
the rights of the reversioners disappear, but in respect of such properties which are 
not dealt with in s. 14 the position remains the same-as before under the customary 
Hindu law and the reversioners are not done away with in respect of such- property. 
The reversioners are, therefore, entitled to challenge the alienation of such property 
and file suits to protect their rights. - 

Hanuman Prasad v. Indrawati; dissented kow 

Ramonda Sitaram v. Sakharam Mahadu’ Gostha Behari v, Haridas Samanta, 
Sugandhabai Shivram v. Sundrabai,’ Kotturuswami v. Veeravva, Mt.: Janku- v. 
Kisan, Murudakkal v. Arumugha; Harak- Singh v. Kailash Singh, Sansir Patelin v. 

. Satyabati Naikani’ and Amar:Singh v. Sewa Ram,” referred to. 


i *Decided,. November 22, 1960. Second [1957] A.I.R. Cal. 557. : 
“Appeal No. 2669 of 1957, against the decision (1958) 6l Bom. L. R. 560. 
of A. H. Feruki, District Judge at Parbhani, [1959] A.I.R. 8.C. 577. Egy |S 
in Appeal No. 33/4- of 1955, confirming the [1959] A.I.R. M.P. 1. y AT 
decree passed by D. B. Tadwalkar, Munsif [1958] A.I.R. Mad. 255. . 
„at Basmatnagar, in Suit, No, 131/1 of 1953-54, [1958] A.I.R. Pat. 581, F.B. 

1 [1958]. A.T.R.- AIL 304.17 ZI; D. TI € 9 [19587 ACR. Orissa’ 75. 

2 (1957) 60 Bom. L. R. 82. 10 [1980] A.I.R. Punjab 530, y.a.’ ; 
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Tue facts appear in the judgment. 


‘8. J. Deshpande, G. B. Ardhapurkar and S. G. Deshmukh, for the appellants. 
R. G. Nandapurkar and M. G. Chaudhari, for respondents Nos. 2 and 3. 


Desar J. This second appeal raises a short question relating to the rights of 
the reversioners to challenge the alienation effected by a Hindu widow prior 
to the commencement of the Hindu Succession Act. Respondent No. 4 Saraja- 
bai, who was the widow of Irba and whose property she had inherited as a 
Hindu widow on his death, effected a sale-deed in respect of some of the pro- 
perties in favour of the appellants on August 29 1953, Respondents Nos. 1 to 3, 
who are the sons of the cousins of Irba, claiming to be the next reversioners 
to the estate filed the present suit for a declaration that the sale-deed effected 
by respondent No. 4 in favour of the appellants was without any consideration 
and without legal necessity and did not affect the rights of the next reversioners 
in respect of the property comprised in the sale-deed. The suit was resisted 
by the appellants, who were the alienees, on the ground that the alienation had 
been effected by Sarajabai for the payment of antecedent debts of the husband 
and was, therefore, good and valid and justified by necessity. The suit was filed 
on October 20, 1958, and was decided in the plaintiffs’ favour and the trial 
Court granted them the declaration which they had prayed for. Against the 
decree of the trial Court the appellants and Sarajabai filed an appeal in the 
Court of the District and Sessions Judge at Parbhani. The appeal, however, 
was dismissed on July’6, 1955, and the decree passed by the trial Court was 
confirmed. The appellants then filed the present second appeal in the High 
Court, against the decision and decree of the lower appellate Court. During 
the pendency of the appeal on June 17, 1956, the Hindu Succession Act of 1956 
became applicable and it is contended in the present second appeal relying on 
certain provisions of the said Act that the suit by the reversioners is not main- 
tainable and, therefore, must be dismissed. 


Now, there can be no doubt that the appellate Court is entitled to take into 
account any change in the law which has taken place during the pendency of 
the litigation. If, therefore, the contention which is sought to be raised on 
behalf of the appellants is available to them under the Hindu Succession Act, 
they are entitled to raise it in the present second appeal. Now, the contention 
which. has been raised by Mr. Deshpande for the appellants is that the result 
of the provisions of the Hindu Succession Act is that the limited estate which 
was known to the Hindu law as the Hindu women’s estate or the Hindu 
widow’s estate has been done away with and has been substituted by full 
ownership ‘In the Hindu female. The reversioners also have been done away 
with under the provisions of the Hindu Succession Act so that no reversioners 
exist who are in a position to challenge the alienation as under the customary 
Hindu law. Mr. Deshpande argues that it may be that at the date when the 
suit was filed by the present plaintiffs they had the right to challenge the alie- 
nation. Their right, however, has disappeared during the pendency of the 
litigation and they, therefore, will not be now entitled to the declaration which 
ren os prayed in the suit and which was given to them by the decree of the 
trial Court. 


In order to appreciate this contention which has been raised by Mr. Desh- 
pande, it is necessary to consider the relevant provisions of the Hindu Succession 
Act and their true legal effect. The provision of the Hindu Succession Act 
which enlarged the right of the Hindu female is contained in s. 14 of the Act. 
That section states: 


“Any property possessed by a female Hindu whether acquired before or after the 
commencement of this Act shall be held by her as full owner thereof and not as a 
limited owner”. 

The explanation to the section gives the connotation of the word ‘‘property”’ 


used in this provision and sub-s. (2) provides that .the enlargement of the 
L. R—87 
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limited ownership into full ownership under s. 14(7) will not apply to the 
property such as specified in this sub-section, The provisions of sub-s. (1) of 
this section with which we are primarily concerned in the present case apply 
to property which is possessed by the female Hindu irrespective of whether the 
property was acquired by her before or after the commencement of the Aci. 
In so far as the provision of this section covers the property which was acquired 
even before the commencement of the Act, the provision is undoubtedly retros- 
pective. What is important to be noted, however, is that the enlargement of 
the rights in the estate are confined to the property which is possessed by the 
female Hindu. It is now well-settled that the expression ‘‘possessed’’ as used 
in this'section is not restricted to the actual physical possession but is used im 
a wide sense and in the context means the state of owning or having in one’s 
possession or power. (Kotturuswamit v. Veeravva'). It is also’ well-settled 
that the word ‘‘possessed’’ does not mean possessed at any time but possessed 
at the date of the commencement of the Act so that if the Hindu female had 
alienated the property absolutely and had thus deprived herself of the right 
to possession of that property before the commencement of the Act, the pro- 
visions of s. 14(7) will not apply to such property and will not have the effect 
of enlarging the rights of the female in respect of that property into full owner- 
ship rights. Now, the property in the present case had been alienated by 
Sarajabai in favour of the appellants on August 29, 1953, which was long be- 
fore the commencement of the Hindu Succession Act. There can, therefore, 
be no doubt that Sarajabai was not possessed of the property at the date of the 
commencement of the Hindu Succession Act and s. 14(/) did not apply to 
the said property and did not have the effect of enlarging the rights of Saraja- 
bai in respect of that property into full ownership. Now, the interest which 
Sarajabai had held in the property alienated by her was ‘the Hindu’ widow’s 
estate under the customary Hindu law. As has been held in a number of 
Judicial decisions, the estate which a Hindu widow has in her husband’s pro- 
perty is not the life estate or the estate for a life. The estate held by her is 
ownership of the property subject to certain restrictions on alienations and 
subject to devolution upon the next heir of her husband upon her death and 
not on her heirs. The reversioners have no vested rights in this property nor 
any interest therein. They have merely what is called a spes successionis. It 
is only when the widow dies that the succession to the estate opens to the last 
male holder of the property and the nearest of such heirs becomes entitled to 
the property. If the property held by, the widow is alienated by her without 
any justifying necessity, the alienation is good during her lifetime but is 
eapable of being challenged by the next reversioners on her death and even 
during her lifetime by the presumptive reversioners for protecting the ‘interests 
and rights of the reversioners-in respect of the said property. As we have 
already pointed out, the provisions of s. 14. of the Hindu Succession Act did 
not affect the property except such as was possessed by the Hindu female. So 
far as the property other than the property which was referred to in s. 14 
is concerned, the position remained the same as under the customary Hindu 
law. In our opinion, therefore, the reversioners’ rights as they existed under - 
the customary Hindu law to bring a suit challenging the alienation and ob- 
taining a declaration in protection of the rights of the reversioners is ‘in no 
way affected and the suit brought by the reversioners is not rendered untenable 
as contended by Mr. Deshpande. . 

Mr. Deshpande has argued that the contention which he is urging is sup- 
ported by a decision of the Allahabad High Court in the ease of Hanuman 
Prasad v. Indrawati*. It was held in that case that although an alienation 
by a Hindu widow made before the passing of the Act is still vulnerable. if not 
justified by legal necessity, the alienation cannot be challenged because the 
reversioners, who could have challenged the said alienation, have completely 
disappeared by virtue of the provisions of s. 15 of the Hindu Succession Act.. 


1 [1959] ALR. S.C. 577. 2 [1958] A.I.R. All. 304. 
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According to the view taken in the said case on the coming into force of the 
Hindu Succession Act, the reversioners have lost their status by virtue of 
which they were entitled to challenge the alienation made by the widow. It 
is no doubt true that the view taken in the said case supports Mr. Deshpande, 
but, with great respect to the learned Judges, we are, however,-not in agreement 
with the view taken in that case. In our opinion, although as a result of the 
application of the Hindu Succession Act, the reversioners have ceased to exist 
to a large extent, it is not that they have been done away with altogether. 
Section 4 of the Hindu Succession Act over-rides any text, rule or interpretation 
of Hindu law or any custom or usage as part of that law in force immediately 
before the commencement of the Act and makes any such text, rule etc. cease 
to have any effect with respect to any matter for which provision is made in the 
Act. It also provides that any other law in force immediately before the com- 
mencement ofthe Act shall cease to apply to Hindus in so far as it is incon- 
sistent with any of the provisions contained in the Act. The over-riding effect 
provided by this provision is with regard to such matters as have been provided 
for and dealt with under the Hindu Succession Act. As has been observed by 
this Court nm: Ramchandra Sitaram v. Sakharam Mahadu?, s. 4 merely enacts 
that if there be conflict between the provisions of the Act and any text, rule 
or interpretation of Hindu law or any custom or usage as part of that law 
in force immediately before the commencement of the Act, on any matter for 
which provision is made in the Act, the text, rule or interpretation, or any 
custom or usage, will be deemed to be superseded by the provisions of the Act. 
Similarly, laws in force immediately before the commencement of the <Act 
which are inconsistent with the provisions of the Hindu Succession Act stand 
pro tanto repealed. But the text, rule or interpretation of Hindu law stands 
superseded only qua any matter for which provision is made in the Act and 
s. 14(7) makes no provision concerning property not possessed by a Hindu 
female. The combined effect of the provisions of ss. 4 and 14(J) of the Hindu 
Succession Act is, as stated by the Calcutta High Court in the case of Gostha 
Behari v. Haridas Samanta*, that Hindu law regarding the Hindu widows 
estate will not apply to property held and possessed by a Hindu female from 
the date of the commencement of the Act and that such Hindu female shall 
hold property thereafter not as a limited owner under the Hindu 
law but as full owner. These provisions affect property held and possessed 
by a Hindu female at the date of commencement’ of the Act and cannot affect 
any property which was held-and possessed in the past by such female but which 
she had transferred and ‘thereby ceased to hold and possess at the date of the 
commencement of the Act or to which succession had opened on her death be- 
fore the commencement of the Act. It would, therefore, follow that in respect 
of the properties which ‘are dealt with under s. 14 of the "Act, the Hindu female 
having become the full owner, the rights of the reversioners will _disappear. 
But in respect of such properties which have not been dealt with in the said 
provision the position remains as- before under the customary Hindu law and 
the reversioners cannot be said to have been done away with in respect of such 
property. B Ti 

It is then urged that s. 15 has the affect of doing away with the reversioners. 
Section 15 provides for the heirs to the’ Hindu female in respect of the property 
of which she is a*full owner.- Since all the property such as mentioned in 
à. 14(1) of the Act-becomes the property of the female as full owner, the heirs 
to that property on her death will be as mentioned in s. 15 and not the heirs 
of her husband as under the old customary law. To this extent also the re- 
versioners who claim to ‘be the heirs ‘of the last male holder disappear from 
the scene and can be said to have been done away with, but because the re- 
versioners have thus disappeared from the scene to a great extent, it cannot be 
said that they have been done away with altogether. “With great respect, 
therefore, we cannot agree with the view taken by the Allahabad High Court. 


3 (1957) 60 Bom. L.R. 82: 4 [1957] ALR. Cal. 557. 
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Mr. Deshpande has urged that the same view also has been taken by a decision 
of our Court in Sugandhabar Shivram v. Sundrabav®. It has- been held in 
that case that the provisions of s. 14 of the Act being retrospective in operation 
would affect suits filed- from the commencement of the Act, that is, June_17, 
1956, so that any such suit in which the reversionary heir claims a declaration 
about his or her reversionary right regarding the property of the last male 
holder or any relief that would, in any. manner, be inconsistent with the full 
proprietary rights conferred on the female Hindu by s. 14 of the Act, would be- 
come incompetent by reason of the fact thatthe heir has ceased to be a re- 
versionary heir. In that case, however, this Court was dealing with the pro- 
perty of which the Hindu. female was possessed.. There the validity of .an 

adoption made by a widowed mother was being challenged by a daughter. Al- 
though the suit was filed by her as a reversioner the view taken by this Court 
was that the suit could be regarded as one filed by her as an heir to the mother 
and for a declaration in respect of a matter which affected her legal status. It 
was held that considered from that point of view,. the daughter’s suit was 
maintainable although as a suit in the capacity of the next reversioners it would 
not have been so maintainable. As we have already pointed out.the position 
of a next reversioner was not available in that ease by reason of the provisions 
of s. 14 having been applied to the property in the suit. In respect of a suit 
which is brought by a reversioner challenging an adoption made by the 
female holder of the property, the Supreme Court in the recent. case of 
Kotturuswami v.. Veeravva have pointed out that such a suit would. not 
be maintainable, because even if the adoption is held invalid, the right to pos- 
session of property in that case would belong to the. widow and..she would, 
therefore, be possessed of the property within the meaning of s. 14 and become 
a full owner thereof. The view taken by our Court in Sugandhabai Shwram 
v. Sundrabm, to which Mr. Deshpande-has invited our attention, is similar to 
the view taken in the Supreme Court case. .As we have already pointed out, 
in cases where the right to possession belonged to the limited owner at the 
date of the commencement of the Act, the reversioners have clearly disappeared 
from the scene and their rights have also vanished. But, in respect of such 
properties which under the provisions of s. 14 have not been made properties 
of the full ownership of the Hindu female, the position remains unchanged 
with the result that the reversioners are entitled : ‘to challenge the alienation 
and file suits to protect the rights of the reversioners. eee 


The view that we are taking is supported by abundant authority of ‘practi- 
cally a large number of High Courts. Thus, in Mt. Janku v. Kisan®, it has 
been held: | l ek 

“No doubt, if a Hindu female died possessed of property in which her rights had 
already been improved by the application.of S. 14, the reversioners would not have 
any claim to it. The property to which S; 14 applies is held by the widow as a full 
owner and- she becomes in respect thereof.a fresh stock of descent without advertence 
to how the property came to her. In respect, however, of property not in her hands 
and which is not improved in this manner, there is nothing to show that the rules of 
Hindu ‘Law have been abrogated. ‘Section 4'of the Act, no doubt, makes the ‘Act over- 
ride any text, rule or interpretation of Hindu Law or.any custom or usage as part of 
that law in force immediately before its commencement; but it does not, say anything 
about the nature of the property nor how it shall be disposed of, particularly in cases 
where the widow has done everything to put herself out of the benefit of S. 14. If.S, 14 
does not apply, S. 15 also has no place, and the property devolves according to Hindu 
Law because rights in ownership of the property can only be effected to the extent 
provided in Ss. 14 and 15 and no more.” 

This was.a case similar to the case before us ag it was -held that the suit of 
the reversioner was maintainable and he was entitled to the declaration which 
he had prayed for. ; 


5 (1958) 61 Bom. L.R. 560. 5 6 [1959] A.I.R.M.P. 1. . 
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` In Murudakkal v. 'Arumugha7, it was also held: 


“A reversion gets abolished as a consequence of the woman’s estate being en- 
larged to full ownership...In a case where the alienation is not binding on the rever- 
sioners to the estate of the last male holder, the interest which the alienee gets is the 
right not to have an alienation impeached by the woman and to hold the property at 
the pleasure of the reversioners on the termination of the woman’s estate. That interest 
of the alienee is not affected either to his advantage or to his prejudice by S. 14(1):”’ 

A full bench of the Patna High Court in Harak Singh v. Katlash Singh®, has 
also taken the same view, where it has been held that the right of the rever- 
sioner to repudiate the alienation made by a Hindu female is not adversely 
affected and taken away by s. 14 of the Act. The Orissa and the Punjab High 
Courts. have also taken the same view (see Sansir Patelin v. Satyabar Natkant,° 
and Amar Singh v. Sewa Ram}°), 

. In our opinion, therefore, the contention raised by Mr. Deshpande cannot be 
upheld: r 

The, reshit, therefore, is that the appeal fails and is dismissed with costs. 

o 4 : Appeal dismissed. 


Before Mr. Justice V. S. Desai and Mr. Justice Abhyankar. 


* B. M. PANDIT v. THE UNION OF INDIA.* 


Central Civil ‘Services (Temporary Service) Rules, 1949, Rules 3, 5, &—Government ser- 
vant in continuous service for more than three years—-Whether such servant must be 
deemed to be in quasi-permanent service in absence of declaration issued under 
r. 8(ii)— Nature of such declaration. 


The conditions laid down ‘in the two sub-rules (i) and (ii) of r. 3 of the Central 

Civil Services (Temporary Service) Rules, 1949, must be satisfied in order that the 

Government servant may be deemed to be in quasi-permanent service. Therefore, 

. the satisfaction of the condition laid down in r. 3(i) of ‘the Rules, namely that the 

Government servant wasin continuous Government service for more than three 

years, is by itself not sufficient to give his service the status of quasi-permanent ser- 
vice in the absence of the required declaration under r. 3(ii). 

‘Kodiate Kurian Abraham v. Union of India, K. S. Srinivasan v., Union of India’ 
and P. L. Dhingra v. Union of India,’ referred to. 

The declaration as to quasi-permanent service required by r. 3(ii) is not a matter 
of course depending on the length of service. It requires fulfilment and satisfaction 

'" of several considerations and conditions ‘and unless the said considerations and con- 
ditions are fulfilled the temporary service does not ripen into quasi-permanent ser- 
vice: 

It is not’ obligatory upon the appointing authority that the question as to whether 
the declaration should ‘be made in the case of a given temporary Government servant 
has to be ‘considered’ before his service becomes three years old. In the absence of 
such decision being taken by the authority within three years of his service, the 

‘~ temporary servant if continued further in service cannot be deemed to be in quasi- 
permanent service. 


OnE. B. M. Pandit (plaintiff), who had for some time worked in the Army, 
joined the Office of the Joint Controller of Imports and Exports as a tempora- 
ry. lower division clerk on July 4, 1946. On November 16, 1950, he was pro- 
moted as an’upper division clerk “but in April 1956 he was again reverted to 


the grade of lower ‘division clerk. Against this reversion the plaintiff filed a 


.7 [1958] AT.R.:-Mad. 255. Pauper Suit No. 1003 of 1958. 
-8 [1958] A.I.R. Pat. 581, F.B. 1 (1956) O C.J. Miscellaneous Application 
9 [1958] A.I.R. Orissa 75. No.237 of 1956, decided by Tendolkar J. on 
10 [1960] A.I.R. Punjab 530, F.B. October 8, 1956 (Unrep.). 
*Decided, December 23, 1960. Appeal No. 2 [1958] ALR. S.C. 419. 

385 of 1959, against the decision of R. B. Mehta, 3 [1958] A.L.R. S.C. 36. 


Principal J. udge,'City Civil Court, Bomibay, in 
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writ petition in the High Court of Bombay. He, however, withdrew the same 
on December 12, 1956. Thereafter by a memorandum dated December 15, 1956, 
the plaintiff was informed by the Joint Chief Controller of Import and Export 
that his services were terminated under Rule 5 of the Central Services (Tem- 
porary Service) Rules, 1949, with effect from the date of the service of the 
order on him. He was also informed by the said Memo. that he would be paid a 
sum equivalent to the amount of his pay plus allowances for one month which 
was the period of the notice due to him, stating further that the payment of 
allowances would be subject to the conditions under which such allowances 
were otherwise admissible. The plaintiff appealed to the President of India 
against the said order terminating his services but the appeal was rejected. 
The plaintiff thereafter filed the present suit in forma pauperis in the City 
Civil Court, at Bombay, for a declaration that the Memo. dated December , 15, 
1956, terminating his services amounted to an order of dismissal and the same was 
illegal and wrongful and, therefore, he continued to be in Government service 
on the same rank and on the same post from the date on which he was discharg- 
ed and for recovering damages in the sum of Rs. 20,000 and costs of the suit. 
The plaintiff’s case was that the order terminating his services amounted to 
an order of dismissal and inasmuch as no notice to show cause was served upon 
him and no enquiry was held, he was denied the safeguards as provided by 
art. 311 of the Constitution and, therefore, the order was illegal, void and 
inoperative. His case further was that under the Central Services (Tempo- 
rary Service) Rules, 1949, he was entitled to be deemed to be a quasi-permanent 
servant and r. 5 of the said Rules under which his services were purported 
to be terminated was not applicable to his case. He also complained that the 
order terminating his services was passed with the ulterior purpose of punish- 
ing him for having filed a writ petition in the High Court challenging his 
reversion and the order, therefore, was passed mala fide. ‘It was also alleged 
in the plaint that there was a violation of arts. 14 and 16 of the Constitution 
but those contentions were abandoned at the trial. The main contentions raised 
by the Union of India (defendants) in resisting the plaintiff’s suit were that 
the plaintiff was a temporary employee as a lower division clerk and although 
he had been appointed to officiate in the temporary post of upper division clerk 
with effect from November 16, 1950, he had no right to the said post and not 
even to the post of the lower division clerk since his appointment: was only 
temporary. It was contended that the plaintiff’s reversion was ‘perfectly law- 
ful and was made following the recommendations of the Special Reorganisation 
Unit appointed by the Government. The reversion of the plaintiff was not 
the result of any punitive or penal action taken by the defendants against the 
plaintiff. It was contended that the plaintiff had all along been a purely tem- 
porary servant and had never been declared either permanent or quasi-perma- 
nent. His case, therefore, was governed by r. 5 of the Central Civil Services 
(Temporary Service) Rules of 1949 and the order dated December 15, 1956, 
terminating his services under r. 5 of 'the said Rules was- perfectly legal and 
valid. The allegations of the plaintiff as to the damages suffered by him or 
as to the order passed against him being with an ulterior purpose or motive 
or mala fide were denied by the defendants. 

The trial Judge held that the plaintiff could not be, deemed ‘to be a quasi- 
permanent servant under the Central Civil Service Rules as alleged by him 
and his case, therefore, was governed by r. 5 of the Central Services (Tempo- 
rary Service) Rules, 1949. He also held that the order terminating the plain- 
tiff’s services did not amount to an order of dismissal and did not, therefore, 
attract the provisions of art. 311 of the Constitution. It was also held by him 
that the order was neither mala fide nor passed for the ulterior purpose of 
punishing the plaintiff as alleged by him. The trial Judge, therefore, dis- 
missed the plaintiff’s suit with costs. 


S. B. Sukthankar, for the appellant. 
V. H. Gumaste, Assistant Government Pleader, for respondent No. 1. 
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Desar J. [His “Lordship “after dealing with a’ point not material to this 
report, proéeeded]. The next and a more serious contention urged by Mr. Suk- 
thankar i is ‘that the appellant was entitled to be deemed to be a quasi-permanent 
servant under the Service Rules and r.'5 under ‘which the order terminating 
his services: is purported to ‘have been passed is not applicable to his case. The 
order,‘ therefore, is contrary to ldw'and is illegal and invalid. The claim of 
Mr. Sukthankar’ s client to'be ‘deemed to be a quasi-permanent servant is: based 
on the fact that he has been in continuous service for a period of more than 
three years.’ He relies on r. 3 of the said Rules for his claim that he must be 
deemed to’ be'a quasi-permanent servant. Rule 3 in the said Service Rules 
reads thus: o n 

“A Government servant shall be deemed to be in quasi-permanent service:— 

(i) if he has been in continuous Government service for more than three years; 

_ (id), if the appointing authority, being ‘satisfied as to his suitability in respect of 

san. qualifications, work and character of employment in a quasi-permanent capacity, 
has issued a declaration to that effect, in accordance with such instructions as the Gover- 
nor-General may issue from time to time.” 
It will be noticed „that there i is no conjunction ‘‘and/or’’ between (i) and (ii) of 
this rule. Indeed in two decisions, one an unreported decision of this Court 
and the other a decision of the Supreme Court, the rule as quoted contains the 
conjunction ‘‘and’’ after (i) and before (ii), in the rule. We have, however, 
found from the copy, of the Gazette of India in which these rules are published 
that the rule Is as we have quoted above without there being any conjunction 
between (i) and (ii) of the said rule. The learned Assistant Government 
Pleader has stated that there has been no amendment of this rule after its 
first publication in 1949 and the conjunction ‘‘and’’ does not occur in the 
rule, between (i) and (ii). 

Mr. „Sukthankar for the appellant has contended that in either of the cases 
mentioned: in, (i) or (ii) of the rule, the Government servant is entitled to be 
deemed to be, in quasi-permanent service.. In other words, he wants the rule 
to be read as if the conjunction ‘‘or’’ was there after the portion in (i) and 
before the portion. in (ii) of the rule. The learned Assistant Government 
Pleader on the other hand argued that on a proper construction of this rule, 
considered in the light of the scheme of these Rules, a Government servant in 
order to be deemed to be in quasi-permanent service must satisfy both (i) and 
(ii) of the rule. In other words, his argument is that the rule has the same 
meaning and effect which it would have had if the conjunction and’? was 
there between the two parts. He has argued that it is not possible to read 
this rule in the manner as ‘suggested by Mr. Sukthankar for the appellant. 

. Before proceeding to éonsider what is the true interpretation of this rule, 
we will refer to the two decisions in which this rule was put before the Court 
and considered by it. The first is an unreported decision of this Court 
in ‘Kodiate Kurian Abraham v. Union’ of India.1 The petitioner in that 
case was a temporary Government servant in the Department of Atomic 
Energy, whose „services were terminated under. r. 5 of the said Rules. 
It was contended on behalf of the petitioner that. since he had been in conti- 
nuous Government service for more than three years he was entitled to be 
deemed to be i in _quasi-permanent service under r. 3 and was, therefore, entitled 
to.the benefit’ ofr. 8 .and his service was not liable to be terminated under r. 5. 
This contention was negatived by Mr. Justice Tendolkar on the ground that r. 3 
required . the’ fulfilment , of ‘two conditions one of which was a continuous ser- 
vice for more than three years and the other was that the appointing authority 
must have issued a declaration as is required in sub-r. (ii) of r. 3. It was 
held, therefore, that the satisfaction of condition (i) only of r. 3 was not 
sufficient to entitle a temporary Government ‘servant to be deemed to be in 
quasi-permanent service. ‘The rule, however, which has been quoted in the 


1 (1966) 0.C.J. Miscellaneous Application on October 8, 1956 (Unrep.). 
No. 237 of 1956, decided by Tendolkar J., 
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said decision’ contained, as we have already stated , the conjunction ‘‘and’’ 
bétween the two conditions contained in (i) and (ii) of r. 3. Mr. Sukthankar, 
therefore, is entitled to argue that the decision in the.said case cannot be re- 
garded as the correct interpretation of the rule inasmuch as the correct rule 
was not before the Court. The other decision is the Supreme Court decision 
in the case of K. S. Srinivasan v. Union of India*. In that case the claim of 
the appellant-petitioner to be deemed to be in quasi-permanent service in res- 
pect of the post of the Assistant Station Director was negatived on the ground 
that the requirements of r. 3(1i) were not satisfied. In considering that question 
their Lordships of the Supreme Court had to consider r. 3 and the several 
other rules in the said Service Rules. Rule 3 has been quoted in their Lord- 
ships’ judgment at page 424 of the report. The-rule, however, has been. quoted 
with the -word ‘‘and’’ appearing between conditions (i) and (ii) contained 
in the rule. The appellant was undoubtedly in continuous Government. service 
for a period of more than three years. It was not, however, contended that by 
that reason alone he was entitled to the status of a quasi-permanent servant. 
The argument, therefore, which is contended before us by Mr..Sukthankar was 
not put before the Supreme Court and indeed could not be put if the rule con- 
tained the conjunction ‘‘and’’ between the two conditions stated in r. 3.°' This 
decision of the Supreme Court also, therefore, cannot prevent Mr. Sukthankar 
from raising the contention which ‘he seeks to raise in the present case. We 
may refer to another case at the present stage which is also a decision of the 
Supreme Court in the case-of P. L. Dhingra v. Union of India’. In that case 
their Lordships of the Supreme Court have considered exhaustively the scope 
and extent of the, protection afforded by art. 311 of the Constitution to Govern- 
ment servants. It was held that under art. 311(/,) the punishment of dismissal 
or removal could not be inflicted by an authority subordinate to that by which 
the servant was. appointed and under art. 311(2) the punishments of removal} 
dismissal or reduction in rank could not be meted out to the Government’ ser- 
vant without giving him a reasonable opportunity to defend himself and the 
principle ‘embodied in art. 310(Z) that the Government servant held office dur- 
ing the pleasure of the President or the Governor, as the case may be, was quali- 
fied by the provisions of art. 311 which gave protection to the Government 
seb Their Lordships observed (p. 47): 


. ..The net result is that it is only in those cases where the Gsverntient intends 
to inflict. those three forms of punishments that the Government servant must be given 
a reasonable opportunity of showing cause against the action proposed to be taken in 
regard to him. It follows, therefore, that if the termination of service is sought to be 
brought about otherwise than by way of punishment, then the Government servant 
whose service is so terminated cannot claim the protection of Art. 311(2). u 
Their Lordships then proceeded to consider as to-when an order for the termi- 
nation of service can be regarded as by way of punishment. In considering this 
question their Lordships considered when a Government servant can be said 
to have a right to hold the post because one of the tests which determined 
whether the termination of the service was by way of punishment was to con- 
sider whether the termination deprived the servant of the right to hold the 
post. Their Lordships in this connection considered the different categories 
of Government Servants and came to the conclusion that there were- only three 
eases in which the Government servant had a right to his post and except in 
those three cases, he had no.right to the post and the termination of his service 
did not amount to a dismissal or removal by way of punishment. Now the 
three cases in which, their Lordships-of the. Supreme Court observed, a Qov- 
ernment servant had a right to his post, were: - 
1. The Government servant appointed substantively to a permanent post or . 

- 2. Temporary servants appointed for a fixed term whose services in the absence of 
a contract or a service rule permitting its premature termination cannot be terminated 
before the expiry of that period and 


2 [1958] ALR. S.C. 419. 3. [1958] A.LR. S.C. 36. 


oo 


e 


1960.] i  B. M. PANDIT V. UNION OF INDIA (A.C.J.)—Desai J. 585 


8.) A-servant appointed! temporarily ‘to a post whose. service ripens into a quasi- 
permanent service as defined in the 1949 Temporary Service Rules. 
In considering the last of - three cases, ‘their Lordships made nee obser- 
ee {p 48): Ea oe 


..Further, take the case of a person who having been ‘appointed cma to a 
post has been in continuous service for more than three years or has been certified by 
the appointing authority as fit for employment in a _quasi-permanent capacity, such per- 
son, under R. 3 of, the 1949 Temporary Service Rules, is to'be in quasi~permanent service 
which, under R. 6 of those Rules, can be terminated (i) in the circumstances and in the 
manner in which the employment of a Government servant in a permanent service can be 
terminated or (ii) when the appointing authority certifies that a reduction has occurred 
in the number of posts available for Government servants not in permanent service. Thus 
when the service of a Government servant: holding a post temporarily ripens into a quasi- 
permanent service as defined in the 1949 ‘Temporary Service Rules, he acquires a right to 
the post although his appointment was initially temporary and, therefore, the termination 
of. his employment ‘otherwise than in accordance with R, 6 of those Rules will deprive 
him of his right to that post:which he acquired under the rules and will prima facie be a 
punishment and regarded as a dismissal or removal from service so as to attract the 
application of Art. 311.” ; ie. at j 
Mr. Sukthankar has relied on these eplenva ions and seutended that ay con- 
tain the interpretation of r. 3 by the Supreme Court that on either condition 
(i) or (it) in r. 3 being satisfied a temporary servant'is entitled to be deemed 
to be-in quasi-permanent service. 

We' do ‘not’ think that this contention’ of Mr. Sukthankar is correct. The 
case before their Lordships of the Supreme Court was ‘not of a temporary ser- 
vant who claimed to be in quasi-permanent service by reason of having been 
in continuous service for more than three years. It was a case of a servant 
who had complained: of a reduction in rank. The interpretation of r. 3 of 
the said Service Rules was: not directly involved in the said case. Those Rules 
had been referred to and ‘considered by their Lordships of the Supreme Court 
only for-thé"purpose of ‘considering the classes of Government servants who 
could be said to have a right to their posts. One of such classes was that of 
pérsons who'-were entitled to bè deemed to be in ‘quasi-permanent service. No 
doubt their Lordships in this context observed that where a person appointed 
temporarily to a post has béen im continuous service for more than three years 
or has ‘been: certified by the appointing ‘authority as fit for employment in a 
quasi-permanent capacity, such person is'to be deemed to be in quasi-permanent 
service,‘ but, with great respect, -in the context in which these observations occur, 
they are obiter and not intended to mean an interpretation of 'r. 3 of the said 
Service Rules. We do not, therefore, agree with the contention of Mr. Sukthan- 
kar that in' view of the said: observations: contained in the said decision we 
should take it as-concluded that r. 3 has to be interpreted so as to mean that 
a Government servant'who is in continuous service for more than three ‘years 
must be ‘deemed to bein quasi-permanent service even if there is no declara- 
tion issued as is required under r. 3(ii)- The question before us, therefore, 
cannot be said to have been eoneludéd by any one of the three decisions which 
have been ‘cited before us.) >v 


' In order to, be able to- decide upon the proper construction of the said rule 
and to’ ascertain its ‘correct meaning, it will, be- desirable to understand the 
scheme'of' the Rules. Rule `l sub-r. (2) óf the said Rules makes the rules appli- 
cable to all persons who ‘hold “civil posts: under: the Government of India and 
who ate under the rule-making control of the Governor-General but who do 
not hold a lien on any post under the Government of India or any Provincial 
Government excepting such categories as are excluded under sub-r. (3). It 
is not necessary ‘to enumerate these categories given in sub-r. (3) because it is 
nobody’s case that the appellant falls in any of these categories. Rule 2 gives 
the meaning of certain expressions used in these Rules unless there is anything 
repugnant in thé’ subject or context: -The expression ‘‘Government service’? 
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as used in these rules means temporary service under the Government of India, 
and the expression ‘‘quasi-permanent Service’’ means temporary service com- 
mencing from jhe date on which a declaration issued under r. 3 takes effect and 
consisting of periods of duty and leave (other than extraordinary leave) after 
that date. The expression ‘‘temporary service’’ has been defined in.r. 2(d) 
as meaning officiating and substantive service in a temporary post, and offi- 
ciating service in a permanent post under the Government of India. Rule 
2(c) defines the expression “‘specified post’’ to mean the particular post or 
the particular grade of posts within a cadre in respect of which a Government 
servant is declared to be quasi-permanent under r. 3, which we have already 
quoted. ; a 

Rule 4 provides: 

“(a) A declaration issued under rule 3 shall specify the particular post or the mei 
cular grade of posts within a cadre, in respect of which it is issued, and the date from 
which it takes effect. 

(b) Where recruitment to a specified EPEN is required to be made in consultation 

with the Federal Public Service Commission no such ANOR saal be issued’ except 
after consultation with the Commission.” 
Rule 5 states that the service of a temporary Gece as who is not 
in quasi-permanent service, shall be liable to be terminated at any time by a 
notice in writing given by the servant to the appointing authority or by the 
appointing authority to the Government servant and the period of such notice 
shall be one month unless otherwise agreed to by the Government: and the 
Government servant. : Rules 6, 7, 8, 9 and 10 deal with the conditions’ of ‘ser- 
vice of a temporary Government servant whose service has ripened into a 
quasi-permanent service; the rights to which he is entitled and the safeguards 
which are provided in respect of the termination of such service. It is by 
reason of these rules that the Government servant in quasi-permanent service 
gets a right in respect of the post held by him and is consequently- afforded 
protection in respect of the said right. Thus under r. 6 it is provided’ that 
his service shall be liable to termination in the same circumstances and in 
the same manner as a Government servant in permanent service except when the 
appointing authority concerned has certified that a reduction has occurred 
in ‘the number of posts available for Government servants not in permanent 
service. But even in the ease where such contingency arises, the termination is 
to be regulated in the manner provided in the two provisos to the said rule. 
Rule 7 makes the quasi-permanent servant eligible for a permanent appoint- 
ment in the circumstances as specified in the said rule and provision is made 
in the said rule for the preparation of a list in order of preference of persons in 
quasi-permanent service who are eligible for a permanent appointment. Rule 
8 gives the quasi-permanent servant the benefit of the same conditions of ser- 
vice in respect of leave, allowances and such other matters as are afforded 
to a Government servant in permanent service. Rules 9 and 10 relate to the 
benefits of gratuity and pension available to a Government servant’ in ‘quasi- 
permanent service. 

It will thus be seen from the scheme of the Rules that the first four rules 
provide for the extent of the application of the rules; the meaning ‘of quasi- 
permanent service; the circumstances in which the temporary service will ripen 
into quasi-permanent service; the eligibility of the servant to obtain the said 
status, the conditions which will have to be, satisfied in that connection and 
the time from which the quasi-permanent service will be taken to have com- 
menced. Rules 6 to 10 provide for the consequences which result on the. 
service ripening into quasi-permanent service. Rule 5 specifically states that 
unless the Government servant, by which expression is meant a temporary Go- 
vernment servant, is in quasi-permanent service, his service can be terminated 
by a month’s notice. 

As we have already pointed out as to what is meant by quasi-permanent s ser- 
vice, how and when it comes into existence and what conditions are required 


1960.] B. M. PANDIT V. UNION OF INDIA (4.C.J.)—Desai J. 587 


to be satisfied in order that the temporary service may develop or ripen into a 
quasi-permanent service is provided in the first four rules of the said Service 
Rules. These four rules, therefore, will have to be considered together in 
order to ascertain their true meaning and effect. Reading r. 2(b) and 2(d) 
together it follows that officiating and substantive service in a temporary post 
and officiating service in a permanent service under the Government of India 
is temporary service and that such temporary service gets the status of quasi- 
permanent service and commences as such from the date on which a declara- 
tion issued under r. 3 takes ‘effect. Unless a declaration as is referred to in 
r. 3 is issued, the service of a temporary Government servant cannot get the 
status of a quasi-permanent service. When we go to r. 3 we find that a declara- 
tion is not to be issued as a matter of course but that the appointing authority 
has to be satisfied as to the suitability of the temporary Government servant in 
respect of age, qualifications work and character of employment in quasi-per- 
manent capacity. Moreover, we find from r. 4 that the declaration has to be 
issued with reference to a particular post or a particular grade of post within 
the cadre, and has to specify the date from which the declaration would take 
effect and if the specified post be such that recruitment to it must be made in 
consultation with the Federal Public Service Commission, the Federal Service 
Commission will have to be consulted before the declaration can be issued. It 
will thus be seen that rr. 3(ii') and 4(a) and (b) are in amplification of r. 2(b), 
which merely states when the quasi-permanent service commences; under what 
circumstances the temporary service becomes quasi-permanent service; what 
considerations as to the suitability and qualifications of the temporary 
Government servant are to be taken into consideration and what pro- 
cedure is required to be followed in order to give the temporary ser- 
vice the status of quasi-permanent service is to be found in rr. 3 and 4 to which 
we have already referred. It will also be seen from the same rules that 
the commencement of the quasi-permanent service is with reference to a 
specified post or to the particular grade of post within a cadre. It is in 
the light of these provisions that r. 3 has to be considered. That rule states 
that a Government servant shall be deemed to be in quasi-permanent service: 
~ (i) if he has been in continuous Government service for more than three years, 
(ii} if the appointing authority being satisfied as to his suitability in respect of age, 
qualifications, work and character of employment in a quasi~permanent capacity, has 
issued a declaration to that effect, in accordance with such instructions as the Governor- 
General may issue from time to time. 
Mr. Sukthankar has argued that under sub-r. (7) of this rule every temporary 
Government servant who has been in continuous Government service for more 
than three years is entitled to be deemed to be in quasi-permanent service 
irrespective of whether the declaration as is referred to in the second part of 
this rule is issued or not. In our opinion, the contention urged by Mr. Suk- 
thankar cannot be accepted. It seems to us that the continuous service for 
more than three years makes the Government servant eligible for being con- 
sidered as to whether his service should be declared to be quasi-permanent 
service with reference to a specified post or with reference to a particular grade 
of post within a cadre and it is by itself not sufficient to give his service the 
status of quasi-permanent service in the absence of the required declaration. 
Rules 3 and 4, as. we have already pointed out, contain the considerations, 
which are to be.borne in mind by the appointing authority in the matter of 
the declaration and the procedure which he will- have to follow in making the 
declaration. It seems to us that r. 3(+) is one of the considerations which the 
appointing authority has to bear in mind when it is considering the question 
of declaring the service of the temporary servant as quasi-permanent service. 
As we have seen, the declaration, which is contemplated, is not a general de- 
elaration stating that the service is declared to be quasi-permanent service. It 
is a declaration given with regard to the specified post or a particular grade 
of post in a cadre. Moreover, as we have already seen from the meaning of 
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quasi-permanent service, such service does not commence as quasi-permanent 
service’ until the declaration issued declaring it to be quasi-permanent service 
takes effect. If the interpretation which is contended for by Mr. Sukthankar 
is accepted the result will be that the Government servant will be deemed to be 
_ In quasi-permanent service even when his temporary service has not commence- 
ed as quasi-permanent service and even in the absence of his suitability as to 
age: or other qualifications being considered by the appointing authority. 
Moreover, his status as a quasi-permanent servant will not be with reference 
to any particular post or any ‘particular grade of post within a cadre. - This 
again appears to be inconsistent with the scheme and object of the rules.. The 
object and purpose of the rules is to give the temporary servant some right to 
a particular post or to a particular grade of post in a cadre and all further 
provisions of these rules appear to confer upon him certain rights and benefits 
and provides safeguards with reference to the specified post in “respect of which 
his service is declared to be quasi-permanent service. Thus in r. 6 the quasi- 
permanent servant is afforded the same protection as is available. to a Go- 
vernment servant.in permanent’service except ;where a reduction has occurred 
in the number of posts available for Government service not in permanent 
service but even in that contingency the termination has to be governed by the 
two provisos to the said rule. These two: provisos have reference to the speci- 
fied post held by the quasi-permanent servant. Rule 7, makes the quasi-per- 
manent servant in whose case a declaration has been issued eligible for a 
permanent appointment and sub-r. (2) of this rule makes provision for, the 
preparation of the list. Rule 8 again has reference to a quasi-permanent post 
in. a specified post.. Rule 9 also provides for the computation of gratuity 
payable to the Government servant in the circumstances as mentioned in, the 
said rule and that the gratuity will be computed for the period of the quasi- 
permanent service on the basis of -the pay admissible for the specified. post on 
the.last day of his service. Rule 10 which relates to the qualifying service for 
the .grant of pension and gratuity provides that the entire period of his 
quasi-permanent service will be deemed to be a part of the qualifying service: 
the: period of the quasi-permanent service as we have seen from the definition 
of the term “*quasi-permanent service’? commences from the date on which the 
declaration to the specified post takes effect. 


- It is thus clear.to us on considering the various rules and the daie unider- 
ae them that it is essential for the temporary Government service to ripen 
into quasi-permanent service that a declaration must be issued as is provided 
in r. 38(ii) and that a mere continuous service for more than three years is not 
sufficient to give the status of quasi-permanent service to the temporary service 
of a Government servant. In our opinion, therefore, rule 3(7) of the said 
rules lays down only one of the conditions which are required to be satisfied. 
Tt does not by itself suffice to give the status of quasi-permanent service to his 
temporary service: 


In 'our view, therefore, although the conjunction “and”? does not ‘appear 
between the two parts of r. 3 the conditions as laid down in both the parts of 
this rule have to be satisfied in order that the Government servant may be 
deemed to be in quasi-permanent service. 


| Mr.' Sukthankar has argued that in view of r. 3(i) the appointing authority 
was bound to make a declaration in the case of every Government servant who 
had been in continuous Government service for more than three years. At any 
rate, he has urged, the question as to whether such a declaration should be 
fade i in His case or not had to be considered before his service had become more 
than three years old. If without considering the’ case’ within that period a 
temporary Government servant is allowed to continue in temporary service it 
must be taken that his service is deemed to be in quasi-permanent sérvice and 
the further declaration as is required by r. 3(#) is a mere matter of formality 
and procedure. We cannot.accept this argument of Mr. Sukthankar in view 
òf the provisions of rr. 3(7) and 4. According to us the declaration as to quasi- 
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permanent service is not a matter of course depending -on the length of service. 
It requires the fulfilment and satisfaction of-several considerations and condi- 
tions and únless the said considerations and ‘conditions are fulfilled. the tempo- 
rary” service does ‘not ripen into quasi-permanent service. It is also not 
obligatory nor is'it intended by these rules in-our opinion that the question 
as to whether the declaration should be made in the ease of a given temporary 
Government ‘servant has to be considered before-his service becomes three years 
old and’ in the absence of'such decision being taken within three years, of his 
service, the temporary servant if continued: further in service must be deemed 
to'be in quasi-permanent service.’ In-our view, therefore, the contention which 
Mr. Sukthankar las raised on the construction and’ interpretation of the said 
service rules fails and his client is not entitled» to be deemed to be in quasi- 
permanent service so as to make r.'5 of the said service a under which his 
service is terminated not applicable W ' his case. 

E E dima dismissed. 


+? 
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_ Before Mr. ‘Justice Naik: 


et VINAYAK GANESH SAVALE v. THE SHAHADA-KUKDEL 
‘MUNICIPALITY. = 
Bombay) District weit ‘Act (Bom: IIT of 1901), Secs. 167A, 60-63—Indian Limitation 
; Act (IX of 1908), Seo. 15(2)—-Whether in computing period of limitation under s. 167A 
3 | ‘period required by ‘statutory notice can Be excluded—Essential requirements of 
‘Ss 860-63 not followed by municipality in levying tax—Legality of such levy—Whether 
levy and act eee in i parowania: or execution or " intended execution of Bom. Act III of 
1901: oe 


, In computing the period of limitation prescribed by s. 167A of the Bombay District 
” Municipal Act, 1901, the period. required by the statutory notice can be excluded. 

, Where none ‘of the essential Tequireménts laid down in'ss. 60 to 63 of the Bombay 
District Municipal’’Act, 1901, have béen ‘followed' by ‘ a municipality in imposing a tax 
- and even the’ sanction of the Government has not béen ‘obtained for levying the tax, 
“the levy of Such tax cannot be characterised as an ‘act done i in pursuance or execution 
or intended ` execution of the Act, within the meaning’ ‘of the expression in s. 167A 
of ‘the Act ‘and’ the levy is’ illegal and stands on the' same footing as an act which. 
is ultra vires, 

Jalgaon Mun..- v. Khandesh Spg. -Etc. Co. Municipality of Chopda v. Motilal and 
Amalner Municipality v. Pratap Mill; referred to. : 


THE facts are. stated.in the judgment. 
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G. N.. Vaidya, for the appellants. a 

„Rajam Patel,; with G. 8. Barot, for the ‘respondent, 

; vn e 

Nar: J.. The suit giving ‘rise to this second. appeal was filed by 53 residents 
of Shahada for themselves and as representing the. tax-payers of Shahada 
against the respondent,. the Shahada-Kukdel Municipality (hereinafter referred 
to. as the Municipality) for a declaration that the consolidated property tax 
imposed by the; ‘Municipality’ for the year 1954-55 is unjust, excessive and illegal 
and for , perpetual injunction” restraining the Municipality from levying the 
property tax on the plaintiffs and the other tax-payers. The material facts lie 
within a narrow compass and may be set out as follows: “The said Municipality 
was superseded on April. 16, 1951, and one’ P. Y. Darp was appointed as Ad- 
ministrator, thereof.” On April 30, 1951, Darp passed’ a resolution imposing 


*Decided, December 16, 1960. Second Appeal Division, at Shahada, in ere Suit No. 42 
No. 915 of 1959, ' against the decision of C. of 1955. 
Godsay, District Judge at Dhulia, in Civil , l (1952)° 55 Bom. L.R. 65. 
Appeal No, 196 of 1956, confirming the orders ‘’' 2 (1957) 60 Bom. L. R. 48. 
passed by-A.' K.’ Pathan, Civil Judge, Junior. >°. 3 (1951).54 Bom. L. R. 451.. 
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the consolidated property tax at the rate of twenty per cent. of the annual 
letting ‘value of residential premises and thirty per cent. of the annual, letting 
value of business premises. Objections were invited from the tax-payers, but, 
when the proposals were submitted to the Director of Local Authorities, the 
latter refused to accord sanction to the same. Thereafter, one Khandekar suc- 
ceeded Darp as Administrator and on December 1, 1951, the former passed a 
resolution similar to the one passed by Darp. The resolution was not sanctioned 
by the Director of Local Authorities, because according to the latter, a flat 
rate of 20 per cent. should be applied to all the premises. Khandekar there- 
after, without cancelling the previous resolution, passed a fresh resolution levy- 
ing a consolidated tax at the flat rate of twenty per cent. The assessment lists 
were published but it is the contention of the plaintiffs that no opportunity was 
given to them to put in their objections .to the original proposal nor to the 
assessment list prepared. It is also contended that the assessment list was not 
kept open for public inspection. It appears that for the year 1954-55 the list 
prepared in 1953 was adopted by Josef, who succeeded Khandekar, and attempts 
were made to make recoveries on the basis of that list. Demand bills were 
presented to different tax-payers and it is on record that one such bill was pre- 
sented to plaintiff No. 1 on September 3, 1954. The-demand has been made 
in respect of the consolidated tax due for the year 1954-55. It is common 
ground that the commencement of the liability for the payment of tax for the 
year 1954-55 would be April 1, 1954. Plaintiff No. 1 gave a notice under s. 
167A of'the Bombay District Municipal Act (hereinafter referred to as the 
Act) on his own behalf and on behalf of the other tax-payers to the Munici- 
pality contending that the levy of tax for the year. 1954-55 was illegal and 
ultra: vires. There-was no-reply’to the notice. Therefore, plaintiff No. 1 gave 
a fresh notice on February 21, 1955. Eventually, on March 30, 1955, the plain- 
tiffs filed the present suit for "the reliefs as set out above. 

The defendant-Municipality contended that proper procedure was followed 
by the Municipality for levying the consolidated property tax and, that the pro- 
visions of s. 60 of the Act have been complied with. The Municipality also 
alleged that the assessment list was kept for inspection of the tax-payers at the 
Municipal office. The main contention raised by the Municipality was that 
the suit was barred by limitation. The trial Court framed issues covering 
the contentions raised in the pleadings, but tried the following three issues as 
preliminary issues: 

1. Is plaintiff’s suit in his representative capacity maintainable? 

4, Did the cause of action arise on 3rd September 1954? 

5. Is the suit barred by limitation? 

On the first issue it recorded a finding in favour of the plaintiff and held that 
the suit was maintainable. On the fourth issue, it came to the conclusion that 
the cause of action arose on, April 1, 1954, and on the fifth issue, it took the 
view that the suit was barred by limitation. Consequently, the suit was dis- 
missed. The plaintiffs went in appeal to the District Court and Mr. Shikhare, 
the then District Judge, held that it was necessary to have proper findings of 
the trial Court on certain questions before deciding the question of limitation. 
Accordingly, he sent down the following three issues for ‘findings: l 

1. Do plaintiffs prove that there has been non-compliance with and contravention 
of the material provisions of the Bombay District Municipal Act in the matter of the. 
imposition. and levy of the consolidated tax referred to in the plaint as contended by 
them? 

2. Whether it is proved by the plaintiffs that there has been non-compliance with 
and contravention of the material provisions of the District Municipal Act in the matter 
of preparation, publication and authentication ‘of the assessment list referred to in the 
plaint as alleged? 

3. Whether it is shown by the plaintiffs that there has been such non-compliance 
with and such contravention of the material provisions of the Bombay District Munici- 
pal Act that the acts by reason of which the plaintiffs contend that the levy of the con- 


1960.]: © VINAYAK V. SHAHADA-KUKDEL MUN’LITY. (4.C.3.)—Naik J. 591 


solidated tax and the assessment list are' invalid cannot be held to be acts done in 
pursuance or- execution or ‘intended: execution of the Bombay District Municipal Act or 
that the present suit is:not a suit in sh ae i any alleged neglect or default in the 
execution of: this Act? 

The lower Court answered the first: issue in 5 he affirmative. To the second 
issue; its answer was that there had'been non-compliance and contravention of 
the provisions of the said Act in the matter of publication of the assessment 
list. : The third issue was answered in the affirmative. When the matter came 
up before the: District J udge, he framed fresh points for determination at para. 
14 of the judgment and held that there had been non-compliance with and con- 
travention: of the material provisions of the Act in the matter of imposition and 
levy of the consolidated tax.: He- further held that there had been non-compli- 
ance with‘and contravention of the material provisions of the Act in the matter 
of preparation, publication and- authentication of the assessment list. At the 
same time, he came to the conclusion that the acts of levying consolidated tax 
and preparing the assessment list: were acts done in pursuance or execution or 
intended execution of ‘the District Municipal Act. : Consequently, he came to 
the conclusion that the suit was ‘barred by limitation under s. 167A of the 
Act. He, therefore, disallowed‘ the appeal and dismissed the plaintiffs’ suit. 
It is: from that decision that one plaintiffs have preferred the present second 
appeal. 

The main question Argued by Mr. Vaidya, for the appellants was relating 
to limitation under s. 167A of ‘the Act. In order to appreciate the question 
of limitation; 'it is necessary to refer to certain findings- of fact recorded by 
the: District: Judge which have not been challenged before me in this second 
appeal. ‘They are as follows: 


1. The procedure laid down in s.'60(a) of the Act has not been followed by the 
Municipality. The Director ‘of Local Authorities by his letter dated April 5, 1952, sanc- 
tioned the schedule. But, the mere sanctioning of the schedule cannot be regarded to 
be in‘ conformity with the provisions of s. 0a) of the Act. Ex. 81 does not refer to 
the selection ‘of taxes. ' 

2. The provisions of 5. 60(b) of the’ Act also T not been complied with by the 
Municipality. °- 

' 3. The provisions of 's. 60(c) of the Act have not a complied with. 

4." The'provisions of s: 62 of ‘the Act have not been complied with. 

‘5. The'notices were not duly published and the persons proposed to be taxed were 
not served with notice and’ that the statutory period was not allowed to elapse for filing 
the objections.’ This amounts to’ material infringement of the provisions of law and goes 
to the root of the jurisdiction ‘of imposing authorities. 

6. The provisions of s. 63(1)-of the Act have not been complied with. No assessment 
list was prepared for the year 1952-53. 

T The provisions of ss. 64 and 65 of the Act have, not been complied with. There 
ig rid’ list ‘on ‘the rècord of this’ tase for the year 1952-53 for the tax to be imposed, The 
imposition ' of tax-for the period from March 1, 1953, to March 31, 1953, is illegal. In the 
same way, the assessment list for the year 1954-55 has not been prepared, authenticated 
and’ kept for inspection. 
Tn view of the above findings, the District J udge came to the conclusion that 
non-compliance with the provisions of the Act in regard to imposition of the 
tax renders the imposition ultra vires and illegal. 

‘It is in' the background of the-above findings of fact that we have to consider 
the question of limitation. Section 167A of the Act runs thus: 

“No ‘suit shall: lie against a municipality or against any officer or servant of a muni- 
cipality in respect of any act done in pursuance or execution ‘or intended execution of 
this Act, or in respect of any alleged neglect or default in the execution of this Act— 

(a) ‘unless it is commenced within six months next after the accrual of the cause 
of action; ‘and ' 

(by ‘until the expiration | of one’ month after- ‘notice in writing has been, in the case 
of a municipality, ‘delivered of left at the ‘municipal ‘office and, in the case of an officer 
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or servant of a municipality, delivered to him or left at his office or place of abode;...” 
Levying of consolidated property tax at a particular rate is obviously an act of 
the Municipality. The main question, which was considered in the Courts 
below, was whether this act could be said to have been done in pursuance or 
execution or intended execution of the Act. It was held by the lower Courts 
that the act must be deemed to have been done in pursuance or execution or 
intended execution of the Act, because the Municipality had authority under 
the Act to levy a consolidated tax upto the limit, proposed by the Municipality 
and it did not matter whether the necessary formalities in that respect have not 
been gone through. In my opinion, there is another aspect of the matter which 
requires to be considered for deciding the question of limitation and which as- 
pect: appears to have escaped the attention of the Courts below. That. aspect 
arises by reason of the use of the words ‘‘the acerual of the cause of action?’ in 
cl. (a) of sub-s. (J) of s. 167A. of the Act. While the words used in sub-s. (J) 
are ‘acts done’ the use of different words suggests that ‘‘acerual of the cause 
of action’’ does not mean the same thing. There is no reason why the Legis- ' 
lature should have used different words unless they intended to connote different 
ideas by the use of different language. Now, the act done may be a single act 
or a series of acts. For instance, the Municipality may pass a resolution and 
that resolution itself may afford a cause of action, in which case the act and 
the cause of action would be synonymous. Every act does not supply a cause 
of action. There may be an act or a series of acts done by the Municipality 
which may not afford any cause of action in the sense that no one is aggrieved 
thereby. In the present case, it is necessary to remember that the act of levy- 
ing tax, which is complained of in the present suit, includes successive events 
and what is impugned is not the passing of a particular resolution or the 
publication of particular assessment list and so on but the cumulative effect of 
a series of acts beginning with the passing of the resolution, selecting a parti- 
cular tax and ending with finalising the list and publication of notice of asses- 
sment list. Section 60 of the Act lays down the procedure that the Municipality 
is required to follow in imposing a tax. The first thing which the Municipality is 
required to do is to pass a resolution selecting a particular tax. The second 
is to prepare rules for the purpose of sub-s. (t) of s. 46 of the Act prescribing 
the tax selected. Thereafter, the Municipality has to submit the rules to the 
State Government or the Commissioner, as the case may be, for sanction. 
The Government or the Commissioner, as the case may be, may sanction the pro- 
posal in its entirety or with necessary modification or may refuse to accord 
sanction. The sanctioned rules along with the modification subject to which 
the sanction is given are to be published by the Municipality under s. 62 of 
the Act, Under s. 63 of the Act the Municipality,is required to cause an assess- 
ment list to be prepared and kept for inspection. The owner or occupier of a 
building can ask for true information in regard to the list. Thereafter, under 
s. 64 of the Act a public notice is required to be given in regard to the assess- 
ment list. Under s. 65 of the Act the Municipality is required to give public 
notice of time fixed for revising: the valuation and bringing the revised valua- 
tion into effect. Objections to the valuation must be considered by the Muni- 
cipality according to the procedure laid down in sub-ss. (2) and (3) of s. 65 
of the Act. After these objections are disposed of, the list is to be authenticated. 

Now, the levying of tax presupposes that necessary steps mentioned in ss: 
60 to 65 of the Act have been taken. No particular single act can be said to afford 
a cause of action to the tax-payer challenging the levy of taxation. Further- 
more, there are several stages through which the process of levy is required 
to be gone through and at each stage, the tax-payer gets an opportunity of 
knowing what is going on and of putting forward his objections in regard to 
the same. When all these steps have been taken in accordance with the pro- 
visions of the relevant sections of the Act, then the tax-payers could be fixed with 
knowledge in regard to the same, and it would not,be open to the tax-payer 
ordinarily to complain that he was not aware of what had happened. In the 
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present case, as stated above, none of the essential steps which are conditions 
precedent to the levy of taxation have been taken. The list has not been pro- 
perly published and there are several irregularities committed by the Munici- 
pality. That being the ease, it is difficult to understand how a cause of action 
to the tax-payer accrues unless a demand is made by the Municipality on the 
tax-payer in respect of the taxation. It would not be legitimate for the tax- 
payer to presume that the Municipality would behave in an irregular way 
and without following the proper procedure would proceed to finalise and 
authenticate the list. In the peculiar circumstances of the case, I feel no hesi- 
tation in holding that the accrual of the cause of action will have to be separated 
from the various acts, which the Municipality is required to do but which it 
did not do, under the provisions of the Act in the matter of preparation, com- 
pletion and publication of the list. The tax-payer is entitled to proceed on the 
footing that the Municipality will follow the rules and there will be no impo- 
sition of tax until all the requirements of law have been duly fulfilled. A few 
acts irregularly done will not and cannot afford a cause of action. The tax- 
payer will be justified in assuming that the Municipality may yet refrain from 
proceeding to effect recoveries, thus giving the locus pænitentiæ. A cause 
of action can accrue only when specific demands have been made from specific 
tax-payers. Limitation will begin to run from that date. Now, so far as 
plaintiff No. 1 is concerned, the bill is presented to him on September 3, 1954. 
The dates of presentation of the bills to the other plaintiffs are not on record. 
Taking, however, the date of presentation of the bill on plaintiff No. 1 which 
is September 3, 1954, the question is whether the plaintiffs’ suit is in time under 
s. 167A of the Act. The suit has been filed on March 30, 1955. The notice of 
the suit was given on September 16, 1954, and second notice was given on Feb- 
ruary 21, 1955. Under s. 15(2) of the Indian Limitation Act 


“In computing the period of limitation prescribed for any suit of which notice has 
been given in accordance with the requirements of any ‘enactment for the time being 
in force, the period of such notice shall be excluded”. 

It is not disputed that if this period is excluded, the suit filed by plaintiff No. 1 
will be in time. 

Mr. Rajani Patel, for the respondent, however, contended that s. 15(2) of the 
Indian Limitation Act does not apply to the present case, because s. 167A of 
the Act itself prescribes the two points of terminus. The first is ‘until after 
the expiration of one month after notice’ and the second is ‘six months from 
the accrual of the cause of action’ . Clause (a) of s. 167A (1) of the Act in effect 
prescribes a period of limitation which is six months from the acerual of the 
cause of action. I am, therefore, unable to understand as to why in computing 
the period of limitation prescribed by a local enactment the period required by 
the statutory notice cannot be excluded. Although the dates of the demand 
notices as against the other plaintiffs are not on the record, there is a general 
averment in the plaint to the effect that similar notices were given to them. 
The notice under s. 167A of the Act given by plaintiff No. 1 was given by him 
in his representative capacity. The suit was filed as a representative suit. 
Jn my opinion, therefore, the difficulty of limitation would not arise so far as 
the present suit is concerned. 

In view of the above finding, it is not necessary to consider the question, 
whether the act of levy can be said to be done in pursuance or execution or in- 
tended execution of the Act in any detail. At the same time, since the deci- 
sion in the Courts below have turned on a consideration of that point and the 
matter was argued before me in full, it would be worthwhile to say a few 
words on that aspect. In Jalgaon Mun. v. Khandesh Spg. Ete Co.’ the borough 
Municipality levied octrol duty on fuel oil or furnace oil. The proper proce- 
dure was followed. Rules and by-laws were framed. The sanction of the 
Government was obtained and the assessment list was properly published. It 
was, however, found that the Municipality was not entitled to levy any octroi 


1 (1952) 66 Bom. L.R. 65. 
L.R.—3s. 
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duty on fuel oil and furnace oil which was not comprised within the items 
enumerated in the octroi rules and by-laws. The question, therefore, arose as 
to whether the act of the municipality in levying the octroi duty could be 
said to have been done in pursuance of the Bombay Municipal Boroughs Act 
within the meaning of the expression in s. 206 of that Act. The Division 
Bench held: 

“that what the Municipality did was not an act done in pursuance of the Act, but 
it was an act which it purported to do in pursuance of the Act, and, that, therefore, its 
action was well within the terms of s. 206 of the Act”. 


The learned Judges further observed : 


“The acts which would fall within the category of those ‘done or purporting to have 
been done in pursuance of this Act’ could only be those which were done under a vestige 
or semblance of authority or with some show of a right. If an act was outrageous and 
extraordinary or could not be supported at all, not having been done with a vestige 
or semblance of authority, or some sort of a right invested in the party doing that act, 
it would not be an act which is done or purports to have been done in pursuance of the 
Act. The distinction is really between ultra vires and illegal acts, on the one hand, and 
wrongful acts, on the other—wrongful in the sense that they purport to have been. done 
in pursuance of the Act; they are intended to seem to have been done in pursuance of 
the Act and are done with a vestige or semblance of authority, or sort of a right invested 
in the party doing those acts”. 

Mr. Patel contended that. admittedly the Municipality had authority. to levy 
the consolidated tax. That being the case, the levying of the tax would not 
be ultra vires merely because the procedure laid down in that respect has not 
been followed. According to him, the act would still be a wrongful act, be- 
cause the same has been done under a vestige or semblance of authority. Now, 
the wording of s. 206 of the Bombay Municipal Boroughs Act is somewhat 
different from the wording of s. 167A of the District Municipal Act. In another 
case reported in Municipality of. Chopda v. Motilal, the Division Bench of 
this Court held that difference in phraseology does not justify the view that 
the principle of Jalgaon Municipality case is inapplicable. In the Municipality 
of Chopda case also the same distinction viz., ultra vires and illegal acts on 
the one -hand and wrongful acts on the other, was emphasized and it was held 
that so far as ultra vires acts are concerned, those acts cannot be said to have 
been done in pursuance or execution or intended execution of the Act. As 
pointed out above, in the present case, none of the essential requirements laid 
down in ss. 60 to 63 of the Act have been followed. Even the sanction of the 
Government which is the very basis of the levy has not been obtained. In these 
circumstances, it is difficult to style the levy as an act done in pursuance of 
execution or intended execution of the Act. The levy is clearly illegal, and 
though not beyond the powers of the Municipality, still in so far as the condi- 
tions precedent have not been complied with, stands on the same footing as an 
aet which is ultra vires. 


‘In Amalner Municipality v. Pratap Mills a Division Bench of this Court was 
considering a similar case where the provisions of ss. 78 to 81 of the Municipal 
Boroughs Act relating to the levy of taxes were not complied with. It was 
held 

“that failure of the Municipality to comply with the requirements of s. 78(1) of the 
Act would be enough to make the assessment list so defective as to be unenforceable”. 


It was further held: 


“If the procedure laid down in ss. 80 and 81 of the Act is not followed by the Muni- 
cipality in preparing and finalising the assessment list, the list prepared by the Munici- 
pality ex-parte under s. 78 of the Act would not be a valid list”, 

In discussing the argument that was addressed to the learned Judges viz., that 
the rule of benevolent construction should be adopted in considering the ques- 


2 (1957) 60 Bom. L.R. 48. - >... ~ 8- (1961) 54 Bom. L.R. 451. 
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tion of ultra vires, the learned Judges observed: (p. 458): 


“..But it must be remembered that this approach would be wholly inappropriate 
where the rule is challenged on the ground that it is ultra vires the power conferred 
upon the local body or where the assessment list is impugned on the ground that the 
condition precedent for making it final has not heen complied with”. 

These observations point to the conclusion, that when steps, which are necessary 
to be taken for imposing a tax, are not taken, in other words, when the condi- 
tions precedent are not fulfilled, then the imposition is illegal and ultra vires. 
This principle, of course, does not apply to mere irregularities which are of an 
unessential character.. Whether we go to the length of holding that the action 
of the Municipality in proceeding to levy the consolidated tax is ultra vires or 
not, it is clear to my. mind that the act is without jurisdiction. In my opinion, 
that would put the case on par with the case where there is a clear want of 
jurisdiction or authority on the part of the Municipality to levy the tax. We 
have a clear case, or we might even say, a flagrant case of the act being ultra 
vires where there is no power of Imposing a particular tax and an attempt is 
made to do so. But, the case of an ultra vires act is not the only case where 
it can be said that the act has been done without vestige or semblance of autho- 
rity. If the language of ulira vires is appropriate to a case where taxation 
is attempted without statutory power, then we may refrain from using that 
phraseology in the present context. We can, however, legitimately make a 
distinction between inherent or initial lack of jurisdiction or power and dis- > 
eovery of excessive exercise of jurisdiction or power by judicial process. Iu 
the former case, there is no vestige or semblance of authority; in the latter, 
there is such vestige or semblance of authority. In my opinion, despite the 
difference in phraseology, the substance of the two decisions cited above viz., 
Jalgaon Municipality v. Khandesh Spinning & Weaving Co. and Municipality 
of Chopda v. Motilal, is to draw a line between a case of inherent lack of power 
and a case where excessive exercise of power has been discovered by applying 
judicial process. In view of the egregious character of non-compliance of the 
essential pre-requisites, I feel no hesitation in holding that the Municipality 
and its administrators were acting without a vestige or semblance of authority, 
when they tried to finalise the assessment list without fulfilling the conditions 
Jaid down in the Act and proceeded to demand the tax. Such an act cannot 
ne ee to have been done in pursuance or execution or intended execution of 
the Act. 
aie rest of the Judgment is not material to this report.] 
| Appeal allowed. 


Before Mr. Justice Naik. 


AUDUMBAR GANGARAM GAVANDI v. SONUBAI 
AUDUMBAR GAVANDI.* 


Hindu Marriage Act (XXV of 1955), Sec. 25—Bombay Hindu Divorce Act (Bom. XXII 
of 1947), Sec. 8—Maintenance awarded to wife on dissolution of marriage—Wife lead- 
ing immoral life subsequent to order for muaintenance—Forfeiture of her right to 
claim maintenance. 


» The right of maintenance’ allowed to the wife on dissolution of marriage under the 
Hindu Marriage Act, 1955, must be kept confined within the four corners of the pro- 
visions of the: statute. It will not be legitimate to amplify the scope of that right by 

. reference to general principles of Hindu law. Therefore, once it is proved that the 
wife has been leading an immoral life she forfeits her right to claim maintenance 
which is awarded to her at the time of the dissolution, 


*Decided, December 19, 1960. Second App- the decree passed by N. C. Bhambure, Joint 
eal No. 660 of 1957, against the decision of Civil Judge, Junior Division, at Sholapur, in 
N. B. Naik, Extra Assistant Judge at Shola- Regular Criminal Suit No. 255 of 1955. 
nur, in Civil Appeal No. 75 of 1956, reversing : . 
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Parami v. Mahadevi’! Kisanji v. Lakshmi,’ Shivlal v. Bai Sankli, Sathyabhama v. 
Kesavacharya and Bhikubai v. Hariba,’ referred to. 


THE facts appear in the judgment. 


S. B. Sukthankar, for the appellants. 
T. N. Walawalkar, for S. G. Samant, for the respondent. 


Nark J. This appeal raises an interesting question under Hindu law and 
also the provisions of the Bombay Hindu Divorce Act, 1947, and the Hindu 
Marriage Act, 1955. Appellant No. 1 Audumbar, who would hereafter be called 
the husband, was married to Sonubai, the respondent who would hereafter be 
called the wife, in the month of March 1946. The husband filed a suit against . 
the wife being Suit No. 664 of 1952, asking for divorce on the ground that the 
wife was living in adultery with one Baba Mahadu who was also added as a 
co-respondent in that suit. On that ground and also on the ground of desertion 
the husband asked for dissolution of the marriage under the provisions of the 
Bombay Hindu Divorce Act, 1947. The wife resisted the suit and denied the 
allegations made by the husband on both the points viz. adultery and desertion. 
On March 11, 1954, there was a compromise between the husband and the wife 
under which it was settled that these spouses should pass divorce deed according 
to the custom of the caste, that the husband should withdraw the allegations un- 
conditionally made against the wife in the plaint and that the husband should 
give maintenance to the wife till her remarriage or till her death. The parties, 
-however, could not agree on the quantum of maintenances and, therefore, they 
submitted this dispute to arbitrator Dattatray Shivram Patil for decision. On 
March 12, 1954, Dattatray Shivram Patil gave his award by which he allowed 
the maintenance at the rate of Rs. 30 pm. The award further provided that 
the wife was entitled to receive this amount from the husband till she remarried 
or till her death and that she would be entitled to that amount irrespective of 
the consideration as to whether she remained chaste or unchaste. The husband 
then withdrew the suit the same day i.e. March 12, 1954. The wife filed a suit 
being Suit No. 268 of 1954 for obtaining a decree in terms of the award. The 
husband put in his written statement and contended that the clause relating 
to the provision of maintenance to the wife irrespective of the consideration 
whether she was leading a chaste or unchaste life, was opposed to public policy 
and, therefore, that clause should not be embodied in the decree. On February 
14, 1955, the Court passed an order for drawing up a decree in terms of the 
award except the clause relating to the right of the wife to receive maintenance 
irrespective as to whether she was leading a chaste or an unchaste life. The 
same day a decree was drawn up in terms of the award so far as the quantum 
of maintenance was concerned and so far as the provision that the wife would 
be entitled to receive the amount of maintenance till her remarriage or till her 
death, was concerned. The wife started execution proceeding under Darkhast 
No. 272 of 1955 for the recovery of the amount in terms of the award decree. 
The husband appeared and stated that the wife was living in adultery with 
one Ramchandra Shingte. He, therefore, contended that she was not entitled 
to execute the award decree because of her aforesaid act of unchastity. The 
executing Court referred the husband to file a separate suit. It may be men- 
tioned that in the award decree the charge for the maintenance was kept on 
the family property. The joint family of the husband comprised of himself 
and his father. On April 9, 1955, the husband and his father together filed a 
suit being Suit No. 255 of 1955 which has given rise to the present second appeal, 
for a declaration that the award decree has become unexecutable by reason of 
her subsequent act of unchastity and for an injuntion restraining her from exe- 
cuting the decree. The trial Court held that the wife was living in adultery 
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with Ramchandra Shingte. Consequently, the trial Court decreed the suit. 
The wife preferred an appeal and the learned Assistant Judge to whom the 
appeal was transferred held that the decree for: maintenance was based on a 
contract and not on principles of Hindu law and, therefore, concluded that the 
fact that the wife was living in adultery after the passing of the decree will 
not invalidate the decree. Consequently, he allowed the appeal and dismissed 
the suit. It is against that decision that the husband Audumbar and his father 
Gangaram have come up in appeal. 

Mr. S. B. Sukhtankar for the husband contended that the real basis for the 
decree that was passed in Suit No. 268 of 1954 was the provisions of s. 8 of 
the Bombay Hindu Divorce Act and not the so-called contract. He argued 
that no contract could possibly entitle the wife to claim maintenance from her 
- husband and for that purpose we will have to fall back upon the provisions of 
either general Hindu law or the provisions of the Bombay Hindu Divorce Act 
or the provisions of the Hindu Marriage Act. > 

Before proceeding to discuss the points of Jaw arising in this case, it is neces- 
sary to refer to the agreement which is styled as divorce deed passed by the 
husband in favour of his wife (exh. 31) and the reference to arbitration (exh. 
18) which also bears the same date. Exhibit 31 is styled as a deed of divorce. 
In that document the husband states as follows: 

“I am withdrawing all the allegations made by me against you in Suit No. 664 of 
1952 unconditionally. Even so it is not possible that hereafter you and I can pull on 
together well as considerable misunderstanding has arisen between us two. Being con- 
vinced of the fact that we will not be able to lead happy married life hereafter, we have 
mutually decided that we shall obtain divorce according to the custom of the caste. Some 
intermediaries also suggested to us to take the same course and we accepted their sug- 
gestion. In accordance with that, therefore, I am giving you divorce according to the 
custom of the caste. Hereafter you have ceased to be my wife and I have no claim upon 
you. Both of us are free to enter into second marriage. The intermediaries have told 
me and my father that we shall arrange for your maintenance till you remarry or till 
your death. We have agreed to the term of providing you maintenance till your re- 
marriage irrespective of whether I set up a plea that you have been living in adultery 
and succeed in establishing that plea. Since we could not agree upon the quantum of 
the maintenance, we have decided to refer the dispute to Dattatray Shivram Patil of 
Sholapur ”. 

Exhibit 18 is the reference which is styled as Rajinama, The principal terms of 
that document may be set out as follows: . 


“We have passed divorce deeds in favour of one another in accordance with the 
custom of the caste. We, could not agree about the quantum of maintenance. We have, 
however, no dispute as to the circumstances when payment of maintenance should be 
stopped and the period during which it is to be continued”. 

It is at once clear that the reference does not state that the husband will be 
liable to pay maintenance to the wife inspite of the fact that the latter was 
leading an unchaste life. All that this reference stated was that the husband 
and wife have agreed upon two things: (1) the period during which the hus- 
band’s liability to provide for the maintenance is to continue and (2) the cir- 
cumstances under which the liability is to come to an end. This obviously has 
reference to the well known conditions governing the period of maintenance as 
also the stoppage of maintenance. Inspite of this the arbitrator gave award 
saying that the liability of the husband will continue, inspite of the fact that 
the wife was leading an unchaste life. The award was:attacked on two grounds. 
Firstly, the arbitrator had no authority to give. any decision on this point and, 
secondly, the term in the contract was opposed to publie policy. Both these 
. contentions were upheld by the Court which passed the decree and the Court 
directed that.the decree should be drawn up im terms of the award after om- 
mitting the offending clause. 

Mr. Walavalkar for the respondent, wife, laid considerable stress upon the 
term embodied in the document styled as divorce deed (exh. 31) and contended 
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that this was an essential term of the agreement that was entered into between 
the parties. According to him the agreement was that the wife should agree 
to the dissolution of the marriage, that the husband should withdraw the un- 
warranted allegations made by him regarding the chastity of the wife and that 
the husband should agree to provide for her maintenance and not to raise a 
contention about her unchastity in future. I will deal with the nature of the 
agreement that was arrived at between the parties and its effects in law pre- 
sently. For the time being I am on the question of the interpretation of the 
clause inserted in exh. 31. According to me, properly construed, the clause 
means that the husband should not raise the question of his wife’s chastity in 
any future litigation and irrespective of whether he succeeded in proving that 
allegation, the wife would be entitled to claim maintenance. In my opinion 
this has reference to the dispute already raised by the husband in the suit. This 
clause must be read in the context of the husband having agreed to withdraw 
the allegation made by him against the chastity of the wife. Although the 
husband agreed that he would not raise the question of her unchastity as a 
ground for invalidating the decree that may be passed on the basis of the award, 
the clause does not mean that the husband gave a charter to the wife to lead 
an immoral life in future and gave a blanket undertaking that whatever the 
behaviour of his wife, he would still continue to pay the amount of mainten- 
ance. Assuming for a moment that the interpretation sought to be put upon 
this clause by Mr. Walavalkar is correct and the Assistant Judge seems inclined 
to accept that interpretation, I have no doubt in my mind that this particular 
term is obnoxious to public policy and, therefore, will become void under s. 23 
of the Indian Contract Act. 


I will now address myself to the main argument that was advanced by 
Mr. Walavalkar viz. that the wife’s right to claim maintenance from the hus- 
band was based on the compromise between the parties. The husband had filed 
a suit for divorce and one of the grounds urged in support of the prayer was 
that the wife was living in adultery with one Baba Mahadu. There was also 
an allegation of desertion. It was common ground that the relations between 
the parties had been strained to such an extent that there was no possibility of 
reconciliation between the husband and the wife. Therefore, even if the hus- 
band’s suit for dissolution of marriage eventually came to be thrown out in limine 
there was no possibility of the wife being received by the husband under his 
roof. That is the main consideration which appears to have induced the parties 
to agree to differ and to part company. Now the only right which the wife can 
claim as a consequence of the dissolution of the marriage was the right of 
permanent alimony. The husband having agreed to provide for permanent 
alimony, there was no difficulty for the wife agreeing to the dissolution of the 
marriage. It is not as if the wife was setting up some independent claim in 
the property of the husband or any other justifiable claim. The only claim in 
dispute between the parties was as to whether the marriage should be dissolved 
and, if so, what provisions should be made after dissolution. Mr. Walavalkar 
stressed the point that the dissolution was not taking place under the provisions 
of the Bombay Hindu Divorce Act but that the dissolution was taking place in 
accordance with the custom of the caste. It is true that there is no decree for 
divorce although a suit was filed under the provisions of the Bombay Hindu 
Divorce Act for a decree for divorce. It is also true that ultimately the hus- 
band withdrew the suit. Mr. Walavalkar, however, conceded the position that 
all the documents must be read as a whole and must be treated as part of the 
same transaction. Agreement to divorce, the decision of the husband to with- 
draw the suit and reference of the dispute regarding the quantum of mainten- 
ance were parts of the same transaction and together form one whole. The fact, 
therefore, that the divorce was not provided for by the decree is a matter of 
little consequence. Mr. Walavalkar suggested that the right of the wife to claim 
maintenance even after dissolution was based upon custom. Such a custom, 
however, was never pleaded at any time before, nor has Mr. Walavalkar been 
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able to cite a single instance in which such custom has been judicially recog- 
nised. The only custom which has. received judicial recognition is the custom 
of effecting divorce by mutual agreement between the two spouses. Under the 
ordinary Hindu law neither the wife nor the husband is entitled to ask for 
dissolution of the marriage and, therefore, the question of allowing maintenance 
or alimony to the wife after the dissolution of the marriage could not possibly 
arise. For the first time the right to provide for permanent alimony had been 
provided for under s. 8 of the POMPA Hindu Divorce Act, XXII of 1947. 
Section 8(7) provides: 


“If the Court thinks fit, it may, at the time of passing any decree under this Act or 
subsequent thereto, on application made to it for the purpose, order that the husband 
shall, while the wife remains chaste and unmarried, secure to the wife, for her mainten- 
ance and support, if necessary, by a charge on the husband’s property such gross sum 
or such monthly or periodical payment of money for a term not ‘exceeding her life as, 
having regard to her own property, if any, her hushand’s property and the conduct of 
the parties, shall be deemed just.” 


Sub-section (2) relates to the modification of the amount of maintenance in the 
light of the change of circumstances. Sub-section (3) is important and it runs 
thus: ) 


“If, the Court is satisfied that the wife in whose favour an order has been made 
under sub-section (1) or (2) has remarried or has not remained chaste, it shall vary or 
rescind the order”. 


Sub-section (3) is modelled on the well-known principle of Hindu law viz. 


“A wife, who leaves her home for purposes of adultery, and persists in following a 
vicious course of life, forfeits her right to maintenance, even though it is secured by a 
decree.” (Section 556, Mulla’s Hindu Law). 

In my opinion, the agreement which the spouses arrived at in the matter of 
providing permanent alimony to the wife, was based on the provisions of s. 8 
of the Bombay Hindu Divorce Act. There was no other basis except the pro- 
visions of s.78 for such a provision. Mr. Walavalkar contended that s. 8 could 
not form the basis of the agreement because otherwise' the agreement would not 
have provided that the husband would continue to be liable for paying main- 
tenance to his wife inspite of her future misconduct. As I have already pointed 
out I am not prepared to accept that construction upon the clause. The clause 
merely provides that the husband should not avail himself of the plea which he 
had raised in his suit for the purpose of invalidating the decree that may be 
obtained on the basis of the award. -Eyen assuming that the parties wanted to 
deviate from the provisions of s. 8 and wanted to go further than what is pro- 
vided therein, it does not follow that the liability for maintenance of the wife 
after dissolution ean be based on a mere contract independently of the provi- 
sions of s. 8 of the Bombay Hindu Divorce Act. For one thing there must be 
consideration for ‘the contract such as compromise of any independent dispute 
about property and, secondly, the agreement must not be opposed to public 
policy. It is not necessary to discuss this question any further in view of the 
construction that I have placed on the offending clause in the agreement (exh. 31). 
J, therefore, feel no hesitation in holding that the decree providing for the 
permanent alimony to the wife is based on the provisions of s. 8 of the Bombay 
Hindu Divorce Act. If that is so then it follows that that decree will always be 
subject to the provisions of sub-s. (3). . The words ‘‘has not remained chaste’’ 
have reference to the future conduct of the wife. The idea is that the wife must 
continue to remain chaste and it is only so long as she continues to re- 
main chaste that she is entitled to claim maintenance from her husband. 
The husband waived or condoned the particular instance of unchastity on 
which he had based his cause of action in suit No. 664 of 1952. In the 
present suit his allegation is ‘‘that the wife is staying with Ramchandra 
Shinete as his kept mistress’’. It is true that he has stated that she has been 
so living with Ramachandra Shingte for a year and a half. Mr. Walavalkar 
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pointed out that just two months had lapsed between the date of the award 
decree and the institution of the suit. The award decree was passed on Febru- 
ary 14, 1955, and the suit was filed on April 9, 1955. The date of the award 
decree has hardly any relevance and we will have to refer to the date of the 
award or the date of the agreement between the parties. The date of the 
agreement as stated above was March 11, 1954, and the date of award was 
March 12, 1954. That means that about one year had lapsed between the date 
of agreement and the date of the institution of the suit. Now it may be that 
there is an element of exaggeration in the statement that the wife was living 
with Ramchandra Shingte for a year and half. It may be that she was living 
with him for a period of a year or eleven months. But that does not affect the 
principle to be applied to the present ease. Undoubtedly, this is a subsequent 
act and the husband is entitled to take advantage of the subsequent lapse on 
the part of his wife although he may have agreed to condone the previous 
lapses. The learned Assistant Judge was in error in thinking that the wife’s 
right to claim maintenance after dissolution of the marriage flows from. what 
he chooses to call a contract between the parties. The learned Judge has failed 
to consider that even assuming that the right was based on contract between 
the parties the clause being opposed to publie policy was unenforceable and it 
is on that ground that that clause was not embodied in the award decree. 


In the view that I have taken above it is not necessary to discuss all the rul- 
ings that were cited by Mr. Walavalkar in’support of his contention. It will 
be sufficient to make a brief reference to the authorities on which he relied in 
support to his argument that he placed before me. In Parami v. Mahadevi,' 
the Division Bench was considering the case of annuity bestowed upon his wife 
by the husband by will. It was proved that although the wife was leading 
unchaste life for some time after her husband’s death and actually gave birth 
to an illegitimate child, she had abondoned that conduct and had returned to 
chastity. Mr. Justice Chandavarkar, who delivered the judgment for the Divi- 
sion Bench, held that although the word maintenance was used, as a matter of 
fact what was granted was an annuity by a bequest. He further. pointed out 
that since the wife returned to a chaste life she was at least entitled to claim 
bare maintenance if not full maintenance. This decision was considered by 
Mr. Justice Madgavkar in a subsequent case reported in Kisanji v. Lakshmi. 
In that case Mr. Justice Madgavkar distinguished the earlier case. by pointing 
out that the decision therein is of no assistance as it merely decided that the 
bequest by the will by her husband could not be set aside on the ground of un- 
chastity. Mr. Justice Madgavkar also pointed out that under the Hindu law 
unchastity disentitles a widow from recovering maintenance, even though it is 
claimable under an agreement. Mr. Walavalkar relied upon another decision 
of the Division Bench reported in Shivlal v. Bai Sankli.S In that case the 
plaintiff was contending that she had a share in the family business. Disputes 
arose between herself on one side and her husband’s brothers on the other. The 
husband's brothers executed a document in favour of the plaintiff agreeing to 
pay to her a maintenance of Rs. 175 per year. The agreement ran thus (p. 491): 


“There was some dispute between us regarding the joint business between your 
husband and us. As you are our brother’s wife and as it seemed necessary to us to put 
an end to the said dispute...we agree to pay you, till your life time Rs. 175.” 


The brothers of the husband pleaded that the agreement could not be en- 
forced since the plaintiff did not remain chaste. This argument was negatived 
and it was held that in so far as the claim for maintenance was based on an 
agreement, the question of chastity of the plaintiff did not fall to be considered. 
I am unable to understand how the ratio laid down in this case assists Mr. Wala- 
valkar in the argument that he is advancing. In Shivlal’s ease the plaintiff 
was laying claim to a share in the joint family business. This dispute was 
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settled by compromise and she gave up her claim to a share in the business on 
her husband’s brothers agreeing to pay her a fixed amount for her life time. 
There is no such dispute in the present case and the wife had no independent 
elaim against her husband apart from the right of maintenance; the right of 
maintenance also‘after dissolution of marriage, does not flow from the provi- 
sions of ordinary Hindu Law but only from s. 8 of the Bombay Hindu Divorce 
Act. Mr. Walavalkar also relied upon the decision of the Madras High Court 
in Sathyabhama v. Kesavacharya*+ In that case there was an agreement bet- 
ween the widow-and her deceased husband’s brother for maintenance. The 
amount of maintenance was fixed. Since the date of the agreement the plain- 
tiff widow was leading an immoral life and, therefore, the defendant contended 
that she was not entitled to claim maintenance. It was argued in favour of 
the defendant that the maintenance was secured by a deed of agreement. The 
learned Judges did not accept this contention and proceeded to observe (p. 659) : 
“..The instrument is only evidence of the amount which is payable as maintenance. 
The basis of the claim against the defendant being the duty to maintain, the fact that 
it is secured by a deed in writing is not a reason for holding that subsequent unchastity 
would not work a forfeiture.. 
Instead of supporting Mr Walavalkar this affords complete answer to the point 
of view which he is so strenuously trying to place before me. 

Mr. Walavalkar then contended that on the dictum laid down by Mr. Justice 
Chandavarkar in Paramı v. Mahadevi, it would not be correct to set aside the 
award decree in its entirety. He suggested that it is possible that the wife may 
return to a life of chastity and in case the decree is set aside she will lose her 
right irrevocably. Actually the Division Bench for which Mr. Justice Chanda- 
varkar gave judgment was dealing with a case where it was proved that the wife 
who led an immoral life soon after the death of her husband had returned to 
chastity. The observations of Mr. Justice Chandavarkar must be read in the 
context of the facts of that case and cannot be extended to other circumstances. 
In Bhikubm v. Hariba,£—relevant portion is at page 18—the Division Bench 
considered the effect of the observations of Mr. Justice Chandavarkar and ob- 
served (pp. 17, 18): 


“Therefore it is clear that if the incontinence of Bhikubai is proved, under this rule 
she would forfeit her right to be maintained by the co-parceners of her deceased husband. 
‘Mr. Thakor, however, has relied upon the observations of Chandavarkar J. in Parami v. 
Mahadevi. I do not think that Chandavarkar J. meant to question in any sense the 
well-settled rule that the right of the widow to maintenance was dependent upon her 
continuing to be chaste, and that in case her incontinence was proved, she forfeited that 
right. The opinion of Apararka, referred to by Chandavarkar J., cannot be read as 
modifying this view: and even if it means what Mr. Thakor contends it does mean, it 
cannot be accepted as against the opinions of Vijinanesvara and Nilakantha on this point 
‘and the uniform current ‘of decisions. The opinion of Madhavacharya, referred to by 
Chandavarkar J., does not in any sense support the contention that even an incon- 
tinent widow may retain her right to full maintenance if she has reverted to the path 
of morality. I am quite clear that the observations of Chandavarkar J. are directed to 
the point of bare maintenance, as to which there was an apparent conflict between 
Honamma v. Timannabhat® and Valu v. Ganga’, The lower Court was, therefore, right 
in disallowing the plaintiff's claim for maintenance generally. She claimed in this suit 
increased maintenance in spite of the agreement which was entered into between her 
and her husband’s relations. But, on account of her proved incontinence, that right is 
forfeited, and the defendants are entitled to refuse to maintain her”. 


It is not necessary to discuss this aspect in greater 'detail because the right of 
the wife to claim maintenance after the dissolution of the marriage does not 
stand on the same footing as the right of a wife to claim maintenance during 
coverture or after the death of her husband. In the latter case there is room 
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for repentence or locus pænitentiæ. Right of maintenance is allowed to the 
wife on dissolution by statute and that right, therefore, must be kept confined 
within the four corners of the provisions of the statute. It will not be legitimate 
to go on amplifying the scope of that right by reference to general principles 
of Hindu law as laid down in the cases referred to above. Once it is proved 
that the wife has been leading an immoral life she forfeits her right to claim 
maintenance which is awarded to her at the time of the dissolution. 


The result is that the appeal succeeds. The decree of the lower appellate 
Court is set aside and the decree of the trial Court is restored. 


No order as to costs throughout. 
Appeal allowed. 


(NAGPUR BENCH] 





Before Mr. Justice Tambe and Mr. Justice Tarkunde. 


LABHCHAND SHANKARLAL v. MST. SHARIFABI SK. YAKUB.” 


Transfer of Property Act (IV of 1882), Sec. 53A—‘‘Signed on his behalf’, meaning of 
expression—Karta in joint Hindu family agreeing to sell family property belonging to 
himself and his minor sons—Legal necessity justifying sale—Purchaser paying entire 
consideration and obtaining possession of property—Sale-deed not registered—Suit by 
minors for possession of property—Whether suit barred under first part of s. 53A— 
“Transferor” within s. 534, who is. 


The father in a joint Hindu family, consisting of himself and the plaintiffs who were 
his minor sons, agreed to sell some joint family property to the defendant by a draft 
sale-deed signed by him. The defendant paid the entire consideration and obtained 
possession of the property. The sale-deed was, however, not registered. It was found 
that there was legal necessity justifying the sale. In a suit filed by the plaintiffs for 
possession of the property it was contended by the defendant that they were debarred 
from instituting the suit under the first part of s. 53A of the Transfer of Property Act, 
1882, as the contract was signed on their behalf by their father:— 

Held, that the father of the plaintiffs, who had signed the contract of sale, had in 
law authority to enter into the contract on behalf of his minor sons, the plaintiffs, he 
being the karta of the joint family and the alienation being for legal necessity, and 

that, therefore, he had signed it on behalf of the plaintiffs also, who were, therefore, 
debarred from instituting the suit under 5. 53A. of the Act. 

The test that has to be applied in each such case is whether the contract was binding 
on the person and could have been specifically enforced against him. The other test is 
whether if the transaction had been completed by a duly executed and registered deed 
of transfer the transfer would have been binding on the person concerned. If the ans- 
wer to both these questions is in the affirmative, then the person answers the des- 
cription of “the transferor” within the meaning of s. 53A of the Transfer of Property 
Act. \ 

Rattayya v. G. Chandrayya’ and Satyanarayanamurthy v. Subrahmanyam; dis- 
sented from. 

Subrahmanyam v. Subba Rao? and Ranchhod Ramnarayan v. Manubai,’ referred to. 


THe facts appear in the judgment. 


T. B. Pendharkar, for the appellants. 
J. N. Chandurkar, for the respondent. 


*Decided, December 20, 1960. Second App- Suit No. 192-A of 1953. 
eal No. 1039 of 1955, against the decision of 1 [1948] A. I. R. Mad. 526. 
M. V. Gokhale, Additional District Judge, 2 [1959] A. I. R. Andhra Pradesh 534. 
Khamgaon, in Civil Appeal No. 97-A of 1954, 3 [1948] A. I. R. P. C. 95. 
reversing the decree passed by B. S. Wan- 4 (1953) 55 Bom. L. R. 890, s.o. [1954] 
khade, Civil Judge, Class II, Belgaum, in Civil A. I. R. Bom. 153. 
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' TAMBE J. The question that arises for consideration in this appeal relates 
to the construction of the expression ‘‘signed by him or on his behalf’’ occurring 
in the first part-of s. 53A of the Transfer of Property Act, hereinafter referred 
to as the Act. Following facts give rise to this question. One Shankarlal, father 
of plaintiffs-appellants Nos. 1 and 2 and husband of plaintif No. 3, agreed to 
sell field S. No. 91/1 area 4 acres 15 gunthas situate in mauza Khel Dalvi in 
Jalgaon ‘taluq, district Buldana, for a consideration of Rs. 300 to one Sk. Yakub, 
husband of defendant-respondent Sharifabi. A draft sale-deed embodying all 
the terms of the contract was duly signed by Shankarlal. Sk. Yakub paid the 
entire consideration to Shankarlal and possession of the field in suit was de- 
livered by Shankarlal to Sk. Yakub at the time of the execution of the draft 
sale-deed. This sale-deed, however, was not registered on account of the sudden 
death of Shankarlal.. Since December 16, 1941, Sk. Yakub and thereafter his 
widow Sharifabi remained in‘possession till December 7, 1953, the date on which 
Shankarlal’s two sons Labhchand and Jaikisan and his widow Sundarabai in- 
stituted this suit.- The plaintiffs’ case in ‘brief was that they were not parties 
to the document of contract of sale, the field in suit was the ancestral property 
belonging. to the joint family of the plaintiffs and Shankarlal, with Shankarlal 
as its manager, the family had extensive property and there was no legal 
necessity for the alienation. The plaintiffs further pleaded that the contract 
was without consideration and was not for the benefit of the estate. According 
to the plaintiffs by virtue of the contract, Sk. Yakub did not get any right, 
title-or interest in the field and his possession was wrongful. They, therefore, 
prayed that, possession of the field be delivered to them; in the alternative. they 
pleaded that at least possession of 3/4ths portion of the field, that is, their share 
in the field be delivered to them. The defendant denied that the field in ques- 
tion was the joint family property of Shankarlal and the plaintiffs. According 
to her, it was the exclusive property of Shankarlal. In the alternative, she 
pleaded that even assuming that the.property was a joint family property, 
Shankarlal who was the karta of the joint family had entered into the contract 
for legal necessity. According to her, full consideration was paid and posses- 
sion had been obtained by Sk. Yakub and the terms of the contract were reduced 
to writing and were signed by Shankarlal on behalf of the entire family; her 
possession was, therefore, protected under s. 58A of the Act. 

The facts found are that the field in question was the joint family property, 
that the transaction of December 16, 1941, was for valuable consideration, 
that there was legal necessity justifying the transaction and in this sense the 
transaction was. binding on the plaintiffs. The learned J udge of the trial Court, 
however, held that the defendant was not entitled to call in aid, s. 53A of the 
Act. Sk. Yakub not having acquired any legal title to the field in question, 
the defendant was bound to restore. possession to the plaintiffs. In taking this 
view the learned Judge has placed reliance on a decision reported in Rattayya 
v. G. Chandrayya.' In this view of the matter, the plaintiff’s suit for posses- 
sion was decreed in the trial Court. On appeal by the defendant, the decree of 
the trial Court has been reversed. The appellate Court has affirmed the findings 
of fact recorded by, the trial Court. It disagreeing with the trial Court took 
the view that the defendant was entitled to call in aid s. 58A of the Act. In the 
opinion of the learned Judge the plaintiffs were fully covered by the expression 

“any person claiming under him’’ (transferor) occurring in s. 58A of the Act. 
He, therefore, allowed the appeal and dismissed the plaintiffs’ suit. The plain- 
tiffs have, therefore, preferred this second appeal and on being referred to a 
Division Bench it has eome before us. 

At the outset it must be stated that the learned counsel for the appellants 
eonceded that the right claimed by Sundarabai, appellant No. 3. was claimed 
under Shankarlal and, therefore, she was debarred from claiming her share 
under s. 53A of the Act, but according to the learned counsel sons of Shankarlal, 
Labhchand and Jaikisan cannot be said to be persons claiming under Shankar- 


1 [1948] A. I. R. Mad. 526. 


604, THE BOMBAY LAW REPORTER. [VOL, LXII. 


lal. The judgment and decree of the appellate Court were, therefore, vitiated. 
This contention, no doubt, is well-founded. The fact found is that the field in 
question was the ancestral property in the hands of Shankarlal. That being 
the position, both Labhchand and Jaikisan had share in the property by virtue 
of their birth and, therefore, it cannot be said that the right claimed by Labh- 
chand and Jaikisan in the field in question was claimed by them under Shankar- 
lal. But this position in law is not of much assistance to appellants Labhchand 
and Jaikisan. It is still to be considered whether they are debarred from in- 
stituting this suit under the first part of s, 53A of the Act. In other words, 
can it be said that the contract of December 16, 1941, has been signed on their 
behalf by Shankarlal? 


Mr. Chandurkar, learned counsel for the respondent, contends that on true 
construction of the expression ‘‘signed on his behalf’’ the transaction in ques- 
iion has been signed on behalf of these two appellants by Shankarlal who was 
the manager of the joint family; inasmuch as he had authority to alienate the 
property in its entirety because the alienation was justified by existence of legal 
necessity. On the other hand, it is the contention of Mr. Pendharkar, learned 
counsel for the appellants, that the document on its face shows that Shankarlal 
has signed it only on his own behalf. Shankarlal does not say that he was exe- 
euting the document as the karta of the joint family or that he was signing the 
document on his behalf as well as on behalf of his two sons Labhchand and Jai- 
kisan. There is, therefore, nothing in the document to show that Shankarlal had 
signed the document on behalf of the two appellants Labhchand and Jaikisan. 
According to Mr. Pendharkar, strict construction must be placed on the expres- 
sion ‘‘signed on his behalf’’ inasmuch as s. 53A does not create a right but only 
affords a shield against dispossession. Reliance is placed by Mr. Pendharkar 
on decisions reported in Rattayya v. G. Chandrayya and Satyanarayanamurty 
v. Subrahmanayam.2 These decisions no doubt lend support to the contention 
raised by Mr. Pendharkar. In Rattayya v. G. Chandrayya, the reasons given 
by the learned Judge in support of his view are in the following terms (p. 527): 

“ ..The language of section 53-A is not that the contract should be signed ‘by him 
or must be deemed to have been signed on his behalf’, The language is ‘signed by him 
or on his behalf’. The statute, therefore, requires the actual signature of somebody who 
is the plaintiff or by some one on his behalf. If it is merely a question of inferring that 
the signature was on behalf of others also, the section, in my opinion, would have no 
application and the language should have been ‘signed by him or on his behalf or deem- 
ed to have been signed on his behalf’. To accept the contention of the learned advocate 
for the respondent would be introducing into the language of the section, ignoring the 
express words, terms which are not there. I am, therefore, unable to accept the inter- 
pretation sought to be placed by the learned advocate for the respondent on S. .53-A, 
T. P. Act. 

The same reasoning has been followed by a Division Bench of the Andhra 
High Court in Satyanarayanamurty v. Subrahmanayam. With utmost respect, 
we find it difficult to put such a strict construction on s. 538A of the Act as that 
would, in our opinion, defeat the intention of the Legislature. It is well-settled 
that the origin of the equitable doctrine of part performance is that a person 
who has performed his part of the contract and obtained possession of the 
property. should be in a position to protect his possession against the person 
who has transferred the property or the person who claims through him. This 
doctrine has been adopted in Indian law subject to two conditions that the 
. contract must be in writing and that it should be for valuable consideration. 
Therefore, in each case it has to be seen whether the contract that has been made 
was made on behalf of the person suing contrary to the terms of the contract 
or whether the person who is suing is claiming through the person who had 
made the contract. In considering a case on slightly different facts their 
Lordships of the Privy Council have adopted certain tests in Subrahmanyam 


2 [1959] A. I. R. Andhra Pradesh 534. 
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v. Subba Rao.3 In that case a mother of a Hindu minor had entered into a 
contract for sale of immovable property belonging to the minor, on his behalf, 
and the contract was one which was within her competence as guardian to enter 
into so as to bind the-minor by it, and the contract was for the benefit of the 
minor. In these circumstances their Lordships held that the minor was the 
person who most aptly answered the description of ‘‘the transferor’’. The rea- 
sons given by their Lordships are at page 97 of the Report: 

“The learned authors (Pollock & Mulla’s Indian Contract and Specific Relief Acts) 
are here referring to the decision in 30 I.A. 114 already cited. They continue: 

‘It is, however, different with regard to contracts entered into on behalf of a minor 

by his guardian or by a manager of his estate. In such a case it has been held by the 
High Courts of India, in cases which arose subsequent to the governing decision of the 
Privy Council, that the contract can be specifically enforced by or against the minor, if 
the contract is one which it is within the competence of the guardian to enter into on 
his behalf so as to bind him by it, and, further, if it is for the benefit of the minor. But 
if either of these two conditions is wanting, the contract cannot be specifically enforced 
at all’ 
In the present case neither of the two conditions mentioned is wanting, having regard 
to the findings in the Courts in India. It would appear, therefore, that the contract in. 
the present case was binding upon the respondent from the time when it was executed. 
If the sale had been completed by a transfer, the transfer would have been a transfer of 
property of which the respondent, and not his mother, was the owner. If an action had 
been brought for specific performance of the contract, it would have been brought by or 
against the respondent and not by or against his mother. 

' Having regard to all the circumstances, their Lordships are of opinion that the res- 
pondent is the person who most aptly answers the description of ‘the transferor’ in the 
sense in which these words are used in section 53A.” 

The test'then that has to be applied in each case is whether the contract was 
binding on the person and could have been specifically enforced against him. 
Other test is whether if the transaction had been completed by a duly executed 
and registered deed of transfer the transfer would have been binding on the 
person concerned. If we get the answer in the affirmative to both these questions, 
then the person answers the description of ‘the transferor’ within the meaning of 
s. 53A of the Act. It is now not in dispute that had Shankarlal executed a com- 
pleted and’ registered sale-deed it would have been binding on the plaintiffs, the 
transfer being for consideration and justified by existence of legal necessity. It is 
also not in dispute that had Md. Yakub chosen to do so he could have specifically 
enforced the contract against plaintiffs Nos. 1 and 2. In our opinion, therefore, 
plaintiffs Nos. 1 and 2 are the transferors and they answer the description of 
the expression ‘transferor’ occurring in s. 53A of the Act. Shankarlal, who had 
signed the contract of sale, had in law authority to enter into the contract on 
behalf of his minor sons, he being the karta of the family. In these circum- 
stances, it logically follows that he had signed it on their behalf also. It is true 
that Shankarlal does not in terms say that he was signing on behalf of his sons 
who were then minors but then he has in terms transferred the entire field and 
not his share therein. He was contracting to transfer the entire field including 
plaintiffs Nos. 1 and 2’s share therein for legal necessity. He was in law autho- 
rised to do so. It necessarily follows that the contract had been signed by him 
on behalf of his then minor sons, plaintiffs Nos. 1 and 2, also. In our opinion, 
failure to expressly mention in the contract that it is being signed on behalf 
of the plaintiffs does not come in the way of the defendant from raising a 
defence under s. 58A of the Act, if she can on evidence establish that the con- 
tract had been signed by the contracting party on behalf of the plaintiffs. Same 
results are reached on looking to the case from another aspect. Question simi- 
lar in nature but in a slightly different form was raised before a Division 
Bench of this Court in Ranchhod Ramnarayan v. Manuba.+ A widow had 


3 [1948] A. I. R. P. C. 95. A. I. R. Bom. 153. 
4 (1953) 55 Bom. L. R. 890, s.o. [1954] 
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validly entered into a contract of sale of certain property inherited by her as 
limited owner; there was legal necessity justifying the contract. She, however, 
could not complete all the formalities; the proposed transferee had paid con- 
sideration and had performed his part of the contract. After the death of the 
widow the reversioners then brought a suit against the proposed transferee for 
possession of the property and the question raised was whether the reversioners 
‘were persons claiming interest in the property under the widow. In other words, 
the expression ‘person claiming under him’ occurring in the penultimate para- 
graph of s. 53A of the Act fell for construction in that case. Obviously, on 
strict construction of that clause, reversioners could not be the persons claiming 
under the widow who had entered into the contract. It is clear that the rever- 
sioners do not claim through the widow but claim through the last male holder. 
It has been held by a Division Bench of this Court that a contract of sale 
validly entered into by the widow would be defeated at the hands of the rever- 
sioner if a literal construction is placed upon the words ‘person claiming under 
the transferor’ because under the Hindu law the estate passes to the rever- 
sioner on the death of the widow as the heir of the last male holder and not as 
the heir of the widow. But to place such a construction would be opposed to the 
principles of equity and inconsistent with the spirit of the Hindu law because, 
under Hindu law, the widow’s right is in the nature of a right of property 
and her position that of an owner and, therefore, if she had gone a step further 
and sold a part of the estate for a legal necessity the sale would have bound 
the reversioner and succession would open with regard to the undisposed re- 
mainder of the estate only. Therefore, it would be more reasonable to put upon 
those words a liberal construction and hold that the reversioners are bound by 
a contract of sale entered into by the widow for a legal necessity as a person 
elaiming under her and that the purchaser from her is entitled to rely upon 
the provisions of the section because the reversioners, though they do not claim 
through the widow, are her successors-in-title of the estate after the widow’s 
death under the Hindu law in the sense that the extent of the estate which 
would devolve on them would always depend on the exercise by her of her un- 
doubted right of disposal of the estate for a legal necessity. In our opinion, we 
see no reason why liberal construction also should not be placed on the expres- 
sion ‘‘signed on his behalf’’ occurring in the earlier part of s. 58A of the Act. 
We would further say that putting liberal construction would advance the 
varrying out into effect the intention of the Legislature underlying the provi- 
sions of s. 53A of the Transfer of Property Act. In this view of the matter, we 
do not feel that any case has been made out to interfere with the decision of the 
iower appellate Court. | | 


- In result, the appeal fails and is dismissed with costs. 
Appeal dismissed. 
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Before the Howble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Gokhale. 


ABDUL SAKUR: DADAMIYA v. MARUTI BALI KOKATE.* 


Hyderabad Tenancy and Agricultural Lands Act (XXI of 1950), Secs. 38E(1), 38—De- 
ceased landholder leaving heirs—Whether holding of deceased to be treated as one 
unit for purposes of proviso to s. 38E(1). 


For the purposes ‘of the proviso to s. 38E(1) of the Hyderabad Tenancy and Agri- 
cultural Lands Act, 1950, the holding of a deceased Mahomedan must after his death 
be treated as one unit, unless it is divided by metes and bounds and the shares of his 
heirs in it are separated. 

‘Under s. 38E of the Act the tenant becomes the owner of the entire land held by 
him, i. of the shares of all the joint holders in it, whether they are Hindus or 
muslims or belong to any ‘other community, subject to the condition that the land 
left with all the joint holders together is not less than two family holdings. 


Tre facts appear in the judgment. 


R. G. Nandapurkar and A, A. Omar, for the petitioners. 


P. R. Gandhi, with M. D. Pathak, for opponent No. 1, in Applications Nos. 
1211 and 1212.. 


P. R. Gandhi, with V. 8. Deshpande, for opponent No. 1, in Application No. 
1213. 


CHAINANI C.J. In these sees eases the Bombay Revenue Tribunal has taken 
the view that for the purposes of the proviso to sub-s. (J) of s. 38E of the 
Hyderabad Tenancy and Agricultural Lands Act, the holding of a deceased 
Muslim will after his death be treated as one unit, unless it is divided by metes 
and bounds and the shares of his heirs in it separated. The correctness of this 
view is being challenged before us. 


In the first ‘two cases, the lands in dispute belonged to Dadamiya, the father 
of the two petitioners, and his brother Abdul Gafoor. Dadamiya died some 
time in 1947; leaving behind the petitioners and another son, six daughters 
and two wives. The first opponents in the two: petitions are the tenants of these 
lands. They were provisionally declared to have become the owners of the 
lands after the issue of a notification by the State Government under sub-s. (/) 
of s. 38E of the Act. The petitioners objected to these declarations. They 
contended that after the death of their father, they and his other heirs held 
the lands as tenants-in-common, that each of them was the owner of only his 
share in the lands, that this was less than two family holdings, and that, con- 
sequently, the tenants could not be declared to be the owners of the lands. 
These arguments were not accepted by the Revenue Tribunal. The Revenue 
Tribunal followed the decision of a Special Bench of the Revenue Tribunal 
in another case, in which it had been held that where the lands left by a de- 
ceased Mahomedan had not been divided by metes and bounds by his heirs, 
all the lands should be treated as one unit for the purposes of the proviso to 
sub-s. (Z) of s. 38H. 


In the third application, the land belonged to the father of the petitioner. 
He died leaving behind the petitioner and other heirs. The petitioner also ob- 
‘jected to the declaration made in favour of the tenant on the ground that his 
share in his father’s holding v was less than two family holdings. This objection 
was overruled. 


It has been contended before us that the view taken by the Revenue Tribunal 
is not correct, that under Mahomedan law the heirs of a deceased Muslim do 
not form a joint family, that each one of them is the owner of only his parti- 
cular share, that they cannot, therefore, be said to be the owners of the whole 


+ 


*Decided, March 8, 1961. Special Civil Civil Applications Nos. 1212 and 1213 of 
Application No. 1211 of 1960 (with Special 1960). 
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holding and that, consequently, the share of each heir should be considered 
separately for deciding whether the tenant is entitled to purchase the lands. 
Sub-section (J) of s. 38E states that notwithstanding any law for the time 
being in force or any custom, usage, decree, contract or grant to the contrary, 
the Government may, by notification in the Official Gazette, declare in respect of 
any area and from such date as may be specified therein that ownership of all 
lands held by protected tenants which they are entitled to purchase from their © 
landholders in such area shall stand transferred to and vest in the protected 
tenants holding them and from such date the protected tenants shall be deemed 
to be the full owners of such lands. The first proviso to this sub-section states 
that the transfer under this sub-section shall be subject to the condition that 
the extent of the land remaining with the landholder after the purchase of the 
land by the protected tenant, shall not be less than twice the area of a family 
holding. Under these provisions, therefore, a tenant becomes the owner of the 
land, which he is entitled to purchase under the provisions of the Act, subject 
to the condition that the land left with his landholder is not less than twice the 
area of a family holding. Sub-section (7) of s. 38 lays down what lands a 
tenant is entitled to purchase from his landholder. This sub-section provides 
that a protected tenant shall be entitled to purchase the landholder’s interest 
in the land held by the former as a protected tenant or, as the case may be, 
ordinary tenant. The proviso to this sub-section states that where such tenant 
is an ordinary tenant and the landholder is a minor, a widow, a person serving 
in the armed forces, or a person subject to any physical or mental disability, 
such tenant shall be entitled to purchase the landholder’s interest after the 
expiry of two years from the date specified in this proviso. The Explanation 
to this sub-section states that where land is held by a tenant under two or 
more joint landholders, the proviso to sub-s. (Z) shall not apply if at least 
one joint holder is’ outside the categories specified in the said proviso. This 
Explanation, therefore, deals with the case of joint holders, that is, where the 
land is held by more than one person and where one of the holders belongs to 
one of the categories mentioned in the proviso. The Legislature, therefore, also 
contemplated cases in which the land is held by more than one person. In 
such cases also the section will apply and the tenant is entitled to purchase 
the interest of all the joint holders, because they together are his landholders. 
Even if one of the joint holders is a widow or belongs to one of the other 
categories mentioned in the proviso, the tenant will be entitled to purchase 
the shares of all of them in the land, if at least one joint holder is outside 
the categories specified in the said proviso. 

It is, therefore, clear that in cases in which the land is held by more than one 
person, they together constitute the ‘‘landholder’’. Under s. 88E the tenant 
becomes the owner of the entire land held by him, i. of the shares of all the 
joint holders in it, subject to the condition mentioned in the proviso to sub- 
s. (1) of s. 388E. This proviso requires that the land left with the landholder 
shall not be less than two family holdings. : Where the land is held by several 
persons, all of them are landholders and the extent of land left with all of them 
together will have to be taken into consideration for deciding whether it is 
less or more than two family holdings. In other words, the tenant will be 
entitled to purchase the land, unless it is shown that the total area of the 
lands remaining with all the joint holders is less than the area of two family 
holdings. 

This will be the position, whether the joint holders are Hindus or Muslims 
or belong to any other community. If they are Muslims, they hold the land 
as tenants-in-common and each one of them has a specified share or interest 
in it. But until the land has been divided by metes and bounds, none of 
them ean be said to be the owner of any particular part of the land. The land 
belongs to all of them jointly and they together are its landholders. No one 
of them can say that any particular part of the land belongs to him or that he 
is the landlord of any specified portion of it. Every one of them has an in- 
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terest in every part of the land. In such a case, the ‘‘landholder’’ within the 
meaning of the proviso to sub-s. (J) of s. 38H, would mean all the joint holders 
together. For the purpose of this proviso, therefore, the lands inherited or 
held by all- of them will have to be taken into-consideration for determining 
whether they donot exceed twice the area-of a family holding. It may also 
be noted that the proviso does not say that where there are two or more joint 
holders, the land left with each one of them should be equal to two family 
holdings. 

The position. vla be different -where the holding left by the deceased has 
been divided by metes and bounds. ’In'that case each heir will be the owner 
and landlord of a particular or specified part of the holding. He will have 
no share. or interest in any other part of the holding. Consequently, in such 
a case the ‘right of purchase of the tenant will have to be considered separately 
for each portion of the land or holding held separately. 

In our opinion, therefore, the view taken by the Revenue Tribunal is correct. 

The rule‘ i in each application will, therefore, be discharged. No orders as to 
costs. ae ae : 

ce Rules discharged. 


” 


CRIMINAL REVISION. 


i b 3 -Before Mr. Justice Naik. 


GULABCHAND SWARUPCHAND v. THE STATE OF MAHARASHTRA.* 


Indian Penal Code (Act XLV of 1860), Sec. 405—Trust registered under Bombay Pub- 
lie ‘Trusts Act, 1950—Accused managing trust property situated at Rajasthan—Trustee 
sending money from Bombay to accused at Rajasthan for carrying out repairs and 

renovations of trust property—Accused spending fraction of such amount for repairs 
and renovations—Trustee filing complaint against accused in Bombay Court for cri- 

. minal ‘breach of trust in respect of remaining amount—Whether Bombay Court has 

_ jurisdiction | to proceed with complaint. 


The accused were the managers of certain trust property which was situate in 
Rajasthan. The trust was registered under the Bombay Public Trusts Act, 1950, 
and its office was in Bombay. The complainant who was the sole trustee of the 

. trust had sent an amount from Bombay to the accused to carry out repairs and re- 
,, novations of the trust property in Rajasthan. The complainant thereafter found that 
the accused had spent only a fraction of the amount sent for repairs and renovations 
and he, therefore,. filed a complaint against the accused under s. 406 of the Indian 
Penal Code, 1860, for criminal breach of trust in respect of the remaining amount. 
The accused raised a preliminary objection that the Bombay Court had no juris- 
diction: to proceed. with the complaint as the offence of criminal misappropriation 
had taken place outside the limits of the Bombay Court. The complainant contend- 
ed that the accused were liable to render accounts with regard to the amount sent 
for the purpose of repairing and renovating the property, and inasmuch as they had 
not rendered the accounts in Bombay with regard to the sums spent by them, that 
, was the first overt act regarding the dishonest intention of the accused and that also 
aO was the only source of knowledge of the complainant, so far as the commission of the 
.offence by the accused was concerned:— 
Held, that the offence of misappropriation in cas of the amount was completed 
-= outside the limits of the Bombay Court, 

that although in the instant case the question of ndate accounts of the amount 
did not arise, as there was no allegation that there was an agreement that accounts 
had to be, rendered in Bombay, in such cases the place where the accounts are to 
be rendered has no relevance so far as the actual offence of misappropriation is con- 
cerned, and" 


*Decided, March 13, 1961. Criminal Revision Application No. 75 of 1961, 
L.R.—39. 
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that as in this case the allegations in the complaint did not disclose that any offence 
of criminal breach of trust had taken place within the limits of Bombay, the Bombay 
Court had no jurisdiction to proceed with the complaint. 

In re'Jivandas Savchand,’ Emperor v. Ramratan Chunilal; ‚Gunananda Dhone v. 
Lala Santi Prokash Nanley’ and D’miello v. Pereira‘ referred to. 


THE facts are stated in the judgment. 


K. M. Desm, with N. N. Vaishnav, for the applicants-accused. 
Ñ. 8. Kavlekar, with B. K. Sonar, for opponent No. 1. . 
V. T. Gambiurwalla, Assistant Government Pleader, for the State. 


Nar J. This application arises out of a private complaint lodged by op- 
ponent No. 1 (who will hereafter be called the complainant) on February 29, 
1960, against the four petitioners (who will hereafter be called the accused) 
under s. 406 read with s. 114, Indian Penal Code. The complainant claims’ to 
be the sole trustee of Khudala Jain Deosthan Trust, which, according to the 
complainant, is registered with the Charity Commissioner at Bombay under 
the Bombay Trusts Act. The office of the trust is situate in Bombay. Accused 
Nos. 1 and 2 are the Honorary Managers and constructive trustees of the Jain 
temples belonging to the trust situate at Phalna and Khudala in Rajasthan. 
Accused Nos. 3 and 4 are the paid clerks of the trust. The complainant alleges 
that the temples were old and required repairs and renovations and for that 
purpose a sum aggregating Rs. 45,000 and odd was sent to accused Nos. 1 and 
2 from time to time as per their.demands. . The complainant also alleges that 
on enquiries he found that the accused had spent only a fraction of the amount, 
i.e., Rs. 15,000 on the construction work and have committed criminal breach 
of trust of a sum of Rs. 30,000 and odd. The second allegation made by the 
complainant is that accused ‘Nos. 1 and 2 have been authorised to receive dona- 
tions and offerings at the temples and that they have received a sum of Rs. 20,000 
by way of donations. The complainant alleges that he came to know about 
these receipts while the accused were rendering accounts in Bombay. The 
third set of allegations is that the complainant had sent silver bars worth 
Rs. 8,000 for the purpose of preparing silver utensils for the deities and silver 
sheets worth Rs. 3,000 for the doors of the temples. The complainant alleges 
that these bars and sheets were sold by the accused in Rajasthan and the ac- 
cused have misappropriated’ the sale proceeds thus realised. 

After the service of the summons, the accused appeared and raised a preli- 
minary objection that the Bombay Court has no jurisdiction to- proceed with 
the complaint, since the offence of criminal misappropriation had taken place 
outside the limits of the Bombay Court. The.trying Magistrate did not accept 
the preliminary objection and directed to proceed with the complaint. It is 
against that order that the accused have come up in revision. 


It would at once be noticed that there are three items which have been men- 
tioned in the complaint and the complainant’s case has to be considered Sepa- 
rately with regard to each of these items. Taking the simplest case viz., of 
the sale of silver bars and sheets, it is clear from the allegations contained in 
the complaint that the silver bars and sheets were sold by aecused Nos. 1 and 2 
at Rajasthan. That means that the offence of misappropriation was complete 
in Rajasthan and the complainant had come to know about’ the same. Taking 
the next allegation relating to the receipt of donations to the tune of Rs. 20,000, 
in the first place, it is necessary to remember that while stating the offence, the 
complainant has restricted himself only to two items viz., the amount sent from 
Bombay for ‘the purpose of effecting repairs and renovations and the silver 
bars and sheets also sent from Bombay for the use of the deities. There is no 
mention in the final paragraph of the complaint that any criminal misappro- 

1 (1930) 32 Bom L.R. 1195, vs. 3 (1924) 29 C.W.N. 432. 


2 (1921) LLR. 46 Bom. 641, s.o. 24 Bom. 4 (1937) 39 Bom. L.R. 620. 
L.R. 4 | | | 
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priation or breach of trust has been committed in Bombay in regard to the 
amount of donations collected by accused Nos. 1 and 2.. Mr. Kavlekar, for 
opponent No. 1, contended that in the earlier part of the complaint, the com- 
plainant has mentioned that the aceused have collected donations to the tune 
of Rs. 20,000 and have not sent the moneys to him. He argued that this 
amounts to making out a case of misappropriation or criminal breach of trust. 
The relevant sentence runs thus: 


“« ,.The accused, while rendering some accounts to me, have mentioned therein that 

they have received a further sum of Rs. -20,000/- in all, by way of donations, but did 
not send the said amount to me.” 
In the first place, it is necessary to remember that the aceused have rendered 
some account in respect of these collections and that the complainant came 
to know about these collections from the statement of accounts submitted by 
the accused. If the accused had any intention of misappropriating the moneys, 
they would not have rendered account in regard to the same. Nor would they 
have mentioned the fact that they had collected donations to the tune of 
Rs. 20,000. Finally, the mere statement that the accused have not sent the 
amount to the complainant does not amount to an averment that criminal breach 
of trust or criminal misappropriation has been committed with regard to the 
same. It is possible that the accused had assured the complainant that they 
would send the amount and that the complainant was satisfied with that as- 
surance. This possibility has to be considered in the context of the failure to 
mention in the governing paragraph regarding the misappropriation of 
Rs. 20,000, although reference has been made to misappropriation in regard 
to the remaining two amounts. It, therefore, appears clear to me that no 
offence is disclosed with regard to the collections of Rs. 20,000. That being the 
ease, it is not necessary to consider the question as to whether in regard to 
this item, the Bombay Court has jurisdiction to proceed with the case. All 
the same, I will refer to this question incidentally while discussing the legal 
aspect arising out of the two rulings of the Bombay High Court cited before 
me. 

Mr. Kavlekar contended that the accused were liable to render accounts with 
regard to the amounts that were sent to them for the purpose of repairing 
and renovating the temples, and inasmuch as they have not done so in Bombay 
with regard to the sums spent by them, that would be the first overt act regard- 
me the dishonest intention of the, accused and that also would be the only 
source of knowledge of the complainant, so far as the commission of the offence 
by the accused is concerned. In this connection he relies upon certain dicta 
of Mr. Justice Madgavkar in In re Jivandas Savchand', which is a full bench 
case. The facts of that case were as follows (p. 1195): 

“The complainant entered into a partnership with the accused in Bombay in the 
business of merchants and commission agents in rice carried on at Rangoon. Accused 
No. 1 was to manage and conduct the business at Rangoon in accordance with the in- 
structions issued to him, and was allowed to draw monthly expenses at a certain sum. 
The head office was to be in Bombay; and accused No. 1 was to send to the head office 
weekly statements of accounts as well as business transacted on behalf of the part- 
nership. The accounts of partnership were to be made up once in a year, the profit 
and loss account to be forwarded by accused No. 1 to the head office immediately after 
the accounts were made up, and the distribution of profit and loss was to be entered up 
thereafter in accordance with the instructions received from the head office. Accused 
No. 1 went to Rangoon, and used to send weekly statements of accounts to the head 
office in Bombay; but later he misappropriated the firm’s moneys and falsified the ac- 
counts. A complaint of offences under ss. 405 and 477A of the Indian Penal Code having 
been filed against him in Bombay.” 

It was held: 


“That the Bombay Court had no jurisdiction to try the offence of criminal breach 
1 (1980) 32 Bom. L.R. 1195, 3.B. 
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of trust which occurred at Rangoon, inasmuch as s. 181(2) and not s. 179, Criminal Pro- 
cedure Code, applied to the case.” 
It was also held: 

“That the offence of criminal breach of trust was completed in Rangoon and that 
the obligation of accused No. 1 to render accounts in Bombay and to send the accounts 
to Bombay did not give the Bombay Court jurisdiction to try the offence.” 

The question that was referred to the full bench arose because of an earlier 
decision of the Bombay High Court in Emperor v. Ramratan Chunilal*. In 
that case, Sir Norman Macleod C.J. held that a case of criminal breach of trust 
would fall within the ambit of s. 179, Criminal Procedure Code, because the 
loss suffered by the complainant is the consequence of the commission of the 
offence of criminal breach of trust. This view was rejected by the full bench 
on the ground that pecuniary loss is not the essence of the offence of criminal 
breach of trust. The loss may or may not occur. It was also pointed out 
that the consequence which is spoken of in s. 179, Criminal Procedure Code, is 
the consequence of the offence and not some collateral by-product of the offence. 
It was, therefore, held that the case of criminal breach of trust would fall 
within the purview of s. 181(2), Criminal Procedure Code. On this point, 
there was complete unanimity between the three learned Judges, who were 
the members of the full bench. Beaumont C.J., who delivered the main judg- 
ment of the Court, further pointed out that the question as to whether the 
accounts were required to be rendered and the question as to how the com- 
_ plainant came to know of the. commission of the offence are irrelevant for de- 

termining the place of the offence. Reliance was placed on the second part 
of s. 405, Indian Penal Code, for the proposition that having regard to the fact 
that the complainant could not know and had no means of knowing where the 
criminal breach of trust has actually taken place, the place where the accounts 
were to be rendered would be the place where the offence of criminal breach of 
trust was completed. The second part of s. 405, Indian Penal Code, runs thus: 

“.,.or dishonestly uses or disposes of that property in violation of any direction of 
law prescribing the mode in which such trust is to be discharged, or of any legal con- 
tract, express or implied, which he has made touching the discharge of such trust,...” 
The case, which was under the consideration of the full bench, was a case of an 
agent, who was liable to render accounts to his principal at the head office, 
viz., at Bombay. Naturally, therefore, the second clause of s. 405, Indian Penal 
Code, was attracted to that case, In the present case, there is no contractual 
relationship between the complainant and the accused. There is no suggestion 
that there is any legal liability to render accounts by any of the accused to 
the complainant. As a matter of fact, the complainant gave notice only to 
accused Nos. 3 and 4 and called upon them to submit the statements of accounts. 
It may be that accused Nos. 1 and 2 are liable to pay back the moneys, which 
they have not spent for the work of repairs and reconstruction. That does 
not necessarily involve the liability to account. It is not, therefore, necessary 
to consider the applicability of the dicta laid down by Mr. Justice Madgavkar 
in detail to the present case. A few observations in that respect will be suff- 
cient for our purpose. 

Reliance was placed on a decision in Gunananda Dhone v. Lala Santi ee rOnaeh 
Nanley® and, in particular, on the following observations (p. 486): 

..There is, in my opinion, considerable force in the contention; but at the same 
time, Tooking to the words of sec. 405, I. P. C, I am disposed to take the view that if 
there is a contract that the accused is to render accounts at a particular place and 
fails to do so as a result of his criminal act in respect of the money, he can, without 
unduly straining the language of the section, be said to dishonestly use the money, at 
that place as well, in violation of the express contract which he has made touching the 
discharge of the trust by which he came aA the money, and so commits the offence 
of criminal breach of trust at that place also’ 


2 haat I.L.R. 46 Bom. 641, s.c. 24 Bom. 3 (1924) 29 C.W.N. 432. 
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These dicta were expressly dissented from by the learned Chief Justice, who 
ha (p. 1212): 


.. With very ‘great respect to the learned Judges who decided that case, I am 

ble unable to ‘follow the line of reasoning.” It seems to me to involve a confusion 
between ‘the place where the offence was committed and the place where the com- 
plainant first acquired evidence that the offence’ had been committed. I can see nothing 
in s. 405 of the Indian Penal Code to justify the contention that when a man in Rangoon 
delivers false accounts in Bombay, he is thereby making‘ a dishonest use in Bombay 
of money or property which has never left Rangoon. If the principle contended for 
is sound, it might have far reaching consequences....I think that general provision is 
one which is founded on considerations of principle and expediency, and that Courts 
ought not to be astute in finding reasons for assuming jurisdiction to deal with crimes com- 
mitted outside’ their jurisdiction.. 
Mr. Justice Madgavkar, who delivered a separate judgment, agreed with the 
view taken by the learned Chief Justice ‘with regard to the applicability of 
s. 181 (2), Criminal Procedure Code, to the case of criminal breach of trust. 
At the ‘same time, the learned Judge, after referring to the Caleutta case 
ones. (p. 1214) : 


..The only doubt in my mind is as regards the class of cases referred to in the 
aes portion of the judgment, where by reason of the secrecy observed by the 
accused’ doubt exists as to the exact manner, point of time or place where the mis- 
appropriation and conversion, etc., takes place, all matters within the special knowledge 
of the accused himself, and not of the complainant, who can only judge from any overt 
act of the accused showing the dishonesty, which is essentially necessary to be proved. 
In such cases, if and where the accused is under liability to render accounts at a parti- 
cular time and fails to do so, such failure may be the first overt dishonest act to the 
complainant’s knowledge and the Court within the local limits where such failure takes 
place may have jurisdiction. But where the offence is completed at one place, the fur- 
ther liability to render accounts at another place does not confer jurisdiction under 
s. 179 upon the Magistrate at the latter place since the offence is already completed at 
the former place.. ‘At the same time, as is conceivable, where the offence is not completed 
as far as the knowledge and belief of the complainant goes in the place where the 
money was first sent, but the dishonest intent which is a necessary ingredient is only 
completed not merely as evidence but actually. as factum of dishonesty by some act as 
such as the rendering of accounts, then I am unable to say that even under s. 181, sub- 
s. (2), the criminal Courts in the latter place are excluded from jurisdiction.” 

Mr. Kavlekar points out that there is no allegation in the complaint as to the 
place where the amounts sent from Bombay were actually misappropriated. I 
am unable to understand how the failure to make mention of the place where 
the moneys were misappropriated helps the Bombay Court for assuming juris- 
diction in that respect. As a matter of fact, the complainant should have speci- 
fically stated that so far as he knows, the misappropriation was completed in 
Bombay or, at any rate, the dishonest intention was exhibited in Bombay. Had 
he made any such statement, perhaps, there was some room for Mr. Kavlekar’s 
argument. The trend of the allegation made in the application, on the other 
hand, shows that the amounts were misappropriated at the place where they 
were sent. In any case, ‘it was clear that the offence of misappropriation was 
completed so far as the amount sent from Bombay is concerned. Furthermore, 
as pointed out above, there is no allegation, whatsoever, that there was agree- 
ment that accounts should be rendered in Bombay with regard to the amounts 
that were sent by the: complainant to the accused from Bombay. Actually, 
the question of rendering accounts, so far as the moneys sent from Bombay is 
concerned, does not arise. The amounts were to be utilised for doing the work 
of repairs and reconstruction in Rajasthan. If any money is left over, that 
will have to be paid back to the complainant. "But, that does not necessarily 
raise the question of any liability of rendering accounts in Bombay. But, 
apart from this, the complainant does not say that he is m doubt about the 
fact of misappropriation. According to him, the factum of misappropriation 


~ 
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has undoubtedly taken place. The place where’ the accounts are to be ren- 


‘dered has no relevance so far as the actual offence is concerned. Even 


Mr. Justice Madgavkar has made a distinction between the circumstance -that 
the offence is completed at one place and the circumstance that 
accounts are to be rendered at another place and pointed out that failure. of 
rendering accounts at the second place does not confer jurisdiction upon the 
Magistrate at the latter place, since the offence is already completed at the 
former place. The observations made by Mr. Justice Madgavkar are not in 
accord with the observations of the majority of the learned Judges viz., Beau- 
mont C.J, and Baker J. 

Reference was then made by Mr. Kavlekar to a subsequent decision of this 
Court in Anthony D’Mello v. Pereira.4 In that case, the accused was employed 
as a travelling salesman and canvasser and in that capacity was entrusted with 
certain articles. He left Bombay for that purpose to tour in Gujarat and 
Karachi and on his return was asked to render his accounts. He returned all 
the goods entrusted to him except goods sold by him at places outside Bombay 
of the value of Rs. 198-8-0. On his failure to account for the money for 
these goods he was prosecuted in Bombay for criminal breach-of trust in res- 
pect of this amount. The trying Magistrate, without gomg into the, merits, 
discharged the accused on the ground that the Court had no jurisdiction to 
try the case as the offence with which the accused was charged was committed 
in respect of moneys received by him-outside Bombay. The division bench 
held (p. 620) : 


«Jin the absence of any evidence showing that there was no misappropriation or 
conversion or wrongful disposal of the amount in question in Bombay, the finding of 
the Magistrate that he had no jurisdiction was one: H 
It we further held: 


..though criminal breach of trust was alleged to have been committed in respect 

of ‘apres received by the accused outside Bombay, it did not follow from that that 
the misappropriation also took place outside Bombay;”. 
I am unable to understand how this decision helps Mr. Kavlekar in the argu- 
ment, which he is advancing. It is necessary to remember that the prosecution 
case was that the accused had brought the moneys or some of them to Bombay. 
It is also necessary to remember that the complainant’s case was that he ‘had 
to hand over the money in Bombay. That is why the learned Judges held that 
there was no question of misappropriation until the accused was called upon 
to hand over the money and he failed to do so and that the breach of trust 
consisted of the dishonest retention of the money or some of it in Bombay. It 
is on these grounds that the learned Judges felt that the decision taken by 
the Magistrate was premature. In the present case, it is contended by Mr. 
Kavlekar that it is possible for the complainant to lead evidence to show that 
the accused were under an obligation to render accounts for these moneys in 
Bombay and, therefore, it is premature, at this stage, to say that the Bombay 
Court has no jurisdiction. In my view, this argument is without any 
substance. As pointed out above, in D’Mello’s case the goods were entrusted 
to the accused in Bombay and the accused was to return the goods that 
remained unsold and the sale proceeds of the goods, which were sold, in Bombay. 
It is, therefore, clear that the accused was under the clear obligation either to 
return the goods or to pay back the moneys realised by him in Bombay. It was 
not clear in that case, as to whether the accused had brought the sale proceeds 
or a part thereof in Bombay. It was not, therefore, possible to dogmatise at that 
stage that the moneys were actually misappropriated by the accused before he 
came to Bombay. The act of misappropriation, therefore, was not completed. 
Considering the question from any point of view, I feel no hesitation i in holding’ 
that the allegations in the complaint do not disclose that any offence of criminal 
breach of trust has taken place within the limits of Bombay. 


4 (1937) 39 Bom. L.R. 620: 
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The result is that the application succeeds and the rule is made absolute. 
The order of the trying Magistrate is set aside and the complaint is directed 


tobe dismissed. 
Application allowed. 


Before Mr. Justice Naik. 


STATE v. VISHNU RAMCHANDRA.* 


Bombay Police Act (Bom. XXII of 1951), Secs: 57, 124—Indian Penal Code (Act XLV 
of 1860), Secs. 380, 114—Externment order under s. 57(a) of Bombay Police Act stat- 
ing that person served convicted under s. 380 read with s, 114 of Indian Penal Code and 
prosecution under s. 124 of Bombay Police Act pending against him when order 
passed—Prosecution for breach of such order—Validity of order. 


‘The accused was served with an order of externment under s. 57(a) of the Bom- 
bay Police Act, 1951, by the Deputy Commissioner of Police on October 15, 1957, 
and it was to the effect that the accused was convicted under s. 380 read with s. 114 
of the Indian Penal Code, 1860, on November 16, 1949, and that he was likely again 
to engage himself in the commission of an offence similar to the above offence. A 
reference was made in the order to a prosecution pending against the accused under 
s. 124 of the Bombay Police Act, 1951. Thereafter the’ accused was prosecuted for 
violating the order of externment under s. 142 of the Bombay Police Act. On the 
question whether the condition contained in s. 57(a) of the Bombay Police Act that 
the Commissioner had reason to believe that the accused was likely again to engage 
himself in the commission of an offence similar to that for which he was convicted, 
was fulfilled in the instant case:— , 

Held that as the nature of the offence under s. 124 of the Bombay Police Act is 
substantially different from the offence for which the accused was convicted in 1949, 
the mere fact that the accused was facing a prosecution for an offence under s. 124 
of the Bombay Police Act, did not afford an adequate ground for the Deputy Com- 
missioner of Police to base his belief on, that the accused was likely to commit an 
offence similar to the offence for which he was convicted in 1949, ə 

_that the material which was before the Deputy Commissioner of Police when he 
passed the externment order, namely, the prosecution under s. 124 of the Bombay 
‘Police Act, was not such as would satisfy the mind of any reasonable person that 
there was ground for believing that the accused was likely to commit an offence of 
a similar character for which he was convicted in 1949, and 

that, therefore, the order of externment was not valid and the accused could not 
be convicted for violating the terms of such an order. 


V. T. Gamblurwalla, Assistant Government Pleader, for the State. 

8. 8. Shinde, (appointed) for the accused. oo 

Nar J. This revisional application No. 1393 of 1958 has a chequered career. 
It arises in the following circumstances: 

The. petitioner, who would hereinafter be referred as the ‘‘accused’’, was 
served with,an order of externment under s. 57(a) of the Bombay Police Act, 
1951, on October 15, 1957. The order was to the effect that the accused was 
convicted under s. 380 read with s. 114 of the Indian Penal Code and sentenced 
to undergo rigorous imprisonment for one month on November 16, 1949, and 
that he was likely again to engage himself in the commission of an offence 
similar ‘to the above offence, and, therefore, the Deputy Commissioner of Police 
called upon the accused to remove himself out of the limits of Greater Bombay 
and Thana: District within two days: from the date of the final order in the 
ease, viz. the Yellowgate Police Station L.A. No. 11682 of 1957 pending against 
him and in case he is convicted in the said ease and is sent to the jail for 
undergoing any imprisonment he will remove himself within two days from 
the date of his release from the jail.. The case for the prosecution was that 


*Decided, March 16, 1961. Criminal Revision Application No. 1393 of 1958. 
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the police officer explained the contents of the order and obtained the left 
hand thumb impression of the accused and the copy of the order was given 
to the accused. Thereafter on August 24, 1958, at about 8-30 p.m. Police Con- 
stable No. 6511/D arrested the accused at Ibrahim Rahimtulla Road on 
suspicion. The accused, therefore, was prosecuted for having entered within 
the limits of Greater Bombay by violating the order of externment, under 
s. 142 of the Bombay Police Act, 1951. 

The accused pleaded not guilty to the charge. He admitted that the order 
of externment was served on him properly. He, however, denied that he had 
entered within the limits of the prohibited area. According to him, he was 
arrested at Mumbra Railway Station and was brought by tram. This was the 
only contention that was raised before the learned Presidency Magistrate. The 
learned Presidency Magistrate rejected the defence and believing the evidence 
‘ of the prosecution held the offence proved. He accordingly sentenced the ac- 
eused to suffer rigorous imprisonment for six months. Against that judgment 
the accused has come up in revision. 

In the first instance, this revision application was heard by my learned 
brother Mr. Justice Mudholkar (as he then was). Three points were urged 
before Mr. Justice Mudholkar. The first was that the Deputy Commissioner 
of Police had not applied his mind to the facts of the case before making the 
order of externment. The second was that s. 57 of the Bombay Police Act 
was prospective and could not be made applicable, unless the conviction 
on which the action of externment was based, took place after the coming 
into force of that Act. The third was the belief entertained by the 
Deputy Commissioner that the accused was likely to engage himself ‘in the 
commission of an offence similar to that for which he was prosecuted was based 
on the prosecution which was then pending and that that ground disappeared 
after the acquittal. Mr. Justice Mudholkar did not consider the first and the 
third grounds. He accepted the second contention, viz. s. 57 of the Bombay 
Police Act was prospective and could not be made applicable unless the con- 
viction on which the action of externment was based, took place after the 
coming into force of that Act. Accordingly, he acquitted the accused.* The 
State preferred an appeal to the Supreme Court after obtaining special leave. 
The appeal was heard by the Division Bench consisting of Hidayatullah and 
J. C. Shah, JJ., of the Supreme Court. Their Lordships came to the conclu- 
sion** that s. 57 would apply even when the offence for which the externce 
was convicted was committed by him before the coming into operation of the 
Bombay Police Act, 1951. Their Lordships pointed out: 


“No man has such a vested right in his past crimes and their consequences as would 
entitle him to insist that in no future legislation shall any regard whatever be had to 
his previous history”. 

In view of the fact that the first and the third grounds were not considered 
by Mr. Justice Mudholkar, their Lordships have sent the case back to this 
Court for consideration of those two grounds. 

Before proceeding to discuss the points that were urged before me by 
Mr. Shinde on behalf of the accused, it may be pointed out that the pending 
ease to which a reference has been made in the order of externment was regis- 
tered as an L. A. Case, 1e. a case under the local enactment. Mr. Justice 
Mudholkar in his judgment has proceeded on the footing that the accused was 
facing prosecution under s. 411 of the Indian Penal Code, or in the alternative 
under s. 124 of the Bombay Police Act. There is no basis in the record of the 
ease for the statement that the prosecution was under s. 411 of the Indian 
Penal Code. It is possible that some statement was made at the bar in that 
connection and, therefore, the learned Judge stated that the accused was facing 
prosecution under s. 411 of the Indian Penal Code. In view the fact that 
the offence was registered under a Local Act to which a clear reference has 
been made in the externment order, it appears to me that there was no charge 

*Soe 61 Bom. L.R. 498. **See 63 Bom. L.R. 427. : 
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levelled against the accused for an offence under s. 411 of the Indian Penal 
Code. With a view to clarify the matter, I called upon the learned Assistant 
Government Pleader to call for the papers of the case, but he tells me that 
the papers are not traceable. He, however, told me on instructions that an 
accused person would not be charge-sheeted for an offenec under the Indian 
Penal Code unless an offence was registered under the Indian Penal Code. Ft 
is clear in the present case that the offence was not registered against the ac- 
cused under the Indian Penal Code but was only registered under the local 
enactment. That means that the accused was being prosecuted under s. 124 
of the Bombay Police Act only. It is an admitted fact that by the time the 
application came up for hearing before Mr. Justice Mudholkar, the prosecution 
against the accused had ended in acquittal, and the third ground urged before 
Mr. Justice Mudholkar was based on that circumstance. I will consider the 
effect in law of the fact that the offence for which the accused was being pro- 
secuted at the time when the externment order was passed was an offence under 
a Local Act, that is to say, Bombay Police Act, at a later stage of this 
discussion. 

It appears from the judgment of the learned Presidency Magistrate that the 
accused had two previous convictions to his credit. The first conviction was 
under s. 381 of the Indian Penal Code on September 8, 1939, and the second 
was under s. 880 read with s. 114 of the Indian Penal Code on November 16, 1949. 
It is, however, significant that the externment order makes no reference to the 
conviction of the year 1939, presumably because that conviction was 10 years 
prior to the second conviction. The basis of the externment order is the con- 
viction on November 16, 1949, under s. 380 read with s. 114 of the Indian 
Penal Code. 

Let me now turn to the position in law, in the light of the facts set out above. 
Section 57 of the Bombay Police Act, 1951, provides: 

“If a person has been convicted— 

(a) of an offence under Chapter XI, XVI or XVII of the Indian Penal Code (XLV 

of 1860), or...the Commissioner,..., if he has reason to believe that such person is likely 
again to engage himself in the commission of an offence similar to that for which he 
was convicted, may direct such person to remove himself outside the area within the 
local limits of his jurisdiction,...”’. 
It will thus be seen that under cl. (a) two conditions must be satisfied before 
an order of externment is passed by the Commissioner of Police. Firstly, an 
offence under one of the three chapters i.e. XII, XVI, or XVII of the Indian 
Penal Code has been committed, and secondly, the Commissioner has reason to 
believe that such person is likely again to engage himself in the commission of 
an offence similar to that for which he was convicted. The explanation defines 
the expression ‘‘an offence similar to that for which a person has been con- 
victed’’ to mean in the case of a person convicted of an offence mentioned in 
cl. (a@)—an offence named in any of the Chapters of the Indian Penal Code 
mentioned in that clause. There is no dispute that the first condition has been 
satisfied in this case. The question for our consideration is whether the second 
condition has been duly fulfilled in the present case. 

The offence which is relied upon for the purpose of el. (@) was committed 
as far back as November 16, 1949. The order was passed on October 15, 1957. 
The offence for which he was convicted in 1949 fell within Chapter XVII of 
the Indian Penal Code. There is no evidence to show that between 1949 and 
1957, when the order was passed, the accused had committed any offence under 
Chapter XVII. In other words, there is nothing to indicate that the accused 
had as a matter of fact committed an offence similar to that for which he was 
_ convicted in 1949. The Commissioner’s belief in the possibility of the accused 
engaging himself in the commission of a similar offence appears to have been 
based on the circumstance that a prosecution was pending against the accused 
under s. 124 of the Bombay Police Act.’ The prosecution under s. 124 of the 
Bombay Police Act, 1951, has very little in common with the prosecution under 
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s. 411 of the Indian Penal Code. Section 124 of the Bombay Police Act reads 
thus: ! 
“Whoever has in his possession or conveys in any manner, or offers for sale or 

pawn, anything which there is reason to believe is stolen property or property fraudu- 
lently obtained, shall, if he fails to account for such possession or to act to the ‘satisfac- 
tion of the Magistrate, on conviction, be punished with imprisonment for a term which 
may extend to three months or with fine which may extend to one hundred rupees or 
with both.” f 
The important ingredients of the offence are: (1) The accused person should 
be in possession of a property which there is reason to believe is stolen property 
or property fraudulently obtained; and (2) the accused fails to account for 
such possession or to act to the satisfaction of the Magistrate. The expression 
‘‘property fraudulently obtained’’ does not necessarily mean that the property 
has been secured by committing an offence of cheating. In its ordinary meah- 
ing it will cover the case of property which has been obtained by the exercise 
of fraud, which may or may not amount to the offence of cheating. The second 
ingredient is equally important without the fulfilment of which the offence 
under s. 124 of the Bombay Police Act, 1951, would not be completed. The 
nature of the offence under s. 124 of the Bombay Police Act, 1951, is substan- 
tially different from the offence for which the accused was convicted in 1949. 
The mere fact, therefore, that the accused was facing a prosecution for an 
offence under s. 124 of the Bombay Police Act, 1951, would not afford an ade- 
quate ground for the Deputy Commissioner of Police to base his belief on, that 
the accused was likely to commit an offence similar to the offence for which he 
was convicted in 1949. There must be reasonable grounds for the Deputy 
Commissioner of Police for basing his belief upon. The offence committed in 
1949 for which he was convicted would not in itself be a sufficient ground on 
which the Deputy Commissioner would form his belief. Similarly the circum- 
stance that the accused was charge-sheeted for an offence under s. 124 of the 
Bombay Police Act, 1951, would not supply a ground on which the Deputy 
Commissioner of Police would reasonably base his belief, which is the very 
condition precedent, for the passing of the order of externment under s. 57(a) 
of the Bombay Police Act, 1951. As a matter of fact, the accused eventually was 
acauitted in the prosecution launched under s. 124 of the Bombay Police Act, 
1951. $ 

Mr. Shinde on behalf of the accused contended that the Deputy Commis- 
sioner of Police should have waited to see the result of the prosecution pending 
against the accused. There is some force in this line of reasoning, but it is not 
necessary for me to pronounce any opinion on this point. Mr. Shinde lavs 
stress upon the circumstance that the Deputy Commissioner of Police had not 
applied his mind to the facts of the case and has jumped to the conclusion that 
the accused was likely to commit a similar offence for which he was convicted 
in 1949 merely on the circumstance that the accused was involved in a prose- 
cution under s. 124 of the Bombay Police Act. He argued that the Deputy 
Commissioner of Police has-failed to see that the offence for which the accused 
was being prosecuted was not of a similar character to the offence for which 
he was convicted: in 1949. In my view, this argument must prevail because it 
is not possible to imagine that the Deputy Commissioner of Police based his be- 
lief merely on the fact that an offence was committed in 1949. The fact that 
the accused was being prosecuted for an offence under s. 124 of the Bombay 
Police Act, 1951, must have weighed with the Deputy Commissioner of Police 
while passing the order of externment which he passed in this case on October 
15, 1957. - It is, therefore, clear that he has passed the order of externment 
without giving much thought to the same. 

The learned Assistant Government Pleader relied upon.s. 61 of the Bombay 
Police Act. 1951, which in effect provides: 

“Any order passed under sections 55, 56 or 57...shall not be called in question in 

any Court except on the ground that the authority making the order or any officer 
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authorised by it had not followed the procedure laid down in sub-section (1) of sec- 
tion 59 or that there was no material before the authority concerned upon which it 
could have based its order...”, ` 

It is nobody’s case that the eer laid down in sub-s. D of s. 59 has not 
been followed. Mr. Gdmbhirwalla laid stress. upon the expression ‘that there 
was no material before the authority eoncerned’’ and argued that the real ques- 
tion-is whether there was material which could lead to the subjective satisfaction 
of the mind of the Deputy Commissioner of Police. It is sufficient if there is 
some material before the authority. Sufficiency of the material as an objective 
fact is ‘not: to'be taken into account.in' considering the validity of the order 
passed under, s.:57 of the Bombay Police Act, 1951.. In the abstract, this posi- 
tion seems to be correct. At the same time, in order to consider the question as to 
whether there is subjective satisfaction of the authority concerned, we have 
necessarily to take into account whether the material is such as could lead to the 
subjective satisfaction. The expression: ‘‘subjective satisfaction’? does not 
refer:to the whim or the caprice of the authority concerned. Satisfaction means 
the satisfaction of a reasonable man and it can be arrived at on the basis of 
some materidl.which satisfies a rational mind. We know what was the material 
before the Deputy’ Commissioner of Police when he passed the externment order. 
That’material merely consisted in the fact that a prosecution under s. 124 of the 
Bombay Police Act, 1951, was pending against the accused. This material 
would not satisfy the mind of any reasonable person that there was ground for 
believing that the accused was likely to commit an offence of a similar charac- 
ter for which he was convicted in: 1949. 

The application succeeds, and the conviction and the sentence passed are set 
aside. The order of externment passed is not valid and the accused could 
not, therefore, be convicted for violating the terms of such an externment order. 
The accused is o 
a Accused acquitted. 


C SUPREME COURT. 


“Present Mr, Justice P. B. Gajendragadkar, “Mr. Justice K. N. Wanchoo and 
Mr, Justice K. C. Das' Gupta. 


THE ORIOL INDUSTRIES LTD. v. THE BOMBAY MERCANTILE 
BANK LTD.* 

Indian Companies. Act ( VII of 1913), Sec. 89—-Negotiable Instruments Act (XXVI of 
1881 ), Sec. 26—-Company authorising bank to honour cheques drawn by directors of 
its managing agency firm on behalf of company—Cheques drawn by such directors 
against bank but signatories not stating that they signed on account of or on behalf 
of company—Suit by company against bank to necover amount paid by the bank on 

_, cheques—Liability of bank to refund amount—Principle enunciated by s. 89 of Indian 
Companies, Act whether can ‘be extended . to claim made by company against its 
bank. 


The principle. eiid by s. 89 of the Indian Companies Act, 1913, cannot be 
extended to a claim made by a company against its bank on the ground that 
the cheque which the bank .accepted and honoured was defective in that it did 

- not comply, with: the requirements of s. 39. or the, Act and could not have been en- 
te forced against it, 

Mahony v. East Holyford. Mining. Co.’ Sadasile Janki Das v. Sir Kishan Pershad; 
In re The New Fleming ‘Spinning & Weaving Company (Ld.) in liquidation [The 
Bank of Bombay v. H.R. Cormack]? and Miles’ Claim; referred to. 


* Decided, ene él, 1961. a Appeal 2 (1918) I. L. R. 46 Cal. 663, P.C. 
No. 221 of 195 3° (1879) I. L. R. 4 Bom. 275. 
rh (1878) 7 Eng. & Irish Reports 869. 4 (1874) L. R. 8 Ch. Ap. 635. 
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Tur facts appear at 57 Bombay Law Reporter 1039. 


S. N. Andley, J.-B. Dadachanji, Rameshwar Nath and P. L. Vohra, for the 
appellants. 
A. V. Viswanatha Sastri, with Tarachand Brijmohan Lal, for the respondents. 


QAJENDRAGADKAR J. This appeal which has come to this Court with a certi- 
ficate issued by the Bombay High Court raises for our decision a short and 
interesting question about the scope and effect of the provisions contained in 
s. 89 of the Indian Companies Act, 1913, in relation to the law of banking. 
This question arises in this way. The appellant, the Oriol Industries, Ltd., 
(hereafter called the company) was incorporated on May 15, 1945, and it ap- 
pointed as its managing agents M/s. Poddar Chacko & Co. Soon after its in- 
corporation the company passed a resolution on May 21, 1945, whereby it 
decided to open an account with the respondent, the Bombay Mercantile Bank, 
Ltd., (hereafter called the bank) and in accordance with the said resolution 
an account was opened with it on May 28, 1945. Twenty-eight cheques were 
drawn on this account aggregating the total amount of Rs. 28,882-13-0 during 
the period between May 28, 1945, and July 31, 1945. These cheques were - 
drawn by K. Poddar and M. J. Chacko in pursuance of the authority conferred 
on them by the company. On September 28, 1948, by its liquidator the com- 
pany brought the present suit claiming to recover from the bank the said 
amount of Rs. 28,882-13-0. The ease for the company as set out in the plaint 
was that the payment of the said amount had been made by the bank wrong- 
fully and negligently and the amount drawn under the said cheques had been 
wrongfully debited to the company in its account kept by the bank. It appears 
that: the resolution for winding up of the company was held by the Court to he 
null and void, and so the plaint was subsequently amended whereby the name of 
the liquidator was struck out and the suit then purported to be one which 
was instituted by the company itself. The plea raised by the company that 
the cheques in question had been negligently and wrongfully honoured by 
the bank was seriously disputed by the bank in its statement. Mr. Justice 
Tendolkar, who tried the suit on the Original Side of the Bombay High Court, 
however, upheld the plea raised by the company and came to the conclusion 
that the cheques had been wrongfully honoured. Even so, Mr. Justice Tendolkar 
held that out of the total amount in dispute an amount of Rs. 8,882-13-0 
had been actually received by the company and so on equitable grounds he 
rejected the company’s claim in regard to the said amount, The company’s claim 
was, however, decreed in respect of the balance of Rs. 20,000. 


The decree thus passed by Tendolkar J. was challenged by the bank in its 
appeal, whereas the rejection of the company’s claim in respect of Rs. 8,882-13-0 
by the trial Judge gave rise to cross-objections by the company. The Court of 
Appeal has reversed the finding of Tendolkar J., and has held that the bank 
was not liable to repay any amount to the company since it had accepted and 
honoured the cheques issued on it in good faith. It may be stated at this 
stage that the plea of negligence which had been originally urged by the com- 
pany in its plaint was expressly given up at the trial. Since the Appeal Court 
accepted the bank’s case on the principal question of law it did not think it 
necessary to consider the question of limitation or the question about the appli- 
eability of the equitable doctrine on which the trial Judge had relied. In the 
result the appeal filed by the bank was allowed, the cross-objections preferred 
by the company were rejected, and the suit filed by the company was dis- 
missed with costs. The company then moved the High Court for a certificate, 
and on a certificate being granted it has come to this Court; and on its behalf 
Mr. Andley has urged that in coming to the conelusion that the company’s 
claim was unsustainable the Appeal Court has misjudged the effect of the 
provisions of s. 89 of the Indian Companies Act in relation to the conduct of 
the bank in the present case. That is how the principal question which falls 
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for our decision is about the scope and effect of the provisions of s. 89 of the 
Indian Companies Act. 

Before dealing with the said question of law it is necessary to dispose of a 
minor point raised by Mr. Andley. He contends that the cheques issued by 
K. Poddar and M. J. Chacko and honoured by the bank had not been issued in 
the form required by the resolution which gave them authority to operate on the 
company’s account with the bank. The relevant resolution passed by the 
company provided that 

“the banking accounts of the company be opened with the bank and another bank 

and that the said banks be and are hereby authorised to honour cheques, bills of exchange 
and promissory notes, drawn, accepted or made on behalf of the company by the 
Managing Agents M/s. Poddar Chacko & Co., by both the Directors of the Managing 
Agents frm, namely, Mr. Keshavdeo Poddar and Mr. M. J. Chacko and to act on any 
instructions so given relating to the account whether the same be overdrawn or not or 
relating to the transactions of the company”. 
The argument is that two conditions had to be satisfied before the bank could 
accept a cheque issued under this resolution; the cheque had to be signed by 
both the Directors of the Managing Agents firm, and it had to be drawn on 
behalf of the company. In point of fact, all the cheques have been signed by 
the two individuals without describing themselves as Directors of the Managing 
Agents firm and without showing that they had drawn them on behalf of the 
company. These defects, it is urged, made the cheques irregular and incon- 
sistent with the mandatory requirements of the resolution, and the bank was there- 
fore not justified in honouring the said cheques. In our opinion, this argu- 
ment is unsound. On a fair and reasonable construction of the resolution it 
is difficult to uphold the contention that the resolution required the drawers 
of the cheques to specify on each cheque that they were made or drawn on 
behalf of the company. The object of the resolution as well as its effect merely 
was to conform to the requirements of s. 89 of the Indian Companies Act to 
which we will presently refer. It cannot be said that the resolution required 
that the drawers of the cheques had to comply with the said condition apart 
from the requirements of s. 89; and so it would be unreasonable to treat the 
said requirement as a condition prescribed by the resolution independently of 
s. 89. 

In this connection the subsequent resolution passed by the company is signi- 
ficant. It appears that on October 22, 1945, a resolution was passed by the 
company authorising M. J. Chacko to sign cheques for the company, and when 
this resolution-was communicated to the bank it was told that the cheques on 
behalf of the company would thereafter be signed as: ‘‘For and on behalf of 
the Oriol Industries Limited, For Poddar Chacko & Co.’’; in other words, by 
this communication the bank was told that it is only cheques signed by M. J. 
Chacko in the manner specified in the communication that the bank should 
honour. This communication affords an eloquent contrast to the communica- 
tion made by the company to the bank in regard to the earlier resolution hy 
which M/s. Poddar and Chacko were authorised to issue cheques on its behalf. 
Therefore, in our opinion, the argument that the impugned cheques accepted by 
the bank were inconsistent with the specific mandatory requirements authorised 
by the resolution cannot be accepted. i 

That takes us to the principal question of law. In dealing with the said 
question it is first necessary to refer to s. 26 of the Negotiable Instruments Act, 
1881 (XXVI of 1881). This section provides that 

“Every person capable of contracting, according to the Iaw to which he is subject, 
may bind himself and be bound by the making, drawing, acceptance, endorsement, de- 
livery and negotiation of a promissory note, bill of exchange or cheque”. 

This section further provides, inter alia, that 

“Nothing herein contained shall be deemed to empower a corporation to make, endorse 
or accept such instruments except in cases in which, under the law for the time being 
in force, they are so empowered”. f 
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This section does not purport to make any provision of substantive or proce- 
dural law. The latter part of the section merely brings out that a company 
cannot claim authority to issue a cheque under its first part. The law in re- 
gard to the company’s power to issue negotiable instruments has to be found in 
the relevant provisions of the Companies Act itself. We must, therefore, turn 
to s. 89 of the said Act. 

Section 89 provides that 

“A bill of exchange, hundi or promissory note shall be deemed to have been made, 

drawn, accepted or endorsed on behalf of a company if made, drawn, accepted or en- 
dorsed in the name of, or by or on behalf or on account of, the company by any Derion 
acting under its authority, express or implied”, 
It is clear that in order that a company may be bound by a negotiable instru- 
ment purporting to have been issued on its behalf two conditions must be 
satisfied; the instrument must be drawn, made, accepted or endorsed in the 
name of or by or on behalf of or on account of the company, and the person 
who makes, draws, endorses or accepts the instrument must have the authority 
given to him by the company on that behalf. This authority may be either ex- 
press or implied. There is thus no doubt that before a company can be bound 
by a negotiable instrument one of the essential conditions is that the instru- 
ment on its face must show that it has been drawn, made, accepted or ‘endorsed 
by the company. This may be done either by showing the name of the com- 
pany itself on the instrument, or by the statement of the person making the 
instrument that he is doing so on behalf of the company. In other words, 
unless the plain tenor of the negotiable instrument on its face satisfies the 
relevant requirement the instrument cannot be validly treated as an instru- 
ment drawn by the company. This position is not disputed. 

The importance and significance of the said requirement can be illustrated 
by reference to a decision of the Privy Council which had occasion to consider 
a similar requirement under s. 27 of the Negotiable Instruments Act. The 
said section provides that 
“Every person capable of binding himself or of being bound, as mentioned in section 
26, may so bind himself or be bound by a duly authorised agent acting in his name”. 
In Sadasuk Janki Das v. Sir Kishan Pershad’ the Privy Council held that 
the name of the person or the firm to be charged upon a negotiable document 
should be stated clearly on the face or on the back of the document so that the 
responsibility is made plain and can be instantly recognised as the document 
passes from hand to hand. It is not sufficient that the name of the principal 
should be in some way disclosed; it must be disclosed in such a way that on any 
fair interpretation of the instrument his name is the real name of the person 
liable on the bill. According to the Privy Council 

“ss. 26, 27 and 28 of the Negotiable Instruments Act contained nothing iri- 
consistent with the principles just set out, and there was nothing to support the con- 
tention urged before it that in an action on a bill of exchange or promissory note against 
a person whose name properly appears as a party to the instrument it is open either 
by way of claim or defence to show that the signatory was in reality acting for an 
undisclosed principal”. 

This decision was no doubt given under s. 27 of the Negotiable Instruments 
Act, but the principles enunciated in it apply with equal force to a negotiable 
instrument issued under s. 89 of the Indian Companies Act. 

The inevitable consequence of this requirement is that wherever a negotiable 
instrument is issued without complying with the said requirement it would 
not bind the company and cannot be enforced against it. In In re The New 
Fleming Spinning & Weaving Company (Ld.) in liquidation [The Bank of 
Bombay v. H. R. Cormack]? it was held by the Bombay High Court that in 
order to make a company liable on a bill or note it must appear on the face 


1 (1918) I. L. R. 46 Cal. 663, P. c., s. c. 21 2 {1879} I. L. R. 4 Bom. 275. 
Bom. L. R. 605 , P. C. $ / 
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of such bill or note that it was intended to be drawn, accepted or made on 
behalf of the company, and no evidence dehors the bill or note is admissible 
under s. 47 of the Indian Companies Act X of 1866, equal to s. 89 of the 
present Act. In support of this decision Sargent C. J., has cited the observa- 
tions of Lord Justice James in Miles’ Claim? (p. 643) : 


.“that it is the law of this country, and it has always been the law of this country, 
that nobody is liable upon a bill of exchange unless his name, or the name of some 
partnership or body of persons, of which he..is one, appears either on the face or on 
the back of the bill”. 


Thus there can- be. no doubt that the failure to. comply with the essential re- 
quirements of s. 89 must necessarily mean that the negotiable instrument in 
question defectively issued cannot be enforced against the company. 


But the question which arises for our decision is whether this principle can 
be invoked in, the .present case where the action is not based on a negotiable 
instrument.. ‘The present dispute is between the bank and its constituent the 
company, andthe claim made. by the latter proceeds on the assumption that 
in honouring the cheques irregularly drawn the bank has acted improperly and 
exposed itself to the charge that it has honoured the cheques wrongfully and 
improperly. In considering this question it may be relevant to recall that both 
the Courts below have found that the bank has acted bona fide and that the 
charge of negligence levelled against it by the company had been expressly 
given up. It is also necessary to bear in mind that when the company opened 
its account with the bank it was furnished with a book of cheques and it is 
from the said book that the impugned chèques have been issued. Evidence also 
shows that K. Poddar and M. J. Chacko had no other joint account with the 
bank so that `t is clear that when the impugned cheques were issued the bank 
was justified in thinking that the said cheques must have been issued by the two 
drawers on behalf of the only account on which they could operate, and that 
the bank thought was done in pursuance of the authority conferred on them by 
the company by its resolution. In such a ease, if the bank honours the cheques 
can it be said that the company on whose behalf the cheques were purported 
to have been issued can contend that the cheques should not have been honoured 
and that the amount debited to the.company by the bank in its accounts has 
been improperly and wrongfully debited? It would be noticed that the princi- 
ple underlying s. 89 which is a very healthy and salutary principle affords to 
the companies protection against claims made on negotiable instruments de- 
fectively or irregularly drawn; but, when we deal with a dispute between a 
company and the bank of- which it is a constituent it is difficult to extend the 
said principle. . The said principle in terms is applicable only when a claim 
is made against a company on a negotiable instrument; in other words, it is 
only in the matter of enforcement of negotiable instrument against a company 
that the principle comes into play. It is, therefore, difficult to see how the 
principle enunciated in s. 89 can be extended to a claim made by the company 
against the bank. In our opinion, therefore, the High Court was right in com- 
ing to the conclusion that s. 89 cannot be invoked by the company against the 
bank in making the present claim. The decisions on which the company relied 
are all decisions in cases where a negotiable instrument was sought to be en- 
forced ‘against the company and had thus given rise to a cause of action. No 
ease has been cited before us in which s. 89 has been extended to a claim like 
the present. 

On the other hand, there is authority of the House of Lords in support of 
the view which-.the High Court has taken in the present case. In Mahony 
v. East Holyford Mining Co.,* a similar point arose for the decision of the 
House of Lords. One of the two points in that case had reference to eight 
cheques which had been defectively or irregularly drawn on behalf of the com- 
pany and honoured by the bank. In rejecting the company’s claim against 


3 (1874) L. R. 9 Ch. Ap. 635. 4 (1875) 7 Eng. & Irish Reports, 869. 
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the bank in respect of the amount covered by the said cheques Lord Chelmsford 
observed as follows: 

“With respect to the objection that the name of the company is not on eight of the 
cheques paid by the Bank, and therefore by the Companies Act, 1862, they are invalid, 
and the official liquidator is entitled, at all events, to the amount of these cheques the 
short answer is, that although the bankers might have perhaps required that these 
cheques should be made formally correct before they were paid; yet having paid them 
upon the demand of the only persons whom they knew as representing the company 
in the operations upon the account, there is not the slightest pretence for insisting upon 
the liability of the Bank to repay the amount of these cheques on the ground of an 
unauthorised payment of them”, 

The Lord Chancellor Lord Cairns disposed of the point in these words: 


“The question being merely as to the authority given to the bankers to make the 
payment, it appears to me that when those who drew and those who honoured the 
cheque knew the account on which it was intended to operate, the result was the same 
as if the account had been mentioned on the face of the cheque, and that no distinction 
is to be made as to the money paid upon these cheques”. 

Lord Penzance agreed with this opinion and observed that 


“looking at the way in which the cheques were drawn, and understood by those who 

drew them, and by those who paid them, they stand in no different way from the rest 
of the cheques in the case”. 
It would thus be clear that the authority of this decision of the House of Lords 
is in favour of the view taken by the High Court that the principle enunciated 
by s. 89 of the Indian Companies Act cannot be extended to a claim made by 
a company against its bank on the ground that the cheque which the bank 
accepted and honoured was defective in that it did not comply with the re- 
quirements of s. 89 and could not have been enforced against it. We ought 
to add that s. 47 of the corresponding English Act of 1862 is exactly in the 
same terms as s. 89 of the Indian Act. 


It also appears that Chalmers has expressed the same opinion for he says, 

“...80, too, bankers may be justified in paying cheques out of the funds of a 

company where clearly, by the form of the cheques, the company would not be liable 
as drawers if they should not be paid.”. 


Similarly, Halsbury approves of the same principle in these words: 

“Although documents omitting the name of the company therefore cannot be 
‚relied on as against the company, moneys paid under them to persons known to re- 
present the company are not on that account payable over again". 


The result is, the appeal fails and is dismissed with costs. 
Appeal dismissed. 


Present: Mr. Justice J. L. Kapur and Mr. Justice J. C. Shah. 


THE STATE OF BOMBAY v. FAKIR UMAR DHANSE.* 

Bombay Land Revenwe Code (Bom. V of 1879), Secs. 66, 65, 68, 69, 202—Occupant of 
unalienated land erecting structures on it without prior permission of Collector— 
Collector evicting occupant from land and demolishing unauthorised structures— 
Whether Collector can order demolition of structures. 


Under s. 66 of the Bombay Land Revenue Code, 1879, the true effect of eviction is the 
physical removal of the occupant from the land with all the consequences, i.e. 
demolition of all unauthorised super-structures put up on the land by the occupant. 


THe facts are stated at 57 Bombay Law Reporter 243. 
5 Chalmers on ‘‘Bills of Exchange” p. 63. * Decided, February 3, 1961. Civil Appeal 


6 Halsbury’ s Laws of England, 3rd Edn., No, 377 of 1957. 
Vol. VI, p. 429, paragraph 830. 
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R. Ganapathy Iyer, K. L. Hathi and D. Gupta, for the appellant. 
B. D., Sharma, for the respondent. 


Karur J. This is an appeal against the ANT and decree of the High 
Court of Judicature at Bombay. The appellant was the defendant in a suit 
brought by the respondent who was the. plaintiff and the facts giving rise to 
the appeal are these: 

The respondent was the oecupant of unalienated land, Survey No. 745, Hissa 
No.-2 of Mahad in the district of Colaba. He applied on November i 1941, 
to the Collector for permission to construct: a temporary shed for one year on 
the above-mentioned land and permission was granted on January 9, 1942. 
The respondent made another application for extension of the period of the 
permission by two years. On enquiry it was found that the respondent had 
constructed permanent structures without leaving an open space of 20 feet 
between the road:and the building and when asked to leave this space open he 
refused to do so and therefore the application dated September 9, 1942, was 
dismissed. On March 28, 1943, the respondent made another application stat- 
ing that he was prepared to remove the building which was within 20 feet of 
the road. The Collector accepted this request and asked the respondent to 
remove that portion of the building which was within 20 feet from the road. 
While the correspondence was going on between the respondent and the Col- 
lector, the respondent put up several structures which, for some reason or 
other, the Collector knew nothing about and it, was in March, 1947, that the 
Collector asked the respondent to stop further building. On April 21, 1947, 
the respondent made another application to the Collector stating that he had 
begun to construct another building and asked for permission to complete it. 
It was then that the Collector made an inquiry and found that several buildings 
had been constructed deliberately without any permission. The Collector then 
asked the permission of the Government to take further action and on Septem- 
ber 23, 1947, the Government accorded sanction in pursuance of which the Col- 
lector ‘directed the Mamlatdar to evict the respondent. On October 19, 1947, 
the Mamlatdar served a notice upon the respondent for evicting him. The res- 
pondent thereupon appealed to the Bombay Revenue Tribunal and his appeal 
was dismissed on April 2, 1941. Another notice was served on the réspondent 
calling upon him to remove the unauthorised structures. As he did not comply 
with the notice, he was evicted from’the land and some of the buildings were 
demolished. . 

The respondent in August, 1948, filed a petition in the High Court and 
obtained an order of stay of the order of the Government and in execution of 
that order obtained possession of the land and then did not prosecute his peti- 
tion. Thus in spite of his having flouted the orders made by the Revenue 
authorities, the respondent managed to get the possession of the land from 
' which he had been evicted. On November 23, 1948, the respondent filed a suit 
for declaration that the order passed by the Government directing his eviction 
was illegal and void and for injunction restraining the Government from taking 
any action pursuant to that order and for recovery of Rs. 7,000 as damages 
for the portion of the building demolished by the Revenue authorities. The 
Civil Judge held that the buildings erected were unauthorised as the respon- 
dent had not obtained the permission of the Collector but he held that the 
Collector had no power under s. 66 of the Bombay Land Revenue Code (here- 
inafter termed the Code) to demolish the building. He decreed the suit in 
regard to the eviction holding the order of the Government and by the Collector 
as ultra vires and inoperative and issued an injunction against the appellant 
and also decreed the suit for Rs. 7,000 as damages for demolition of the struc- 
tures. The appellant then took an appeal to the High Court and it was there 
held that the orders directing removal of structures was ultra vires of s. 66 
of the Code and the injunction was therefore confirmed as also the decree as ` 
to the award of damages. The High Court further held that the order of 

L.R.~ 40 
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eviction was legal and intra vires but in spite of the eviction, the land or the 
buildings did not vest in the Government and the occupant continued to. be the 
owner of the buildings and the land and the only consequence of eviction was 
the physical removal of the occupant from the land. To put it in the language 
of the High Court it was held (p. 249) :— 


“ ,.The legal consequences of eviction, therefore, will be to deprive the occupant 
of his possession and use of the land but not of his ownership or proprietory rights, 
which will continue to vest in him. As a corollary it must follow that the building 
erected by the occupant on the land will also continue to belong to him. We are also 
of the opinion that the power given to the Collector to evict the occupant does not 
include the power to remove a building erected by him.” 


It is against. this judgment and decree that the appellant has come in . appeal 
to this Court on a certificate of fitness by the High Court. 


> There is no dispute in this appeal as to the order of eviction. The question 

which was debated-was the consequences of this eviction. (1) Was the respond- 
ent required ‘to remove the building and in default can the appellant demolish 
the building and (2) is the appellant liable to damage for the demolition 
of the portion ‘which it had already demolished? This would depend upon the 
interpretation to be put on some of the provisions ofthe Code. The Collector, 
after getting the permission of the Government, directed, by his order dated 
October 10, 1947, the removal of the structures unauthorisedly erected by the 
respondent and the action purported to have been taken under s. 66‘ of the 
Code. Seetion 45 of the Code provides that all land whether used for purposes 
of agriculture or other purposes and wherever situated is liable to payment of 
land revenue to Government and under s. 56 failure to pay land revenue makes 
the occupancy liable to forfeiture. Sections 65 and 66 of the Code provide: 


S. 65. “An occupant of land assessed or held for the purpose of agriculture is en- 
titled by himself, his servants, tenants, agents, or other legal representatives, to erect 
farm-buildings, construct wells or tanks or make any other improvements thereon for 
the better cultivation of the land, or its more convenient use for the purpose aforesaid. 

But, if any occupant wishes to use his holding or any part thereof for any other 
purpose, the Collector’s permission shall in the first place be applied for by the 
occupant...”. 

S. 66 “If any such land be so used without the permission of the Collector being 
first obtained, or before the expiration of the period prescribed by section 65, the 
occupant and any tenant, or other person holding under or through him, shall be liable 
to be summarily evicted by the Collector from the land so used and from the entire 
field or survey number of which it may from a part, and the occupant shall also be 
liable to pay, in addition to the new assessment which may be leviable under the pro- 
visions of section 48 for the period during which the said land has been so used, such 
fine as the Collector may, subject to the general orders of the State Government, direct. 

Any tenant or any occupant or any other person holding under or through an 
occupant, who shall without the occupant’s consent use any such land for any such 
purpose, and thereby render the said occupant liable to the penalties aforesaid, shall 
be responsible to the said occupant in damages.” 


It has been found that the respondent erected several structures without ob- 
taining the prior permission of the Collector and he was liable to be evicted, 
and, therefore, the order passed by the Collector directing the eviction of the 
respondent was legal and intra vires. Under s. 65 an occupant of land held 
for the purpose of agriculture may erect farm buildings, construct wells or 
tanks or make other improvements for the better cultivation of the land or for 
its more convenient use for the purpose of agriculture, but he cannot alter 
the user to non-agricultural purposes except with the permission of the Reve- 
nue authorities. This shows that any user unconnected with agriculture is 
unlawful, and under s. 66 therefore any such altered user entitles the Revenue 
authorities to summarily evict the occupant from the land and certain other 
consequences follow. ‘Therefore, on a true construction of ss. 65 and 66 an oc- 
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cupant is only entitled to the use and occupation of unalienated land subject 
to the limitation above mentioned and if he is once evicted under the provisions 
of s. 66 of the Code the right of user and occupation cannot be exercised by him. 

Section 202 of the Code lays down the procedure for evicting any person 
unlawfully in possession of the land and provides as follows: 

S, 202. “Whenever it is provided by this, or by any other Act for the time being 
in force, that the Collector may or shall evict any person wrongfully in possession of 
land, such eviction shall be made in the following manner, viz,:— 

by serving a notice on the person or persons in possession requiring them within 
such time as may appear reasonable after receipt of the said notice to vacate the land...” 
This section, therefore, shows that eviction requires vacation of the land and 
vacation does not mean that anything done upon the land-which was unauthori- 
sed is to be allowed to remain and only- the person responsible for doing the 
unlawful aet is to.be remoyed from the land. That the words ‘‘eviction’’ and 
‘vacation’? do not mean mere physical removal.of the occupant is clear from 
the very nature of the right which the respondent in the present ease had. His 
right was confined to the use and occupation of-the land for the purpose for 
which he held it from Government, i.e., for agricultural purposes and when he 
‘Is evicted and is asked to vacate the land,.it must mean that his rights come to 
anend. For the purpose of vacation it is necessary that any unauthorised con- 
struction put up must also be removed, otherwise there cannot be any vacation 
of the land nor. can the land be put.to effective use for the purpose for which 
agricultural lands are normally accepted to be used. . It is not necessary to 
hold in this case as to whether. on eviction the occupant also loses his right to 
the materials of the super-structure but it would.be a misinterpretation of the 
words ‘‘eviction’’ and ‘‘vacation’’.of the land if it were held that although the 
occupant. is.evicted the structures erected by him cannot be removed and if the 
Government tries to restore the land to the original purpose for which it was 
granted then it will do so only on the. pain of being mulected in damages. 
It is, in our opinion, not necessary to have any specific power to have the land 
vacated -of all -unauthorised super-structures; the power to remove them is 
incidental and ancillary to. the power to evict and to get the land vacated.. It 
appears to us that the nature of the right of occupancy and the limitation 
placed upon it ‘by. the provisions of the Code contained in ss. 40 and 41 by 
which the right to certain trees on unalienated land is reserved to the State; 
in ss. 65 and 66 which have been quoted above and ss. 68 and 69 which provide 
that an occupant is entitled to the use and occupation of the land for the 
period to which his tenure is limited shows that the true effect of eviction is 
the physical removal of the occupant from the land with all the consequences, 
i.e demolition of all unauthorised super-structures. The High Court relied 
upon the difference in the language used in ss. 61 and 66 of the Code and to the 
amendment made in the former section in 1919 by which the words ‘‘or to 
summary removal’’ were added in's. 61 and the relevant portion of the section 
now reads as under :—= 

S. 61. “The person. unauthorizedly PRA E any ‘such land may be summarily 
evicted by the Collector, and any crop raised in the land shall be liable to forfeiture, 
and any building, or other construction erected thereon shall also, if not removed by 
him after such written notice as the Collector may deem reasonable, be liable to for- 
feiture, or to summary removal. H 
From the addition of these words it was sought to be argued that these words 
were added to authorise the Collector to remove any building or other construc- 
tion put up on that land by a person in unauthorised occupation and it was 
argued that those words were specifically added for the purpose. It is wholly 
unnecessary for us to go into the question as to why that particular power was 
given to the Collector. In this case we are concerned with the meaning of the 
word ‘‘eviction’’ as used in s. 66 and, in our opinion, the meaning of those words 
is that on eviction land has to be restored to the original position so as to be 
used for the purpose for which it was given to the occupant. 
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: For the reasons given above this appeal is allowed and the decree of the 
High Court, affrming that of the trial Court is set, hoige; The appellant will 
have its ‘costs throughout. 


texan oe : o Appeal allowed. 
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Before Mr. Justice Abhyankar. 


ae be YESHWANTA MAHADEO DHIRDE v. NANDKISHORE. 
bo. ok GHANASHYAMLAL JAISWAL.* 


eal ‘Provinces and Berar Municipalities Act (II of 1922), Secs. 20-A(2), 15 (G) —M. P. 
. Municipal Manual, 1956, Chap. II, Rules 6, 8, 12—Bombay Civil Courts Act (Bom. 
-, + XIV’ of 1869}, Sec. 16—Central Provinces and Berar Local Government Act (XXXVII 
`. of. 1948), Secs.: 10(c), 2(g), 192(d)—Madhya Pradesh Land Revenue Code (II of 
1955), Secs. 239, 237, 205(1)—Madhya Pradesh Abolition of Proprietary Rights (Es- 
tates, Mahals,. Alienated Lands) Act (I of 1951), Sec. 50—Central Provinces and Berar 
Gieneral Clauses Act (L of 1914), See. 2(29)—Madhya Pradesh Land Revenue 
¢ Village Patels) Rules, 1957, Rule 9—Whether special empowerment by notification 
:. necessary in case of District or Additional District Judge to entertain election peti- 
tiow under s. 20-A(2) of Act II of 1922—-Authority appointed under s, 20-A(2) whether 
a persona designata—Whether District Judge entertaining election petition under 
s. 20-A(2) can transfer it to Additional District Judge or Civil Judge specially em- 
powered—District Judge whether can transfer such petition to Assistant Judg2 under 
- gs. 16 of Bom. Act XIV. of 1869—Janapada Sabha constituted under Act XXXVIII of. 
‘ 1948 whether local authority under s. 15) of Act II of 1922—~Effect of s. 239 of Act 
II of 11955 on agreements entered into between Government and Patels appointed 
under s. 50 of Act I of 1951—Power to make rules under s. 237 of Act II of 1955 
whether includes power to abrogate rules made under s. 50 of Act I of 1951—Whether 
remuneration paid to Patel under Act II of 1955 a salary. 


Under s. 20-A(2) of the C. P, & Berar Municipalities Act, 1922, it is necessary for 

the District Judge or the Additional District Judge or the Civil Judge to be specially 
a empowered by a notification to entertain an election petition. 
“The authority appointed to inquire into the election disputes under s. 20-A(2) of 
the C. P. & Berar Municipalities Act, 1922, is a persona designata and not a Court. 
Therefore, where a District Judge entertains an election petition under s. 20-A(2) of 
. _ the Act, he has no power to transfer the petition to any other persona designata, viz. 

, either the Additional District Judge or the Civil Judge specially empowered. 

, Bhojraj v. State,’ and Ramchander v. H. A. D. J. Raigarh,’ dissented from. 

Purushottam v. G. V. Pandit,’ concurred with, 
Balaji Sakharam v. Merwanji Nowroji,' Navalkar v. Sarojini Naidu,’ Gangadhar v. 
Hubli Municipality’ Jagmohan v. Venkatesh’ Keshav Ramchandra v. Municipal 
Borough, Jalgaon; Hifzurraheman Ansarsaheb v. Hasansaheb Abansaheb,’ Nilkanth v. 
Jagannath, w Janardan v. Hiralal,” Trikamji Damji v. Bhikalal” and Aran baksa Ramasa 

v. Habib Mohamad,” referred to. - 

‘Section 16 of the Bombay Civil Courts Act, 1869, does not empower a District Judge 
to transfer such an election petition for decision by an Assistant J udge. ` 


r 
roas 


+ 
— 


ais ep 
‘Decided, , March 8, 1961. Civil Revision 9 (1943) 46 Bom. L.R. 371. 
Application No. 425 of 1960. 10 27 N.L.R. 67. 
` 1 [1958] A.I.R. M.P. 286. 11 [1957] M-P. L.J. 170. 
Ez (1960) M.P.L.J.—Note 46. 12 (1960) Civil Revision Application 
v 3~ [1950] -N.L.J. +520. z No 894 of 1960, decided by Kotval J., on 
~4 (1895) IL.L.R. 21 Bom. 279. December 28, 1960. . 
_§ (1923) 25. Bom. L.R. 463. _, 18 (1960) Civil Revision Application 
“6 (1925) 28 Bom. L.R. 519. No 404 of 1959, decided by Kotval J., on 


27 (1982) 35‘ Bom. L.R. 8% ° `’ d December 28, 1960. 
8 (1945) 47 Bom. L.Re 85L- Cos =t p, ; 
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AJ anapáda Sabha constituted under the Central Provinces and Berar Local -Go- 
“< vernment Act, 1948, is a local authority within the eens of s- 15(4) of the Central 
' Provinces’and ‘Berar’ Municipalities Act, 1922.: 
‘+ Theefféect of s. 239..of the Madhya Pradesh Land Havens Code, 1954, is fiat ihe 
” appointments of persons made under’ s. 50 of the Madhya Pradesh Abolition of Pro- 
prietary Rights (Estates, Mahals, Alienated: Lands) Act, 1950, as Patels together with 
the agreements and terms and conditions of service. under which such appointments 
“were made, continue in ‘force as if they were made under the Code. 
‘ The power to make rules which is given to the State Government under s. 237 of 
. the: Madhya Pradesh’ Land Revenue Code, 1954, is confined to the power to make 
` rules’ regarding regulation of appointment of Patels under s. 205(1) of the Code alone. 
_ This power cannot be deemed to include the power to abrogate tules made -under 
'‘ some other Act and which have been ‘kept ‘in force and operation- by the statutory 
provision contained in’s. 239 of the Code. ` eos 
“The remuneration paid to the Patel ‘by * way of ero unda the -Madhya 
Pradesh Land ETDE Code, 1954, is a commission or sai and not a salary. 
hiep i 


‘Tan facts appear in the: judgment.. » . ys ; - À 


_ B, R. Mandlekar, for the petitioner. 
8. V. Padhiye, for the opponent. YE 

ÅBEHYANKAR J. ‘This revision petition has ben filed “by the applicant Yesh- 
wanta Mahadeo Dhirde under the provisions.of sub-s. (5) of `s. 20-A of the 
C.P. & Berar Municipalities Act, 1922, against the decision of Mr. B. V. Pat- 
wardhan, Assistant Judge, Nagpur, by which ‘the. Assistant Judge dismissed 
the, election petition filed by the petitioner Yeshwanta by his judgment dated 
August 8, 1960. By the original. petition the applicant Yeshwanta challenged 
the election of the present, opponent Nandkishore Ghanashyamlal Jaiswal, who 
was elected as a member’ from Ward No. 10, called Vithal Mandir ‘Ward, of 
Katol Municipal Committee. Nominations for elections as Ward Members from 
several wards were to be filed on’ May 25, 1959. The nomination papers were 
scrutinised on May 27, 1959. At the time of scrutiny of nomination paper of 
opponent 'Naridkishore, applicant Yeshwanta had raised an objection to the 
nomination paper of Nandkishore being accepted on the ground that Nand- 
kishore was a Patel of village Peth-Budhwara arid, having been, so. appointed 
a Patel on January 22, 1952, was holding a, salaried office under the Govern- 
ment and was thus disqualified to be a member of a local authority, viz. the 
Janapad Sabha and, consequently, was disqualified from being elected_as a 
member of the ‘Municipal Committee.’ That’ objection was. disallowed. June 
8,,1959, was the date of withdrawal of candidatures and after some withdra- 
wals, the only, candidates contesting the election from Ward No. 10 were the 
applicant Yeshwarta and, the opponent Nandkishore. Poll was,taken on June 
29, 1959, and on counting of votes it was found that opponent Nandkishore had 
secured . 197 ‘votes whereas the applicant Yeshwanta had obtained 189 votes. 
The opponent Nandkishore was, therefore, declared elected . as ą member from 
Ward No. 10. The result of’ this election was published in the. gazette as Te- 
quired by Rules'on J uly 9, 1959. 

Purporting’. to challenge ‘this election by ‘an election petition, the applicant 
presented an ‘election petition,'out of which this revision arises, on July 14, 
1959, to the Clerk of the Court of the District Court at Nagpur. The election 
petition is styled as being filed in the Čoŭrt. of, the District Judge, Nagvur. 
The petition having been received by. the Clerk of the Court, the petitioner 
was directed to appear on July 18, 1959, before the Court. In the meanwhile, 
on July 15, 1959, there’, is an endorsement in, the order-sheet under the signa- 
ture. ‘of the ‘Clerk’ of the Court that the petition was examined and ordered to 
be registered. “On July 18, 1959, the order-sheet mentions as follows :— 

“Transferred to the Asst. Judge, Nagpur, for disposal. i 
This order-sheet is signed by Mr. J. M:-Sheth, who was then the District Judge, 
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Nägpur. On receipt of the election petition on July 28, 1959, by the then As- 
sistant Judge Mr. Junankar, he ordered issue of notices to the respondents. 
It appears that Mr. Junankar ceased to be the Assistant Judge on this file 
after April 23, 1960, and the petition was thereafter heard by Mr. B. V. Pats 
wardhan and was also disposed of by Mr. B. V. Patwardhan by his order 
dated August 3, 1960, as already stated. 

- Before the Assistant Judge the opponent Nandkishore raised several conten- 
tions resisting the election petition on various grounds. It appears that even 
though the applicant Yeshwanta had challenged the election of the opponent 
on several grounds including his disqualification on account of his being the 
holder of a salaried office under Government, those contentions were not 
pressed. The Assistant Judge has decided the election petition so far as the 
applicant Yeshwanta is concerned, with regard to his objection as to the disquali- 
fication of the opponent Nandkishore is concerned. The opponent Nandkishore 
on the other hand had also challenged the jurisdiction of the Assistant Judge to 
entertain or to deal with the election petition. Shortly stated, the objection to 
the jurisdiction taken by the opponent was that the election petition could not 
be presented to the District Judge unless he was specially empowered as requir- 
ed by the provisions of s. 20-A of the C.P. & Berar Municipalities Act. It was 
further contended that there was no notification empowering the District Judge 
or Assistant Judge to hear the election petition, by any notification under s. 20-A 
of the C. P. & Berar Municipalities Act. It was specifically stated that the 
person so empowered acts as a persona designata and is not a Court. The 
opponent further disputed the jurisdiction of the District Judge to transfer 
the petition to the Assistant Judge. 

Though the Assistant Judge framed a preliminary issue with respect to the 
jurisdiction of the Court, all the issues were decided at the same time. The 
learned Judge held with regard to his jurisdiction that under s. 20-A of the 
Municipalities Act it was not necessary that the District Judge or the Addi- 
tional District Judge should be specially empowered by the Provincial 
Government and that only a Civil Judge was required to be so empowered by 
8 notification. In his opinion, therefore, as the election petition was presented 
in the Court of the District Judge, Nagpur, it was properly presented and that 
in receiving it the Clerk of the Court only performed a clerical duty. Then, as 
regards the power of transfer to the Assistant Judge, the learned Judge held 
that the District Judge was empowered under s. 16 of the Bombay Civil Courts 
Act to refer to the Assistant Judge any matter under the special enactment 
and, therefore, the District Judge was competent to transfer the election peti- 
tion for trial to the Assistant Judge and thus the Assistant Judge was held 
competent to try the election petition. 

As regards the disqualification of the opponent Nandkishore, however, the 
learned Judge held following a decision of the Nagpur High Court in Jawa- 
harial v. Dy. Commissioner’ that the opponent Nandkishore who was a Patel 
and, therefore, a Government servant, was not remunerated by salary or honora- 
rium. It was held that the emoluments received by a Patel under the M: P. Aboli- 
tion of Proprietary Rights Act, 1950 (I to 1951) and subsequently under the pro- 
visions of the M.P. Land Revenue Code, 1954 (II of 1955) were not salary or 
honorarium as opposed to fees or commission and, therefore, the opponent had 
not incurred any disqualification for being a councillor under the Local Govern- 
ment Act (C.P. & Berar Act No. XXXVIII of 1948). As there was no disqualifi- 
cation incurred under s. 10{c) of the Local Government Act of 1948, there was 
no consequent disqualification in the opponent from being a member of the Muni- 
cipal Committee under s. 15(j) of the Municipalities Act. 

As regards the contentions raised by the applicant Yeshwanta about procure- 
ment of- votes by foul means and covered by issues Nos. 2 to 7 at the trial, 
no evidence was led by the applicant Yeshwanta and the Assistant Judge held 
that these issues were not proved. 


ee 5 1 [1955] N.L.J. 183. 
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In the senile on his finding that:the opponent was not disqualified, the, As- 
sistant Judge: dismissed the petition. 

It is urged in this révision application on behalf of the opponent, that the 
Assistant Judge had’ no jurisdiction to'-receive and decide the petition or that 
the petition: was not' properly presented to the- Tribunal having the requisite 
jurisdiction. Sub-section (2) of s: 20-A. of the C. P. & Berar Municipalities Act, 
1922, provides: as. follows:— ` 
"Such petition shall be prebented to the District Judge or Additional District Judge 
or a Civil Judge especially empowered by the State ‘Government in this behalf within 
the local limits of whose jurisdiction the election was held...”, 
and the question that falls for decision is whether special empowerment by a 
notification by the Provincial Government is necessar} in the case of a District 
Judge or an Additional District Judge or whether the words ‘‘especially em- 
powered by the Provincial Government in this behalf’’ govern only the ‘third 
category of officer, namely, a Civil Judge. 

Sub-section (3). of that section provides that such petition shall be enquired 
into and disposed of according to such summary procedure as may be prescribed 
by rules made under this Act. Sub-section (4) provides that no appeal shall 
lie against the decision of the Judge on such petition; but a ‘right of applying 
to the High Court in revision against the decision by a person aggrieved there- 
by is specifically given under sub-s. (5). But the revisional powers are also 
restricted to a challenge on the ground that the decision is contrary to law 
or that the Court has exercised jurisdiction not vested in it by law or has failed 
to exercise jurisdiction vested in it by law. Now, rules have been framed 
under s. 176(2) (7) of the Act as to the procedure to be followed by the Judge 
in inquiries ‘relating to the petitions presented under s. 20-A and other matters. 
These rules are'to be found at pages 292 to 296 in the M.P. Municipal Manual, 
Chapter II, printed in 1956.: Rule 4 in these Rules enjoins on the petitioner 
that at the time of presentation of the‘ petition, the petitioner shall deposit 
with the Judge a sum of rupees two hundred and fifty as costs of the petition. 
A penalty of. dismissal of the petition is provided for non-compliance with this 
rule.” ’Then there is an important rule, viz. ‘rule No. 6, which provides that 
subject to other provisions of these rules every such petition shall be enquired 
into by the Judge as nearly as may be in accordance with the procedure appli- 
cable under the Code of Civil Procedure, 1908, to the trial of suits, provided 
that it shall only be necessary for the J udge to make a memorandum of the 
substance of the evidence of any witness examined by him. Rule 8 contem- 
plates that there may be more petitions than one in respect of the same election; 
but r. 8 does not provide for transfer of petition in respect of the same 
election from one Tribunal to the other. Consequences of the death of the 
petitioner and the provisions for issue of notices on the death of a respondent 
to a petition ‘are separately mentioned in rr. 9 and 10. Then follows' an im- 
portant rule which is r. No. 12 which says as follows :— 


“For purposes of enquiring into such petitions, the Judge shall have the powers 
which are vested in a court under the Code of Civil Procedure,’ 1908, when trying a suit, 
in respect of the following matters:— 

(a) discovery and inspection; 

(b) enforcing the attendance of witnesses and equiva the deposit of their expenses; 

(c) compelling the production of documents; 

(d) examining witnesses on cath; 

(e) granting adjournments: 

(f) reception of evidence taken on affidavits; and | 

{g) issuing commissions for the examination of witnesses,” 
and power is given to the Judge to summon and examine suo motu any person 
whose evidence appears to him to. be material- and then. follows a special pro- 
vision that the Judge shall be deemed to be a civil Court within the meaning 
of ss. 480 and 482 of the Code of Criminal Procedure, 1898. Rule 13 provides 
that, subject to the provisions of these rules, the provisions of the Evidence 


632 E THE BOMBAY LAW REPORTER. [VOL LXII. 


Act, 1872, shall be deemed to apply in all respects to an enquiry under these 
rules. Rule 16 provides for appearance before the Judge by a party or his 
pleader or an agent duly appointed to act on his behalf. By r. 19 reasonable 
expenses incurred by any person attending to give evidence are liable to be 
given at the direction of the Judge and they are to be deemed to-be part of 
the costs. Then a special provision’ is made in r. 20 with regard to costs which 
says that costs shall be in the discretion of the Judge and r. 21 provides that 
an application for the execution of an order relating to cost shall be presented 
to the Judge who shall execute it in the same manner and by the same proce- 
dure as if the order were a decree of a Court. 

- Examination of these provisions shows, in my opinion, that the authority 
appointed ‘to inquire int6é the election disputes under s. 20-A. of the C. P. & 
Berar Municipalities Act, 1922, is a persona designata and not a Court, It 
will be seen that elaborate and extensive provisions are made regarding the 
procedure to be followed, powers to be exercised at the inquiry which are ana- 
logous to some of the provisions undér the Code of Civil Procedure but for 
which special provisions had to be made in the Rules. If the District Judge 
or the Additional District Judge would ipso facto have the power as such to 
entertain an election petition without being specially empowered by the Pro- 
vincial Government under s. 20A(2) of the Act, it is difficult to see why it was 
necessary to provide for restricted powers of such a Tribunal in the case of the 
District Judge or the Additional District Judge. The enumeration of special 
provisions of the Code of Civil Procedure in r. No. 12 and the special provisions 
for realisations of the costs as if it were a decree of the Court and the mention 
that the Tribunal shall be deemed to be a civil Court within the meaning of 
s. 480 or 482 of the Code of Criminal Procedure in r. No. 12, the absence of 
any provision for transfer of petitions from one Tribunal to another, all go to 
show that the Legislature intended that any one of the authorities enumerated 
in sub-s. (2) of s. 20-A of the Act was to act as persona designata and not 
merely by virtue of the office already held by them and that such authority had 
to be specially empowered by the State Government by a proper notification. 
Now, it is not disputed that in the exercise of these powers of sub-s. (2) of 
s. 20-A such a notification was issued by the then Government of Madhya Pra- 
desh in 1947. Under that notification Civil Judges of Class I were empowered, 
to hear and dispose of election petitions under s. 20-A. There was no notif- 
cation empowering either’ District Judge or Additional District Judge to hear 
and dispose of election petitions under the Municipalities Act. I do not think 
that it was ever the intention of the Legislature that a notification especially em- 
powering was only necessary in the case of Civil Judge either of Class I or Class 
II and that such a notification was not necessary in the case of a District Judge 
or an Additional District Judge. 

The Rules themselves contemplate—and which is a matter of common ex- 
perience-—-that more than one election petition could be filed challenging the 
same election. If there were three concurrent tribunals or authorities who 
could be said to have jurisdiction to entertain an election petition in respect to 
the same election, it is difficult to see how it was possible to avoid conflicting and 
contradictory decisions in respect to the same election. Now, if it is to be held 
that the authority functioning as an Election Tribunal under sub-s. (2) of 
s. 20-A of the C.P. & Berar Municipalities Act, 1922, was a persona designata, 
then the District Judge having entertained an election petition would have no 
power to transfer the petition to any other persona designata, viz. either the 
Additional District Judge or the Civil Judge specially empowered. A power 
of transfer necessarily postulates a subordination of an authority to whom 
the necessary work could be delegated. I do not find any such authority in the 
Rules and none can be claimed by the District Judge at least from the Rules. 
In this connection Mr. Mandlekar for the applicant in this Court relied on s. 16 
of the Bombay Civil Courts Act, 1869. Now s. 16 of the Bombay Civil Courts 
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Act, which Act'was made applicable to this region only'on April 1, 1959, says 
as follows :— 

“The District Judge may refer to any Assistant Judge subordinate to him original 
stiits of which thesubject-matter does-not amount to fifteen thousand rupees in amount 
or value, applications or references under special Acts, and miscellaneous applications. 

.The Assistant. Judge shall have jurisdiction to try such suits and to dispose of such 

applications or references.” 
On the strength: of these provisions Mr. Mandlekar contends that this Act, 
viz. the Bombay Civil Courts Act, gives power to the District Judge who has 
entertained an election petition under s. 20-A: of the C.P. Municipalities Act to 
transfer such a petition for disposal to his Assistant Judge. It is difficult for 
me to accept this: contention as well-founded. An Assistant Judge figures no- 
where in the authorities: enumerated in sub-s. (2) of s. 20-A of the C.P. Muni- 
cipalities Act. Even assuming that a District Judge or an Additional District 
Judge need not be empowered as contended by Mr. Mandlekar, there is no 
room for an argument that an Assistant Judge could be an authority, though 
not enumerated or mentioned in sub-s. (2) of s. 20-A, which would still have 
the power to entertain or dispose of an election petition merely by reason of 
s. 16 of the Bombay Civil Courts Act. In fact, in my opinion, the Bombay 
Civil Courts Act does not purport to create any power in the District Judge 
when he is acting as a persona designata to transfer any application enter- 
tained by him under any special Act to his Assistant Judge. 

Now the authority is not wanting for thé proposition that a District Judge 
or an Additional District Judge when empowered to entertain and decide au 
election dispute acts not as a Court but as a persona designata. There are 
series of decisions of this Court which have interpreted similar provisions in 
other Acts and these may be noticed at this stage. The earliest case is reported 
in Balaji Sakharam v. Merwanji Nowroji*. Under s. 23 of the Bombay District 
Municipal Act the validity of an election of a Municipal Commissioner could 
be challenged by applying to the District Judge of the district in which the 
election has been: or should have been held. Such an election was challenged 
in that case and against the decision of the District Judge a revision was 
taken to the High Court. A preliminary objection was raised to the tenability 
of the revision. It was held by Farran C.J. that a District Judge acting under 
s. 23 of the’ Bombay District Municipal Act Amendment Act, II of 1884, is 
not a Court within the meaning of the words in s. 622 of the Civil Procedure 
Code and that the High Court had no jurisdiction to revise his order refusing 
to set aside an election. It was contended as an alternative that at least in 
respect of the order of costs the High Court should exercise its revisional 
powers, but even that contention was repelled on the ground that the High 
Court Circular No. 62 with respect to costs dealt only with the District Courts 
and not with a District Judge in the instaht case who was not acting as a 
District Court but who was acting merely as persona designata. The point 
again came for decision in Navalkar v. Sarojini Naidu’. Under s. -88 of the 
City of Bombay Municipal Act, 1888, the Chief Judge of the Small Cause 
Court at Bombay was empowered to entertain an application challenging the 
election: of a Municipal Councillor and election was challenged by one 
Mr. Navalkar. The Chief Judge of the Small Cause Court held in favour of 
Mrs. Sarojini Naidu that she was properly elected and dismissed the applica- 
tion. Mr. Navalkar applied to the High Court and the opponent raised a 
preliminary objection that the Chief Judge was acting aS a persona designata 
and his order was not revisable. After reviewing the authorities including 
Balaji- Sakharam v. Merwanji Nowroji, Macleod C.J. ruled that there was no 
reason whatever to differ from the decision in Balaji Sakharam v. Merwanji 
Nowrojt, because there- was no distinction between the provisions of s. 23 of 
the Bombay District Municipal Act and s. 33 of the City of Bombay Municipal 
Act and that the Chief Judge of the Small Cause Court was acting as a persona 
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designata. On this ground the High Court declined to entertain a revision 
application. 

The point again came up for decision before this Court in Gangadhar v. 
Hubli Municipality4 in respect of a member of a Hubli Municipal Committee. 
An election of a member to a Municipal Committee was liable to be challenged 
by an application under s. 22 of the Bombay District Municipal Act, 1901 (Act 
No. III of 1901). The unsuccessful candidate presented an application in that 
ease to the Clerk of the Court at Dharwad. The petition was heard by the 
Assistant Judge who came to the conclusion that the presentation of the peti- 
tion to the clerk was not a proper presentation to the District Judge as re- 
quired by s. 22(/) of the Bombay District Municipal Act and the petition was 
dismissed by the Assistant Judge on that ground. The matter was taken to 
the High Court invoking its revisional jurisdiction. It was urged in support 
of the tenability of the petition in that case that as the District Judge, or the 
Assistant Judge acting for the District Judge, had refused to entertain the 
application on the ground stated in the judgment, that enabled the Court to 
interfere. It was held by Sir Norman Macleod C.J. that a District Judge 
remains a persona designata whether he hears the petition and makes an order 
thereon, or whether he refuses to entertain the application, because it has not 
been presented to him in time. Thus, according to this decision, whether the 
petition was liable to be entertained by the District Judge or the Assistant Judge, 
it made no difference to the proposition that the authority so appointed always 
acted as a persona designata. : 

The matter was again agitated in Jaqmohan v. Venkatesh®. The District 
Judge in that case who heard the application had set aside the election of Jag- 
mohan and had declared that the candidate Venkatesh was duly elected. Jag- 
mohan took the matter to the High Court and a preliminary objection was again 
raised that under s. 15 of the Bombay District Municipalities Act (Act XVITI 
of 1925), the Tribunal which was appointed to hear the petition was not a 
Court but a persona designata. On behalf of the applicant it was contended 
that after the decisions in Balaji Sakharam v. Merwanji Nowroji and Ganga- 
dhar v. Hubli Municipality, the law was changed. The contention was that 
the determination of compensation payable by Municipal Committee under s.198 
of the Municipal Act was made revisable by the High Court. Reliance was 
also placed on a Full Bench decision in Parthasaradhi Nadu v. Koteswara Rao® 
which took a view contrary to the decisions of this Court. In repelling the 
contentions this Court observed as follows (p. 90) :— 

“We are, however, now concerned with s. 15 of the Act of 1925. Comparing that 
section with the corresponding s. 22 of the Act of 1901, we find that there was an amend- 
ment, but the amendment was the substitution of the words ‘District Court’ for those of 
‘District Judge’ in the Act of 1901. The difficulty, in fact, had been in the case dealt 
with by Sir Norman Macleod in Gangadhar v. Hubli Municipality that the application 
had been presented to the clerk of the Court and not to the District Judge personally, 
and this was clearly the difficulty sought to be got over by the change. Sub-section (2), 
however, is substantially what it was in the Act preceding the present one, and that is 
what we have to interpret. Under s. 15 an application has to be made to the District 
Court under sub-s. (1) and an enquiry has then to be held by the District Judge or 
Assistant Judge specially empowered under sub-s. (2) by Government. The same sub- 
section then goes on further to empower the specially empowered Judge to summon 
and enforce the attendance of witnesses and compel them to give evidence as if he were 
a civil court, and he may also direct by whom the whole or any part of the costs of such 
enquiry shall be paid; and such costs shall be recoverable as if they had been awarded 
in a suit under the Code of Civil Procedure and that the decision or order shall be 
conclusive. 

It seems to me that clearer case of persona designata is hard to frame. It is not 
the District Court, but one of its officers who has to be specially designated. Such 
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officer does not exercise his ordinary powers in summoning and enforcing the attend- 
. ance of witnesses, but those specially conferred upon him by the section. Further costs 
are not recoverable under the ordinary powers of the District Court, but recoverable 
as if they had been awarded in the case of the exercise of its original jurisdiction. In 
these circumstances, it seems clearly to have been the intention of the legislature to 
provide for these applications being heard by one of the officers constituting the District 
Court, not in the exercise of his ordinary civil jurisdiction, but in special circumstances, 
which are consistent only with his being a persona designata for the purposes of this 
section of the Act.” 

Upon this view the revision application was dismissed. Now, it seems to me 
that there is a very close analogy and identity of provisions between the rules 
made under s. 20-A of the C.P. & Berar Municipalities Act, 1922 and the pro- 
visions enumerated in s. 15 of the Bombay District Municipalities Act, 1925. 
In the Rules framed under the C.P. & Berar Municipalities Act for decision 
of election disputes, a special forum is created, special rules of evidence and 
special provisions for exercising the powers of the Court under the Code of 
Civil Procedure are prescribed, there is no provision for transfer of petitions 
from one Tribunal to another and there is a special provision for realisation 
of costs. I am thus confirmed in my view from the decisions of this Court 
interpreting similar provisions under the Bombay Acts that a District Judge 
or an Additional District Judge or a Civil Judge is acting as a persona de- 
signata and being a persona designata, a special empowerment is necessary by 
notification in respect of each of these persons. In the Bombay case just quoted 
enquiry had to be held by the District Judge or Assistant Judge specially em- 
powered under sub-s. (2) by the Government and it would appear from the 
decision that an empowering notification was required in the ease of both, i.e. 
the District Judge and the Assistant Judge, because it is the specially em- 
powered Judge who had been given the power to summon and enforce attend- 
ance of witnesses and to exercise the several powers enumerated in that complete 
code of procedure provided by the rules. 

Now, this takes us to the latest case on the subject which is a decision of 
Chagla J., as he then was, and reported in Keshav Ramchandra v. Municipal 
Borough, Jalgaon’. That again was a case of revision challenging the decision 
of the District Judge under the Bombay Municipal Boroughs Act, 1925. The 
revision was not entertained by this Court, following the previous decisions 
of this Court which are all Division Bench decisions and in spite of a decision 
reported in Hifeurraheman Ansarsaheb v: Hasansaheb Abansaheb® which was 
a decision of a Single Judge of this Court. It was held in that case, Hifzurra- 
heman Ansarsaheb v. Hasansaheb Abansaheb, that the revisional jurisdiction 
could be exercised even if the Judge was acting as a persona designata who 
had gone beyond the powers given to him by the Legislature. This view was 
not accepted and Chagla J. preferred to follow the previous decisions of this 
Court already referred to. 

Mr. Mandlekar’s contention would appear to be that this is a case where 
under statute matters are referred to the determination of a Court of record, 
viz. the District Judge or the Additional District Judge and that that Court 
determines the matters as a Court. The effect of mentioning the ‘District Judge’ 
or the ‘Additional District Judge’ merely is that their jurisdiction is enlarged 
but all the incidents of such jurisdiction remain the same. Mr. Mandiekar would 
be right in so contending if the matter was referred for determination to the 
District Court or to the Court of the Additional District Judge. In that case, 
no difficulty would arise because the subject-matter would be determined by 
the ‘Court as a Court, it having been given jurisdiction for this particular pur- 
pose. But as the word used is ‘Judge’ and not ‘Court’, one has to carefully 
see whether the word ‘Judge’ was used ‘in his capacity as a ‘Judge’ or in his 
personal capacity, and I think that, looking to the scheme of the rules and the 
interpretation which has been placed on similar provisions in this Court, the 
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District Judge or the Additional District Judge or the Civil Judge is referred 
to as a persona designata and not as a Court. As observed by the Full Bench - 
of the former Judicial Commissioner’s Court in Nilkanth v. Jagannath’, per- 
sona designata is a person selected to act in the matter in his private capacity 
and not in his capacity as a Judge; but-it is possible that the Legislature might 
intend to'select a person to act in a matter in his private capacity and yet as 
a Judge. Obviously to ensure that the person selected might always be avail- 
able, it is frequently desirable to describe such person as the holder of a Go- 
vernment office. Thus the fact that the person selected is described as the 
Judge of a particular Court, does not make it certain that he is not selected 
to act in his private capacity. _. se 
Now, this question directly arose for decision in the Nagpur High Court in 
the case reported in Purushottam v. G. V. Pandit’9, and Kaushalendra Rao 
J. who heard the matter came to the conclusion that the words,. ‘‘especially 
empowered by the Provincial Government in this behalf’’ qualify not only 
‘‘ Civil Judge class I” but also ‘‘District Judge’’ and ‘‘ Additional District 
Judge”. The difficulty of accepting any other interpretation and holding that 
it was not necessary especially to empower the District Judge or the Additional 
District Judge has been fully set out by the learned Judge at page 523 of the 
report. I respectfully concur with this view. On another matter the learned 
Judge in that case remanded the case to the Court of first instance. From 
this order of remand, an appeal under the Letters Patent was taken in the 
same Court and the decision of the Letters Patent Appeal is reported in 
Dr. G. W. Pandit v. Dr. P. V. Deshmukh", In the appeal Court. if it were 
to.be contended that Additional District Judge was not required to be specially 
empowered for entertaining the election petition, there would have been 
no question of setting aside of the order of Kaushalendra Rao J., as per the 
decision in Purushottam v. G. V. Pandit. But the Letters Patent Appeal was 
allowed and the election petition was ordered to be. dismissed in limine. The 
Letters. Patent Bench of course did not decide the contention of the respon- 
dents in that appeal that.the District Judge or the Additional District Judge 
was not specially required to be empowered by a notification. The matter 
was considered in the High Court at Jabalpur by Naik J. in Janardan vy. 
Hiralal’*. Naik J. took the view that empowerment was necessary in case of 
each one of the three authorities in sub-s. (2).of s. 20-A. __ o pA 
Mr. Mandlekar, the learned counsel for the applicant, however, has relied upon 
two decisions of the High Court of Madhya Pradesh at Jabalpur which are 
reported in Bhojraj v. State’? and Ramchander v. H. A. D. J. Raigarh"4. 
Bhojraj v. The State of M.P.-is a decision of the Division Bench of the Madhya 
Pradesh High Court, presided over by M. Hidayatullah C.J., as he then was. 
This decision takes the view contrary to the decision of Kaushalendra Rao J. 
in Purushottam v. G. V. Pandit. It has been held that-the qualifying clause, 
‘specially empowered by the Provincial Government in this behalf’ cannot be 
carried beyond the words ‘Civil Judge’. ,.In para. No. 5 of the report, the 
learned Judges noticed the contention that there is a parallel- Court in a single 
area and the petitioner would not know to which Court he should take his peti- 
tion but observed-that it is not an insuperable difficulty and that every District 
Judge in his district, by a distribution memo, designates the authority before 
which. election petitions are to be filed and that this is a common practice and is 
to be found. in connection with cases arising under the Guardians and Wards 
Act.and the Indian-Succession Act. In the result, the Court came to the 
conclusion that the interpretation put on s. 20-A(2) of the C.P. & Berar Muni- 
cipalities Act by Kaushalendra Rao J. was erroneous. With great respect, 
I find considerable difficulty in following this decision; for one thing, series 
of decisions of this Court already. quoted above have taken the view. that an 
"9 27 N.L.RY 61, at p. 67. 12 [1957] M.P.L.J. 170. 
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eléction authority appointed to héar an: election petition under the Municipal 
laws, under identical -provisions, acts as a persona designata. I-am bound by 
these decisions and the principle of construction of such provisions laid down 
by ‘these decisions. If the authorities which are enumerated are persona de- 
signata, ; whether, empowerment is or is not, required is another matter. I fail 
to, see: how. one authority can have power to transfér a petition to another 
authority whėën each authority in its turn acts as a persona designata. In 
such cases: they are parallel authorities having concurreńt jurisdiction and 
there is no question .of subordination of one authority to another. On the 
other hand, it would appear that even though the power is given to the Go- 
vernment- to empower more, than one authority in respect of election matters, 
the. Government - has exercised that power only in, respect of one authority, 
viz. Civil Judge, Class I, and has thus avoided any possibility of conflicting 
decisions in respect of the same, election, matter. Other provisions of the elec- 
tion rules also. point out. that the District J udge or the Additional District 
Judge. have to be invested with the powers not as Presiding Officers of the res- 
pective Courts, but as special authorities aś persona designata. The elaborate 
provisions in the rules empowering the election authorities in the matters of 
procedure are only ‘consistent with the conclusion that even the District Judge 
or the Additional District Judge is required to be specially empowered in order 
to exercise the jurisdiction, as an election .tribunal'’and’ does not get jurisdiction 
apso facto by” reason of the ofice he holds in a particular area. The decision 
reported in Ramchander v: H. A.D. J. Ragarh by Dixit C.J. and Golwalkar 
J. takes the view that the District Judge or the Additional District Judge 
under s. 20-A acts not’ as persona designata but as Court. This view is in’ 
direct conflict with the sériés of décisions of this’ Court interpreting similar 
provisions and I am unable to accept this interpretation put on the provisions 
of s. 20-A (2) iti the High Court at Jabalpur. 

Mr. Mandlekar has also brought to my notice a decision of this Court by 
Kotwal J. in Trikamji Damji v. Bhikalal’® in which the question whether a Dis- 
trict J udge or an ‘Additional District Judge is also required to be specifically em- 
powered in order to exercise the powers of the election tribunal was touched. 
But it.would appear from the main decision in the case that the real question 
that fell for decision was whether a Civil Judge, Senior Division, was required 
to be specially empowered in view of the fact that there was already a notifi- 
cation by the State Government of the C.P. & Berar empowering Civil Judges, 
Class I; to. decide the election petitions under s. 20-A of the C.P. & Berar >- 
Municipalities Act. The learned Judge has clearly stated that the. question 
whether it was necessary for the Provincial Government specially to empower 
the District Judge or.the Additional District Judge did not arise in the revision 
application before him, There is a reference to another decision in Trimbaksa 
Ramasa v. Habib Mohamad*® where it seems to have been held that the qualify- 
ing words do not govern the District Judge or the Additional District Judge. 
The judgment in that case was not brought to my notice and I have not had the 
benefit of knowing the reasons. for that decision. But, in my opinion, I am 
bound by the precedents of this Court which have held, in interpreting the 
provisions in pari materia with s. 20-A of the C.P. & Berar Municipalities 
Act and Rules; that Election Tribunal acts as a persona designata. As such 
I am- ‘compelled to come to the conclusion that the empowerment is necessary 
in the case of.all.the authorities enumerated in sub-s. (2) of s. 20-A of the 
C. P. & Berar, Municipalities Act.. It does not appear that the previous deci- 
gions..of this Court, which have a bearing on the subject, were referred to 
during the arguments. in. ,Trikamji v. Bhikolal. Ordinarily, I would have 
followed -this.- decision ; but. in view of the fact that the question did not fall 
for consideration in that case and further in view of the fact that previous 
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decisions of this Court having a bearing on the subject have not been brought 
to the notice of the Court, I have considered the matter afresh and come to 
a different conclusion. 

- Thus on a review of the several E I have come to the eouctusien 
that the contention raised by the opponent Nandkishore before the Election 
Tribunal was well-founded and, in any case, the Assistant Judge could have 
no jurisdiction to entertain or dispose of the election petition which was trans- 
ferred to him. I have held that the District Judge himself could not have 
entertained the petition in absence of a special notification. But, even assum- 
ing that it was not necessary for the District Judge to be specially empowered 
by a notification to entertain an election petition, I find that the District Judge 
could be acting only as a persona designata and not as a District Court, and, 
as such, he would not have any power to delegate his functions to his Assistant 
Judge when the election authorities were to act as a persona designata. I 
hold that s. 16 of the Bombay Civil Courts Act does not empower a District 
Judge in such circumstances to transfer petitions entertained by him for deci- 
sion to an Assistant Judge who could not have been empowered by the State 
Government to act as an Election Tribunal under s. 20-A(2) of the C. P. & 
Berar Municipalities Act. - 

On merits applicant Yeshwanta contends that on a true construction of the 
provisions of s. 10(c) of the ©. P. & Berar Local Government Act, 1948, read 
with s. 15(j) of the ©. P. & Berar Municipalities Act, 1922, it must be held 
that opponent Nandkishore was disqualified from being elected as a councillor. 
Now, it is an admitted position that Nandkishore was appointed as a Patel of 
village Peth Budhwara on January 22, 1952, under the provisions of s. 50 of 
the M. P. Abolition of Proprietary Rights Act, 1950 (Act I of 1951). Under 
s. 50 of the M. P. Abolition of Proprietary Rights Act, on the coming into 
force of that Act, every proprietor acting as sadar lambardar or lambardar 
before the date of vesting ceased to act as such and the Deputy Commissioner 
was required, in accordance with Rules made in this behalf, to appoint a person 
as Patel for each village on new terms prescribed by the Rules. The opponent 
Nandkishore was appointed a Patel under the Rules so framed as per notifica- 
tion No. 238-655/X XVIII, dated April 24, 1951. The method of appointment 
of Patel as prescribed by the Rules was that the Tahsildar was to issue a 
proclamation in the village inviting applications for the post and fixing a date 
and place for making an inquiry into such applications. After due inquiry 
‘the Tahsildar would make a report forwarding papers of inquiry to the Deputy 
Commissioner, and if there were more than one applicant found suitable for 
the office, the enquiring officer was required to ascertain the wishes of the 
recorded holders of occupied land of the village on a date to be specified by a 
proclamation. Votes were to be taken either by show of hands or by calling 
them individually and the record of votes secured by each candidate was to 
be made. The result was to be declared immediately. On receipt of the papers 
of the inquiry and the records of votes the Deputy Commissioner was required 
as far as possible to appoint the candidate who had secured the largest number 
of votes, to be the Patel. Thus, it would appear that even though the order 
of appointment was passed by the Deputy Commissioner, as far as possible the 
appointee was a person who was qualified and had secured the largest number 
of votes at the inquiry held for the purpose. Now, the Patel appointed by the 
Deputy Commissioner was required to execute a bond with one surety accord- 
ing to a form prescribed by the Rules. The Patel was also required to enter 
into an agreement to which both the Deputy Commissioner and the appointee 
were the parties. That agreement is in Form B prescribed by the Rules and 
it would appear from the text of the model agreement that the appointee en- 
gaged himself to keep the villagers contented and to do his utmost to extend 
and improve the cultivation of the village, to collect land revenue, taxes, cesses 
and other dues and in return to receive commission at the rate ‘noted in the 
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Now, it is-admitted that the opponent entered into his office of Patel by the 
process prescribed under the Rules made under s. ‘50 of the M. P. Abolition 
of Proprietary Rights Act. It would, therefore, follow that in absence. of any- 
thing more, so far as the appointment of the opponent as a patel of village 
Peth Budhwara was concerned, the opponent was not eligible to draw any 
remuneration by way of salary and was not remunerated by salary or hono- 
rarium. In fact there is an express mention in the agreement to be executed 
by the Patel that in return for the services to be rendered by him he was to 
receive a commission at the rate noted in the margin. 

Neither party has led any oral evidence on record. In fact, even for the 
purpose of showing that opponent Nandkishore was appointed a Patel, the 
applicant Yeshwanta has only relied upon a certified copy of a register of 
Patels for village Peth Budhwara which shows the name of opponent Nandu- 
lal as having been appointed on January 22, 1952. Now, Mr. Mandlekar, the 
learned counsel for the applicant, relied on the provisions of s. 10(ce) of the 
©. P. & Berar Local Government Act, 1948, as creating the initial disqualifica- 
tion in a person from being elected as a councillor of J anapad Sabha. Section 
10 enumerates the various disqualifications of a person from being elected as 
a councillor of Janapad Sabha and el. (c) of this section is as follows :— 

“Ss a servant of Government and is remunerated by salary or honorarium (which 

expression shall not include fees or commission);”, 
Thus it will have to be first established that the opponent was a servant of 
the Government and then that he was remunerated by salary or honorarium 
which was not in the form of a commission or fees. If the applicant were to 
establish these facts then Mr. Mandlekar contends that the provisions of 
s. 15(7) of the C. P. Municipalities Act, which enumerates the disqualification 
of a person to be elected a member of the Municipal Committee, would operate 
to disqualify the opponent Nandkishore. Now under s. 15(j) no person shall 
be eligible for election or nomination as a member of a committee, if such 
person is under the provisions of any law for the time being in force, ineligible 
to be a member of any local authority. From this Mr. Mandlekar argues that 
Janapad Sabha is a local authority and inasmuch as opponent Nandkishore was 
disqualified from being elected as a councillor of the Janapad Sabha as he was 
holding the office of the servant of a Government remunerated by salary, 
Nandkishore has ipso facto become disqualified from being elected as a member- 
of the Municipal Committee. 

The learned counsel for the opponent disputes that a Janapad Sabha is a 
local authority within the meaning of s. 15(7)- of the C. P. & Berar Munici- 
palities Act. But, in my opinion, this contention is not well-founded. It is 
true that the Municipalities Act does not define a ‘local authority’. But the 
expréssion ‘local authority’ is defined both in the C. P. & Berar General 
Clauses Act, 1914, and the C.P. & Berar Local Government Act, 1948. Accord- 
ing to the definition in s. 2(29) of the C. P. & Berar General Clauses Act, a 
local authority means a municipal committee, or district council or other autho- 
rity legally erititled to, or entrusted by the Government with, the control or 
management of any municipal or local fund. Under the Local Government 
Act, 1948, also, the definition under s. 2(g) of ‘local authority’ is given as 
meaning a municipal committee or a Panchayat, established under the Pancha- 
yats Act or a district council or local board constituted under the Central 
Provinces & Berar Local Government Act, 1920. Thus, it is true that ‘Janapad 
Sabha’ in terms is not enumerated as one of the local authorities under the 
General Clauses Act. But under s. 192 (d) of the Local Government Act, 1948, 
it is expressly provided that all references made in any State Act; rule, order 
or other instrument to the said Act or to a District Council, Local Board or Inde- 
pendent Local Board shall be read as if made to this Act or to the J anapad 
authority constituted under this Act, as the case may be.- Thus, it is permis- 
sible to read the: words ‘Janapad Sabha’ or ‘Janapad authority’ wherever it 
is used in respect of. authorities which were previously known as District 
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Council or Local Board authority. Thus the cumulative effect of these various 
definitions and statutory provisions is that a Janapad Sabha is a local authority 
within the meaning of s. 15(7) of the C. P. & Berar Municipalities Act, 1922. 

But the crucial question is whether Nandkishore was a servant of the 
Government remunerated by salary. As I have shown above, a Patel ap- 
pointed under s. 50 of the M. P. Abolition of Proprietary Rights Act could 
not be said to be a servant of the Government remunerated by salary. It is 
expressly stated in the agreement entered into by the elected Patel with the 
Government that in return of his services he will be paid a certain commission 
at the rate specified in the agreement. The use of the word ‘commission’ by 
way of remuneration excludes any contention that Nandkishore was being re- 
munerated by salary or honorarium. 

But what is contended by Mr. Mandlekar is that this agreement entered into 
between Nandkishore and the Government when he was actually appointed in 
1952 must be treated as having been abrogated after the coming into force of 
the Rules framed by the Government of Bombay prescribing the duties and 
emoluments of patels appointed under s. 237 of the Madhya Pradesh Land 
Revenue Code, 1954 (Act II of 1955). Now, the M.P. Land Revenue Code 
came into force in October 1956. By this Code, certain sections of the M.P. 
Abolition of Proprietary Rights Act stood repealed and one of the sections 
so repealed was s. 50 of that Act, but the repeal did not affect the appointments 
made and the Rules framed or Notifications issued under the provisions of the 
enactments repealed. There was a saving clause which was put in the form 
of s. 239 of the Code. Section 239 of the Code is in the following terms :— 

“All rules, assessments, appointments and transfers made, notifications and procla- 
mations issued, authorities and powers conferred, farms and leases granted, records-of- 
rights and other records framed or confirmed, rights acquired, liabilities incurred, times 
and places appointed, and other things done under any of the enactments hereby re- 
pealed shall, so far as may be, be deemed to have been respectively made, issued, 
conferred, granted, framed, revised, confirmed, acquired, incurred, appointed and done 
under this Code.” l 
Thus the effect of the saving clause enacted in s. 239 of the Code would appear 
to be that the appointments of persons made under s. 50 of the M.P. Abolition 
of Proprietary Rights Act as Patels together with the agreements and terms 
and conditions of service under which such appointments were made would 
continue in force as if they were made under the Code. On the other hand 
Mr. Mandlekar argues that the notification by which these Rules were made 
and which is published in the Bombay Gazette dated October 31, 1957, itself 
says in its Preamble as follows :— 

“In exercise of the powers conferred by section 237 of the M. P. Land Revenue 
Code, 1954, and of all other powers enabling it in that behalf and in supersession of all 
the rules previously made on the subject, the Government of Bombay has made the 
following rules.” 

And then follow the Rules which are to be called ‘‘M.P. Land Revenue (Vil- 
lage Patels) Rules, 1957”. On the basis of this preamble to the Rules, Mr. 
Mandlekar’s contention is that it must be treated as if with the coming into 
force of these Rules, the notification also supersedes the previous Rules on the 
subject, viz. the rules made under s. 50 of the M. P. Abolition of Proprietary 
Rights Act governing appointments of Patels framed under that Act. Now, 
it is not’ possible to accept this contention of Mr. Mandlekar. The power 
to frame rules which is given to the State Government under s. 237 of the 
M.P. Land Revenue Code is a power to make rules with respect to appoint- 
ment of Patels who are appointed under the Code. In fact the power-to make 
rules is confined to the power to make rules regarding regulation of appoint- 
ment of patels under s. 205(/) of the Code alone. Thus this power cannot 
be deemed to include the power to abrogate rules made under some other Act 
and which have been kept in force and operation by the statutory provision 
contained in s. 239 of the M.P. Land Revenue Code. So far as the terms and’ 
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conditions of service of Patels appointed under s. 50-of the Madhya Pradesh 
Abolition of Proprietary Rights Act are concerned, their appointment and 
conditions of service were continued to be governed by the Rules-framed under 
s. 50 of the Madhya Pradesh Abolition of Proprietary Rights Act. It is not, 
therefore, possible to hold that merely -with the coming into force of the Rules 
framed under s. 237 of the Land Revenue Code, the terms and conditions of 
service of persons appointed as Patels under s. 50 of the M.P. Abolition of 
Proprietary Rights Act are altered or abrogated and that new rules. apply 
to such Patels. 

Assuming, however, that Mr. Mandlekar is right in contending that the new 
rules apply even to the Patels who are appointed under s. 50 of the M.P. Abo- 
lition of Proprietary Rights Act, the remuneration payable to such Patels is now 
reguldted by r. 9 of the new Rules, viz. M. P. Land Revenue (Village Patels) . 
Rules, 1957. Now r. 9 is as follows :— 

“The remuneration payable to a patel shall be at the rate of the percentage spe- 

cified in column 2 of the Table hereto of the amount of gross revenue of the village 
concerned mentioned in column 1 thereof.” 
Then follows a Table which gives graduated percentage according as the gross 
revenue of the village is more or less. At the end it is stated by way of a 
proviso that the annual remuneration shall not be less than Rs. 36. Then 
comes sub-r. (2) of r. 9 which says that when a Patel is appointed temporarily 
under r. 7 he shall be paid remuneration at the rate of rupees five per mensem. 
Sub-rule (3) says that the remuneration shall be paid annually from the 
Tahsil treasury concerned during the months of August and September and 
sub-r. (4) provides for the payment of remuneration where more than one 
Patel is appointed for the same village in such proportion as may be determined 
by the State Government. 

Relying on this scheme of remuneration evolved under the new Rules framed 
under the Land Revenue Code Mr. Mandlekar contended that what is payable 
to a Patel must be taken as salary_and_not_as.commission or fees. It-is urged 
that ‘salary’ must be distinguished from ‘commission’ or ‘fees’. According to 
Mr. Mandlekar a fee is a remuneration for a single act and is not a remunera- 
tion for anything which is a continuous obligation to perform a duty. Again, 
according to Mr. Mandlekar, commission is a remuneration or payment which 
is made with respect to one transaction or one duty but, it is pointed out, the 
duties imposed. on a Patel are of varied character governing a large field of 
public activities and public service, as enumerated in r. 10; it cannot be said 
that what is paid to the Patel by remuneration is really a commission. ` Accord- 
ing to Mr: Mandlekar even though the Patel receives his remuneration in 
the form of percentage of gross revenue it is in reality a salary even 
though the form of determining the amount of salary is by way of a 
percentage of the total revenue of the village. It must be admitted, 
there is considerable force in this contention of Mr. Mandlekar. But looking 
to the history of the office of Patel and the conditions under which he serves 
it is not possible to hold that what a Patel receives by way of remuneration under 
the Land Revenue Code is a salary. There are several features of this remu- 
neration which cannot really be consistent with the holder of a salaried post. 
For one thing as is rightly pointed out by Mr. Padhye for the opponent, 
a salary is-not generally paid once in a year which is the mode of payment of 
remuneration of a Patel. Again, even though- the work is the same, the remu- 
neration is made to depend on the total quantity of gross revenue in a village 
which again is more consonant with its character as a commission than a salary. 
Even though a minimum is fixed at Rs. 36 per year it is difficult to conceive 
of a responsible post under the Government which should entitle the recipient 
of such post to a paltry sum of Rs. 36 per year as a salary. Again it is left 
to the utter discretion of the Government to fix the proportion of division of 
the remuneration when more than one person is working in a village as 
Patels. All these provisions of fixing of remuneration, the mode of payment, 
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the paltry amount fixed as minimum remuneration would go to show that what 
is being paid to the Patel by way of remuneration is really a commission or 
fees and not a salary in the accepted meaning of the term. 

The reason for this may be traced to the history of the office of Patel which has 
come to be recognised under our system. As provided by the Rules under the 
M.P. Abolition of Proprietary Rights Act, the Patel was an elected’ officer 
and a person of means and having influence in the village. It is not expected 
that such a person would be attracted to this office by reason of the paltry 
salary that was paid for his work; it was an office of dignity and influence 
which gave a status to the recipient of that office. Previously in Central Pro- 
vinces a Lambardar or Sadar Lambardar was entrusted with the duties of a 
mukadam. In Berar the office was hereditary and was held by the holders of 
the family who had the vatan-rights of patelki. Thus, in my opinion, in the 
context in which the remuneration of the office of the Patel has come to be fixed 
even under the M.P. Land Revenue Code, it cannot be said that what was drawn 
by the Patel by way of remuneration was drawn as salary. In this view it is 
not possible to uphold the contention of Mr. Mandlekar that the opponent 
Nandkishore was a servant of the Government who was remunerated by salary. 
I, therefore, uphold the finding of the learned trial Judge that the opponent 
was not a servant of the Government remunerated by salary. In this connection 
the decision relied upon by the learned Assistant Judge, viz. the case reported 
in Jawaharlal v. Dy. Commissioner also lends full support to the line of rea- 
soning which has been accepted by the learned Judge. 

Thus, the result is that this civil revision application fails and is dismissed 
with costs. 

Application dismissed. 


ORIGINAL CIVIL. 


Before Mr, Justice Shah. 


J. L. MEHTA v. REGISTRAR OF TRADE MARKS.* 


Trade Marks Act (X of 1940), Sec. 6—Whether word sought to be registered descriptive 
of goods with which it is associated how to be determined—Examining of dictionaries 
for finding out meaning of such word whether justifiable— Word in some parts of 
country given meaning amounting to description of goods in relation to which it is 
used and in other parts of country conveying entirely different meaning—Whether 
such word directly descriptive of goods with avhich it is associated within s. 6 of Act. 


For the purpose of considering under s. 6 of the Trade Marks Act, 1940, as to 
whether a particular word of which registration as a trade mark is sought is des- 
‘eriptive in any manner of the goods with which it is associated. there is no justifica- 
tion for delving deep into the root from which the particular word has been derived, 
or into the question as to whether a particular meaning could be attached to that word 
by combining the meanings of two different words of which it is made, or whether 
it could be said to be a noun of the masculine gender and then used as an. adjective 
to qualify another noun, The plain and popular meaning of the word concerned must 
only be considered unless it is a pure invention and in the light of such meaning it 
must be decided whether it is descriptive of the goods with which it is associated. 
If in the popular sense the word does not describe the goods in any sense at all, 
then there should not be any objection to such word being adapted and registered 
as a trade mark, provided that the applicants prove to the satisfaction of the Registrar 
that that word had attained a distinctive character by reason of its association with the 
thing in question upto the time of the application. 

The reference to any word or words descriptive of the goods as used in s, 6 of the 
Trade Marks Act, 1940, only mean such word or words as would be known to the 
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people all over the country and not oniy to some sections of the people or in some 
parts of the country. 

If between the two different kinds of meaning of a particular word, one is univer- 
sally popular and the other is not, the meaning which is universally popular should 
be accepted, and if such meaning does not amount to any description of the goods 
in respect of which that word is used, there should be no objection to such word 
being registered as a trade mark under the Trade Marks Act, 1940. 

The petitioners manufactured fountains pens, pencils, nibs ete. and they dealt in 
these as “Sulekha” fountain pens, pencils, nibs etc. On the question whether the 
word “Sulekha” meant “good writing” so that it amounted to a description of the 
fountain pens and other connected materials manufactured by the petitioners and was, 
therefore, not registrable as a trade mark, the petitioners contended that “Sulekha” 
was the name of a female and they led evidence to show that the word had attained 
a distinctive character in relation to their fountain pens and other materials: 

Held, that the word “Sulekha” had no bearing on, nor was it directly or indirectly 
descriptive of, the merits, quality or nature of the pens, pencils and other goods 
manufactured by the petitioners and that all that it meant, if at all, was that it was 
the name of a female person and, 

that, therefore, it was not debarred from being registered as a trade mark. 


Tue facts appear in the judgment. 


H. M. Seervai, Advocate General, with K. 8. Shavaksha and Laljee B. Desai, 
for the petitioners. 


S. V. Gupte, for the respondent. 


SHAH J. A short but rather an interesting question has been raised on this 
petition and the question is as to whether the word ‘‘Sulekha’’, which was 
registered as a trade mark by the Registrar of Trade Marks as far back as on 
May 4, 1953, in connection with fountain pens, nibs ete. which were being 
manufactured by the petitioners, means ‘‘good writing’’, so ‘that it amounts 
to a description of the fountain pens and other materials manufactured by 
the petitioners, in which event, that word would not be registrable as a trade 
mark. 

It appears that the petitioners started the business of manufacturing foun- 
tain pens and other materials some time in 1951. They dealt in these fountain 
pens and other materials as ‘‘Sulekha’’ fountain pens and materials. On Janu- 
ary 8, 1952, the petitioners applied to the Registrar of Trade Marks for regis- 
tration of. the word ‘‘Sulekha” as a trade mark in connection with the fountain 
pens and other materials that they were manufacturing and dealing in. After 
the necessary enquiry under the Trade Marks Act, by an order dated May 4, 
1958, the application made by the petitioners was granted and the word ‘‘Sule- 
kha’’ was registered as a trade mark in connection with the petitioners’ fountain 
pens and other connected materials. It may be noted that.in the application that 
was made for the registration of the trade mark, the petitioners had stated that 
‘Sulekha’? was the name of a female and at the hearing of the application evi- 
dence was led to show that that word had attained a distinctive character in 
relation to their fountain pens and other materials. No contention then appears 
to have been raised either by the Registrar of Trade Marks or by any member 
of the public that the word ‘‘Sulekha’’ was in any way or in any sense descrip- 
tive of the pens that- were being manufactured by the petitioners so as to 
indicate their nature-or quality. The Registrar, apparently, was satisfied that 
the word was in vogue as the name of a female person and also that it had 
obtained a distinctive character by reason of the petitioners having dealt in the 
pens and other materials manufactured by them under that name. It was 
only after the Registrar was thus satisfied that he had passed the order for 
registration of the word ‘‘Sulekha’’ as a trade mark in connection with the 
petitioners’ fountain pens: and other connected materials. 
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- On February 6, 1956, however,.it appears, the Registrar of Trade Marks, 
who apparently was not the same gentleman who had ordered the registration ` 
of the trade mark in 1958, gave a notice to the petitioners calling upon them 
to show cause as to why the Register of trade marks should not be rectified by 
expunging therefrom the entry relating to the trade mark No, 152234 in relation 
to the word ‘‘Sulekha” in exercise of his powers under s. 46(4) of the Trade 
Marks Act, for the reason that in his opinion the word ‘‘Sulekha’’ meant ‘‘ good 
writing’’ and that it was not adapted to distinguish the goods in respect of 
which it was registered, namely, fountain pens, pencils, pen-holders and parts 
thereof. In answer to this notice, the petitioners appeared before the Regis- 
trar and after hearing the contentions advanced on their behalf, he came to 
the conclusion that although there was no doubt that the word was in vogue 
as the name of a female person, it also meant ‘‘good writing’’ according to three 
of the six dictionaries of the languages in vogue in India and that, therefore, 
the word offended against the provisions of s. 6 of the Trade Marks Act as being 
descriptive of the pens, pencils, nibs ete. which were being manufactured by the 
petitioners and, therefore, he ordered the Register of trade marks to be recti- 
fied by expunging the entry therefrom as stated above: It is against this order 
passed by the Registrar of Trade Marks that the present petition has been filed 
in this Court by the petitioners. 

Mr. Advocate General, who appeared for the petitioners, urged that the word 
‘*Sulekha’’ being a personal name could not be and was not defined in any of 
the dictionaries, and that though the word ‘‘lekha’’ by itself had several meán- 
ings including ‘‘a streak’’ or ‘‘a line” and also including ‘‘writing’’, 
in so far as that word carried the meaning ‘‘writing’’; according: to 
Monier’s Dictionary, on which he relied, that meaning was the one adopted 
by the lexicographers and according to them it was a meaning which although 
given in native lexicons had not been met with in any published text. In other 
words, the Advocate General contended that although the word ‘‘lekha’’ might 
mean “‘writing’’, that was not how it was commonly understood by the people 
in this country. He, accordingly, urged that even if the Registrar of Trade 
Marks was justified in holding the word ‘‘Sulekha’’ to be a combination of the 
words ‘‘Su’’ and “‘lekha’’, he was certainly in error in construing it to mean 
“‘good writing’ and holding it to be directly descriptive of the petitioners’ 
goods. It is true that word ‘‘Sulekha”’ is not to be found in any dictionary what- 
soever. It is the word ‘‘lekha’’ alone which has been defined by Monier as hav- 
ing ‘‘writing’’ as one of its meanings, and it is with reference to this meaning 
that it has been said that the word ‘‘lekha’’ was not found in any published 
text. Mr. Advocate General submitted that under s. 6 of the Trade Marks Act, 
what one had to consider was as to whether the word ‘‘Sulekha’’ was at all 
directly descriptive of the goods in question. He urged that inasmuch as 
the word ‘‘Sulekha’’ was not to be found in any dictionary at all and inasmuch 
as it was admitted by the Registrar of Trade Marks that ‘‘Sulekha’’ was the name 
of a female person in vogue among the people, that word should not~be con- 
strued to mean ‘‘good writing’’ and as such ‘‘directly’’ descriptive of the goods. 
in question. - 

__On the other hand, Mr. Gupte, the learned counsel for the Registrar of Trade 
Marks, contended that although it was true that the word ‘‘Sulekha’’ was not 
to be found in any of the dictionaries, it was certainly a combination of two 
words ‘*Su’’ and ‘‘lekha’’ and that, therefore, if the meaning of the word 
‘““Sulekha’’ to be derived from the meaning of the word ‘‘Su’’ and the word 
‘‘lekha’’ amounted to ‘‘good writing’’ then, the word ‘‘Sulekha’’ would be direc- 
tly descriptive of the goods in question and that, therefore, the Registrar was per- 
fectly right in making the order that he had passed. It was further contended 
by Mr. Gupte that even if there were several meanings attached to the word 
““lekha’’ by the different dictionaries, so long as that word was assigned the 
meaning ‘‘writing’’, that meaning should be accepted in preference to all others 
and that it should, accordingly, be held that the word ‘‘Sulekha” meant ‘‘good 
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writing’’ and as such was descriptive of the petitioners’ goods. It’ was also 
contended by Mr. Gupte that the word that was registered with the Registrar 
of Trade Marks was spelt in: English as ‘‘Sulekha’’, that it might properly be 
pronounced as ‘‘Sulekh’’ and that because there could be no question that the 
word ‘‘Sulekh’’ meant ‘‘good: writing’’, even if the word was pronounced as 
“Sulekha” it would only be an equivalent of the word ‘‘Sulekh’’ and that by 
having recourse only to such a’ pronounciation the provisions of the Trade 
Marks Act could not be contravened. : 

' Several other contentions were also raised by Mr. Gupte which I need not set 
out for the simple reason that in my opinion for the reasons I will presently 
set out the word ‘‘Sulekha’’ is not at all directly descriptive of the petitioner’ 
goods so as to be debarred from being registered as a trade mark. 

‘Now, turning to the different dictionaries which have defined the word 
“‘lekha’’, the first and the foremost is ‘the Sanskrit dictionary by Apte. 
Mr. Gupte has tendered a sheet of paper containing the meanings of the words 
“Su” and ‘‘lekha’’ and other derivatives from the word ‘‘Likh’’ from several 
dictionaries and the Advocate General had no objection -to its being tendered in 
evidence. This paper shows that in Apte’s Dictionary the word ‘‘Su’’ has been 
defined both as an adjective as well as an adverb. It is, however, not disputed 
by. Mr. Gupte that that word almost invariably is used as a prefix to indicate the 
quality or attributes of anything indicated ‘by some other word. Now, the 
meéaning of this word’is almost uniform in all the dictionaries and there is no 
quarrel over this meaning both as an. adjective as well as an adverb. Then 
coming to the word ‘‘lekha’’, in Apte’s Dictionary, there are as many as 7 
meanings assigned to that word, (1) a line, streak; (2) a stroke, furrow, row, 
stripe; (3) writing, drawing lines, delineation, painting; (4) the moon’s ere- 
scent, a streak ‘of the moon; (5) a figure, likeness, an impression, a mark; (6) 
hem, border,-edge, sketch; and (7) the crest. It will thus appear that the 
word’ “‘lekha’’ does inter alia mean ‘‘writing’’, but it must be noted that 
“Writing” is not the only meaning attached to it in clause 3. It is followed by the 
words ‘“‘drawihg lines, delinéation,; painting’’. Accordingly, the ‘word ‘‘writ- 
ing’ must be construed in the light of the words following it. At best, there- 
fore, the word ‘‘writing’’ can only have a reference in’ regard to making or 
drawing of lines or delineation óf any’ lines or in respect’ of any painting which 
might all consist of lines and nothing more. What is important to note ir this 
connection is that the word ‘‘writing’’, as used in Apte’s Dictionary, as one 
of the meanings of the word ‘‘lekha’’ does not mean what is written in the shape 
of figuresor letters or ‘alphabets of any language. Mr. Gupte, however, con- 
tended that even if the Régistrar of Trade Marks in his notice to show cause 
stated ‘that the word ‘‘Sulekha’’ meant ‘‘good writing’’-and that, therefore, 
the trade mark was liable to bë expunged from the register of trade marks, 
the Régistrar could not be debarred from also raising a contention at the hear- 
ing of the notice and coming to a conclusion that although the word ‘‘Sulekha’”’ 
might not mean ‘‘good’ writing’, even so far as the’ word included drawing 
of lines, it would be directly descriptive of a pen, because a pen would un- 
doubtédly be uséd’ for drawing lines as well. In my opinion, this contention 
is ‘too far-fetched. - The Registrar, ‘in the first instance, did not ‘call upon the 
petitioners to show cause as to why the word ‘‘Sulekha’”’ should not be ex- 
punged from the Register of Trade Marks because in his opinion the word ‘‘Sule- 
kha’’ meant something different from what was in terms ‘stated therein, viz. 
““good writing’’. ` The’ only; conténtion which thé petitioners were called upon 
to meet was: that the word ‘‘Sulekha’’. meant’ *‘‘good writing” and, therefore, 
in my opinion, Mr. Gupte would not be. right in his contention that inspite of 
the Registrar of Trade Marks having so stated in his notice to show cause he 
would be-entitled to devise any other ground for his conclusion that the word 
“‘Sulekha’’ was directly descriptive of the goods in’ question. Secondly, I do 
not find any, foundation for Mr. Gupte’s argument at all because the Regisrar 
of Trade-Marks in course of his rather long judgment has found that the word 
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‘Sulekha’ did mean ‘‘good writing’’ on the basis of certain of the dictionaries 
which he referred to in his judgment and that for -that reason the word 
“Sulekha”? as a trade mark was liable to be expunged from the register of trade 
marks, Mr. Gupte might have thought to support the judgment of the Re- 
gistrar by advancing the argument as aforesaid. I am, however, afraid, the 
judgment in a matter such as this could not be supported except on the ground 
which was primarily taken up and eventually decided by the Registrar of Trade 
Marks. It was the question of one type of interpretation put by the Registrar 
upon the word ‘‘Sulekha’’ and it was upon the basis of that interpretation that 
he ultimately decided the matter against the petitioners. In a challenge to bis 
order, therefore, all that the petitioners have to show is that the word ‘‘Sulekha’”’ 
does not carry the meaning which was attached to it by the Registrar and, in 
my opinion, if they succeed in so doing, the order of the Registrar must be 
set aside. Accordingly, I do not think that I should examine the merits of the 
contention raised by Mr. Gupte, that although the word ‘‘Sulekha’’ might not 
mean ‘‘good writing’’ it might mean ‘‘good lines’’ in reference to drawing and 
painting and that, therefore, in so far as such lines could be drawn with the 
pens manufactured by the petitioners, the word ‘‘Sulekha’’ was directly des- 
criptive of those pens and that, therefore, that word could not be registered as a 
trade mark. 

It was then contended by Mr. Gupte that at least the word ‘‘lekh’’ 
as defined in Apte’s Dictionary meant ‘‘a writing’’ or ‘‘an article’’ or ‘‘a 
document’’. He urged that there was nothing to prevent the word ‘‘Su’’ being 
prefixed to the word ‘‘lekh’’, and if it was so prefixed, it would mean a good 
article or a good writing. According to him, it was then only the question 
of making the word ‘‘Sulekh’’ into one of the feminine gender and that was 
what had been done in this case by the petitioners in order to suit the feminine 
gender of the word ‘‘pen’’. I am afraid this contention also can neither he 
allowed nor accepted. In the course of his judgment, the Registrar of Trade 
Marks has clearly stated that the word ‘‘Sulekha’’ was a combination of the 
words ‘‘Su’’ and ‘‘lekha’’ and not of the words ‘‘Su’’ and ‘‘Iekh’’ in the 
feminine gender and meant ‘‘good writing’’. Therefore. aceording to him, 
there was no question of first interpreting the word ‘‘Su’’, then the 
word “‘lekh’’. then the word ‘‘Sulekh’’ and then making it into a word 
of the feminine gender as ‘‘Snlekha’’. Assuming, however, that the con- 
tention that was raised by Mr. Gupte could be allowed to be raised. I 
am not inclined to accept it. The reason is that the word ‘‘lekha’’ and the 
word “‘lekh’’ are distinctly defined in each of the dictionaries and assigned 
different meanings. Even Apte in his Sanskrit Dictionarv has made a clear 
distinction between the words ‘‘lekh’’ and ‘‘Lekha’’. If the word “lekh” 
which is a noun could be made into one of the feminine gender, one could exnect 
the author of the dictionary to have done it. As a matter of fact, there is 
nothing to warrant Mr. Gunte’s contention that the word ‘‘lekh” could ever 
‘be changed into and used in the feminine gender as ‘‘lekha’’. I do not know what 
it would really mean if the word ‘‘lekh’’ were to be changed into one of the 
feminine gender. The obvious meaning of the word ‘‘Ickh’’ is an article or a 
writing and I eannot conceive what the feminine gender of an article or writing 
would be. It was, however, contended by Mr. Gupte that the word ‘‘lekh’’ 
was made into one of the feminine gender by reason of the feminine gender 
of the word ‘‘pen’’ and that, therefore, whatever meaning could be attached 
to the word ‘‘Sulekh’’ should be attached to the word ‘‘Sulekha’’ with the only 
difference that the word ‘‘Sulekha’’ when used in conjunction with the word 
“‘pen’’ would be an adjective instead of being a noun of the feminine gender. 
To my mind, all this argument is too intriguing and too complicated for the 
purpose of considering as to whether a particular word of which registration 
as a trade mark is sought is descriptive in any manner of the goods with which 
it is associated. I do not think one would for such purpose be justified in 
delving deep into the root from which the particular word has been derived, 
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or’ into the question as to whether a particular meaning could be attached to 
that word by combining the meaning of two different words of which it is made, 
or whether it could be said to be a noun of the feminine gender made out of ano- 
ther noun of the masculine gender and then used as an adjective to qualify another 
noun.' In my opinion, one must only consider the plain and popular meaning 
of the word coricerned unless it is a pure invention and decide as to whether 
in the light: ‘of such ` meaning, it is directly descriptive of the goods with which 
it is associated. 

‘A reference, was also made by Mr. Gupte to other dictionaries in connection 
With the meaning’ of the word ‘‘lekha’’ and I may refer to them shortly. In 
the Hindi-English Dictionary by Bhargava, the word ‘‘lekh’’ is defined as 
‘writing, essay writing, script, letter and handwriting’’, whereas the word 
‘‘lekha’’ is defiend to mean “reckoning, account, estimation, calculation, record, 
exact estimation, connection’”’. It will appear from these meanings of ‘the two 
words ‘‘lekh’’ and ‘‘lekha’’ that irrespective of their Sanskrit origin, they have 
been differently defined and understood by Hindi-speaking people in this coun- 
try. According to this dictionary, too, the word ‘‘Iekh’’ is not shown to be 
capable‘ of ‘being changed’ into one of the feminine gender having the same 
meaning as the word itself. Then turning to the Marathi-English School Dic- 
tionary, the word ‘lekh”’ is défined as ‘‘a writing, an epistle, handwriting’’, but 
curiously enough, the word ‘‘lekha’’ is not to be found in this dictionary at all. 
This means that although originally the word ‘‘lekha’’ might have been derived 
from the Sanskrit word ‘‘likh’’, so far as Marathi language is concerned, 
and' Mr. Gupte frankly admitted it, the word ‘‘Iekha’’ is not known to the 
‘Marathi-speaking people at all. That is precisely the reason why the word 
‘‘lekha’’ does not find any place in the Marathi-English Dictionary. Then, 
turning to the Gujarati-English Dictionary by M. B. Belsare, the world ‘‘lekh’ 
is defined as (1) “ʻa writing, anything written, a document, written contract, 
(2)'a-‘statement; a mention made of (3) handwriting”, whereas the word 
*“lekha’’ is defined to mean ‘‘a streak, a line’. No other meaning is given to 
the word “lekha’? by this dictionary. The position, therefore, on thesé three 
diétionaries is' that whereas according to the Hindi-English dictionary the word 
‘“lekha’’ means something entirely different from the word ‘‘Iekh’’ and the same 
holds good with reference to the Gujarati-English dictionary, among the Ma- 
tathi-speaking people, it appears from the Marathi-English dictionary, the word 
‘‘lekha’’ is not in vogue at all and, therefore, that word may not mean any- 
thing to such people. There are two other dictionaries which have been referred 
to by Mr. Gupte. One of them is the Students Dictionary of Bengali words 
and phrases by. Benimadhav Ganguli. The word ‘‘lekha’’ is defined in that 
dictionary to mean ‘‘writing, handwriting, delineation, a painting. a line, a mark, 
crow: fate. anything’ written, a composition, stvle of writing, a note, 
a letter.” In the Telugu-English Dictionary by P. Shankaranarayana also the 
‘word “‘lekha’’ is defined to mean ‘‘a writing, letter, note, epistle; manuscript, 
document’’. According to these two dictionaries. therefore, the word ‘‘lekha’’ 
means ‘‘a writing or handwriting’’ as understood by Bengalis in Bengal and 
the Telugu people in the South. It must be noted, however, as alreadv pointed 
out above, that the word ‘‘Sulekha’”’ is not to be found in any of these dic- 
tionaries. 

The question now is as to “whether when a word is given a meaning in some 
‘parts of the country, which might amount to the same being descrivtive of the 
goods in resnect of and in relation to which it is used. whereas it convevs an 
entirely different meaning in other parts of the'countrv., such a word could 
‘be said to be. directly’ descriptive of the goods with which it is associated within 
the meaning of s. 6 of the Trade Marks Act. It is undoanhtedlv true. as Mr. 
Gupte pointed’ out, that the Trade Marks Act is an All India Act and when- 
‘ever anv word i is sought to be registered ` as a trade. mark. that word should in 
-no event. be’ ‘descriptive of the goods in respect of which it is saneht to be re- 
‘gistered as a trade mark. The question, however, is as to what happens when 
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a word is one which has different meanings in different parts of the country. 
Can it then be said that the word is directly descriptive of the goods in question 
for all the people in the country? The question becomes more interesting 
when the same word is popularly used as the personal name of a female. To 
my mind, the standard to be applied in all these cases would be as to what a 
common man in the street would think of the particular word. According to 
the application made by the petitioners in this case for registration of the 
word ‘‘Sulekha’’ as the trade mark, in the first instance, the word was des- 
cribed by them as being the name of a female person and it is significant to note 
that the Registrar of Trade Marks in this case- himself has admitted that that 
word is certainly in vogue among the people as the name of a female. If be- 
tween the two different kinds of meaning of a particular word, one is universally 
popular and the other’is not, in my opinion, the meaning which is universally 
popular should be accepted and if such meaning does not amount to any des- 
cription of the goods in respect of which that word is used, there could possibly 
be no objection to such word being registered as a trade mark under the Trade 
Marks Act. ' 

- I may point dut that the word ‘‘lekha’’ is almost interchangeable with the 
word ‘‘rekha’’. ‘‘Rekha’’ means ‘‘streak or a line”. ‘‘Surekh’’ means ‘‘well 
proportioned, handsome’’. ‘‘Surekha’’ means ‘‘a female with well propor- 
tioned body”. ‘‘Lekha’’ also means ‘‘a streak or a line” and, therefore, ‘‘Sule- 
kha” might’as well mean the same as ‘‘Surekha’’. Both the words ‘‘Sulekha”’ 
as well as ‘‘Surekha’’ in the Hindu society are in vogue as being the names of 
female persons, but I very much doubt as to whether ‘‘Sulekha’’ is at all known 
as meaning ‘‘good writing’. J agree with Monier when he says that the 
word ‘‘lekha’’ means ‘‘a writing’’ as being a derivative of the word ‘‘likh’’, but 
that it was never found to have been used in that sense in any of the publica- 
tions, either Sanskrit or otherwise. If this is the kind of meaning of the word 
‘‘lekha’’, there is no wonder that none of the people knows about it and, there- 
fore, as there is a certain amount of obscurity about that meaning, the word 
‘*lekha’’ cannot be interpreted’ to mean ‘‘writing’’ so as to be descriptive of the 
goods in question. The obvious meaning of the word ‘‘lekha’’, as pointed out 
above and as recognised by majority of the dictionaries, is only ‘‘a line or a 
streak’’ corresponding with the meaning of the word ‘‘rekha’’, and ‘‘Sulekha’”’ 
as much as ‘‘Surekha’’ in common parlance would only mean a female with a 
well-proportioned body, and yet the word ‘‘Iekha’’ as such does not seem to 
be known to all classes of people in the country. If it were, Mr. Gupte, the 
learned counsel for the Registrar of Trade Marks, could have certainly known 
it, but he frankly admitted that in the Marathi language, he had never heard 
the word ‘‘lekha’’ being used at all and that is corroborated by the fact that 
the Marathi-English dictionary also does not refer to the word ‘‘lekha’’. The refe- 
rence to any word or words descriptive of the goods‘as used in s. 6 of the Trade 
Marks Act would, in my opinion, only mean such word or words as would be 
known to the people all over the country and not only to’ some‘sections of the 
people or in some parts of the country. Both ‘‘Sulekha’’ and ‘‘Surekha’’ to 
my mind are well-known in the country as personal names of females, whereas 
the word ‘‘Sulekha’’ is far more unknown than the word ‘‘Surekha’’ itself 
as meaning ‘‘good writing’’. In these circumstances, I am of the opinion that 
the Registrar of Trade Marks was not justified in attempting to discover the 
meaning ‘of the word ‘‘Sulekha’’ by splitting it into ‘‘Su’’ and “‘lekha’’ and 
then finding out the meanings thereof from the several dictionaries- and 
then coming to ‘the conclusion only on the basis of three of the several dictiona- 
ries referred to above ‘that the word ‘‘Sulekha’’ meant ‘‘good writing”. He 
might have been so justified if all the dictionaries had supported that meaning, 
but as stated above, one‘of the dictionaries does not refer to the word ‘‘lekha” 
at all as a word in vogue and some of the others define it in quite a different 
way from the rest. In this state of things, there would be’ hardlv ‘any justi- 
fication for assigning such meaning to the word ‘“Sulekha’’ as would fall under 
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the prohibition of s. 6 of the Trade Marks Act and not the one which would-be 
quite in conformity with the provisions of that section. Again, it is pertinent 
to note that the Registrar of Trade Marks before whom the original application 
for registration of the word ‘‘Sulekha’’ as a trade mark was made, had gone 
deep into the. matter himself and made all necessary enquiries before deciding 
ds to whether that word should be registered as a trade mark or not. He was con- 
vineed that the word was not in any way descriptive of the goods in respect 
of which it was sought to: be registered as a trade mark. He was convinced 
that the word’ was used only in relation to a female and further he was 
convinced that it had attained a distinctive character by reason of its being 
associated with the petitioners’ goods for more than a year. It was only after 
he was completely satisfied in: all these respects that the then Registrar passed 
the order for registration of the word ‘‘Sulekha’’ as the trade mark in connec- 
tion with the petitioners’ pens and other goods. In that view of the matter, 
I very much doubt if any other Registrar of Trade Marks could go behind the 
finding of fact arrived at by his predecessor and re-open the enquiry by assign- 
ing to the word a different meaning altogether from the one which was accept- 
ed by his predecessor. This is not a case in which the petitioners had succeeded 
in getting the mark registered. by any fraudulent or dishonest means. The 
petitioners had placed all their cards on the table and the Registrar had full 
opportunity of examining each of them. The simple question before the then 
Registrar was as to whether the word ‘‘Sulekha’’ could be interpreted to 
convey any sense which might be characterised as descriptive of the goods in 
respect of which it was sought to be used as a trade mark and he decided that 
question on whatever’ evidence was’ produced before him as a question of fact. 
It may be, that he might not have looked into the dictionaries for finding out 
the root of the word ‘‘Sulekha’’.from which it-was derived, and the meaning 
thereof, but I do not think that in these cases ibt is ever necessary to look into 
the dictionaries to find out the’ root meaning of the word in question. After 
all, one has to decide as to whether the word in respect of which registration 
as a trade mark is sought has in its popular sense any direct bearing upon the 
merits or quality of the thing or article to which it is to be attached. If in the 
popular sense the word does not describe the goods in any sense at all, then 
there should not be. any objection to such word being adapted and registered 
as a trade mark, provided of course that the applicants prove to the satisfaction 
of the Registrar that that word had attained a distinctive character by reason 
of its association with the thing i in question upto the time of the application. In 
my opinion, the Registrar in this case could have well refrained from taking 
any action in this matter and allowed the trade mark to continue as before. I 
am, however, informed that the Registrar went into the matter only as a matter 
of principle and he wanted this Court eventually to decide as to whether the 
principle on which he acted in this matter was justified or not. I am, however, 
unable to see- what principle was involved in this matter. The pure and simple 
question was as to whether the word ‘‘Sulekha’’ meant anything in the nature 
of description of the petitioners’ pens, pencils and other materials. The ques- 
tion was already decided ‘by his predecessor and I do not think it was open to 
him to reopen the question which was essentially a question of fact. Just be- 
cause the Registrar in this case happened to find the root meaning of the word 
‘*Sulekha’’ to be different ‘from the meaning which was accepted by his prede- 
cessor, no question of principle as such is involved. Even on the question that 
he raised himself, if he in one place accepted that the word ‘‘Sulekha’’ was 
well in vogue with reference to personal names of females which undoubtedly 
meant that it was the popular meaning of the word ‘‘Sulekha’’ and that was how 
it was popularly used, he should not have really gone to the extent of differ- 
entiating the meanings given to the word ‘‘lekha’’ in different dictionaries, 
and contrary to the popular -meaning come to the conclusion that the word 
‘*Sulekha’’ meant ‘‘good writing’’ because, three out of the six dictionaries he 
consulted assigned the meaning ‘‘writing’’ to the word ‘lekha’. In my opinion, 
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the discretion which the Registrar used in this case in giving altogether a 
different meaning to the word ‘‘Sulekha’’ does not seem to be warranted 
even by the terms of the section itself. There is no warrant under the section 
for adopting any meaning other than the popular meaning of the word con- 
cerned. I am unable to see that the section warrants any examination of 
dictionaries for the purpose of finding out the meaning of any particular word. 
Hither the word for which application is made has or has no popular meaning. 
It may be a word which may be absolutely unknown. In that event also there 
could not be any objection to the registration of the word provided its distinc- 
tive character has been proved by the applicants by its fairly long association 
with the particular goods. 

In this view of the matter, I have not thought it necessary to call upon 
Mr. Gupte to address me on the other points raised by him in support of the 
order passed by the Registrar of Trade Marks. I am firmly of the view that 
the word ‘‘Sulekha’’ as it stands has no bearing on, nor is it directly or in- 
directly descriptive of, the merits, quality or nature of the pens, pencils and 
other goods manufactured by the petitioners. Al that it means, if at all, 
that it is the name of a female person. If it does not mean that, it means 
nothing. Even then, there could not be any objection to its being registered 
as a trade mark. 

In the result, the petition is allowed. The order passed by the Registrar of 
Trade Marks is set aside and the entry in the Register of Trade Marks, if ex- 
punged, should be restored. Each party to bear its own costs. 

i Petition allowed. 
Solicitors for the petitioners: Desai Desai & Co. l 
Solicitors for the respondent: G: M. Divekar. 


Before Mr. Justice Shah. 


MRS. ANNELIESE HACKMANN v. THE REGISTRAR 
OF TRADE MARKS.” 


Trade Marks Act (X of 1940), Secs. 6, 8—“Invented word”, what is—Word in ordinary 
use with trifling addition or variation whether an “invented wore’—“Patentex” whe- 
ther an invented word—Phonetic equivalent of word unregistrable as trade. mark 
whether registrable—Whether word “Patentex” inherently inadaptable in relation to 
any goods—Fact that word registered as trade mark in other countries relevant in 
deciding question of its registrability in India. 


For the purposes of s. 6(1)(c) of the Trade Marks Act, 1940, a word would not be 
“invented” which, with some trifling addition or very trifling variation, still leaves 
the word one which is well-known or in ordinary use. Therefore, the word “Paten~ 
tex” used in relation to certain goods manufactured by the petitioners cannot:be said 
to be an invention of the petitioners entitling them to register it as a trade mark 
under s. 6(1)(c) of the Act, as it has a very clase resemblance to the word Patent- 

ed” which is in ordinary and common use. 

In the matter of an Application of the Eastern Photographic Materials Company, 
Ld., for a Trade Mark applied. 

The phonetic equivalent of a word which is unregistrable as a trade mark is itself 
unregistrable. Therefore, as the word “Patented” is unregistrable’as a trade mark, 
the word “Patentex” which bears a very close resemblance to the word “Patented” 
and is a phonetis equivalent of that word would be equally Unreetstrable as such, 

Electrix, Ltd. v. Electrolux, Ltd.~ followed. 

As neither the word “Patent” nor the word “Patented” can be sdapied in relation 
to goods of any person in order to distinguish them from those af others within-the 
meaning of s. 6(1)(e) of the Trade Marks Act, 1940, and neither of them could be 
registered as a trade mark in relation to any goods, the word “Patentex,” which is 
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indistinguishable from and has the same meaning as the word “Patented”, is also 
inherently inadaptable in relation to any goods and cannot be registered as a trade 
mark. -> i 

The fact that a word has been registered as a trade mark in some other countries 
of the world cannot assist the Court in deciding as to whether that word should be 
registered as a trade mark under the law prevailing in India. Therefore, the question 
whether that word should or should not be registered as a trade mark in India must 
be decided with reference to the provisions of the Trade Marks Act obtaining in India. 


Tax facts appear in the judgment. - 


S. B. Shah, for the petitioners. 
K. K. Shavaksha, for the respondent. 


SHAH J. The question that is raised on this petition is as to whether the 
word ‘‘Patentex’’ could be registered as a trade mark in reference to the con- 
traceptives manufactured by the petitioners. The petitioners have averred in 
their petition and they had also averred it before the Registrar of Trade Marks 
that for long many years the contraceptives manufactured by them were mar- 
keted in many countries of the world including India under the mark ‘‘Paten- 
tex’’ and that it was only during the period of the Second World War that 
the goods could not be imported into this country and that, therefore, it was 
only for that period of time that no sale of those goods took place in this 
country under the mark ‘‘Patentex’’. It was, therefore, contended before 
the Registrar and also before me by the learned counsel Mr. Shah that the 
word ‘‘Patentex’’ was quite different from the word ‘‘Patented’’, that it did 
not describe the quality of the goods to which it was attached and that, therefore, 
there could possibly be no objection to the word ‘‘Patentex’’ being registered 
as a trade mark in respect of the petitioners’ contraceptives. It was urged that 
the word ‘‘Patentex’’ was registered as a trade mark in some of the countries 
of the world and that, therefore, that factor should be taken into account for 
the purpose of considering as to whether it should or should not be registered 
as a trade mark in this country as well. It is significant to note, however, in 
this connection that this word ‘‘Patentex’’ has not been registered as a trade 
mark in England and it is also significant to note that our law of trade marks 
is practically on all fours with the law in England in that behalf. Apart from 
this, the fact that the word has been registered as a trade mark in some other 
countries of the world cannot assist this Court in deciding as to whether that 
word should be registered as a trade mark under the law prevailing in this 
country. Registration of the word as a trade mark in other countries might 
have been possible under the laws respectively prevailing in those countries. 
The question as to whether that word should or should not be registered as 
a trade mark in this country-must, however, be decided with reference to the 
provisions of the Trade Marks Act obtaining in this country. 

In support of the plea that the word ‘‘Patentex’’ was quite different from 
the word ‘‘Patented’’, Mr. Shah contended that the word was a pure invention 
and that, therefore, it could well be registered as a trade mark under s. 6(/) (cy 
of the Trade Marks Act. Alternatively, he contended that it was a coined 
word, that it had no special meaning of any kind at all and that, therefore, 
also there could not be any objection to its being registered as a trade mark. 
Lastly, he contended that the word was used as a trade mark for a considerable 
number of years not only in other countries, but in this country as well and 
that, therefore, under the proviso to sub-s. (3) of s. 6 of the Act, the Registrar 
could not possibly refuse to register the word: as a trade mark. 

Firstly, as to whether the word ‘‘Patentex’’ is an invention or not, as con- 
tended by Mr. Shah, reference may be ‘made with advantage to the observa- 
tions of Lord Shand in the ‘‘Solto’’, Case! [In the Matter of an Application. 
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of The Eastern’ Photographic Materials. Company, Ld., ror a Trade ‘Mark. 
These observations are as follows (p. 487): 

..There must be invention, and not the appearance of invention only. . It is not 
en to define the extent of invention required, but the words I think should be 
clearly and substantially different from any word in ordinary and common use. The 
employment of a word in such use, with a diminutive or a short and meaningless sylla- 
ble added to it, or a mere combination of two known words, would not be an ‘invented’ 
word; and a word would not be ‘invented’ which, with some trifling addition or very 
trifling variation, still leaves the word one which is well- known or in ordinary use, and 
which would be quite understood as intended to convey the meaning of such a word” 
Applying the test laid down in the aforesaid observations of -Lord -Shand it 
is difficult to hold that the word ‘‘Patentex.’’ is the result of any invention on 
the part of the petitioners at all. The word ‘‘Patent’’ in the English language 
has got a distinct meaning of its own. ‘‘Patented’’ is a past tense or a past 
participle of the verb ‘‘Patent’’ and ‘‘Patentex’’ is only the word ‘‘Patented’”’ 
with its last letter changed into ‘‘x’’. Besides, ‘‘Patent’’ is a word which 
is commonly used by the people aa it has got a meaning of its own which 
everybody understands. Likewise, ‘‘Patended’’ is a word which is of common 
use and equally understood by all English-knowing people. Can it then be 
said that the word ‘‘Patentex’’ is an invention of any kind, or that it is. Just 
a word with a slight variation made in the word ‘‘Patented’’? As Lord Shand 
very clearly observes in the aforesaid passage, a word would not be ‘‘invented’”’ 
which, with some trifling addition or very trifling variation, still leaves the word 
one which is well known or in ordinary use. In my opinion, that is precisely the 
case here. There is so much of resemblance between the word ‘‘Patentex’’ and 
the word ‘‘Patented’’ -that it is impossible to hold that the word ‘‘Patentex’’ 
would have any meaning other than the one attached to the word ‘‘Patented’’ 
or that it is clearly and substantially different from the word ‘‘Patented’”’ 
which is indisputably in ordinary and common use. Accordingly, in-my opi- 
nion, Mr. Shah’s contention that the word ‘‘Patented’’ is an invention of the 
petitioners cannot be sustained. 


_ Then, turning to the next argument of Mr. Shah that if the word, “Patentex” 
was not an invention, it was certainly a coined word which was not descriptive 
of the petitioner’s contraceptives nor had any meaning of its own and, there- 
fore, it could be registered as a trade mark, I am not prepared to accept it 
either. It is a fallacy to say that the word “Patentex” which is entirely based 
upon and coined out of the word ‘‘Patented’’ with the only variation in the 
last letter ‘‘d’’ in the word ‘‘Patented’’ has no meaning at all. To my mind, 
it means the same, as ‘already stated above, as the word ‘‘Patented’’ and it 
is also the phonetic equivalent of that word. As has been held by the House 
of Lords in Electrix, Lid. v. Electrolux, Ltd.? ‘‘the phonetic equivalent of a 
word which is unregistrable as a trade mark is itself unregistrable.’’? In that 
ease the question was as to whether the word ‘‘Hlectrix’’ could be registered 
as,a trade mark in relation to the electric goods which the company in that 
case was manufacturing and dealing in. It was contended on behalf of the 
company that the word “‘Electrix’’ was invented by itself and that it neither 
had any relation with the word ‘‘Hlectric’’ nor did it describe the goods that 
it was manufacturing. It was accordingly claimed that the word ‘‘Elee- 
trix’ was capable of being registered as a tr ade mark and should 
be registered. This contention, however, was rejected first, by the Court 
of Appeal and then, by the House of Lords saying that inasmuch as the 
word ‘Electric’? itself could not be registered as being descriptive of the goods 
which were being manufactured by the company, the word ‘‘Electrix’’ also 
could not be registered because, not only the word ‘‘Electrix’’ represented a 
slight variation in the. word “Blectrie”? but also it was a, phonetic equivalent of 
the word ‘‘Blectrie’’. As in that ease, so in this, the resemblance between the 
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two words-‘‘Patented?’ and:‘‘Patentex’’-is so’ over-close that they. cannot pos- 
sibly be distinguished from each other. The word ‘‘Patentex’’, therefore, suf- 
fers from the ‘inherent vice-of having very close resemblance to the word 
‘‘Patented’’ and, therefore, if the word ‘‘Patented.’’ is unregisterable as a 
trade mark, the word “Patentex” would be equally unregistrable as such. 


Turning to the next- contention of Mr. Shah that the word ‘‘Patentex’’ was 
a mark which was distinctive’ in its character by reason of its long association 
with the’ petitioners’ contraceptives as contemplated by cl. (e) of sub-s. (1) 
of s. 6, provisions ‘of sub-s. (2) of s. 6 of the Trade’Marks Act which explains 
the expression ‘distinctive’” may first ‘be noted.” _ That sub-section provides as 
follows :— 


- “For the purposes of this section, the expresiior, ‘distinctive’ means adapted, in re- 
lation to the goods in respect of which a ‘trade mark’ is proposed to be registered, to 
distinguish goods with whith the proprietor of the trade mark is or may be connected 
in the course of trade from goods in the case of which no such connection subsists, either 
generally or,’ where the trade mark is proposed to be registered subj ect to limitations, 
in relation to use within the extent of the registration.” ` 


Mr. Shah further relied upon sub-s, (3) of s. 6 for the purpose of showing that 
the mark “Patentex”? was adapted tô distinguish the petitioners’ contraceptives 
and that by reason of its. continuous user for a series of years the Registrar 
could not refuse to register it as a trade mark. Now, there are two answers 
to this contention. Firstly, it is conceded by Mr. Shah for the petitioners that 
the word.‘‘Patent’’ or the word ‘“Patented’’ is inherently inadaptable in re- 
lation to any. goods for the purpose of a trade mark, and quite rightly so. 
The word ‘‘Patent’’ conveys a meaning that the thing in relation to which 
it is spoken of is a product of some ‘patented process. ‘Likewise, the word 
‘‘Patented??. means that: the thing in relation: to-which it is spoken of, has 
been manufactured by a process, in respect of which a patent is granted by the 
authorities. Now, any trader is entitled - to have a patent in respect of a pro- 
cess which he might invent, produce goods by operating. that invention. and 
call the goods so “produced ‘ ‘patented’’- goods. It is, therefore, obvious that 
neither the word ‘‘Patent’’ nor the word ‘‘Patented’’ could ever be adapted in 
relation to goods of any, person in order to distinguish them from those of 
others within the meaning of el. (e) ‘of súb-s: (I).of s. 6 and neither of them 
could be registered as a trade mark in relation to any goods. As already held 
by me, the word “‘Patentex’’ is indistinguishablée from and has the same meaa- 
ing ‘as the word ‘‘Patented’’. Consequently, that word, too, is as inherently 
inadaptable in relation to any goods: as the word “Patented”, and .cannot be 
registered as a trade mark. - 


In -this view of the matter, it is needléss, in my opinion, to further examine 
the „question: as to whether the petitioners’ case. at'all improves on account of 
the fact that they were using this, word: in connection. with their contraceptives 
over a large number of years in this country, Assuming, however that, instead 
of. being inherently inadaptable as aforesaid, the word - Patentex’’ is capable 
of being: registered as a trade mark, the proviso to sub-s. (3 ) of s. 6 clearly re~ 
quires the user of the mark during a period from a date prior to February 25, 
1937, to the date of application for registration. The application for registration 
of the mark ‘*Patentex’’ in this case was made on March 11, 1959; and it was ob- 
ligatory upon the petitioners to show to the Registrar. that they were using the 
word.as a trade’ mark.from the date prior to February 25, 1987, to the date of 
the application as aforesaid. Mr. Shah, however;. conceded that during the years 
of the Second World War no contraceptives of the petitioners were at all market- 
ed in this country ‘under the trade mark ‘Patentex’. Obviously, therefore, the, 
provisions of the proviso to sub-s. (3) of s. 6 of the Act are not complied with. 
Mr. Shah, howéver, contended that the time taken up by the War should be, 
excluded from consideration altogether, becausé it was not on account of the 
petitioners” fault that the goods.could not be importéd into this country and mar- 
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keted. I see no warrant for this kind of exclusion in the proviso at all. We 
cannot read in it anything more than what it provides. According to the pro- 
viso as it stands, and also the rest of the sections of the Act, no exclusion. of 
the kind contended for by Mr. Shah has been allowed. Accordingly, as Mr. 
Shah has been unable to show a continuous user of the word ‘‘Patentex’’ as a 
trade mark during the years of the Second World War, he cannot compel the 
Registrar to register the word ‘‘Patentex’’ as a trade mark under the provisions 
of the Act. As a matter of fact, this part of Mr. Shah’s argument has no 
foundation at all, because he himself conceded in course of his arguments that 
the word ‘‘Patent’’ as well as the word ‘‘Patented’’ were both inherently 
inadaptable in relation to any goods.so as to distinguish them from others and 
could never be registered as a trade mark in relation to any goods. On this 
concession, it could not possibly be contended that either of those two words 
is not inherently inadaptable, but that, on the contrary, they are both capable 
of being registered as trade marks and that, therefore, on proof of the user 
of either of those words as a trade mark in relation to any goods during the 
period specified in the proviso as aforesaid, the Registrar could not refuse to 
register it as a trade mark. 

There is yet another reason why the word ‘’Patentex’’ cannot be registered 
under the Trade Marks Act. It is admitted on behalf of the petitioners that 
for several years the petitioners’ contraceptives were being marketed in this 
country under the mark ‘‘Patentex’’. In fact, the petitioners’ goods used to 
be deseribed as ‘‘Patentex’’ contraceptives. Normally, this expression would 
convey to a lay-man that the petitioners’ contraceptives were prepared by some 
patented: process. It is, however, admitted on behalf of the petitioners that 
no process for manufacturing contraceptives has been patented by them. In 
these circumstances, obviously the petitioners can well be said to have committed 
deception upon those who went in for their contraceptives. The petitioners by 
using the word ‘‘Patentex’’ before the word ‘‘contraceptives’’ intended the con- 
sumers to believe that their contraceptives were prepared under a patented pro- 
cess which was not a fact at all. In these circumstances, the case would fall 
under s. 8 of the Trade Marks Act which provides as follows :— 

“No trade mark nor part of a trade mark shall be registered which consists of, or 
contains any scandalous design, or any matter the use of which would— 

(a) by reason of its being likely to deceive or to cause confusion or otherwise, be 
disentitled to protection in a Court of Justice;...” 
By virtue of this provision, therefore, the petitioners would be disentitled to 
claim any registration of the word ‘‘Patentex’’ as a trade mark in respect of 
their contraceptives. Mr. Shah, however, contended that s. 8 did not come into 
operation in this case for the simple reason that it deals with desentitling a 
person who would be otherwise entitled to have a mark registered as a trade 
mark. According to him, if the words ‘‘Patent’’ and ‘‘Patented’’ were inhe- 
rently inadaptable in relation to anything to distinguish it, nobody would be 
entitled to have either of those two words registered as a trade mark and that, 
therefore, s. 8 would not come into operation at all. I accept this argument. 
But the unfortunate part of the arguments advanced on behalf of the peti- 
tioners in this case was that the learned counsel Mr. Shah chose to argue be- 
fore me that the word ‘‘Patentex’’ being entirely different from the word 
‘*Patented’’ was registrable as a trade mark by reason of the provisions of the 
proviso to sub-s. (3) of 6 of the Act. Now, those provisions would be appli- 
cable only in a case where a mark is capable of registration and Mr. Shah ar- 
gued on the footing, inspite of his concession that both the words ‘‘Patent’’ 
and ‘‘Patented’’ were inherently inadaptable in relation to anything to dis- 
tinguish it and hence unregistrable, that the mark ‘‘Patentex’’ being distinct 
from ‘‘Patented’’ was capable of being registered in this case on account of its 
long user. I have already held above that even on that basis the petitioners 
failed to prove a continuous user thereof for the period specified in that proviso 
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and, therefore, it, could not be registered'as a trade mark under that proviso. 
_ Assuming that the petitioners were successful in showing that their case was 
governed by sub-s. (3) of s. 6 of the Act, a question might still be raised m 
the light of. the ‘circumstances of the case as to whether, inspite of it, the peti- 
tioners were entitled to the registration of the word ‘‘Patentex’’ as a trade 
mark in view of the provisions of s. 8 of the Trade Marks Act. As I have held 
above, even though the petitioners might have been entitled to have the word 
‘‘Patentex’’ registered as a trade mark under the provisions of sub-s. (3) of 
s. 6, they were completely desentitled to so have it on account of the fact that 
by using the word ‘‘Patentex’’ before the word ‘‘contraceptives’’ they were 
practising a deception upon or at any rate causing confusion in the minds of 
the consuming public, to the effect that, though as a matter of fact their con- 
traceptives were not manufactured by any patented , method, they were SO manu- 
factured. The Registrar of the Trade Marks, in my opinion, was perfectly 
justified in refusing to register the word “Patentex” as a trade mark in re- 
lation to the petitioners’ contraceptives. I wholly agree with the reasons set 
out by him-in his judgment and I see no reason to differ from any of them at 
all. The order that he has passed, in my opinion, is perfectly justified under 
the provisions of the Act and the reasons he has set out are perfectly cogent and 
convincing. There is, therefore, no substance in the present petition filed by 
the petitioners against his order in this Court and it is, accordingly, dismissed 
with costs. 

Petition dismissed. 

Solicitors for the petitioners: Mulla and Mulla & Craigie Blunt & Carae. 
Solicitor for the respondent: G. M. Divekar. 


APPELLATE CIVIL. 


Before Mr. Justice. Patel, 


NYAL CHAND GULABCHAND WEAVING FACTORTY v. HIMATMAL 
' RAMESHCHANDRA.* 

Civil Procedure Code (Act V of 1908), O. XX, r. 11; Secs. 151, 34—Arbitration Act (X of 
1940), Secs. 41, 15, 16, 17, 29—Applicability of O. XX, r. 11 to arbitration proceedings— 
Arbitrators under award directing payment in one or two instalments by fixed time— 
Whether Court has. jurisdiction, in passing decree in terms of award, to direct that 
payment should be by monthly instalments. 


The provisions of O. XX, r. 11, of.the Civil Procedure Code, 1908, do not apply to an 
arbitration proceeding under the Arbitration Act, 1940. Therefore, where the ar- 
bitrators under their award directed that a party to the arbitration should pay to 
the other party a certain amount by a certain date in one or two instalments, the 
Court in passing a decree in terms of the award has no jurisdiction under O. XX, 
r, 11 and s. 151 of the Civil Procedure Code, 1908, to direct that the instalments should 
be paid at a certain:rate per month. 

Biswanath Ghose v. Sudhir fumar dissented from. 


Tre facts appear in the judgment. 


B. J. Kapadia, with D.H. J haveri, for the petitioner. 
M. C. Shah, instructed by M/s Chimanlal Shah & Co., for the opponent. 


PATEL J. This is an application in revision against an order in an arbitra- 
tion proceeding before the City Civil Court after the filing of the award. 

It appears that there were business dealings between the petitioner and the 
opponent and the disputes between the parties were referred to arbitration of 


* Decided, March 24,1961. Civil Revision 1 [1957] A. I. R. Cal. 21, 
Application No. 692 of 1960, À 
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two:arbitrators. The arbitrators made an award directing that the petitioner 
should pay an amount of Rs, 24,150 in cash by May 31, 1960, in one or two 
instalments. At the time when the notice of motion was taken out for making 
a decree in terms of the award, the petitioner made an application that the 
amount decreed by the award should be made payable by instalments of Rs. 500 
per month. The learned Judge dismissed the notice saying that he had no 
jurisdiction to grant instalments by interfering with the award made by the 
arbitrators. 

Mr. Kapadia on behalf of the petitioner argued inet the Court hae power 
under O. XX, r. 11 and s. 151 of the Civil Procedure Code to grant instalments 
while making a decree in terms of the award. He relied upon the decision in 
the ease of Biswanath Ghose v. Sudhir Kumar’. 

Section 41 of the Arbitration Act provides that: 

“Subject to the provisions of this Act and of rules made thereunder— 
_ (a) the provisions of the Code of Civil Procedure, 1908, shall apply to all procéed- 
ings before the Court, and to all appeals, under this Act,...” 
If O. XX, r. 11 applies, then necessarily the Court will have the power con- 
tended for. The application, however, of O. XX and s. 151 of the Civil Pro- 
cedure Code would be subject to the provisions of the Act itself. 

Under s. 15, the Court is given a very limited power to modify or correct 
an award, (a) Where award is upon a part not referred to and such portion 
can be separated from the portion referred and does not affect the decision on 
the matter referred. (b) Where it is imperfect in form and contains an obvious 
error which can be amended without, affecting the decision. (e) Where there 
is a clerical error or an accidental slip or omission. Section 16 gives power 
to remit the award under certain circumstances. Section 17 makes a conse- 
quential provision since it provides that if the Court sees no cause to remit 
the award or set it aside it shall proceed to pronounce judgment according to 
the award and a decree shall follow. 

These three sections show that the power of the Court in respect of an award 
is very limited and no power is given to it to interfere with the award made by 
the arbitrators. The purpose of arbitration is to substitute a private forum of 
the choice of the parties in place of a Court of law. Interference with the 
decision of the private forum could only be to the extent to which it is allowed 
by law and no more. Sections 15, 16 and 17 of the Arbitration Act give a 
very limited power of interfering with the decision of the arbitrator. Section 
34 of the Civil Procedure Code enables the Court to award interest when 
making a decree and yet the Legislature found it necessary to make provision 
for awarding interest by s. 29 of the Act. While making an order of in- 
stalments if it can be said that the Court is not interfering with the decision 
of the arbitrator then only the Court will have power to award instalments. 
The crucial question then is, when an order of instalments is made does it 
amount to interference with the award. 

One cannot say what circumstances weigh with an arbitrator when he makes 
an award. In this case he has directed the payment by or before May 31, -1960. 
Prompt payment may be responsible for his probably- not even awarding the 
full amount to which the plaintiff may heve been entitled inasmuch as an ar- 
bitrator has greater freedom than the Court while deciding the dispute between 
the parties. While considering, therefore, the question at issue, the Court has 
to bear this fact in mind. 

Taking the present case, the arbitrators have directed that the amount in 
question must be paid in one or two instalments by May 31, 1960. The decree 
directing instalments to be paid at the rate of Rs, 500 per month would amount 
to substituting the original order by an order directing the amount to be 
paid in about six years time. It is true interest can be awarded. Even so I 
find it extremely difficult to hold that changing the award in such a radical 


1 [1957] A. I. R. Cal. 21. 
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form will not amount to a modification of the award which can only be done 
under the limited circumstances mentioned under s. 15 of the Arbitration Act. 
It is not contended—and rightly so—that relief asked for cannot be claimed 
under s. 15 of the Act. 

It appears to me that the provisions of O. XX, r. 11 and s. 151 cannot apply to 
an arbitration proceeding for the obvious reason that such modification is not 
within the purview of s. 15 of the Act. In the case referred to, the learned 
Judges, with respect, have not even referred to s. 15 of the Arbitration <Act. 
For the reasons stated above I find it difficult to agree with the ratio of the 
case. I am, therefore, of the view that the learned Judge was perfectly justi- 
fied in holding that he had no jurisdiction to award instalments. 

Even if it were possible to hold that the Court has, jurisdiction to award 
instalments, this is not a case where instalments could have been granted. The 
petitioner’s application to the learned Judge’ is as vague as it can be. 
Except a vague recital in the petition that he is not able “to pay the amount 
directed to be paid by the award, there is nothing from which the Court can 
judge the capacity of the petitioner to pay and the manner of payment. The 
petitioner does not disclose what is the total volume of his business, and what 
his profit is. He does not mention what other debts he has got. There are no 
sufficient allegations in the application which call for an inquiry into the capa- 
city of the petitioner to pay the amount by instalments. 

Mr. Kapadia says that if necessary his client is prepared to file a further 
affidavit of particulars and an opportunity should be given to his client to 
prove his allegations. It is too late to permit the petitioner to go on amending 
his case from stage after stage. The debt in question is a business debt and 
to allow amendment would be doing injustice. 

The result is that the rule is discharged with costs. 

Rule discharged. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Chandrachud. 


JAINABAI HAJI RAMJAN SHAIKH v. BAKAJI BHAU MANDALIK.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sdes. 88C(1), 32~ 
` 32R—Land leased owned by tenants-in-common—Application by one such co-owner 
for exemption from applicability of ss. 32 to 32R—Income to be considered for pur- 
poses of s. 88C(1) whether income of such applicant only. 


The word “person” in the expression “leased by any person” in s. 88C(1) of the 
Bombay Tenancy and Agricultural Lands Act, 1948, means and includes, where the 
land is owned and let by a number of persons, all these persons. If they hold the 
land as tenants-in-common, an application by any one of them for exemption from 
the applicability of ss. 32 to 32R of the Act must be in respect of the whole land in 
which he has an undivided share. The income, which will consequently be taken 
into consideration under s. 88C(1) of the Act, will be the income of all these persons 
who own or have leased the land jointly. This will be the position, whether the 
co-owners are Muslims or Hindus or belong to any other community. 


Tue facts appear in the judgment. 


G. A. Moledina, for the petitioner. 
R. W. Adik, for opponent No. 1. 


CHaAINANI C.J. The facts giving rise to this application are that the peti- 
tioner’s husband Haji Ramzan Shaikh was the owner of survey No. 785. Op- 
ponent No. 1, hereinafter referred to as the opponent, is the tenant of this land. 
The petitioner’s husband died about seven years ago, leaving behind the peti- 
tioner, two sons and one daughter. Thereafter the names of all the heirs were 


* Decided, March 28, 1961. Special Civil Application No. 1251 of 1960. 
L.R.—42. 
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entered'in the record of rights. - Subsequently the petitioner’s name alone was 
shown as the Kabjedar, but as manager of the joint family. In 1958 the petitioner 
made an application to the Mamlatdar for obtaming a certificate under s. 88C 
of the Bombay Tenancy and Agricultural Lands Act, 1948. The Mamlatdar 
came to the conclusion that the income’of the petitioner was less than Rs. 1,500. 
He, therefore, directed the issue of a certificate to her. The opponent appealed 
to the Assistant Collector. The Assistant Collector took the view that the 
petitioner and her two sons were members of a joint family and that as their 
total income exceeded Rs. 1,500, the petitioner was not entitled to an exemption 


certificate under s. 88C. He, therefore, set aside the order made by the Mam-: 


latdar. The petitioner challenges the correctness of the view taken by the 
Assistant Collector. : ; pei 

The Mahomedan law does not recognise a joint family and consequently -the 
view taken by the Assistant Collector, that the petitioner and her sons are mem- 
bers of a joint family, is erroneous. After the death of her husband the peti- 
tioner and each of the other heirs became entitled to a specific share in the land 
held by the opponent as a tenant. They held the land as tenants-in-common and 
not as joint tenants. The question for determination is whether the income 
of all of them or of the petitioner alone should be taken into consideration in 
order to decide whether the petitioner is entitled-to an exemption certificate 
under s. 88C. a i 

Section 32 of the Act provides that on the 1st day of April 1957, every tenant 
shall be deemed to have purchased from’ his landlord, free from all encum- 


brances subsisting thereon on the said date, the land held by him as a tenant,. 


subject to the other provisions of this section and the provisions of the next 
succeeding sections. The following sections upto s. 32R provide for deter- 
mination and payment of purchase price and other incidental and consequential 
matters. Sub-section (/) of s. 88C runs as follows: 

“Nothing in sections 32 to 32R...shall apply to lands leased by any person, if...the 
total income of such person including the rent of such land, does not exceed Rs, 1.500.” 
Sub-section (2) of this section states that every person eligible to the exemp- 
tion provided in sub-s. (J) shall make an application to the Mamlatdar for a 
certificate that he is entitled to such exemption. Sub-section (3) provides for 
an inquiry being held by the Mamlatdar. Sub-section (4) states that if the 
Mamlatdar decides that the land is so exempt, he shall issue a certificate in the 
prescribed form to such person. | 

The, object of s. 88C is to exempt small landlords from the operation of s. 32. 
If any landlord proves to the satisfaction of the Mamlatdar that his income is 
less than Rs. 1,500, he will be granted a certificate exempting the lands, leased 
by him from the provisions of ss. 32 to 32R and the tenant will not become the 
owner of those lands. The income, which is to be taken into consideration, is 
the income of the person, who had leased the land, in respect of which exemption 
is sought. Ifthe land belongs to one individual, his income will be the material 
factor for deciding whether a certificate should be issued to him. If the land 
belongs to a joint family, the income of the jomt family will have to be consi- 
dered. If the land is owned and is let by a number of persons, the word ‘‘per- 
son’’ in the expression ‘‘leased by any person?’ in sub-s. (J) of s. 88C would 
mean and include all the persons, who own the land and who have given. it on 
lease. If they hold the land as tenants-in-common, every one of them will have 
a defined share in the land, but until the land is partitioned, none of them can 
be said to be the owner or landlord of any specife part of it. Every one of 
them has an interest in every part of the land. All of them collectively are 
the landlords and the tenant is responsible for payment of rent to all of them. 
No one co-owner can be said to have leased any particular part of the land and 
consequently he cannot make an application for exemption of any part of the 
land from the provisions of ss. 32 to 32R. Any application by him for exemp- 
tion from the applicability of,ss. 32 to 32R must be in respect of the whole 
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land, in which he has an undivided share. . The income, which will consequently 
have- ‘to be taken into ‘consideration, -will be the income of all the persons, who 
own'or who have leased the land jointly, This: will be the position, whether 
the co-owners are Muslims or Hindus or belong to any other community. 


In the present ‘case,’ after the death of the petitioner’s husband, the peti- 
tioner and the other heirs of her husband became entitled to certain defined 
shares in the land. These shares have not yet been divided. The petitioner 
cannot, therefore, be said to be the landlord of any specific part of the land. 
She and the other heirs are all together the owners and the landlords of the 
land. They all together will be deemed to have leased the land and the income 
of all of them will have to be taken into consideration for deciding whether 
the land is exempt from the provisions of ss. 82 to 32R. It is not disputed that 
the total income of the petitioner and. other heirs exceeds Rs. 1,500. No ex- 


emption certificate in respect of the above land can, therefore, be issued under 
s. 88C. 3 ‘ 


Rule discharged. No order as to costs. 
m a Rule discharged. 


7 ‘SUPREME COURT. / 


Present: Mr. Justice J, L. Kapur, Mr. Justice M. Hidayatullah and Mr. Justice J. C. Shah. 


SAPHI TESA YAMOSA KABADI v. NARASINGSA 
i ' BHASKARSA KABADI® - 


Arbitration Act (X of 1940), Secs. 32, 31 (2), 3 33—Award in arbitration out of Court accept— 

ed and acted- upon by parties—Suit by one-of the parties ignoring acts done in 

| pursuance of award—Defence that suit not maintainable based on plea that parties have 

` settled ‘dispute by mutual pareemens which is binding—Whether such plea barr ed 
under Act. 


Where an award made in arbitration out of Court is accepted by the parties and 
it is acted upon voluntarily and a suit is thereafter sought to be filed by. one of the 
parties ignoring the acts done in pursuance of the acceptance of the award, the 
defence that the suit is not maintainable is not founded on the plea. that there is an 

, award which bars the suit but, that the parties have by mutual agreement settled 
the dispute, and. that the agreement and the subsequent acting of the parties are 


binding. Such latter plea is not precluded by anything contained in the Arbitration 
Act, 1940. 


THE facts are eee in the judgment! ae E 

| R. B. Kotwal, K. N. Andley, J. B. _ Dadachanji, Rameshwar Nath and P. L. 
Vohra, for the appellant (In C. As. Nos. 218 and 219.of 1959), respondent No. 1; 
(In- C As. Nos. 220 and 222 of 1959), respondent No. 2 (In C. A. No. 221 of 
1959) and respondent No. 5 (In C. A. No,.228 of 1959). tae 


Dr. W. Ñ. Barlingay, with A. G. Ratnaparkhi, for the aevelani (In C. As. 
Nos. 220 and 221:of 1959), respondents-Nos. 1 to 4 (In C. As. Nos. 218 and’ 223 
of 1959) and respondents Nos. 3 to 6 (In C. As. Nos. 219 and 222 of 1959). 


Navnit Lal, for the appellants (In C. As. Nos 222 and 223 of 1959), respondent 
No. 6 (In ©, ‘A, No. 218 of 1959), respondent No. 1 (In C. As. Nos. 219 and 221 
of 1959) and respondent No. 3 (In ©,’ A. No. 220 of 1959). - 


R. Gopalakr ‘ishnan, for, respondents Nos. 5(a) to 5(c) (In C. A. No. 218-of 
1959), respondents Nos. 2(a) to 2(c) (In ©. As: Nos 219, 220 and 221 of 1959), 
respondents Nos. 3(a) to 8(c) (In C. A. No. 221 of 1959) and respondents Nos. 
6(a) to 6(c) (In C. A. No. 223 of 1959). 


. * Decided, February 10, 196]. Civil Appeals Nos. 218 to 223 of 1959. 
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Sman J. These six appeals are filed with certificates under art. 133 of the 
Constitution granted by the High Court of Judicature at Bombay. The appeals 
arise out of the judgments and decrees in Suits Nos. 47 of 1948 and 36 of 
1949 in the Court of the Civil Judge, Senior Division, Dharwar. The follow- 
ing geneology set out in the plaint in Suit No. 47 of 1948 explains the rela- 
tionship between the parties: 


Dongarsa 
| 
Yamosa Ramakrishnasa 
| | 
| i. | Hanmantsa 
Kashinathsa Bhaskarsa Murarsa | 
(D 1) (D 2) Bhimsa 
` (D 3) 
Narsingsa Pandurangsa Benakosa Hanmantsa 
(P 1) (P 2) (P 3) (P 4) 


The principal contesting party in the suits was Kashinathsa, eldest son of 
Yamosa, and he was defendant No. 1 in both the suits. For facility of reference, 
we propose to refer to the parties as they were arrayed in Suit No. 47 of 1948. 
Bhimasa-—the plaintiff in Suit No. 36 of 1949 will, therefore, be referred in 
this judgment as defendant No. 3. 

At a partition in 1893 between Dongarsa’s branch and the other branches, 
the former branch received property of the aggregate value of Rs. 13,000. 
Members of that branch thereafter carried on business of weaving silk gar- 
ments and also of sale and purchase of silk garments. In 1912, defendant 
No. 1 started a cloth shop in the name of Kashinathsa Kabadi. In 1916, he 
started a commission agency business in the name of H. R. Kabadi Shop, and 
in 1920 he started business in money-lending and silk goods. Since 1912, de- 
fendant No. 1 was the principal earning member of the family and was attend- 
ing to the various lines of business and he was assisted by the other members 
of the family. The family prospered and in course of time acquired a large 
estate. Before 1946, Bhaskarsa father of the plaintiffs and Ramakrishnasa and 
Hanmantsa grandfather and father respectively of defendant No. 3 had ex- 
pired, and defendant No. 1 was the seniormost member of the family. In 1946, 
disputes arose between the members of the family and defendant No. 3 de- 
clined to continue in jointness with the other members of the family and 
demanded that he be given his half share after dividing the properties by metes 
and bounds. Claiming that he alone was instrumental in amassing the vast 
estate which exceeded in value to Rs. 14,00,000 defendant No. 1 submitted that 
the estate be divided in four equal shares and that one share be given to him 
and the remaining shares to the heirs of Bhaskarsa, defendant No. 2 and de- 
fendant No. 3. On August 17, 1946, the disputes were referred under a deed 
in writing to three persons—Vithaldas Devidas Vajreshwari, a merchant of 
Betegiri, Devindrasa Tuljansa, a common relation of the parties and Parappa 
Nagappa Jagalur, a clerk of the pleader acting for the family—(whom we 
will collectively refer as the Panchas) with authority to determine what shares 
should be allowed to the different branches of the family and to determine the 
extra shares to be given to defendant No. 1 for ‘‘special exertions made by him 
in acquiring the property’’ and to divide the assets of the money-lending and 
other properties of the family business as the ‘‘Panchas thought fit and pro- 
per’’.’ The Panchas accepted the reference and embarked initially upon an 
enquiry for ascertaining what shares in the family property should be allotted 
to the various contesting parties. On September 23, 1946, the Panchas de- 
cided that each of the four parties—defendant No. 1, defendant No. 2, the 
plaintiffs collectively and defendant No. 3—should be given a fourth share in 
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the properties of the family. This decision was reduced to writing; it was 
signed by the Panchas and was accepted by the parties and in token of accept- 
ance, they subseribed their signatures thereto. On the same day, gold ornaments 
of the value of Rs. 67,000 were divided by the Panchas in four equal shares, A 
record thereof was made in the proceedings of the Panchas. 

The Panchas then proceeded to award to each of the parties gold ornaments 
weighing 167 tolas 15 as. and silver 481 tolas and '4 as. On September 24, 
1946, it is the case of defendant No. 1 that the Panchas decided to give him 
an additional share of the value of Rs. 40,000 out of the property for bringing 
the family ‘‘to the present prosperous conditions’’ and the Panchas directed 
that defendant No. 2 should for that purpose pay out of his share Rs. 30,000 
to defendant No. 1 and the plaintiffs should pay Rs. 10,000 to him and the old 
house of the joint family be allotted to him as his exclusive property. This was 
denied by the other parties. ‘On October 12, 1946, the Panchas divided the 
residential houses and a record of this division was entered i in five separate books 
hereinafter referred to as ‘‘partition books’’. In each of the ‘‘partition boo 
the Panchas subscribed their signatures under the record of the division and 
allotment of the shares and the parties -also signed underneath the same in 
token of acceptance of that division. 

On October 19, 1946, the Panchas divided an amount of Rs. 64,000 entries 
regarding which had been posted in the family books of aecount. Each party 
was given Rs. 16,000 and this division was entered in the account books of 
Yamosa Dongarsa Kabadi and the entry was duly signed in token of acknow- 
ledgment of the correctness by all the parties. It is the case of defendant No. 
1 that on that day another amount of Rs. 3,20,000 which was ‘‘the unaccounted 
eash lying in the safe of the family but which was not entered in the books 
of account and details whereof were set out in a Tippan Book,’’ was also divid- 
ed and each party was given Rs. 80,000. Of the two major contentions in this 
group of appeals, one has centered round the truth of the story about the 
division of this amount. 

On October 20, 1946, the ‘‘four empty safes’’ and the warehouses and lands 
at Betegiri were divided. On October 21, 1946, the stock-in-trade of the silk shop 
was divided in four equal shares and on November 10, 1946, miscellaneous gold 
and pearl ornaments and the houses at Gadag and plots of land in the Hubli 
Cotton Market were similarly divided. On February 7, 1947, the agricultural 
lands, cattle and agricultural implements were divided. On February 22, 1947, 
Rs. 24,000 as the accumulated cash on hand in the money-lending business were 
divided into four equal shares. Divisions made on October 20, 1946, October 21, 
1946, February 7 and February 22, 1947, were duly entered in the ‘‘partition 
books” and the entries were signed by the Panchas and were also signed by the 
parties in acknowledgment of the correctness of the divisions. On February 24, 
1947, acknowledgments were obtained from the junior members of the family to 
the reference to the Panchas and to the decision of the Panchas dated September 
23, 1946, whereby each branch was given a four annas share and also to the 
subsequent divisions made from time to time between September 23, 1946, and 
February 24, 1947. Between February 25, 1947 and April 10, 1947, cotton 
bales belonging to the family of the value of Rs. 3,20,000 were divided into 
four equal shares. The record of this division was not signed by the parties 
After the furniture and utensils of the family were divided, there survived 
certain disputes about the outstandings of the family and other properties 
especially a dispute about Rs. 16,000 lying in cash with the family which could 
not be decided. To resolve the disputes -about these properties and the out- 
standings of the family, the Panchas, with the consent of the parties referred 
them for decision to one Bhim Rao Godkhindi, a senior pleader of the Gadag 
Bar. On November 8, 1947, the Panchas exeeuted a writing in favour of God- 
khindi authorising him to complete the work of partition of the estate. God- 
khindi accepted the authority. On December 5, 1947, Godkhindi asked the 
parties to ‘‘state clearly’’ what according to them were the properties which 
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remained to be partitioned, and the plaintiffs :gave a list to Godkhindi of, such 
properties. Betweeén-February 5, and. February 9, ,1948,, outstandings of, the 
value.of Rs. 1,20,000 were divided by Godkhindi and this:was accepted by the 
parties.. But Godkhindi was unable .to proceed, with. the division of the remain- 
ing assets. On February 9, 1948, plaintiff No. 1 served-a notice cancelling the 
authority of the Panchas to divide the properties of the. family and on August 
19, 1948, he filed Suit No’ 47 .of.1948, in the Court of the Civil Judge,. Senior 
Division, Dharwar, for partition of the properties. remaining to be divided:and 
for accounts of the joint family .properties. By' his. plaint, the plaintiffs. ad- 
mitted that the parti¢s had agreed to divide the property into four equal 
shares. In-para. 6 of their plaint, they. set out the properties, which they 
alleged had not been divided. The plaintiffs claimed that they-be awarded a 
fourth‘share in the outstandings of the assets of ‘‘Kashinathsa Yamosa Kabadi’ 
and “‘H. R. Kabadi’’ shops, and in ‘‘a considerable amount of money, that: has 
been there’’ since the time of the ancestors the Tippan in respect of which it 
was alleged was with defendants Nos. 1 and 2-and in certain gold and silver 
articles, and lands.and houses and rents which were recovered. On August 19, 
1948, the plaintiffs also filed & petition in the Court of the Civil Judge for. leave 
to revoke the authority of the Panchas. Notice of this. petition was served upon 
the Panchas, and the Panchas having expressed pana to function, the 
Court passed an order- cancelling, their authority. . 

.Thereafter, defendant No. 3 filed Suit No. 36 of 1949 -+ -on August 16, 1949, for 
partition’ and separate possession of a-half share in all the properties. of the 
joint, family. . By his plaint, he claimed that. he ‘had. been told’ that despite 
the décision of the. Panchas dated September 23, 1946, he will be given. a half 
share in the properties, that his consent to the divisions made by the. Panchas 
was obtained by misrepresentation.and that. the Panchas were guilty of partiality 
and, therefore, their decisions were not. binding:on him. He averred, that it 
was not possible for him to give'the descriptions of the properties other- than 
those described in the plaint and of all the movables belonging to the family, 
and | the money-lending dealings, he claimed a. declaration that: the authority 
given,'to the Panchas had been revoked and. for a decree for. partition and se- 
parate. possession of a ‘half share in the property which may be proved to- 
belong to the joint family., 

‘,, In ‘both the suits, defendant No. 1 contended. that the Panchas had divided 

the. properties in four equal shares after their decision to divide the same in that 
manner was, accepted, that the Panchas from time to time had made actual 
division of the properties with:the consent of the parties, that the division of the 
properties in each:case was. acted upon and, properties‘allotted to the ‘parties 
were reduced into possession by,the parties to. whom they were allotted, and 
that on that account the division. could not be.re-opened. He also contended 
that the ‘‘unaccounted cash’? bad been divided on October 19, 1946, and each 
party was given his’share therein, ‘and that the Panchas had given to him an 
extra share of the, value.of Rs. 40,000,in cash, payable by the plaintiffs and de> 
fendant,No. 2 and the residential family house at Betegiri. Defendant No.. D, 
supported the claim made bythe plaintiffs. . 
„The Civil Judge held that by virtue of the order Daed in the petition for 
revoking the reference to the.Panchas-their authority as well as the proceedings 
and:all the decisions given . by. them, ceased to'bind the parties. because ‘‘the. 
decisions stood :cancelled’’. . He ‘also held’that the decisions were not. binding 
upon the parties as they were,not: filed. in-Court; that the Panchas were not., 
proved;to:have awarded to defendant No. l:any ‘additional share,in the pro- 
perty of the family;"and that the ‘unaccounted cash’’.of the family., which. 
amounted: to Rs. 3,20,000 was not divided: He accordingly passed decrees in 
the two suits ordering that a fresh partition be effected of all the-joint. family 
property moveable and immoveable, 

, Against the decrees passed by- the Court of first “instance, defendant No: 1: 
preferred: Appeal No. 605 of 1952 against the decree in Suit No. 47 of 1948 and 
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Appeal No. 606 of 1952 against the decree in Suit No. 36 of 1949. .In the two 
appeals, the High Court at Bombay by a common judgment modified the decrees 
passed by the Court of first instance. In the view'of the High Court, there 
were in law no valid awards made by the Panchas which could, be set up in 
defence by defendant No. 1 to the claim made by defendant No. 3. They ob- 
served that the awards of the Panchas: were not binding because they were 
not properly stamped and those that affected immoveable properties were not 
registered. But the High Court held that the division of the moveables such as 
gold and silver ornaments made on September 23, 1946, could not be re-opened. 
They further held that the ‘‘unaceounted cash’ amounting to Rs. 3,20,000 was 
divided on October’ 19, 1946, and that each branch had received Rs. 80,000. 
The High Court, accordingly, modified the decree passed by the trial Court in so 
far as it related to the gold and:silver ornaments divided by the Panchas on 
September 23, 1946, and also in respect of the amount of the unaccounted cash 
of Rs. 3,20,000. There were certain other modifications made in the decrees 
which are not material for the purpose of these appeals, as no arguments have 
been advanced at the bar relating. thereto. © |: 

In these appeals by defendant No. 1,.the plaintiffs and defendant No. 3, 
two principal questions fall to be determined: (1) whether defendant No. 3 is 
entitled to a half share in all the properties of the joint family ignoring the 
division already made and (2) whether the unaccounted cash which was esti- 
mated by defendant No. 3 and the plaintiffs at Rs. 4,00,000 and which was 
stated by defendant No. 1 to be Rs. 3,20,000 was divided'on October 19, 1946. 
On these two questions, the parties are differently arrayed. On the first question, 
defendant No. 1 is supported by ‘the plaintiffs and defendant No. 2: On the 
second question, defendant No. 1 is opposed by the plaintiffs and defendants 
Nos. 2 and 3. EE 

After setting out the contentions of -the parties, it is recited in the deed of 
reference that the parties had given authority to the Panchas to peruse the 
written and oral evidence and to decide what shares shall be allotted to the 
different branches and also to decide what may appear to be proper for provid- 
ing an ‘‘extra share” to defendant No. 1. The agreement between the members 
of the joint Hindu family to appoint Panchas for dividing the family properties 
amounts to. severance of the joint family. status from the date of the agreement. 
Once reference is made, joint family status is severed and it is not postponed 
until the division of the property by metes and bounds. 

To appreciate the contentions, it is necessary to follow the method adopted 
by the Panchas in dividing the properties. The decision of the Panchas to allot 
to each branch a fourth share was accepted by all the parties. Thereafter, the 
Panchas proceeded to allot shares in the properties moveable and immoveable. 
The distribution of the properties was set out in writing and in acknowledgment 
of the fact that distribution was made as described the parties signed tke 
writing: P , 

“We have appointed these as the Panchas. In accordance therewith all the Panchas 
heard all the information (placed before them) and all the Panchas unanimously decided 
on 23-9-1946 that Kashinathsa Yamosa Kabadi should be given a } share, that Nara- 
_ singsa Bhaskarsa Kabadi should be given a į share, and that Bhimasa Hanumantsa Kabadi 
should be given a } share, and we all having .consented to the said decision of the 
Panchas, we all and all the Panchas have put our respective signatures to. the said 
decision. of the Panchas. The details of the properties that have fallen to the shares of 
the! different shares as per<the decision effected in accordance with the said decision 
are as follows:” no ae 

This acknowledgement was not merely an’ agreement not to challenge the 
decision of the Panchas, but was made as evidencing the division actually made 
and reduced to writing. The trial Court found that the properties separately 
allotted to the various branches were reduced: into possession by the parties 
and the High Court agreed with that view.’ If the consent: of the parties was 
not procured by fraud, misrepresentation or any other ground which may 
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vitiate a partition under the general law, the division made by the Panchas and 
accepted by the parties would be binding upon them. It is always open to the 
members of a joint Hindu family to divide some properties of the family and 
to keep the remaining undivided. By the reference to the Panchas, the parties 
ceased to be members of the joint Hindu family. If thereafter the assets of the 
family were divided and that division was accepted by the parties, the proper- 
ties reduced by the parties to their possession must be deemed to’ be of the 
individual ownership of the parties to whom they were allotted, and the re- 
maining properties as of their tenancy-m-common. Evidently in this case, the 
Panchas suggested what they regarded as a just and convenient method of-parti- 
tion and that method was accepted by the parties. Originally it was intended to 
make a general division or award in respect of all the properties and with that 
end in view a stamp paper of the value of Rs. 30 was purchased. But in the 
course of the proceedings, effectuating a division of all the properties by a 
single award was apparently found inconvenient and a convenient method was 
adopted and the properties were divided by stages. Jn the first instance, the 
principle of division was discussed and decided upon and that principle was 
accepted by the parties. Thereafter the properties ‘weré divided in different 
sections. 

The plea raised in his plaint by defendant No. 3 that his consent to the re- 
ference was obtained by coercion and undue influence, is somewhat vague and 
indefinite. He merely stated that he had recently attained the age of majority, 
that defendant No. 1 was the head of the family and that he was not in a posi- 
tion ‘‘either to say anything against him (defendant No. 1) or to act against 
him.’’ He also stated that defendant No. 1 had threatened him that he (de- 
fendant No. 3) would be given a share only if he acted according to the behest of 
defendant No. 1, otherwise he would be driven out of the house without any- 
thing and therefore he ‘‘beeame helpless’’ and agreed to sign the ‘‘letter of 
authority passed in favour of the Panchas.’’ He pleaded in para. 5 of the 
plaint that he had not agreed to take a mere fourth share and that he ‘‘had 
all along been insisting upon receiving a half share’’, and that it was his in- 
tention to take his legitimate half share ‘‘without dispute if that could be 
managed’’ and ad he believed that he would be given that share he did not 
immediately raise any objection. He also stated that he had been promised by 
defendant No. 1 that he would be given his share in the property. The learned 
trial Judge rejected this plea holding that defendant No. 3 failed to prove 
that he was ‘‘compelled by exercise of undue influence and coercion to agree to 
the reference to the Panchas, and that he had been promised by defendant No. 1 
that he would be given a half share.” In the High Court, the plea raised by 
defendant No. 3 about coercion and undue influence and the promise made by 
defendant No. 1 does not appear to have been seriously pressed. The plea of 
defendant No. 3 that he subscribed his signatures to the various decisions given 
by the Panchas from time to time because he believed that he was bound hy 
the decision dated September 23, 1946, and that but for such belief he would 
not have subscribed his signatures to those decisions has in our judgment no 
force. Defendant No. 3, it appears on the evidence, voluntarily accepted the 
decision that each branch was to be given a fourth share and he accepted the 
division of the properties allotted to him on that footing. 

Again by virtue of the order passed by the Civil Judge cancelling the refer- 
ence, the proceedings taken by the Panchas including the division of the pro- 
perty which had been accepted were not revoked. The plaintiffs filed Misc. 
Application No. 15 of 1948 for an order revoking the reference and as the Panch 
Devendrasa was found unwilling to proceed with the work of dividing the 
property, the arbitration was cancelled. Under s. 12, sub-s. (2) of the Arbi- 
tration Act, where the authority of an arbitrator or arbitrators is revoked by 
leave of the Court, the Court may order that the arbitration agreement shall 
cease to have effect with respect to the difference referred. If the decisions of 
the Panchas‘had not been accepted by the parties with the revocation of the 
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reference, ‘all proceedings which they had adopted might have fallen through; 
but the parties did accept the decisions made from time to time and the cancel- 
lation of the reference had not the effect of vacating the divisions already 
made. We are‘unable to agree with the view of the trial Judge that the can- 
cellation had the effect of nullifying all the interim divisions and that they 
must be deemed to have been impliedly set aside. 

It is unnecessary to consider whether these decisions may be regarded as 
‘interim awards’’ within the meaning of s. 27 of the Arbitration Act. The 
decisions given and divisions made were not merely tentative arrangements 
liable to be superseded at a later stage. The decisions were treated as final and 
were carried out. We agree with the High Court that whatever may be the 
original intention of the parties, the Panchas having with the consent of the 
parties proceeded to divide the properties in stages, each decision must be re- 
garded as final with regard to the property divided thereby. 

We are of the view that it was open to defendant No. 1 to set up the division 
of the properties made from time to time as a defence to the action filed by 
defendant No. 3. Even assuming that the records of the divisions made by the 
Panchas are awards strictly so called, what is set up in defence is not the 
awards made by the Panchas, but the partition of the property by agreement 
after accepting the method of partition suggested by the Panchas. To such a 
plea, there is, in our judgment, no bar of s. 32 of the Arbitration Act. By s. 
32 it is provided: 

“Notwithstanding any law for the time being in force, no suit shall lie on any ground 
whatsoever for a decision upon the existence, effect or validity of an arbitration agree- 
ment or award, nor shall any arbitration agreement or award be set aside, amended, 
modified or in any way affected otherwise than as provided in this Act.” 

Before the Arbitration Act, 1940, was enacted, an award made by arbitrators 
appointed out of Court even if it was not made a rule of the Court was regard- 
ed as equivalent to a final judgment and any suit filed on the original canse 
of action referred to the arbitrators was held barred. 

In Muhammed Nawaz Khan v. Alam Khan', it was held by the Judicial 
Committee of the Privy Council that an award is valid even if no party has 
sought to enforce it by the summary procedure. 

. Since the enactment of the Arbitration Act, 1940,' there has arisen wide 
divergence of judicial opinion among the High Courts on the question whether 
an award made in a reference out of Court can be set up as a defence to an 
action filed by a party thereof on the original cause of action when the award 
is not filed in Court. Section 31, sub-s. (2), of the Arbitration Act provides: 

“Notwithstanding anything contained in any other law for the time being in force 
and save as otherwise provided in this Act, all questions regarding the validity, effect 
or existence of an award or an arbitration agreement between the parties to the agree- 
ment or persons claiming under them shall be decided by the Court in which the award 
under the agreement has been, or may be, filed and by no other court”, 
and s. 33 sets out the procedure to be followed for challenging the existence, 
effect or validity of an arbitration agreement or an award or to have its effect 
determined. It is manifest that questions relating to the validity, effect or 
existence of an award can be decided by the Court to which an application 
making it a rule of Court lies. 

In Babui 8. K. Kuer v. B. N. Sinha®, the Patna High Court held that by 
virtue of s. 32 of the Arbitration Act, 1940, an award made on a private re- 
ference to arbitration is not operative of its own foree; it only becomes 
operative on being made a rule of the Court. It was held in that case that an 
award cannot be set up as a defence to an action unless it is filed in Court and 
a decree is obtained thereon. Similar view was taken in Pamandass v. Manik- 
yam Pillais, Venkatasubbayya v. Bapadut and Gulzari Mal v. Ramesh Chandra.® 

1 (1891) L.R. 18 I.A. 78. 4 [1951] A. L R. Mad. 458, 


2 (1952) I.L.R. 31 Pat. 886. § [1959] Raj. 515, 
3 (1860) A.I.R. Andhra Pradesh 69, F.B. 
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On the other hand, in Suryanarayana Reddi v. Venkata Reddy®, it was held 
that ss. 82 and 38 of the Indian Arbitration Act, 1940, did not preclude a 
defendant from setting forth an award which had been fully performed by 
him but which was not filed in Court under s. 14 and on which a judgment was 
not pronounced’ or a decree given under s. 17 of the Act, in answer to the 
plaintiff’s claim which was the subject-matter of the reference and the award. 
That view was accepted in Rajamamckam v. Swanunatha’. It is not necessary 
in this appeal to express a considered opinion on this disputed question. It 
may be sufficient to observe that where an award made in arbitration out of 
Court is accepted by the parties and it is acted upon voluntarily and a suit 
is thereafter sought to be filed by one of the parties ignoring the acts done in 
pursuance of the acceptance of the award, the defence that the suit is not main- 
tainable is not founded on the plea that there is an award which bars the suit 
but that the parties have by mutual agreement settled the dispute, and that 
the agreement and the subsequent actings of the parties are binding. By setting 
up a defence in the present ease that there has been a division of the property 
and the parties have entered into possession of the properties allotted, defend- 
ant No. 1 is not seeking to obtain a decision upon the existence, effect or vali- 
dity of an award. He is merely seeking to set up a plea that the property 
was divided by consent of parties. Such a plea is, in our judgment, not pre- 
eluded by anything contained in the Arbitration Act. 


The records made by the Panchas about the division of the properties, it is 
true, were not stamped nor were they registered. It is, however, clear that 
if the record made by the Panchas in so far as it deals with immoveable properties 
is regarded as a non-testamentary instrument purporting or operating to create, 
declare, assign, limit or extinguish any right, title or interest in immoveable 
property, it was compulsorily registrable under s. 17 of the Registration Act, 
and would not in the absence of registration be admissible in evidence. But, 
in our judgment, the true effect of what are called awards is not by their own 
force to create any interest in immoveable property; they recorded divisions 
already made and on the facts provided in this case, their validity depends upon 
the acceptance by the parties. The records made by the Panchas were docu- 
ments which merely acknowledged partitions already made and were not by 
law required to be registered. On a perusal of exh. 456A which is a translation 
of the Tippan book in which are recorded the decisions which are signed by the 
parties, it is evident that the Panchas were merely recording what had been 
actually divided and they were not seeking to set out their decisions relating to 
division of property to be made. The question whether the various decisions re- 
corded in exh. 456A and in the books of account were required by law to be 
stamped need not be decided. The documents were admitted in evidence by the 
trial Court and no question of admissibility of those documents can be raised 
at a later stage of the suit or in appeal (see s. 36, Stamp Act). 


We are unable to agree with the viéw of the High Court that the decisions 
dated October 12, 1946, October 20, 1946, and November 10, 1946, were not in- 
tended to be final decisions. There is no reliable evidence to support the view 
of the High Court. Even if the divisions are not strictly in conformity with 
the shares declared in the decision dated September 28, 1946, the parties hav- 
ing accepted those divisions and having reduced the shares allotted to their 
possession, it is not open to them to seek to reopen the same on the ground 
that the division was unequal. 


Defendant No. 3 contended in the trial Courts and the High Court that he 
had not taken possession of the property allotted to his share. The trial Court 
held that he had taken possession of all the properties which had fallen to his 
share and the plea that he has not obtained possession was untrue. The High 
Court has accepted that view. ' 


6 [1949] Mad. 111. 7 [1952] A. I. R. Mad. 24, 
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' To sum up: on a consideration of the materials placed before the Court, the 
eee to Panchas is proved to be made voluntarily by all the parties, ‘that 
the‘Panchas had in the first instance decided that each branch was to get a 
fourth ‘share ‘in the properties and that ‘decision was accepted by the parties, 
that division ‘of properties‘: made from time to time was also accepted by the 
parties, and subsequently, when the Panchas were unable to proceed with the 
division, the matter was' referred by consent of the parties to Godkhindi and 
Godkhindi divided with the consent of the parties the outstandings, but he was 
unable'to divide the remaining properties. For reasons we have already stated, 
the division made by the Panchas:and by Godkhindi is binding upon the parties. 
Such properties as are not partitioned must, of course, be ordered to be divided 
and the division’ will be made consistently with the rules of Hindu law. To 
the .division of such properties which have not been divided, the decision of 
the Panchas dated September 23, 1946, will not apply. 


[The rest of the judgment is not material to this report.] 
Decree modified. 


i ie = APPELLATE CIVIL. 


-_ T = Before Mr. Justice V. S: Desai and Mr. Justice Abhyankar. 


MRS. : SHANTABAI MATHURDAS THAKKAR v. THE MUNICIPAL 
CORPORATION, GREATER BOMBAY. 


Soe Court-fees Act (Bom. XXXVI of 1959), Secs. 49, 5(1), 36, 40, 46—Court-fees 
| Act (VII of 1870)—Suit instituted before. coming into operation of Act of 1959— 
Appeal in suit filed after coming into operation of Act—Computation of claim in 


appeal and rates of Court-fees on memorandum of appeal Whether in accordance 
i with Act. of 1959. i | 


: Í Under s. 49 of the ‘Bombay Coutt-fees Act, 1959, in a suit instituted before the 
coining into operation of the Act, the ‘computation of the claim involved in the suit 
will be in ‘accordance with''the provisions of the repealed Court-fees Act, 1870, 
throughout all stages of the suit including the final appeal, while the rates of 
court-fees chargeable on a memorandum of appeal filed in the suit after the 
coming ‘into operation of the Act of 1959, will be according to the rates as specified 
_in the latter Act and not in accordance with rates prescribed in the Act of 1870. 

H. K. Dada ( India) ‘Ltd. v. State’ of M. P.2J Garikapati v. Subbiah Choudhary, 
Reference under s. s Court-fees Act; Savoldi Madhavdas v. Arati Cotton Mills’, 

_ State of Bombay Vv. ' Supreme General Films,’ Indira Sohanlal v. Custodian of E. P.’ 

A and | State of Punjab v. Mohar Singh’, referred to. 

M/s Ramanlal & Co. v. Kirchand Sunder & Co’ „ dissented from. 


Trg: facts. appear .in the cadena 


- N: D. Vakharia and R.'H. Vakharia; for the applicant (In C.R.A. 373/60). 
Mangaldas ‘Shah, for the applicant: (in C.R.A. 1182/60). 
ey Va Chandrachud, , Government Pleader, for the opponent. ka both the 
C.R.As.) : ' 


` 


“Vy Se- DESAI J. These are ine revision -applications under s. 5(2) of the 
Bombay 'Court-fees Act, 1959; against the orders passed by the Taxing Officer 
relating to the computation of the-claims and the amounts of court-fees | payable 
im respect. of: the claims: in‘the two appeals to which the said orders relate. 


i ` Decided, February 23. 1961. | Civil Revision _ 5 (1960) 62 Bom. L. R. 910. 
Application ` No. 373 of 1960 (with’ C.R.A. > 6 [1956] A. I. R.S.C.77, ` 
No: 1182 ‘0f1960): r 7 [1955] A. I. R. S.C. 84. 
il. [1953] A, I. R. S.C. 221., 8 (1960) Civil Revision Application No. 
2, [1957].A. I. R. S.C. 540." , _ + 676 of 1960, decided by Shelat J. at the Guj- 
' 335 (1954) 57 Bom. L. R: 180. eee i "rat High Court, on October 3, 1960. 
4 (1954) 57 Bom. L. R. 394. GOR y 


Mia 
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The Civil Revision Application No. 373 of 1960 relates to the First Appeal 
Stamp No. 10709 of 1959, the memorandum of which appeal was filed by the 
appellant on August 29, 1959. The suit out of which the said appeal arises 
was filed by the appellant on October 17, 1957, and the said suit was decided 
against her by the trial Court on June 17, 1959. The suit was for declarations 
that the two orders referred to in the plaint were illegal, void and of no effect 
and the plaintiff, therefore, continued to be in the service of the defendants 
and was entitled to all the benefits and emoluments including salary and al- 
Jowance attached to the post held by the plaintiff including the occupation of 
the free quarters and also for a consequential injunction restraining the de- 
fendants from ejecting the plaintiff from the quarters occupied by her. The 
plaintiff had also further claimed an amount of Rs. 1,670 as arrears of her 
salary, allowances, etc. upto the date of the suit. At the date when the suit 
was filed, the Court-fees Act of 1870 was in force and the reliefs prayed for 
by the plaintiff in the suit had been computed and the court-fee payable in 
respect of the said reliefs had been paid by the plaintiff in accordance with the 
said Act. Thus the two declarations, which the plaintiff had prayed for in 
the suit, had been valued by her at-Rs. 110-each and the other reliefs were 
valued at Rs. 100. The amount of arrears and allowances was valued at the 
figure claimed, namely, Rs. 1,670 and court-fees was paid on these valuations 
of the claim. The total ad valorem fee, which the plaintiff thus paid was 
Rs. 168.75nP. In the memorandum of the appeal, which the plaintiff filed 
in this Court, she valued the claim in the same manner as in the lower Court 
and offered to pay the same amount of court-fees. At the date when the memo- 
randum of appeal was filed, the Court-fees Act of 1870 had been repealed by 
the Bombay Court-fees Act of 1959, which had come into force on August 1, 
1959. The new Act pressribed a different provision for the computation of 
the claim and also prescribed a different rate of court-fee. According to the 
office, the claim in appeal and the payment of the court-fees on the same were 
required to be made in accordance with the new Act and it, therefore, raised 
an objection as to the computation of the claim made by the appellant and the 
court-fee which was offered by her. The dispute, therefore, was referred to 
the Taxing Officer. The Taxing Officer upheld the office objection and direct- 
ed the appellant to compute the claim in appeal according to the provisions” 
of the new Act and pay court-fee on the said computed claim according to 
the rates prescribed under the new Act. In view of the provisions of the 
new Act, the claim for the declarations and consequential reliefs had to he 
valued at a figure of Rs. 2,160 and the court-fee payable on the said valuation, 
according to the provisions of the new Act, was half the ad valorem fee and 
was thus Rs. 87.75nP. The ad valorem fee on the claim of Rs. 1,670 accord- 
ing to the rates prescribed under the new Act was Rs. 143.75nP. The total 
court-fee, therefore, payable on the memorandum of appeal, according to the 
new Act, was Rs. 231.25 nP., which was Rs. 62.50 nP. more than what was 
paid by the plaintiff in the trial Court according to the old Act and which she 
had offered to pay in the appeal. Agegrieved by the decision of the Taxing 
Officer the plaintiff appellant has filed the present revision application. 


Tt is contended by the petitioner that on the date on which she filed her suit, 
she got the right to continue the suit upto the final court of appeal. That right 
of appeal was a substantive and vested right, which was vested in her on the 
date on which the suit was filed and that right could not be taken away and 
could not be impaired or imperilled, nor could it be made more onerous or 
more stringent by any subsequent legislation except by express words or neces- 
sary intendment. The new Act, according to the petitioner, contains no such 
express words or necessary intendment. The right of appeal of the plaintiff, 
therefore, must be governed by the law relating to the computation of the 
claim and the payment of the court-fees, which was in operation when the suit 
was filed. She was, therefore, entitled to compute the claim in the appeal 
and pay court-fee according to the Court-fees Act of 1870. 


~~ 
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- Now, it is well settled that the right of appeal is not a procedural right but a 
substantive right, which is vested in the litigant when the suit is filed. As 
observed by their Lordships of the Supreme Court in H. K. Dada (India) 
Lid. v. State of M. P: 

“...This right of appeal from the decision of an inferior tribunal to a superior 
tribunal becomes vested in a party when proceedings are first initiated in and before 
a decision is given by, the inferior Court. Such a vested right cannot be taken away 
except by express enactment or necessary intendment. An intention to interfere with 
or to impair or imperil such a vested right cannot be presumed unless such intention be 
clearly manifested by express words or necessary implication.” 


The same principle is again re-affirmed in the case of Garikapats v. Subbiah 
Choudhary,* where it is observed: 


“The right of appeal is a vested vight and such a right to enter the superior Court 
accrues to the litigants and exists as on and from the date the lis commences and although 
it may be actually exercised when the adverse judgment is pronounced such right is to 
be governed by the law prevailing at the date of the institution of the suit or proceed- 
ings and not by the law that prevails at the date of its decision or at the date of the 
filing of the appeal. 

This vested right of appeal can be taken away only by a subsequent enactment 
if it so provides expressly or by necessary intendment and not otherwise.” 

In reference under s. 5, Court-fees Aot, our Court took the view that art. 
17(vw) of the second Schedule of the Court-fees Act, 1870, which levied en- 
hanced court-fee in suits for partition of joint family property had no retro- 
spective effect and hence where a suit for partition of joint family property 
was filed before the enactment of art. 17(vit) of the Court-fees Act, but an 
appeal was filed after the date of its enactment, the memorandum of appeal 
or the application for the cross-objections was not liable to enhanced court- 
fees. This decision was based on the ground that the right of appeal was a 
substantive right, which was vested in the litigant on the date when he filed 
the suit and which could not be taken away unless the Legislature has expressly 
stated, or intended to do so. It was also held that it was not merely that a 
right of appeal could not be taken away by a procedural enactment which was 
not made expressly retrospective, but the right could not be impaired or im- 
perilled nor could new conditions be attached to the filing of the appeal nor 
could a condition already existing be made more onerous or more stringent. 
It was also observed in the said case that it made no difference in principle 
whether the right of appeal was taken away or impaired by the very law 
which conferred the right of appeal or by a different law. The said decision 
was followed in Sawaldas Madhavdas v. Arati Cotton Afills,4 where it was 
held that the amendment of the Court-fees Act on April 1, 1954, by which 
the court-fees leviable on suits filed in the Bombay High Court was enhanced 
on ad valorem basis instead of fixed fees leviable under the unamended Act 
was not retrospective and did not, therefore, apply to appeals from suits filed 
before the said amendment. The decision in the last mentioned case has been 
confirmed by the Supreme Court in State of Bombay v. Supreme General 
Film® ‘and the decision in the earlier Bombay case, namely, Reference 
under s. 5 of the Court Fees Act has also been referred to in the said case and 
in the'case of Garikapati v. Subbiah Choudhary, to which we have 
already referred. In view of these decisions, there can be no doubt whatever 
that unless the new Court-fees Act has either expressly or by necessary ‘in- 
tendment taken away or affected the petitioners’ right to continue the appeals 
under the law relating to court-fees, which governed the said right at the date 
when the suit was filed, the said law must continue to govern the right of 
appeal. In order to see how far the said right is affected by the new Act, 


1 [1953] A. T.R. S.C. 221. 4 (1954) 57 Bom. L. R. 394. 
2 [1957] A. I. R. S.C. 540. 5 (1960)62 Bom. L. R. 910, S. C. 
8 (1954) 57 Bom. L.R. 180. 
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either by express words or by necessary intendment we must look to the pro- 
visions of the new Act. 

Before proceeding to consider the relevant provisions of the new Act, how-, 
ever, it will be desirable to notice certain well-known principles relating, to 
repeal of. the existing law and -repeal followed by legislation on the same 
subject. The consequences following on the repeal are stated in s. 6 of the 
General Clauses Act: where the enactment is a Central enactment and’ s. 7 of 
the Bombay General Clauses Act, where the enactment is of the State. As 
are by the Supreme Court in State of Punjab v. Mohar Singhs (p: 88): 

..Whenever there is a repeal of an enactment, the consequences laid down in 
section 6 of the General Clauses Act will follow unless, as the section itself says, a 
different intention appears. In the case of a simple repeal’ there is scarcely any' room, 
for expression of a contrary opinion. But when the repeal is followed by fresh legislation 
on the same subject the Court would undoubtedly ‘have to look to the provisions: of ‘the 
new Act, but only for the purpose of determining. whether they indicate a different. 
intention. : 
- The -line of enquiry would be, not Wwhether the new ' Act ETENE aces alive 
- old rights and liabilities but whether it manifests.an intention: to destroy thems We 
cannot, therefore, subscribe to the broad proposition that S. 6 of the -General Clauses. 
Act is ruled out when there is repeal of an enactment followed by a fresh legislation. 
Section 6 would be applicable in such cases alsq unless the new legislation manifests an 
intention incompatible with or contrary: to the provisions of the section,” 
In Indira Sohanlal v. Custodian, E. P." it is observed: Ca 

“It cannot be stated as a broad proposition that' S. 6, General Clauses Act is ruled 
out when there is repeal of an enactment followed by a fresh legislation. Section 6 
would be applicable in such cases also unless the new legislation manifests an intention 
incompatible with or contrary to the provisions of the section. Such incompatibility 
would have to be ascertained from a consideration of all the relevant provisions of, 
the new law.” 

“Thus where the repealing section of the fresh enactment which purports to indi-~ 
cate the effect of the repeal on previous’ matters, provides for the operation of the 
previous law in part and in negative terms, as also for the operation’ of the new law 
in the other part and in positive terms, the said provision may well be taken ‘to be’ 
self-contained and indicative of the intention to exclude the application of S. 6, of the 
General Clauses Act.” 

Under the Court-fees Act of 1870 documents chargeable to court-fees were 
specified in the first two schedules of the Act and the rates of court-fees pay- 
able on the said documents were also stated in the said Schedules. These rates 
were either on ad valorem basis or in fixed sums. Chapter III of the Act 
contained ‘provisions for computing the claims ‘and reducing them to money 
value where the court-fee was required to be paid on an ad valorem basis. 
Section 6 of the Act made it obligatory | on a suitor, who wished to commence 
a lis in a civil Court and continue it upto the final appeal as provided under 
the law to conform to the conditions as to the computation of the value of his 
claim and the payment of the court-fees as prescribed by providing that his 
plaint or memorandum of appeal shall not be filed, exhibited or recorded in 
any Court of justice unless there has been paid a fee of an amount not less than 
that indicated by, either of the two Schedules, as the proper fee for such docu- 
ment. The Act, no doubt, imposed conditions on a suitor, who wanted to bring 
his cause in a civil Court, and threw on him a burden, whieh he had to discharge 
in order to be able to have his cause litigated in the civil Court. But on 
satisfying these conditions and discharging the burden, he had a right to liti- 
gate his cause upto the final stage of appeal. Thus a person, who filed a suit,, 
was entitled to have the claim in his suit computed under the provisions’ of the 
Act of 1870 and on the payment of the court-fees on the claim so computed 
at the rates prescribed in the said Act, he was entitled to have his suit carried 


6 [1955] A. T. R. S. C. 84, 7 [1956] A. T. R.S. C77 n 
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on through all its stages not only in the Court of the first instance but on the 
same computation of the claim and the payment of the same amount of court 
fees again even in the appeal from the decision or decree of the inferior Court 
to the superior Court. The Bombay Court-fees Act of 1959 which repealed 
the Court-fees Act of 1870 follows the same, scheme as the repealed Act. In 
this Act also the documents chargeable to court-fees are specified in the first 
two Schedules of the Act and the rates of court-fees, which are payable on the 
said documents, are also stated therein. These rates as in the old Act are 
either on ad valorem basis or on fixed sums. Chapter III of the new Act also 
makes provision for the computation of the claims in suits and reducing them 
to money value, where court-fee is to be paid on an ad valorem basis and like 
s. 6 of the old Act, s. 5 of the new Act makes it obligatory on a suitor to get 
his claim computed in the manner provided in the new Act and to pay the 
required court-fee on the same.’ The provisions for the computation of the 
claim, however, are different from those contaimed in the old Act and the 
rates prescribed are also different. It is undisputed that as a result of the 
alteration in the provisions relating to the computation of the claim and as 
a result of different rates prescribed in the new Act, the conditions imposed 
on the suitors in the present two cases, at any rate, are made more onerous 
and the burden thrown on them is increased. As we have already seen, the 
rights of suitors to continue appeals from the suits instituted by them were 
vested rights, which were vested in them on the date on which the suits filed 
by them were instituted and these vested rights were not to be affected by any 
subsequent alteration in the law, which made the conditions, which existed 
when the said rights vested in them, more onerous or imperilled 
the said. rights by throwing a larger burden on them unless the subse- 
quent enactment either expressly or by necessary mmtendment affected the said 
rights. Since the new Act has this effect, it is necessary to see whether there 
is anything in the Act, which either expressly or by necessary intendment affects 
the suitors’ rights to have the claims computed according to the provisions 
of the old Act or to pay the court-fees according to the rates prescribed in 
the old Act. 
Section 5(J) of the new Act is as follows: 

“No document of any of the kinds specified as chargeable in the first or second 
schedule to this Act annexed shall be filed, exhibited or recorded in any Court of 
Justice, or shall be received or furnished by any public officer, unless in respect of such 
document there has been paid a fee of an amount not less than that indicated by either 
of the said schedules as the proper fee for such document.” 

The learned Government Pleader has argued that the provision of this sec- 
tion by itself is sufficient to make the intention of the Legislature clear that 
the court-fee to be paid on any document, which is to be filed, exhibited or 
recorded in any Court of Justice after the coming into operation of this pro- 
vision must be as indicated in either of the two schedules annexed to the new 
Act. This provision throws a statutory obligation upon the Officer of the 
Court not to admit a memorandum of appeal unless the proper court-fee as 
indicated in the two schedules to the new Act has been paid on the said 
memorandum of appeal. The provision, therefore, has a retrospective effect. 
The argument is untenable and really begs the question. If the new Act were 
to apply, no doubt, what the learned Government Pleader says would be right, 
but the whole question is whether the new Act applies or not. A mere repeal 
of the old Act and the mere enactment of a new provision do not affect the 
vested rights, which still continue to be governed under the old Act. A simi- 
lar argument was advanced before this Court in the case of Reference under 
s. 5 of the Court Fees Act relying on the language of s. 6 of the old Act. In 
that case by an amendment of art. 17(vi) in the 2nd schedule, the fee pre- 
scribed to be paid in certain suits was enhanced. It was argued that by reason 
of s. 6 of the Act, which was identical in language, the court-fee to be paid 
was the enhanced court-fee because the Officer to whom the memorandum of 
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appeal was presented was under a statutory obligation not to admit the memo- 
randum of appeal unless the fee as indicated in the second schedule was paid. 
The argument was negatived and it was observed that it begged the question. 
lt was pointed out that what the officer had to determine was what was the 
proper fee to be paid and if the proper fee was to be paid under the old law 
and not under the new law, that was the fee that he had to charge. In reject- 
ing a similar argument on the construction and interpretation of s. 22(/) of 
the C. P. & Berar Sales Tax Act as amended the Supreme Court observed in 
H. K. Dada (India) Ltd. v. State of M. P., that it overlooked the fact of 
the existence of the old law for the purpose of supporting the pre-existing 
vested right and really amounted to begging the question. There is nothing 
in s. 5 of the new Act which either by express words or necessary intendment 
destroys or affects the pre-existing right of appeal. As observed by the ae eme 
ou (p. 224) : 

..The fact that the pre-existing right of appeal continues to exist ace in ‘its 

turn, “necessarily imply that the old law which created that right of appeal must also 
exist to support the continuation of that right. As the old law continues to exist for 
the purpose of supporting the pre-existing right of appeal that old law must govern 
the exercise and enforcement of that right of appeal and there can then be no question 
of the amended provision preventing the exercise of that right.” 
The argument of the learned Government Pleader that the provision of s. 5 
of the new Act has a retrospective effect cannot be accepted. Section 5 occurs 
in Chapter III of the Act, which deals with the computation of fees. The 
other provisions in this Chapter, which deal with the computation of claims 
and their reduction to money value need not be considered in great detail and 
it would be only sufficient to mention that these provisions when applied to 
the cases before us enhance the computed value of the claims and thus make 
the suitors liable to pay a larger court-fee. There is, however, nothing in these 
provisions to indicate that they are intended to affect the pre-existing’ vested 
rights. 

The next material section is s. 36, which occurs in Chapter VI, which deals 
with the mode of levying fees. Section 36 is in these words: 

“All fees shall be charged and collected under this Act at the rate in force ‘on the 
date on which the document chargeable to court-fee is or was presented.” 
The learned Government Pleader has argued that the provision of this section 
by specifying that the incidence of the charge of court-fee will be on the date 
on which the document is presented, has clearly indicated that the law as to 
eourt-fees, which will be applicable, will be the law existing at the date of 
the presentation of the document and not the old law. 

In the first place we must point out that while the Court-fees Act provides 
for the computation of the claim and the rate of court-fees, which will be 
chargeable on the computed claim, this section only refers to the rates to be 
charged on the date of the presentation of the document and does not refer to the 
computation of the claim. Assuming, therefore, that the language of this sec- 
tion is capable of being construed as affecting the vested rights under the old 
Act, the said rights under this provision will be only affected so far as the rates 
charged are concerned and not so far as the computation of the claim. We 
do not, however, think that the provision of this section by itself is sufficient 
to indicate a necessary intention to affect the vested rights even in the matter 
of the rates charged. The reference to the date of the presentation of the 
document, undoubtedly, avails the learned Government Pleader to raise the 
ar gument, which he has raised. The said reference, however, to the date is 
capable of being explained by referring to two other sections, which occur in 
the said Chapter. The first of these is s. 40, which provides for cases where 
the document does not bear a proper stamp when it is originally received, used 
or filed in Court through mistake or inadvertence. In such cases the proper 
stamp may be ordered to be paid subsequently and on such subsequent pay- 
ment it will be regarded as valid as if it had been properly stamped in the 


1961]: : SHANTABAI V. MUNICIPAL CORP: (4.¢.5.)—V. S. Desai J. 673 


first instance. ‘The additional stamp to be affixed in such cases will have to be 
determined under si 36 with reference to the ‘time when the document was 
originally received, used or filed. That is why it can be said that s. 36 makes 
a ‘reference ‘to the date of. the presentation of the document. The other section 
is 5. 46, which empowers’ the State Government from time to time to reduce 
or remit in the whole or in any part of the territories under its administration 
all or any of the fees mentioned in the first and second schedules to this Act 
annexed. The reference to the date of presentation in.the present case may 
be also for the purpose of ‘indicating that such reduction or remission will be 
with reference to the date of presentation of the document. It does not, there- 
fore, appear to us that the section shows a necessary: intendment to- affect the 
vested rights as contended by the learned Government Pleader. 

We-then come to the section most material in this connection. That is s. 49, 
which deals with the repeal of the previous. Act and the effect thereof. Section 
49 is in the following terms: 

“(1) ‘On the commencement of this Act, the laws specified in column 3 of Schedule 
IV hereto ‘annexed shall be repealed in the manner ane to the extent specified in 
column, 4'thereof: 

Provided that such repeal shall not affect the previous operation of any of’ the 
laws'so repealed and anything done or any action taken’ (including any appointment, 
notification, order, rule, form, application, reference, notice, report or certificate made 
or issued) under any such law shall, in so far as it is not “inconsistent with the pro- 
visions of this Act, be deemed to have been done or taken under the corresponding 
provision of this Act and shall continue to be in force accordingly, unless and me 
superseded by anything done or any action takem under ‘this Act: 

’ Provided further that'all the fees shall be charged and collected under this’ Act at 
the rate in force on the date on which the document chargeable to court-fees is or 
was presented. á 
The main, ‘part of the section; as will be seen, repeals the laws specified in 
column ’8 of Schedule IV. ° ‘Amongst these laws is the Court-fees Act of 1870 
and it is répealed. to the whole’ extent, in so far as it relates’ to entriés 3 and 66 
of List II and entry 47-of List III in the Seventh Schedule’to the Constitution 
of India. Then there are two provisos’ to the section, which provide for the 
effect of the repeal: Now,. the first of these provisos provides for the operation 
of the pr evious law in part and in negative terms and also for the operation 
of the néw Act in the other part ‘in positive terms. Therefore, as observed by 
their Lor ‘dships of the Supreme Court in Indira Sohanlal v. Custodian of E. P; 
the provision of this proviso may be taken to be self-contained and indicative 
of the intention to exclude the application of s. 6 of the General Clauses Act. 
In gathering, therefore, the effect of the repeal on the pre- -existing rights, we’ 
will have to be suided by the provisos. We will have to bear in mind that 
the line of enquiry in’ gathering that effect will still have to be, as observed 
in' State of Punjab ~. Mohar Sin gh, not whether the new ‘Act expressly keeps 
old rights and liabilities, but whether it manifests an intention to destroy” 
them. 

. Now, -the. first: proviso- saves the- previous operation of the- Court-fees Act of 
1870. The learned Government. Pleader has argued that the saving of the 
previous operation of the repealed law clearly means the previous ope: 
ration: of .the. repealed law .in respect of anything done or any action 
taken. ` In other words, according to the learned. Government Pleader 
wliat this means is that what is saved is the previous application of the Court- 
fees Act to such, documents’ as have been already filed, received or used in any 
Court of law ‘before the’ said previous law was repealed by the present Act. 
By this provision is not meant, according to the learned Government Pleader, 
the saving of the application of the said repealed law to any documents, which 
will have to be filed, received or used hereafter because that would not mean 
the’ previous operation: of the repealed’ Act but the future operation of the 
previous repealed law; According to the learned Government Pleader; there- 
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fore, the saving having been confined merely to the previous operation of the 
repealed law in the sense in which he has explained the term, the application 
of the repealed Court-fees Act to documents like the memoranda of appeals 
to be filed after the coming into operation of the present Act is not saved. 
The proviso, therefore, has the effect of destroying the pre-existing vested rights 
to this extent. 

It is contended, on the other hand, by the petitioners that the previous ope- 
ration of the repealed Act has brought into existence the vested rights of the 
petitioners to continue the lis through all its stages on the satisfac- 
tion of the conditions as laid down in the repealed Act and since the 
previous operation of the repealed Act is saved under the proviso, the 
vested rights of the petitioners under the previous Act are not affected. 
The argument of the petitioners is that the previous Act operated on the lis 
as soon as the lis was commenced by the suit in the Court of the first instance. 
The operation of the Court-Fees Act on this lis when it was commenced was 
not confined to the Court of first instance only but to the lis through all its 
stages upto the final appeal. The result of the operation of the Act on the 
lis brought into existence the vested rights of the suitors, which were firstly 
to have their claim in the lis computed under the Couri-fees Act then in 
force and secondly their right to continue the lis through all its stages on the 
payment of such court-fees as were prescribed by that Act. In our opinion, 
the saving of the previous operation of the repealed law must necessarily mean 
the saving of such vested rights as have been brought into existence, by the 
said previous operation of the repealed law, in the absence of any further 
provision indicating that the exercise of such vested rights is expressly or by 
necessary intendment taken away. The learned Government Pleader argues 
that it must be necessarily implied that such exercise of the rights is taken 
away because if it were not to be so implied the proviso would have contained 
language similar to that employed in s. 7 of the General Clauses Act namely 
that the repeal was not to affect any right, privilege, obligation or liability 
acquired, accrued or incurred under the repealed enactment. We are not 
impressed by this argument of the learned Government Pleader, because, as 
we have already pointed cut, in the matter of affecting the vested rights, the 
line of enquiry has to be how far are thé rights destroyed and not how far 
they are saved and if the expression used in the matter of saving of the rights 
is wide enough not to affect the vested rights, an implication to affect such rights 
cannot be intended by the absence of a negative provision to that effect. It 
seems to us, therefore, that unless there is anything further in the said pro- 
viso or in the second proviso to indicate that the consequences of the previous 
operation of the repealed law are in any way curtailed, restricted or taken 
away, the language used in the first part of the proviso would save the vested 
rights brought into existence by the previous operation of the repealed law. 
We find, however, when we go to the second proviso that there is such curtail- 
ment of the pre-existing rights intended by the Legislature. The second pro- 
viso states: 

“All fees shall be charged and collected under this Act at the rate in force at the 
date on which the document chargeable to court-fees is or was presented.” 
As we have already pointed out earlier, the previous operation of the law 
brought into existence two rights: (1) to have the claim computed in the 
manner provided under the old Act and (2) to have the cause litigated on the 
payment of fees at such rates as were prescribed under the old Act. By the 
provisions enacted in s. 49 what. the Legislature has intended is that the 
previous operation of the repealed law is saved except that the previous re- 
pealed law shall not be applied so far as the rates of court-fees are concerned: 
which rates will have hereafter to be paid under the new Act and not under 
the old. Incidentally, we may point out that the existence of the second pro- 
viso also indicates that the construction, which we have put on the expression 
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äs to the saving of’ the operation of the previous law, is correct, because if that 
was not’ the correct construction and the correct construction was as contended 
for by the learned Government Pleader, the second proviso would have been, un- 
necessary, and redundant. The meaning and effect of the two provisos, there- 
fore, is that in suits instituted before the coming into operation of the new Act, 
the computation of the claim involved in the suit will be in accordance with the 
provisions: of the répealed Act throughout all stages of the suit including the 
final appeal, while the rates of court-fees which will be chargeable on the docu- 
ments which will be filed, used or recéived in‘any Court of law, after the com- 
ing into ‘operation of this new Act will be according to the rates as specified in 
the new Act and not in. accordance with the rates prescribed in the old Act. 


The learned: advocate appearing for the petitioners has invited our atten- 
tion to a decision of the High Court of Gujarat in M/s. Ramanlal & Co. v. Kir- 
chand Sunder & Co.8. The view taken by the learned Judge in that, case is that 
the saving, enacted in the first proviso saved the vested rights of the litigants 
to continue the lis through all its stages upto the final appeal under the. old 
Act and that the second proviso had no effect of either eurtailing or taking 
away to any extent the rights saved under the first proviso and was inserted 
only by way, of ex majore cautela. According to the. learned Judge if the second 
proviso was to be construed as restricting or curtailing the rights saved under 
the first proviso, it would bring about an inconsistency between the two pro- 
visos and the Legislature could not have. intended after having saved rights 
under the first proviso to have taken away those rights under the second.. With 
great respect to the learned Julge, we are not in agreement with the view 
taken by him. In our opinion there is no inconsistency between the two pro- 
visos and giving the second proviso its due and proper effect as indicated by 
its language would not result in giving by one hand and taking away by the 
other. We do not also think it is possible to regard the second proviso as being 
inserted by way of ex majore cautela as, suggested by the learned Judge. 


In the view that we are taking in Civil Revision Application No. 373 of 1960, 
the order passed by the learned Taxing Officer will have to be varied.. The 
petitioner in. the said Civil Revision. Application will be entitled to compute 
his claim under the old Act in the manner in which he had done in the suit 
filed by him. In other words, he will. be entitled to have the claims for decla- 
rations and injunction computed as he had done in the suit and in the 
memorandum, of appeal. He will, however, have to pay the court-fees on the 
said computed claim as also.on the other money claim of Rs: 1,670 at the 
rates specified in the new Act. We, accordingly, set aside the order, which the 
learned Taxing Officer, has passed and direct him to value the claims in appeal 
and assess the court-fees payable on the same as indicated by us. 


In Civil Revision Application No. 1182 of 1960, which relates to second ap- 
peal No. 420 of 1960, the dispute relates only to the computation of the claim. 
The suit was'for partition and possession ‘of a share in the property and was 
instituted before the present enactment came into operation. Even the first 
appeal from‘the-decree passed in the said suit was filed prior to the coming 
into operation of the new Act. In the second: appeal, which the petitioner had 
filed, he had computed the claim in appeal whder the provisions of the old Act. 
He had, however, offered to pay the court-fees on the said computed claim 
according to the rates prescribed in the new. Act. The objection of the office 
was that the claim in ‘appeal'also had to be yalued under the new Act and that 
objection was upheld by the Taxing Officer when the eae was referred to 
him under s. 5(2) of the Court-fees “Act. 


In the view that we have taken, the computation as. made by the petitioner 
was the correct computation and the court-fee as offered by him on the said 


8 (1960) Civil Revision Application No, Gujarat High Court, on October 3, 1960. 
676 of 1960, decided by Shelat J., at the’ . j ` 
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computation was also the correct court-fee to be charged. The decision of the 
Taxing Officer, therefore, in this case is erroneous and must be set aside. 

We, accordingly, allow the Civil Revision Application No. 1182 of 1960 and 
direct the Taxing Officer to accept the computation made by the petitioner 
and the fees paid by him. 

There will be no order as to costs in both the revision applications. 

Order accordingly. 


Before Mr. Justice Patwardhan., 


SHANTARAM GOPALSHET NARKAR v. HIRABAI SHANTARAM 
NARKAR.” 


Hindu Marriage Act (XXV of 1955), Secs. 25, 10—Whether Court has jurisdiction to pass 
orders under s. 25(1) in absence of decree. 


The existence of a decree is a condition precedent to the exercise of jurisdiction 
under s. 25(1) of the Hindu Marriage Act, 1955. If there is no decree, then this an- 
cillary relief for permanent alimony and maintenance under s. 25(1) of the Act will 
not be available to the applicant. 


Tus facts appear in the judgment. 


M. B. Kadam, for the appellant. 
D. D. Vania (absent), for the respondent. 


PATWARDHAN J. The appellant before me, in this appeal from order, is the 
husband. He had made an application in the City Civil Court of Bombay 
under s. 10(/)(b) of the Hindu Marriage Act asleng for judicial separation 
from his wife on the ground of cruelty and desertion. The notice of the appli- 
cation was served on the wife and she appeared through counsel, but before 
the husband led evidence in support of his petition for judicial separation, 
the husband applied to the learned trial Judge for permission to withdraw his 
petition which he had filed under s. 10(7)(b) of the Hindu Marriage Act. 
The learned trial Judge heard the wife to show cause why permission to with- 


draw may not be granted. On hearing the parties the learned trial Judge al-- 
lowed the husband to withdraw the petition which he had made for judicial- 


separation. This order was made on August 10, 1959. Thereafter the wife 
made an application under s. 25 of the Hindu Marriage Act asking for a pro- 
vision for her maintenance and the maintenance of the children of herself and 
her husband. The husband raised a preliminary objection to the entertain: 
ment of this application under s. 25(/) on the ground that the learned trial 
Judge had no jurisdiction to pass any orders under s. 25 as the original appli- 
cation under s. 10(J)(b) was already allowed to be withdrawn and was with- 
drawn by the husband. The learned City Civil Court Judge took the view that 
though he had permitted the original application for judicial separation to 
be withdrawn, he could still deal with the matter under s. 25 of the Hindu 
Marriage Act. He, therefore, made an order in favour of the wife and the 
children asking the husband to make monthly payments to the wife and the 
children to provide for their maintenance. This order was made by the learned 
Judge on September 12, 1959. This appeal is directed against the order by 
which the husband has been called upon to make certain payments to the wife 
and the children for their maintenance. 

The first point taken by Mr. Kadam on behalf of the appellant husband is 
that the learned Judge of the City Civil Court had no jurisdiction’to grant 
maintenance or permanent alimony to the wife and the children as there was jio 


* Decided, March 22, 1961. First Appeal No. Chitale, Judge, City Civil Court, at Bomb 
245 of 1959, against the order passed by M. G. in M. J. Petition No. 253 of 1959. ia 
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decree at all giving judicial separation to the husband. He contended that s. 25 
merely provided ancillary relief and that relief, could follow only after the 
decree has been passed for judicial separation. As no decree has been passed 
and, as in fact, the very application for judicial separation has been allowed 
to be withdrawn, nothing remains which could be dealt with under s. 25. Under 
s. 10(1)(b) the petitioner asked for a decree for judicial separation. No de- 
eree has been passed in his favour and as no decree has been passed in his 
favour no oceasion arises asking him to provide maintenance to his wife and 
children. Section 25(/) is in these terms: 

“Any court exercising jurisdiction under this Act may, at the time of passing any 

decree or at any time subsequent thereto, on application made to it for the purpose by 
either the wife or the husband, as the case may be, order that the respondent shall, while 
the applicant remains unmarried, pay to the applicant for her or his maintenance and 
support such gross sum or such monthy or periodical sum for a term not exceeding 
the life of the applicant as, having regard to the respondent’s own income and other 
property, if any, the income and other property of the applicant and the conduct of the 
parties, it may seem to the court to be just, and any such payment may be secured, if 
necessary, by a charge on the immovable property of the respondent.” 
On a plain reading of the section, it is clear that the Court will have jurisdic- 
tion to pass orders for permanent alimony and maintenance under s. 25(/) 
either at, the time of passing any decree or at any time subsequent thereto. 
This order can be made a part of the decree itself or this order may be passed 
at any time after the passing of the decree. But before an order under s. 25(/) 
may be passed, first and foremost, there must be a decree. But if there is no 
decree then the Court will have no jurisdiction to pass any order under s, 25(/). 
In order to confer jurisdiction upon the Court to proceed under s. 25(J), 
first, there must be a decree as contemplated under the Hindu Marriage Act 
and one of such decrees can be under s. 10(7)(b). In the instant case no 
decree has been passed in favour of the husband for judicial separation, and if 
no such decree has been passed, obviously the learned Judge of the City Civil 
Court had no jurisdiction to pass any order directing the husband to pay 
maintenance to the wife andthe children under s. 25(/). The existence of a 
decree is a condition precedent to the exercise:of jurisdiction under s. 25(/). 
If there is no decree, then this ancillary relief which could follow the decree, 
will not be available and the order for maintenance made by the learned Judge 
in favour of the wife and children is without jurisdiction. 


This is undoubtedly a very unfortunate result. The conduct of the husband 
is blameworthy, in that, he is not making any’ provision for the maintenance 
of his wife, his children and his aged mother. Even if it is so, since the Court 
has no jurisdiction to grant maintenance under s. 25(/) in the absence of a 
decree, the order made by the learned’ Judge is ‘to be set aside. The result is 
that the order passed by the learned Judge on September 12, 1959, in M. J. 
Petition No. 258 of 1959, directing the husband to pay alimony for his wife 
and.minor children at a certain rate mentioned in that judgment is set aside. 
I did not have the benefit of the arguments by the advocate who appeared for 
the wife. I had specially kept back the matter in order to see whether the 
learned advocate would appear and assist me in the disposal of this appeal. 
The learned advocate who appeared for the wife did not remain present. 


The result is that the appeal succeeds. The order of the trial Court is set 
aside but under the circumstances there will be no order as to costs. 


ya ! ` Appeal allowed. 
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j Before Mr. Justice Patel. 


` RAMCHANDIRAM MIRCHANDANI v. THE INDIA UNITED MILLS: * 


Companies Act (I of 1956), Secs. 261, 2(24) and (80)—Managing agent of company whether 
an officer holding office or place of profit under company—Manager of company, ‘who 
is—Whether partner of managing agency firm, managing agent of company. = 


‘The managing agert of a company can be regarded as an officer holding an office, 
‘or. place of profit under the company for the, purpose of s. 261(1)(a) and (d) of the 
Companies Act, 1956. 

Dattatraya Motiram v. Bombay State,’ Abdul Shakur v. ee Chand? , and ee 
narain Ramgopal v. Ramchandra,’ referred to. 

The definition of the word “manager” given in s. 2(24) of the Souganics Act, 1956, 
is very wide, and whatever be the nomenclature employed by the parties, if ‘large 
powers of management of substantially the whole business of the company are vested 
in a person, then that person becomes the manager. 

Each of the partners of a firm which is the managing agent of a company must be 
regarded as a managing agent of the company. ; , a 


THE Inpra UNITED Minis Lip. (respondent No. 1) was a public-limited com-' 
pany. ` M/s. Agarwal and Co. was a partnership firm:and' was the managing 
- agent ‘under an agreement with the company. At the relevant time under a 
deed of partnership the Agarwals had ‘five partners (1) Rai,Bahadur Ramesh- 
warprasad Bagla,. (2) Harishankar Bagla, (3) Ramkumar Shewchandray & 
Sons Pvt. Ltd., (4) M/s. Govindram Brothers Private Ltd. and (5) 'Bagaria 
More & Co. Ltd. The fifth of these partners was a public company by courtesy’ 
since it had only about 23 members and the shares were ‘distributed amongst’ 
friends and some ladies in the family. The articles of association did ‘not 
show that any shares were being offered to the public for sale. It was, how- 
ever, a public company because there was no article which prohibited’ the 
offer of shares. to the public for sale. The managing agency agreements 
as finalised mentioned: each of the partners by name as parties to’ the docu- 
ments and gave right to each one of them and survivor to continue to be 
the managing agent..until the period expired. These agreements . were: 
dated July 26, 1956, after the reconstruction of this partnership firm. 
Bagaria More .& Co. Ltd. executed a power-of-attorney in favour of Nandlal 
More (respondent No. 2) giving him all the rights of management on its behalf 
in the Agarwals. In or about the end of 1956 some disputes arose amongst the 
partners of the firm as a result of which a supervising committee was appointed 
and one S. A. Kher was appointed to be the General Adviser for the purposes. 
of the company. The arrangement between the partners also showed that on 
behalf of Bagaria More & Co. Ltd. Kudilal Seksaria was to be a member of the 
supervising committee. It further showed that in his absence respondent No. 2 
was to be on the supervising committee. Some‘of the directors including res- 
pondent No. 2 were due to retire.. The general meeting was called on November: 
20; 1959, by a notice dated September 29, 1959. Respondent No. 2 offered him- 
self as a eandidate for Teelea pioi and at the meeting he was re-elected. as a 

irector. — ! 


One Ramchandiram (plaintiff) who was one of the share-holders of respond- 
ent No. 1 filed the present suit for a declaration that the election of respondent 
No. 2 as a director on the board of respondent No. 1 company was invalid and 
for consequential reliefs, alleging that since respondent No. 2 was an officer or 
employee of Bagaria More & Co. Ltd. which was @ partner in the Agarwals, the 
Managing Agents, he could not be elected a director except by a special resolu- 
tion passed as required by s. 189 of the Companies Act. His election as director 


* Decided, January 30, 1961. First Appeal Suit No. 8084 of 1960. 
No. 30 of 1961 (with Civil Application No. 117 1 (1952) 55 Bom. L.R. 323. 

of 1961), against the decision of J. R. Vima- 2 [1958] A.I.R. S.C. 52. 
dalal, Judge, City Civil Court, Bombay, in 3 (1957) 60 Bom. L.R. 770. 
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was challenged under s. 261(/), sub-els. (d) and (f), read with sub-cl. (a) of 
the Companies Act. . 

The respondents contested the suit. The Mills supported the election of 
respondent No. 2. Kudilal Seksaria (respondent No. 3) on his own behalf and 
on behalf of the shareholders not supporting the plaintiff, supported respond- 
ent No. 2. Respondent No. 2 contested the suit on the ground that no special 
resolution was required since he did not come within any of the provisions of 
s. 261. His contentions found favour with the trial Judge as a result of which 
he dismissed the suit. 


The plaintiff appealed. 


S. V. Gupte, with A. B. Diwan, instructed by Chimanlal Shah & Co., for the 
appellant. | 

M. P. Amin, for respondent No. 1 

F. 8S. Nariman, for respondent No. 2. instructed by Payne & Co. 

P. M. Amin, for respondent No. 3 . 


PATEL J. [His Lordship after stating the facts, proceeded.] The effects, 
good and bad, of the managing agency system have been well expressed by 
Mr. Justice Pratt in Parshuram Detaram Shamdasam v. The Tata Industrial 
Bank, Lid.’ (Suit No. 3643 of 1923 O.C.J. of this Court.) He says: 

“...Under this system (managing agency) a firm of financiers engrafts itself into the 

vitals of a Company by making its employment one of the Articles of Association. It 
usurps the functions of management, which properly belongs to the Directors. It may be 
either a source of strength supplying the Company with finance; on the other hand it may 
be a parasite draining the Company of its life-blood.. .”. 
During the latter part of the war and thereafter experience showed that in 
quite a good number of cases the latter applied and, therefore, the Legislature 
intervened and recast the entire Companies Act providing for a large number 
of checks which prevented managing agents getting control of the Board of 
Directors and thereby enabling themselves to cover their own deeds and mis- 
deeds. The objects of the provisions must be kept in view when a 
the sections of the Act. 

Section 261(/) of the Companies Act, so far as it is relevant, may be repro- 
duced as follows: 

(1) If a public company,...has a managing agent.. .none of the following persons 
shall be appointed as a director of the company.. except by a special resolution passed 
by the company:— 

(a) any person who is an officer or employee of, or who holds any office or place 
of profit under, the company or any subsidiary thereof: 

Provided that nothing in this clause shall apply to the director of such company or 
subsidiary, or to the holder of any office or place of profit under such company or sub- 
sidiary which may be held by a director of the company by virtue of section 314; 

(b) where any office or place of profit which would disqualify a person under 
clause (a), read with the proviso thereto, is held by any firm, any partner in, or em- 
ployee of, the firm; 

(c). 

(d). whats any such office or place of profit is held 1 by a body corporate, any officer 
or eke of such poy corporate; 

(e). 

(f) any associate, or officer or employee, of the manaeme agent;” 

It ae noted that the conditions for the application of cls. (a) to (g) are 
satisfie 

Mr. Gupte argues that B. M. & Co. satisfies cl. (a) read with s. 2(30) which 
defines the word ‘‘officer’’. He then says that since defendant No. 2 is an officer 
or employee of B. M. & Co., he comes within cl. (d). His alternative argument 


1 (1928) 55 M.L.J. 697, at p. 699, r.c., s.c. 30 Bom, L.R, 1116, r.c. 
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is, that in any event since the Agarwals are the managing ‘agents, under general 
law every one of the partners is a managing agent, and defendant No, 2 being 
both an associate as defined by s. 2(3) (d) and an offcer or employee ‘of B..M. 
& Co., cl. (f), applies. Mr. Nariman on behalf of defendant No. 2 has challenged 
the very premise of Mr. Gupte by saying that though B.M & Co. may satisfy “the 
condition of being an officer, it is not yet a holder of any office or place of profit 
under the company. If that is so, he says, cl. (d) of s. 261(/) cannot apply. 
It is also argued both by- Mr. Amin and by Mr. Nariman that since defendant 
No. 2 is merely a holder of the power-of-attorney, he cannot be considered to 
be an officer or employee of B.M. & Co. Regarding the alternative argument of 
Mr. Gupte it is argued that it is impossible to regard each of-the partners in 
the position of a managing | agent, in view of the particular scheme of the Act 
and, therefore, this clause is not applicable at all. These respective arguments 
must now be examined. 


Section 2(30) of the. mua Companies. Act. defines the word “officer” _to 
inelude ‘‘managing agent’’.. ; where the managing agent. ..is a firm, also«in- 
eludes ‘‘any partner in the firm.” The rest of the section is not material for 
the purpose of this appeal. In view of this definition,. B. M. & Co. muet _be' te- 
garded as an officer of the Mills. : 


At this’ stage the- argument of Mr. Nariman ‘that hond by’ this defthition 
B. M. & Co. may be regarded as an ‘‘officer’’ for the purpose of' sub-s.’ (1), 
el.: (a), it cannot be regarded as holding any office or place of profit under’ the 
company for the purpose of sub-s. (/ F cl. (d) must be considered. . He relies 
for this -purpose on certam election cases decided by. this Court .and by, the 
Supreme Court. The first case on which reliance is -placed is the case of 
Dattatraya Motiram v. Bombay State.- The question arose with reference to 
arts. 16(/ )(2)(3) of the Constitution of India wherein the following- words 
occur: ‘employment or appointment to any office under the State. n It was 
nela (p. 325): zo , ; 

..the expression ‘under the State’ makes it clear that the person holding ‘office to 
ene cA 16(1) applies is a person who stands to the State as a subordinate would to 
a higher officer, or, in other words, there must be a relationship of employer and. em~ 
ployee between the person holding office and the State or at least there must be an 
element of subordination to the State in the office contemplated by art. 16(1).” 
The second ease relied upon is Abdul Shakur v. Rikhab Chande -where arts. 
102 (1 ) (a) -and. 58(7) of the Constitution .were construed. The words are 

‘‘office of- profit under the Government of India’. In that case the election 
of a person in the service of a Committee of Madarsa Durga Khwaja Sahib 
Akbari was: being challenged: -It was: held by the Supreme Court that sueh 
an appointment could not be PORPORA. as àn PA Dpounens under the Govern- 
ment observing that (p. .55) = 


.:The power of the Government to sopeiit a’person to an office of profit or- to 
' continue him in that office or revoke ‘his appointment at their discretion and payment 
from ‘out of Government revenues are important factors in determining whether’ that 
person is holding ‘an office of profit under the Government though payment from a source 
other than Government revenue is not always a decisive factor.” = - ie 


A similar test was also laid down in reference to art. 191(J)(a) of the Consti- 

tution in the'case of Ramnarain Ramgopal v. Ramchandrat. Inthe same vo- 

lume in reference to the same article the same‘ question arose in’ the: case of 

(p. 223 a v. Keshay Laxman? wherein. the following tests were applied 
p 


“tiy... ‘what authority has the power to make an Aponte to the office concerned 
-<2) what authority can take disciplinary action and remove or dismiss the holder 
of the office? and - i alg i 


+o. (1952) 55 Bom: L.R. 999. g 4 {1957} 60 Bom. LR. 770. 
3 [1958] ALR, S.C. 52.. TET _ , 5 (1957) 60 Bom. L.R. 217. 
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(3) by whom and from what source is his remuneration paid? Of these, the first 
two are...more important than the third one.” Su 

Though the managing agent has large rights under the agreement of agency, 
he is yet subject to the supervision of the directors and under certain circum- 
stances he can be removed by the company. He is as liable for breaches of 
duty as any other smaller officer in the company. It is difficult, therefore, 
to say that the managing. agent cannot be regarded as an officer holding an 
office or place of profit under the company. 

A partner exercises all the powers of the firm qua the business of the com- 
pany of which the firm is the managing agent. He is entitled to a part of the 
remuneration out of the total given to the firm., Moreover, he and the firm 
are liable for breaches of duty. The major tests, therefore, are satisfied in the 
present case. Under these circumstances it is clear that B. M. & Co. must be 
held: to be an officer holding an office or place of profit under the company. 

It also appears to me that though generally the tests applied above are good 
tests for determining if a person holds office or place of profit under some one, 
we cannot necessarily be confined to those tests. Cases may differ and the 
Court has to construe the provisions of a statute in their context and with due 
regard to the objects to be achieved and the mischief to be prevented. It is 
difficult to appreciate the argument that though B. M. & Co. may be an officer 
in view ofthe definition, still it cannot be said to hold an office or place of profit 
under the company. I may refer to Corpus Juris Secundum, Vol. 67, at p. 97 
wherein the word, ‘‘officer’’ has been dealt with. It is said: 

“..In general an officer is one who holds, or is an incumbent of, an office, or who 
performs the duties of an officer, or is lawfully invested. with an office. ‘Officer’ is in- 
separably connected with ‘office’; there can .be no officer without an office.” 

Even if, therefore, the tests, ordinarily applied were not satisfied, I would have 
come to the conclusion that B. M. & Co. held.an office or place of profit under 
the company, it being an ‘‘office’’. l 

_ Coming then to the next question of the applicability of cl. (d) of s. 261 (7) 
of the Companies Act, the question is whether defendant No. 2 is an officer or 
employee of B. M. & Co. At this stage the terms of the power-of-attorney 
may be advantageously considered. At the outset it must be mentioned that 
he is the power-of-attorney holder not of the directors but of the company itself 
and that could only be, provided the company passed a resolution for the purpose. 
I may also mention that defendant No. 2 has been shy in the matter of produc- 
ing the relevant documents in regard to his appointment. - The recitals in the 
power-of-attorney, however, do show that it was at the desire of the company 
that’ the power was given to him along with one another. It says that the 
company | l 

“nominates, constitutes and appoints the said two gentlemen jointly and/or severally 
to be its true and lawful attorneys for it in its name and on its behalf as one of the 
partners of the said firm of Agarwal & Co., for the purposes of exercising all powers and 
duties in connection with the said firm of Agarwal & Co. or in any name the said part- 
nership may be carried on”, 
and to do:the following acts etc. Thereafter it goes on to enumerate what these 
two. attorneys could do on behalf of the company in the partnership firm of 
Agarwal & Co. Thereis no doubt, looking to the terms of the power-of-attorney, 
that large discretionary powers are given to the attorneys including the power 
to make- decisions as and; when required,in the affairs of the business. The 
power, in effect, gives the-sole management to defendant No. 2 and the other 
of all the affairs of the company qua the firm and as such they would also have 
a large measure of management of the Mills as any other partner would have. 

The word ‘‘office’’ has no specific meaning.’ It is a word of very large import 
and has been interpreted: differently-in connection with different statutes in its 
context. A few of the meanings as given in Webster’s Dictioriary are as 
follows (p. 1493) : rc a 
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“(1) that which a person does for, or with reference to, another or others; a service; 
(2) that which one ought to do or must do...; 

(a) duty connected with an occupation, position, etc...; 

(b) position of trust or ministration. 

(6) (a) A special duty, trust, charge or position, conferred by an exercise of Go- 
vernmental authority and for a public purpose; a position of trust or authority conferred 
by an act of governmental power; a right to exercise a public function or employment 
and receive the emoluments (if any) thereto belonging;...In its fullest sense an office 
embraces the elements of tenure, duration, duties and emoluments, but the element of 
emoluments is not essential to the existence of an office. 

(b) In a wider sense, any position or place in the employment of the Government, 
esp. one of trust or authority; also, that of an employee of a corporation invested with 
a part of the executive authority;...” 


In Corpus Juris Secundum, Vol. 67 at p. 96, where several difinitions have 
been given, it is said: 

“The term ‘office’ has various meanings and has been defined as a duty or charge, 
a place of trust, or a right to exercise a public or private employment and to take the 
fees and emoluments thereof. An office may exist although there is no incumbent thereof 
or emoluments attaching thereto. 

_'The term ‘office’ is one which is employed to convey various meanings, and no one 
definition thereof can be relied on for all purposes and occasions. It has been said that, 
when used in any proper sense, the term implies a duty or duties to be performed, and 
that it is generally agreed that a position is an office when the elements of trust, honor, 
and compensation combine with definite duties and responsibilities,” 


and at p. 97 in connection with ‘‘officer’’ it is said: 


“Although many definitions of ‘officer’ have been attempted, the meaning thereof 
varies with the connection in which the term is used, and the courts have questioned 
the possibility of framing a definition which will be general in its application and meet 
the requirements of all cases which may be presented. In general an officer is one who 
holds or is an incumbent of, an office, or who performs the duties of an office, or is 
lawfully invested with an office.” ; 


By these tests defendant No. 2 must clearly be regarded as an officer of 
B. M. & Co. 

I may at this stage refer with advantage to the definition of the word 
‘‘manager’’ which is given in s. 2(24) of the Act which says ‘‘manager’’ means 
an individual who subject to the superintendence, control and direction of the 
Board of Directors, has the management of the whole, or substantially the whole 
of the affairs of a company and includes a director or any other person occupy- 
ing the position of a manager, by whatever name called, and whether under a 
contract of service or not. The definition of the word ‘‘manager’’ is very wide, 
and whatever be the nomenclature employed by the parties, if large powers of 
management of substantially the whole business of the company are vested in a 
person, then that person becomes the manager. Looking to the terms of the 
power-of-attorney, there cannot be any doubt that qua the affairs of the eom- 
pany in the partnership defendant No. 2 is a manager. It is argued both by 
Mr. Amin and by Mr. Nariman that B. M. & Co. are doing several businesses 
one of them being that of managing agency and being partner in the Agarwals 
and that the two power holders have nothing to do with the rest of the business 
of B. M. & Co. and, therefore, they cannot be regarded as officers of the com- 
pany. The argument sounds a little strange. If a company has got 
a dozen branches and employs managers to manage those branches, it 
will not be possible to hold that such managers are not either the employees 
or, officers of the company. Though, therefore, defendant No. 2 may be en- 
trusted with the management of the affairs of the company qua the Agarwals 
he is in no better and no worse position than that of a manager of a branch 
who is nothing but an employee of the company. 


Mr. Amin argues that as defendant No. 2 holds only power-of-attorney, he 
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cannot be called an officer. He has invited my attention to ss. 198(3), 199 and 
204 of the Companies Act and argued that in order that a person be called an 
officer of the company, there must be a designated place and there must be a 
method of appointment. He has also referred to sections regarding remunera- 
tion’ like ss. 199(/), 200 and 204. It is true that these sections speak of ap- 
pointment of officers and their remuneration. In support of his argument 
Mr. Amin has invited my attention to the case of In re Great Western Forest 
of Dean Coal Consumers Company: Carter’s Case®, where it’was held that a 
solicitor who’ acted as such in the ordinary course of his duties as a solicitor 
as he would have done for other clients could not be regarded an officer of the 
company. On the other hand, in the case of In re. Liberator Permanent Benefit 
Building Society’, a solicitor who was in the regular employment of the com- 
pany was held to be an officer of the company. I do not think these cases support 
Mr. Amin. i 

Strongest reliance, however, is placed on In re Western Counties Steam 
Bakertes, and Milling Company®... In that case Lord Justice Lindley observed 
at.p. 627 as follows: : 

- «|. But to be an officer there must be an office, and an office imports a recognised 
position with rights and duties annexed to it, and it would be an abuse of words to call 
a person an: officer who fills no such position either de-jure or de facto, but who happens 
to do, some:of the work which he would have to do if he were an officer in the proper 
sense of the word.” 

I, have no hesitation in saying, that assuming that this must be the test even 
under the present Act, it is satisfied in the case of defendant No. 2. Appoint- 
ment to an office need not be by any particular words; nor need it be within 
a: particular: framework. This Court said in Deorao Laxman v. Keshav Laz- 
man that / - E g 

“The word ‘office’ does not necessarily imply that it must have an existence apart 
from the person who may hold it. In order to make use of the special knowledge, talent, 
skill or “experience of certain persons, posts are created, which exist only for so long 
as they hold them. It will be difficult to hold that such persons are not holders iof offices.” 
As stated by me earlier, it is not that defendant No. 2 is merely a delegate of 
the directors for the purpose of certain ministerial work; it is the company 
who has delegated all its powers to him to be exercised as he deemed fit may be 
because of his knowledge, talent, skill or experience. I fail to see if the posi- 
tion he occupies is not ‘office’, what can: be an office? Even otherwise, in view 
of the wide definition of the word ‘‘manager’’ I have not the least doubt that 
defendant No: 2 satisfies the test of being a manager though not actually called 
so. As to remuneration, decided cases do not require that there should neces- 
sarily be remuneration attached to an office. He must under these circumstan- 
ces be regarded as an ‘officer of B. M. & Oo:... . 


It is clear that the’ election of defendant No. 2 is hit by el. (d) read with 
s. 261(7) (a). - l ; 

The alternative argument of Mr. Gupte is based on the law of partnership. 
A. partnership firm as'such has no legal entity but is merely a compendious 
name for all partners together. He, therefore, says that each partner must be 
regarded the managing agent of the Mills. Added to this he relies on the fact 
that each one of the partners was a signatory to the agreement. It may, how- 
ever, be assumed for the ‘purpose of this case that the agreement was by the 
firm of Agarwals. He relies on the case of Ramaben Thanawala v. Jyoti Lid. 
In this ease the principle was applied in reference to s. 348 of the Act. It is 
gratifying to note that the Legislature amended the section in conformity with 
the view, of the Court instead of leaving it to interpretation. 

6 (1886) 81 Ch. D. 496. "8 (1897) 1 Ch. 617. 


7 (1894) 71 Law Times 406; 2 Manson’s 9 (1956) 59 Bom. L.R. 67. 
Ban. & W.-up Cases 100. 
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The argument of Mr. Amin that the scheme of the Act prevents the applica- 
tioni of this principle also does not impress me though at first sight it appears 
attractive enough. He refers me to several sections in the Act. In s. 2, sub- 
ss. (3), (4) and (25) firm is specially dealt with. All partners in a firm may 
not be. individuals but may be corporate bodies and firms. Comparison of these 
clauses shows that special provision in respect: of firm is made to bring within 
the meaning larger class of persons than would have otherwise been possible. 
This ‘could not have, been achieved by the application of general principles. 
Sections 221, 332, 334, 336, 337 are also referred to. Section 221 merely applies the 
general law. It may be that it was intended to avoid the argument that the 
partner who did not take part in the management could not be liable. Same 
is the case with s. 332(5); moreover, it is a penal section and may be intended 
to make the provision certain. Section 334 extends the principle inasmuch 
as it provides that the Agency will terminate on the insolvency of a single 
partner. By s. 34 of the Partnership Act insolvency of a single partner does 
not dissolve the firm. These provisions are made as a matter of caution to 
prevent escape by interpretation. Even in s. 261 provision regarding a firm had 
to be made as the application of general law may not have been effective. There 
is nothing in its scheme which should make the application of general law inap- 
propriate. 

In the ease of an individual ‘‘ Associate’’ has been defined to include a ‘large 
Glass of persons who could not under ordinary circumstances have been -brought 
within it. Can there be then any justification, where the managing agent hap- 
pens to be a firm, for excluding the associate of a partner although both in law 
and in fact the partner exercises all and every power that the firm could exer- 
cise? Exclusion would rather be strange. I do not see any injustice in apply- 
ing the general principle. In view of the other provisions of the Act and 
having regard to the objects of the Act in general and of s. 261 in particular 
I am inelined to accept Mr. Gupte’s argument, that each of the partners must 
be regarded a managing agent and if that is so it cannot be argued that de- 
fendant No. 2 is not an associate of B.M. & Co. under el. (d) of sub-s. (3) of 
s. 2 of the Companies Act, total number of members being only twenty-three. 
i [The rest of the gudemens: is not material to this report]. 


Appeal allowed. 


Before Mr. Justica Patel. 


THE KHUDABADI BHAIBUND CO- Cer CREDIT BANK LTD. 
v, 
N. 8. VERMA.” 
REDEA Persons (Compensation and Rehabilitation) Act (XLIV of 1954), Secs. 7,8,14, 
o 15,.36—Civil Procedure Code (Act V of 1908), Sec. 60; O. XXI, r. 46—Compensation 
payable to displaced person under s. &~Whether such compensation a debt due to 
_ Such person and attachable in claim made against him. 


Net compensation determined under s. 7 of the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954, and payable to the displaced person under s. 8 of the 
Act, is a debt in favour of such person which is capable of attachment in a claim made 
against the-displaced person. 

Tirath Ram'v. M/s, Mehar Chand Jagan Nath,’ Sundar Das v. Secy. of State’ and 
Spence v. Coleman,’ referred to. 


THE facts are stated in the judgment. 


* Decided, April 314, 1961. Civil Revision Judge; City Civil Court, Bombay, in Arbi- 
Appheation No. 1408 of 1957 (with Civil tration Cese No. ABN/B 193(2) of 1952. 
Revision Applications Nos. 1409 to 1412 of 1 [1958] A. I. R. Punj. 436. 

1957 and C. As. Nos. 955 to 959 of 1957), 2 [1938] A.I.R. Lah. 533. 
against the order passed by B. J. Divan, 3 [1901} 2 K.B. 199. 
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R. Jethmalami, and B. K. Hirani, for the applicants. (In all the C.R.As.). 

K. N. Mirchandam, H. N. Mirchandani and A. N. Mirchandam, for opponent 

No. 3. (In C.R.A. 1408/57.) 

M. A. Rane, Assistant Government Pleader, for opponent No. 1. (In all the 
C.R.As.). 


PATEL J. These five revisional applications raise a common question of law 
and relate to the interpretation of the provisions of the Displaced Persons 
(Compensation and Rehabilitation) Act, 1954. It will be enough to state the 
facts of one case for the purpose of deciding the points at issue; in the other 
cases, names of the parties, the amounts due from the parties and the dates of 
the awards differ. | 

I will take ‘Civil Revision Application No. 1408 of 1957. The petitioner-bank 
is a displaced bank and is recognized as such under s. 48 of the Displaced Per- 
sons (Debts Adjustment) Act,'1951. Since it is a co-operative society, it is 
governed by the Co-operative Societies Act, 1925. Opponents Nos. 2 and 3 
were indebted to the petitioner-bank, who proceeded under the Co-operative 
Societies Act’ and obtained an award against them for a sum of Rs. 6,898-14-0. 
As large number of people migrated from one country to the other because of 
the division of India, Government had to make provision for displaced persons. 
Therefore, the Displaced Persons (Claims) Act, 1950, being Act No. XLIV of 
1950, was passed on May 18, 1950, under which claims of displaced persons 
were verified. Under the Act, powers were given to certain officers to verify 
the claims made by those persons in respect of property left by displaced persons 
in Pakistan. In accordance with these rules, the claim of the opponents was 
verified at Rs. 34,000 by the duly constituted authority. It appears that under 
a scheme framed by the Government, some payments were made to some per- 
sons in settlement of their claims.’ After obtaining an award under the Co-ope- 
rative Societies Act, the petitioner got a certificate from the Registrar which 
had the effect of making the award a decree for the purpose of execution. The 
petitioner thereafter filed an execution proceeding in the City Civil Court on 
December 18, 1958, and got a garnishee notice served on opponent No. 1 as 
the Regional Settlement Commissioner, requiring him to hold the amount pay- 
able to opponents Nos. 2 and 3 until further orders of the Court. This amount 
appears to be the amount determined as the amount of compensation payable to 
opponents Nos. 2 and 3 in respect of their verified claim of Rs. 34,000. i 

On'January 4, 1956, on behalf of opponent No. 1 appearance was filed but 
no objection was taken to the garnishee notice. On January 12, 1956, a notice 
was taken out under r. 175 of the City Civil Court Rules that moneys attached 
by the garnishee notice be brought to the Court. In reply, one Bhalchandra 
made an affidavit that interim compensation of Rs. 6,227 had been paid to the 
respondent. As no date of payment was given, the petitioner took out a Cham- 
ber Summons, for discovery and inspection. Mr. Rane says that the amount 
was paid on March 6, 1955. The learned Judge dismissed the notice and the 
Chamber Summons holding that the amount due to opponents Nos. 2 and 3 was 
part of the compensation pool and, therefore, could not be attached and brought 
into Court. It is. against this order that the present revisional application 
is brought to this Court. The other applications are also directed against simi- 
lar orders. 

It is argued on behalf of the petitioner that the amount recoverable as com- 
pensation is a debt or property and what is sought to be attached is not any 
property in the compensation pool but the debt due to opponents Nos. 2 and 3 
or their properties. On the other hand, it is contended by the learned Assistant 
Government Pleader that.the amount that was.to be paid to opponents Nos. 2 i 
and 3 was still a part of the pool until the amount was actually tendered to 
them and, therefore, attachment could not be made. It is also now contended 
that the amount was in the nature of an ex-gracia payment at least in 1952 
and, therefore, the original notice was bad. 


` 
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It is necessary to refer to a few sections of the Displaced Persons (Compen- 
sation and Rehabilitation) Act, 1954, in order to decide the dispute between 
the parties. Before I refer io the relevant sections of the Act, it is necessary 
to observe that as a result of partition of India, large number of persons mig- 
rated from the Pakistan territory and similarly large number of persons left 
India. In order to deal with the properties of evacuees, the Government enacted 
Act XXI of 1950 called the Administration of Evacuee Property Act. Under 
the scheme of the Act, Custodians were appointed and properties of evacuees 
vested by operation of law in such Custodians. They were given large powers 
of realising these properties and.all claims against evacuees and. their properties 
were required to be settled by authorities constituted under the said Act. In 
order to achieve the object of that Act, s. 17 made a specific. provision that 
except as otherwise expressly provided in the'Act, no evacuee property which 
had vested or was deemed to have vested in the Custodian would be, liable to 
be proceeded against in any manner whatsoever in execution of any decree or 
order of any Court or other authority, and any attachment or injunction or 
order for the appointment of a receiver in respect of any such property would 
cease to have effect on the commencement: of the Act and was to be deemed 
to be void. — r 

After having enacted this provision, for rehabilitation of a large. number 
of displaced persons, which became a very acute problem,.the Displaced Per- 
sons (Claims) Act, 1950, was also passed amongst other Acts. Under this:Act 
such persons were required to submit their claims in respect of properties left 
in Pakistan and duly constituted authority had to verify. these claims. and cer- 
tify the result. Government also issued notifications from time to time direct- 
ing. payments in_certain proportions to the verified claims to be made to certain 
class of displaced persons. Ultimately Act XLIV of 1954 was passed to make 
the relief more generally available according to the principles settled in the 
Act. The earlier sections provide for constitution of various authorities under 
the Act. The relevant section is s. 7. It provides that: 

“On receipt of an application for payment of compensation...the Settlement Com- 
missioner shall make an inquiry in such manner as may be prescribed and having due’ 
regard to the prescribed scales of compensation, the nature of the verified claim and 
other circumstances of the case, shall ascertain the amount of compensation to which 
the applicant is entitled”. ty 
Sub-section (2) of s. 7 is not relevant for the purposes of the present petitions. 
Section 8 then goes on to provide that a displaced person shall be paid out 
of the compensation pool the amount of net compensation determined: under: 
sub-s. (3) of s. 7 as being payable to him. It then provides that the Settlement 
Gommissioner or any other officer or authority authorised by the Chief Settle- 
ment Commissioner in this behalf may make such payment in any one of the 
modes there provided. The modes provided are (1) payment in cash, (2) pay- 
ment in Government bounds; (3) by sale to displaced person of any property: 
from’ the compensation pool and setting off the purchase money against. the 
compensation payable to him; (4) by any other mode of transfer to the dis- 
placed: person of any property from the compensation pool and setting off the 
valuation of the property against the compensation payable to him;'(5) by 
transfer of shares or debentures in any company or corporation; (6) in’ such 
other form as may be prescribed. Reading ss. 7 and 8, itis clear that once 
the amount of net compensation payable to the displaced person is determined, 
the Government is bound to make the payment in accordance with the provi- 
sions of s. 8. How it will discharge the payment is no doubt within the dis- 
eretion of the officer concerned, but the amount must be paid and there cannot 
be any evasion of the payment. It is, therefore, clear that the Legislature 
intended that once the amount payable was determined, it became a debt pay- 
able to the displaced person. . Ordinarily a debt is payable in money and not 
in kind. The Legislature made an exception to this ordinary rule and provided 
that it could be discharged in one or more of the several modes provided in s. 8. 
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Nonetheless, in view of the obligatory nature of the duty to make the pay- 


ment, it must be regarded as a debt. 


It is argued by the learned Assistant Government Pleader that since the law 
does not provide that a suit could be filed in respect of this amount, 1t cannot 
be regarded as a debt. For this purpose, s. 36 of the Act 1s relied upon. I 
doubt very much if s. 36 must, have the meaning contended for it. It no doubt 
prohibits the civil Court from entertaining any suit or proceeding in respect 
of any matter which the Central Government or any officer or authority ap- 
pointed under this Act is empowered by or under this Act to determine, and 
it also provides that no injunction can be granted by any Court or other autho- 
rity in respect of any action taken or to be taken in pursuance of any power 
conferred by or under that: Act. Enactments ousting the jurisdiction of civil 
Court must be strictly interpreted. The jurisdiction of the civil Court would 
be excluded only to the extent clearly indicated. It is no doubt true that the 
Court cannot compel the officer to make payment in a particular mode accord- 
ing to its dictates. Nonetheless it would seem that the Court ean direct pay- 
ment to be made. How the payment is to be made will be a matter for the 
authorities to determine. For this limited relief I do not see why a suit cannot 
lie. Even apart from that, where a duty is placed on the officer concerned, 
that duty can always be enforced under the Constitution. Merely because a 
remedy by suit is very limited or even the remedy of enforcement of payment 
is limited, the claim cannot cease to be a debt. On the whole iti appears to me 
that s. 8 clearly creates a debt in favour of the displaced person. 


Even otherwise it is clear that the claim is saleable property. Section 60 
of the Civil Procedure Code provides that all kinds of property of a judgment- 
debtor is liable to attachment and sale. The exception created by cls. (e), 
(f), (g), (h), (k) and (1) would show that within the ambit of the section are 
included all intangible properties and all claims due from the Government. 
Explanation I would show that even future salary of a Government servant 
is liable to attachment. There can be no doubt, therefore, that the claim of 
the judgment-debtor in this case is property which is capable of attachment and 


sale. In this case it being very similar to a debt the process of execution re- 
garding debts must apply. . 


It is argued that s. 15 prohibits any process in execution of any decree or 
any order or any other process to issue against any part of the compensation 
pool. To me it appears that s. 15 is merely complementary to the provisions 
of s. 17 of the Administration of Evacuee Property Act (XXXI of 1950) and 
it is intended to carry into effect the provisions of the present Act. As long 
as the property remained with the Custodian of the Evacuee Property, it could 
not be proceeded against, by any process in execution of a decree or order. 
Under s. 14 all such properties form part of the compensation pool. In order 
that the compensation pool should be available for the purpose of distribution 
to displaced persons, it must necessarily be provided that no process could lie 
against any part of that property and that is what s. 15 purports to do; it 
only means that no process can be levied against any property which is a part 


of the compensation pool vesting in the Central Government for enforcement 
of any claim against that: property. 


In the present: case what is sought for is not any process against any such 
property but only against the debt which is owed by the Government to the 
displaced persons. If one refers to the provisions of O. XXI, particularly 
r. 46, they show that what is attached is not any part of the property of the 
debtor of the judgment-debtor but only the property of the judgment-debtor in 
the debt. No attachment is sought on, any portion of the fund, or any im- 
moveable property, or any moveable property forming part of the pool. The 
order issued to the officer is not to discharge the debt to the displaced persons 
until further orders of the Court. It is a misnomer, therefore, to say that what 
is sought to be done is the attachment of any part of the compensation pool. 


” 


688 ` - THE BOMBAY LAW REPORTER. ~ [VOL. LXNI. 


Mr. Rane relies on the cases of Tirath Ram v. M/s. Mehar Chand Jagan Nath‘, 
Sundar Das v. Kecy. of State? and Spence v. Coleman®. In the last mentioned 
case the liquidator had paid to the Companies Liquidation Account at the 
Bank of England the unclaimed amount due to,a share-holder of the company 
by name Coleman. - Spence, a creditor of Coleman, sought to proceed against the 
Inspector-General in Companies Liquidation as if he was a debtor of “Coleman. 
The question, therefore, was whether the amount paid by the liquidator, was 
a debt due to Coleman. Section 15(5) of the Act enabled the person. entitled, 
to recover the amount in a particular manner. Until an order was made, by 
the Board of Trade, there was no lability of any one to pay the amount. _ Col- 
Uns L. J. observed at page 205: 

..As between him and the judgment denier there is only an obligation on his 

part, if and when he is ordered by the Board of Trade so to do, to hand over the money 
to the person to whom the Board of Trade directs him to hand it. That being so, it is 
clear, J think, that there was no debt due to the judgment debtor. In my opinion, sub- 
ss. 3 and 5 taken together negative the notion of a debt.” 
It seems, if an order for payment had been made by the: Board of Trade in 
favour of Coleman, the decision may have been different. This case does: not 
afford ‘and analogy for deciding the present case. In Sundar Das v. Kecy. 
of State it was was held that compensation money awarded under the Land 
Acquisition Act is not lable to attachment at the instance of the creditors 
of the persons whose lands have been acquired until the amount is tendered to 
them under s. 81 of the Land Acquisition Act. It was further held that ‘the 
money in the hands of the Collector is money belonging to the Government until 
the tender is made and no relationship of er editor and debtor can be said to 
have been established between the Collector on the one side and the owners of the 
lands on the other. In the first place, it is not possible to ascertain from the 
statement of facts in this case as to whether - “possession was taken by the -Col- 
lector in the.acquisition proceedings. If possession is taken, then having regard 
to s. 48 of the Land Acquisition Act, it would be difficult to hold that the amount 
payable to the claimant would not be a debt in view of ss. 31 and 34. In any 
case, there is nothing to show in the present case that it was within the ‘disere- 
tion of the Government to pay the amount determined under s. 7 of the Act 
or not. In Lirath fam v. M /s. Mehar Chand Jagan Nath the Court purported 
to follow the two cases discussed by me. With respect, for the reasons stated 
above, I find it difficult to agree with the ratio of the case. The contention 
made before me by Mr. Rane that what is sought to be attached is part-of the 
compensation pool, therefore, cannot be accepted. 

It is then urged by Mr. Rane that in any event at least when the first or der 
of attachment was served on December 18, 1953, the amount that was payable 
to the claimant was an ex gracia payment and, therefore, iti did not Greate a 
debt. As stated earlier, the Displaced Persons (Claims) Act, 1950, enabled the 
Government to enquire ‘into and settle the claims of displaced persons. There- 
iafter notifications were issued by the Ministry- of Rehabilitation under which - 
amounts became payable in certain proportions. In none of the , Notifications. 
was it said that the amounts were being paid to the displaced persons merely 
as a matter of grace. By these notifications the amount became payable in 
a fixed proportion of the verified claim. In the absence of anything in any of 
the notifications to suggest that the amount was paid ex gracia, it iS not pos- 
ae to hold it to be so. There is, therefore, : no substance in this contention 
either. 

It is clear that in view of-the fact that the interim paymeut was made after 
the prohibitory orders were issued it must be disregarded. Tn this view of the 
matter, the orders made by the learned trial Judge must be set aside in all 
these revisional applications. The notices are “made absolute. The officer con- 


1 [1958] A.I.R. Punj. £36. 3 [1901] 2 K.B. 199. 
2 [1938] AI.R. Lah. 533. i ; i j 


r - = 2 
j Ka „3a as ; 2 ` z : y 
<$ Pee n «em = 4 


we -n < ` 5 
=, +, ~s, 2 


1961.] — +-  “KMUUDABADI-ETC. BANK V. VERMA (a.¢.J.)—Patel J- “689 


cerned in answer to the notice of the Court may either deposit the amount due 
to the claimants, if it is:already directed to be paid in cash, or place before 
the Court materials to show that it is directed to be paid in any other manner 
either by delivery of shares or moveable property or immovable property, If 
the debt is sought to be discharged in any way other than by payment in cash, 
the discharge will be made according to the orders of the Court. ‚Order to be 
complied with within one month from to-day. The Government will pay the 
costs of the petitioner in each of these revisional applications, and those in the 
~ lower Court. . 

The stay applications do not now survive. It is, therefore, not necessary to 
make any orders on these applications. The Government will pay the costs 


of these applications. 
Order accordingly. 


Before Mr. Justice Patel. 


MISHRILAL TARACHAND LODHA v. THE STATE 
OF MAHARASHTRA.* 


Bombay Court-fees Act (Bom, XXXVI of 1959)—Civil Procedure Code (Act V of 1908), 
Sec. 34—Money decree awarding interest from date of suit till realization—Whether 
on memo. of appeal against such decree Court-fee on amount of interest payable. 


Where in a suit for recovery of money the claim is decreed and interest is awarded 
by the Court from the date of suit till realization, the amount of such interest cannot 
be included in the claim for appeal against the decree for computing Court-fees. 

Mitthu Lal v. Chamel? Keolapati, Musammat v. B. N. Varma’, Dwarka Nath 
Biswas v. Debendra Nath Tagore’, Sheikh Rahman v. Balchand', Babu Balmakund 
v. Secy. of State‘, Damodar Prasad v. Hardeo Prasad‘, Jagarnath Pd. v. Bhala Pd.’ 
Bhag Shah v. Labha Mal’, Gobardhan Das v. Narendra Bahadur Singh’, Jagannath 

_ Prosad Singh Chowdhury v. Surajmal Jalal”, Bhawani Prasad v. Kutub-un-Nissa 
Bibi’, Venkatathirisami v. Appaswami” and Maharajah Sutteeschunder Roy v. Gunes- 
chunder"™, referred to. 


Tue facts appear in the judgment. 


M. L. Pendse, for the applicant. 
' C. C. Vaidya, Assistant Government Pleader, for opponent No. 1. 


PATEL J. This revisional application is against an order made by the Taxing 
Officer directing the petitioner to pay additional court-fee under the following 
circumstances : 

Opponent No. 2 instituted Special Suit No. 5 of 1957 in the Court of the 
Civil Judge, S. D., at Ahmednagar, to recover an amount lent to the petitioner. 
The suit was for an amount of Rs. 13,205 which included interest upto the- 
date of suit at the rate of 9 per cent. per annum. On July 18, 1960, the claim 
was decreed in a sum of Rs. 13,033-8-6 with future interest from the date of 
suit till realization at 4 per cent. per annum on a sum of Rs. 10,120. The ap- 
pellant-petitioner appealed to this Court and valued the appeal at Rs. 
13,033-8-6 and paid: court-fee on that amount. The office raised a dispute and 


* Decided, April 12, 1961, Civil Revision 6 (19380) LL.R. 52 All. 1029, 
Application No. 441 of 1961, from the order 7 (1944) LL.R. 23 Pat. 905. 
passed by C. S. Trivedi, Taxing Officer, High 8 [1933] A.L.R. Lah. 941. 
Court, A. S.. Bombay, in First Appeal Stamp 9 [1919] A.L.R. Oudh. 305. 


No. 14192 of 1960. 10 (1926) L.R. 54 L.A. 1, s.c. 29 Bom. L.R. 
1 (1934) LL.B. 577All. 71. 752. 
2 [1936] I.L.R. 12 Luck. 466. 11 (1905) I.L.R. 27 All. 559. 
3 (1906) I.L.R. 33 Cal. 1232. 12 (1933) I.L.R. 56 Mad. 888. 
4 [1937] A.I.R. Nag. 6. - 18 (1860) 8 M.I.A. 184. - 
5 [1941] A.I.R. All. 295. 


L.R.—44 . 
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the matter was thereafter referred to the Taxing Officer. The Taxing Officer 
held that interest .on Rs. 10,120 at the rate of 4 per cent. per annum upto the 
date of decree would come to Rs. 1033-40 nP. He, therefore, held that the 
total subject-matter of appeal would be Rs. 14,036-80 nP. and directed the 
appellant to pay a sum of Rs. 70 as additional court-fee. Under s. 5(2) of the 
Court-fees Act, as now amended by the Bombay State, a revisional applica- 
tion lies against the order of the Taxing Officer which is now placed before 
me for final hearing. 

It is contended by Mr. Pendse—and I think rightly—that awarding of future 
interest pendente lite is within the discretion of the Court under s. 34 of the 
Civil Procedure Code as much as costs and, therefore, as in the case of costs, 
no court-fee is payable. The Court may or may not award it as it may or may 
not award costs. Admittedly no court-fee is required to be paid on the amount 
of costs which is determined before the appeal is filed, as amount of costs 
does not form part of the subject-matter of- appeal (See D. Doss Chow- 
dry v. R. Chowdry).1 The question whether interest should be awarded or not 
would be open to review in appeal by the Court inasmuch as appeal is rehear- 
ing of the suit, without, I should think, a ground being taken regarding inte- 
rest. It would also appear that, the decree of costs and future interest must 
fall to the ground if the judgment of the trial Court is reversed on the merits. 
The subject-matter in appeal is the real matter in dispute between the parties 
and not something which must stand or fall with the decision on it. In other 
words it must mean the right which is in dispute between the parties. This 
view is supported by decisions in Mitthu Lal v. Chameli? and Keolapata, 
Musammat v. B. N. Varma’. This view also finds support from the observa- 
tions of the Caleutta High Court in the case of Dwarka Nath Biswas v. De- 
bendra Nath Tagore*, where it was said in a slightly different context as 
follows (p. 1235): 


“There is no analogy we think between interest awarded under section 209 of the 
Code of Civil Procedure and mesne profits claimed and awarded under sections 211 and 
212. Interest may be awarded under section 209 as an inducement to prompt satis- 
faction of the decree and as a penalty for non-compliance with it. Such interest js no 
part of the claim or relief granted, as in the case of the mesne profits.” 


On behalf of the State the following cases have been relied upon by Mr. 
Vaidya: Sheik Rahman v. Balchand>, Babu Balmakund vw. Secy. of State®, 
Damodar Prasad v. Hardeo Prasad’, Jagarnath Pd. v. Bhala Pd.8, Bhag Shah 
v. Labha Mal? and Gobardhan. Das v. Narendra Bahadur Singh’. In all 
these cases it was held that interest pendente lite should be included in the 
claim for appeal. All these cases arose out of appeals in mortgage suits where 
the preliminary decree directs interest to be paid on the mortgage amount from 
the date of suit till the date of the preliminary decree, which amount after 
calculation has to be mentioned as payable by the mortgagor within the time 
specified therein. In those cases the amount due from the mortgagor is speci- 
fically mentioned in the decree and it is that decree which forms the subject- 
matter of challenge in appeal. It is well established that upto the date the 
relationship of mortgagor and mortgagee continues, i.e. date fixed for redemp- 
tion in the decree, the Court is bound to award interest to the mortgagee at 
the contract rate. See O. XXXIV, r. 11, and Jagannath Prosad Singh Chow- 
dhury v. Surajmal Jalali’. It is only under special circumstances that the 
Court may refuse to award interest to him. Under these circumstances it 
may as well be said that the interest included in the preliminary decree forms 
part of the relief to which the plaintiff was entitled as a matter of right. I 


1 (1860) 8 M.I.A. 262. 7 (1930) I.L.R. 52 All. 1029. 
2 (1934) LL.R. 57 All. 71. 8 (1944) L.I.R. 23 Pat. 905. 
3 [1936] LL.R. 12 Luck. 466. 9 [1933] A.LR. Lah. 941. 
4 208) LLR, 33 Cal. 1282. , 10 ie A.LR. Oudh. 805. 
LR. Nag. 6. 11 (1026) L.R. 34 T.A.I, so. 20 E ve 
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am not, however, deciding that question, as it doesnot arise here. It is suffi- 
cient to say that they do not afford any anology for deciding the present case, 

Mr. Vaidya has laid stress upon the observations of the learned Judge in 
Damodar Prasad v. Hardeo Prasad, which are to the following effect (p. 1030): 

“| Otherwise, if the appeal had related to the pendente lite interest only, we should 
be forced to hold that there was no ‘subject-matter in dispute’ in the appellate court, 
and such a conclusion seems absurd.” : i 
Now, it is true that apparently there seems to be some difficulty as observed by 
the learned Judge. But then in a regular appeal no court-fee is payable on the 
amount of costs; but if an appeal is directed only against costs then certainly 
court-fee is payable on the amount sought to be challenged in appeal. There 
is no reason why the same principle should not be followed in the ease of in- 
terest, where interest only is the subject-matter of appeal and not the original 
right between the parties. In such cases as regards future interest which amount 
cannot be valued the principle of Bhawani Prasad v. Kutub-un-Nissa Bibi'? 
may apply. 

Mr. Vaidya has also invited my attention to the case of Venkatathirisame 
v. Appaswami' and also to Maharajah Sutteeschunder Roy-v. Guneschunder "4. 
In the Madras case the words ‘‘subject-matter in dispute on appeal to His 
Majesty in Council’’ occurring in s. 110 of the Civil Procedure Code were con- 
strued for the purposes of an appeal to the Privy Council. In the latter case, 
somewhat similar words occurring in the Order in Council of April 10, 1888, 
wére interpreted. The scope and purpose of that statute is different from the 
one in question. In the present case I have to interpret the terms of a tax- 
ing statute which must be construed strictly. It may be that for the purposes 
of an appeal to the Privy Council in the larger context even interest could be 
considered as part of the subject-matter in appeal. Same considerations do not 
necessarily apply for the purpose of computing court-fees in an appeal. 

The Taxing Officer has also referred to the practice of including interest 
pendente lite in the claim for appeal for computing court-fees. I do not re- 
member during my practice at the Bar for nearly about 23 years to have paid 
court-fees on such interest. I also doubt very much if many of the senior 
gentlemen at the bar have paid it. In view of what I have stated to be the 
position in law, however, the practice one way or the other cannot be useful 
for determination of the present question. 

It is contended by the learned Assistant Government Pleader that in any 
case if the amount of interest cannot be determined, art. 17, sch. II, el. (6) 
must apply. It is, however, not possible to accept the contention made by 
Mr. Vaidya. The discussion above shows- that court-fee is not payable not be- 
cause the amount is not ascertainable but because-it is not a matter of right 
that the plaintiff can claim it but is a matter of discretion in the Court whether 
to grant interest or not. This contention, therefore, must also he rejected. 

I, accordingly, set aside the order made by the Taxing Officer and hold that 
the amount of court-fee already paid is a proper court-fee. No order as to 
costs. 


Order set aside. 


12 (1905) LL.R. 27 All. 559. 14 (1860) 8 M.I.A. 164. 
13 (1933) I L.R. 56 Mad. 886. i - 
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Before Mr. Justice Gokhale and Mr. Justice’ Patwardhan. 


SHRI DEO SANSTHAN CHINCHWAD v. CHINTAMAN 
DHARNIDHAR DEO”. 


Land Acquisition Act (I of 1894), Sec. 31(2) Third proviso—Person lawfully entitled to 
share in compensation money whose claim not adjudicated upon under Act—Whether 
such person can file suit to recover his share from person who has received compen- 
sation amount under Act. 


Under the third proviso to s. 31(2) of the Land Acquisition Act, 1894, a person who 
is lawfully-entitled to a share in the compensation money is entitled to file a suit to 
recover his share from the person who may have received the whole or any part 
of the compensation amount awarded under the Act, unless the claim of such person 
is already adjudicated upon under the provisions of the Act or such person having 
had notice of such proceedings, appears therein and fails to assert and prosecute his 
claim to a share in accordance with the provisions of the Act. l 

Rajah Nilmoni Singh v. Ram Bundhoo Roy; Saitbesh Chandra Sarkar v. Moha- 
rajadhiraj Sir Bejoy Chand Mohatap,? Shivmal v. Ramchandra Bapu; Hurmat Jan 
Bibi v. Padma Lochun Das' and Ramchandra Rao v. Ramchandra Rao, referred to. 


Tus village of Mouje Chincholi, Haveli, was given in Inam by Shri Chhatra- 
pati Raja Shahu in 1709-10 to Shri Narayan Maharaj Dev, son of Chintaman 
Maharaj Dev, for meeting the expenses of the Deity Shri Mangalmurti at ` 
Chinchwad. Apart from the village of Chincholi, other villages like Chinch- 
wad, Raval, Charoli were also given in Inam. The Inam was for meeting the 
expenses of the Deity. In 1744, there were disputes in the’ Dey family and 
hence Peshwa Bajirao set apart half of the Inam villages and properties for 
religious and charitable purposes under a Tahnama, and the remaining half 
of the properties were distributed amongst the members of the Dev family 
to provide for their household needs and maintenance. After this Z'ahnama, 
some more properties were received by the Vahivatdar of the Sansthan from 
the contemporary rulers and by the end of 1774-75 the newly acquired pro- 
perties came to be also divided under the terms of the Tahnama of the year 
1744, and half of that was reserved to the Sansthan for the above-méntioned 
purposes. That was the effect of the Tahnama which was made by the Peshwa. 
Madhavrao Ballal who gaye an award to that effect. When the Vahivat of the 
Sansthan’s properties was being thus carried on, one Dhondo Ganesh Dev and 
other members of the Dev family filed Civil Suit No. 2 of 1883 in the District 
Court at Poona against the then Vahivatdars of the Sansthan, Chintaman 
Bajaji Dev and his son Appaji. The suit was filed for removal of the Vahi- 
vatdars Chintaman and his son and the framing of a new scheme for the Vahi- 
vat of the Sansthan and its property. The defendants in that suit denied 
that the Chinchwad Sansthan was a public religious or charitable insti- 
tution ‘and they stated that they ‘were not trustees but owners of 
the property in suit. They denied that they comniitted any breach of trust 
and they also asserted that they were not liable to render any account of their 
management. The District Court passed a decree removing Chintaman Bajaji 
Deo and- Appaji Dev from trusteeship of the Sansthan and appointed new 
trustees, after framing a new scheme. There was an appeal against this deci- 
sion of the District Court,being Appeal No. 71 of 1886, by Chintaman Bajaji 
Dev, and the High Court at Bombay confirmed the decree of the lower Court.” 
The case was sent back to the District Court to take accounts and also to report 
as to the best mode of providing, in the future, for the management, both se- 
cular and spiritual, of several shrines and their endowments, after giving 


* Decided, April 13, 1961. First Appeal [1922] A.I.R. Cal. 4 

No. 133 of 1956 (with Civil Appeal No. 1807 [1933] A.I.R. Nag. 322. 

of 1958), from the decision of R. M. Kul- (1885) LL.R. 12 Cal. 33. 

karm, Joint Civil Judge, Senior Division, (1622) 24 Bom. L.R. 163, r.c. 

Poona, in Special Suit No. 186 of 1953.8 * See Chintaman Bajaji Deo*v. Dhondo 
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notices to the parties to the suit.. Since the defendants had asserted their 
private ownership to the suit properties, the Court also reserved to the de- 
fendants- 


“the rights, in execution of.this decree,'to show that certain of the lands mentioned 
in the -plaint as belonging to the Sansthan were not included in the property appro- 
priated to the Sansthan by the Peshwa’s award or in subsequent grants.” 

Chintaman died subsequently and in accordance with.the direction of the 
High Court, his son Appaji submitted Darkhast Application’ No. 10 of 1891 
in the District Court at Poona as owner and male heir of Chintaman, and in 
that darkhast he prayed for a declaration that the properties mentioned m 
the annexure to the application were of his private ownership and for deliver- 
ing the same in his possession by right of ownership after taking them out 
of the possession of the Sansthan’s trustees. The District Court gave its deci- 
sion in the darkhast on March 20, 1896, and that decision was that certain 
properties mentioned in the application, including the right to recover asses- 
sment of Rs. 417-4-0 out of the revenue of the village Chincholi, did not belong 
to the Sansthan. The District Court also passed an order that the said pro- 
perty which was held not to belong to the Sansthan should be delivered in the 
possession of the darkhastdar Appaji. Against this decision, the trustees of 
the Sansthan filed an appeal to the High Court, being Appeal No. 104 of 1896, 
and the only modification made by the Court in the decree of the District 
Court was that the village Chikhali, Taluka Haveli, which was held by the 
District Court as property not belonging to the Sansthan, was held to belong 
to the Sansthan. The result of this decision was that Appaji’s right to reeover 
assessment of Rs. 417-4-0 was recognized, the finding being that this amouat 
did not belong to the Sansthan. On September 11, 1908, an order was passed 
by the District Judge that the right of recovering Rs. 417-4-0 out of the re- 
venue of the village Chincholi should be delivered to Appaji and this decision 
was announced by beat of drum ‘on September 30, 1903. Appaji died in 
March 1907 and he left a son by name Annaji. Chintaman (plaintiff No. 1) 
who belonged to-the Dev family and Annaji had a dispute with regard to the 
partition of the family property and the dispute was referred to arbitrators 
who passed an award on June 20, 1907, and awarded plaintiff No. 1 his share 
of Rs. 150 out of the amount of Rs. 417-4-0, being the amount that was pav- 
able to Appaji, and the balance of Rs. 267-4-0 was included in the share of 
Annaji. A decree in terms of the award was passed on June 29, 1907. On 
December 5, 1910; Annaji executed a will directing certain dispositions of his 
property after his death as he had no issue, his only relations being his mother 
Parwatibai, his wife by name Laxmibai and his sister by name Krishnabai 
and plaintiff No. 1. Annaji died on December 8, 1910. . Plaintiff No. 1 then filed 
an application, Miscellaneous Application No. 291 of 1910 in the District Court 
at Poona for the grant of.a probate and the probate came to be granted‘ in 
favour of plaintiff No. 1 with regard to the will, on November 18, 1911. Some 
time in 1948, the Government acquired by requisition, for military purposes, 
all the lands of the village Chincholi, except those assessed at Rs. 127 aid the 
award of the Collector, Poona District, in ‘this connection was given on No- 
vember 3, 1950, in which he ordered that as the village had been recorded as 
Devasthan Inam in the name of defendant No.'1 Shri Dev Sansthan, Chinch- 
wad, an amount of Rs. 52,442-13-0 be paid to defendant No. 1 Sansthan by way 
of compensation, and the said amount was received by defendant No. 1 
Sansthan on November 22, 1950. Plaintiff No. 1-intimated to the Special Mahal- 
kari, Haveli, that he should be given his share in the amount of compensation, 
but before a reply was received, the amount came to be paid to defendant 
No. i Plaintiff No. I applied to the Collector, Poona District, on March 8, 
1951, praying that the compensation amount coming to plaintiffs’? share be 
called for from defendant No. 1 Sansthan and be awarded to him. The Collector 
of Poona informed plaintiff No. 1 by his reply dated April 5. 1951, that plain- 
tiff No 1 being a partner of Chincholi village, should recover from the Saasthan 
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the amount- coming to his share -by filing a suit in the Civil Court, if the 
Sansthan refused to. pay such amount to plaintiff No. 1. Plaintiff No. 1 applied 
on April 7, 1951, to the Committee of Trustees of defendant No. 1 Sansthan 
for payment of his share -of compensation amount. The Committee picked up 
a dispute and resolved to approach the District .Judge, Poona, with a prayer 
to call for the opinion of the Remembrancer of Legal Affairs to the Govern- 
ment in the matter. The District Judge, however, informed the Sansthan 
Committce.on July 28, 1951, that the Committee should seek the opinion of 
such local pleaders as commanded their confidence, whereafter the District 
Judge would pass an order in the matter. Accordingly, the opinion of the 
District Government Pleader was obtained by the Committee and that opinion 
was that in respect of compensation for the annual recovery of Rs. 417-4-0 the 
plaintiff was entitled to receive from defendant No. 1 Sansthan his share of 
the said amount of Rs. 52,442-13-0 and the amount of interest at a reasonable 
rate accruing due from the day when plaintiff demanded the amount from 
defendant No. 1 Sansthan. In: spite of this opinion of the District Government. 
Pleader and-in spite of full knowledge of the plaintiffs’ Vahivat, some of the 
trustees again filed their- objections before the District Judge. The District 
Judge had not passed final orders in the matter; but as plaintiffs were advised 
that their suit would be time-barred unless filed immediately, they filed the 
present -suit on November. 18, 1958, praying for a decree for Rs. 12,517-8-0 
being the amount which the plaintiffs were entitled to receive from-the Saus- 
than out of-Rs. 52,442-13-0, Rs. -1,939-8-0 interest accrued due at the rate of 
6 per cent. per annum from April 7, 1951 to November 18, 1953, in all Rs. 14,457 
with costs and future interest at-the rate of 6 per cent. per annum from the date 
of suit till payment of the-said amount. 

Shri. Dev Sansthan, Chinchwad, was impleaded as defendant No. 1 to the 
suit, Plaintiff No. 1 being trustee of the Sansthan on the date the suit 
was filed, was also impleaded as defendant No. 2, while defendants Nos. 8 to 
6 were impleaded as the. other trustees of the Sansthan. Defendants Nos. 1, 3; 
4, 5 and 6 resisted the suit on behalf of defendant No. 1 contending that the 
suit was bad for multifariousness, that plaintiffs had no title to receive 
Rs. 417-4-0 out of. the -Vasool of the village of Chincholi; that the prior pro- 
ceedings were not binding on defendant No. 1 Sansthan and the trustees, as 
the Sansthan was, not a party to them, and that as plaintiff No. 1 was himself 
a trustee of defendant No. 1 he could not acquire title by adverse possession 
against the Sansthan. It was further contended that in any case the defen- 
dants should not be ordered-to pay costs as the plaintiffs had by their negli- 
gence failed to take proper steps to assert their claim in the land acquisition 
proceedings. 

The trial Court held inter alia that the plaintiffs had acquired the above 
rights by adverse possession despite the fact-that plaintiff No. 1 had been a 
trustee of the Sansthan and that plaintiffs- were entitled to Rs. 12,517-8-0 out 
of the compensation amount awarded under the land acquisition proceedings 
and interest on that sum at 6 per cent. per annum from the date of demand 
till date of suit and at 3 per cent: thereafter. The trial Court, therefore, passed 
a decree in favour of plaintiffs. E i 
_ The present appeal was filed by the- Sansthan (defendant No. 1) through 
its trustees. : 

B.-A. J ahagirdar, with M. B. Rao, for the appellants. 

Y. 5: Chitale, for H. R.- Gokhale, for the respondents. . 


GOKHALE J. [His Lordship after stating the facts of the case, proceeded.] 
Now; the-first question that has been raised in this appeal by Mr. Jahagirdar, 
learned counsel appearing on behalf of the appellants, is the question of title. 
It is. conceded that plaintiffs are the successors-in-title to Appaji, who filed 
Darkhast No--10- of 1891 in ‘accordance with the directions of this Court in 
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Appeal No. 71: of 1886, by heirship and will of Annaji. What is, however, 
‘disputed is’ plaintiffs’ title to receive Rs. 4174-0 out of the revenue of the 
‘village of Chincholi on the basis of the earlier decision. It is contended. that 
the decision of the District Court in Darkhast-No. 10 of 1891 (exh. 48) as well 
as the decision of this Court in First Appeal No. 71 of 1886 are not binding 
on defendant No. 1 Sansthan, which was not a party to these proceedings and 
the same would. not operate as res judicata. It is also contended that the learn- 
ed trial Judge erred in not admitting a document which was a certified copy of 
the Tahnama (award) given by the Peshwa in 1744. It appears that on June 
23, 1955, the defendants filed a list (exh. 46) with one document consisting of 
a certified copy as well as a simple copy of the said Tahnama, and that docu- 
ment was-allowed to be tendered subject to the question of its admissibility. 
It seems, however, that when the document was sought to be exhibited, objec- 
tion was raised by the plaintiffs to its admissibility on the ground that the 
document produced was the copy of a copy. That objection was upheld by the 
‘learned trial Judge. The defendant-appellants have filed Civil Application 
No. 1897 of 1956 in this appeal. praying for permission to produce additional 
evidence consisting of a certified copy of the Tahnama of 1744. The grievance 
of the appellants is that it was an error on the part of the trial Court not to 
‘exhibit the document produced along with exh. 46 on June 23, 1955, and reject 
it as being not admissible at the time of arguments, which has caused great 
prejudice to the defendants. There is considerable force in this argument. 
Admittedly, a certified copy of the said Tahnama was also produced along with 
exh. 46, as the learned trial Judge has himself remarked in para. 10 of his 
judgment when he has somewhat criticised the plaintiffs for their vehement 
opposition to the production of that document. A certified copy of the said 
Tahnama is also produced in Civil Application No. 1897 of 1956 in this Court. 
Defendant No. 3, Ramchandra Gajanan Dev (exh. 67), who is one of the 
trustees of the Sansthan and who was the only witness on behalf of the Sans- 
than, has stated in his evidence that the original Tahnama could not be traced 
despite search. It is true that the search was arranged through the Karbhari of 
the Sansthan 2 or 3 years before he gave evidence in anticipation of the suit, and 
the Karbhari reported that the original Tahnama was not traceable. The 
said Karbhari, however, was not called to give evidence on this point. It 
appears that even at the time of the prior litigation in Suit No. 2 of 1883 and 
the First Appeal No. 71 of 1886 of this Court, reported in Chintaman Bajaji 
Dev v. Dhondo Ganesh Dev,' the original Tahnama was taken as lost or not 
available. If that be so, in our judgment, the trial Court’s view in rejecting 
the document produced along with exh. 46 as inadmissible is erroneous. The 
result is that we direct that the certified copy of the Tahnama of 1744 produced 
along with exh. 46 should be admitted and should be marked as exh. 46A. In 
that view of the matter, it is not necessary to pass any order on the Civil 
Application for additional evidence, preferred by the appellants. 


Mr.-Jahagirdar contends that if the Tahnama (exh. 46A) is examined, it will 
be found that the amount of Rs. 417-4-0 consisting of Rs. 347-12-0 (Moglai) 
and Rs. 69-8-0 (Sardeshmukhi) out of the vasul of Mouje Chincholi was given 
to the branch of Digambar Dev, one of the brothers of the original acquirer 
Shri Narayan Dev. That, according to Mr. Jahagirdar, would show that plain- 
tiffs have no title to receive Rs. 4174-0 out of the vasul of Chincholi village. 
It is further contended that that amount went to the Sansthan by way of 
exchange and, therefore, plaintiffs have no title to the said amount. In order 
to appreciate this argument, it is necessary to refer to the earlier litigation of 
1883,.to which a reference has already been made. As already stated, some 
relators of the Deity had filed Suit No. 2 of 1883 against Chintaman and his 
son Appaji, who were then Vahivatdar.trustees of the Sansthan, praying for 
removal of these trustees and the preparation of.a scheme. - That suit resulted. 
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in the removal of Chintaman and his son Appaji and a scheme was prepared 
by the District Court. Against this decision there was an appeal preferred by 
Chintaman to this Court, being Appeal No. 71 of 1886, which confirmed the 
decision of the removal of the trustees, anđ-sent the case back to the District 
Court to take accounts from the said trustees and for making provision for 
the future management of -the trust after giving notices to the parties to the 
suit and the residents of villages where the shrines were situated, with a view 
to their offering suggestions to the Court in framing the necessary scheme. This 
Court also reserved to defendants the rights, in execution of the decree, to show 
that certain of the lands mentioned in the plaint as belonging to the Sansthan 
were not included in the property appropriated to the Sansthan by the Peshwa’s 
award or in subsequent grants. After this decision, reported in Chintaman Bajaji 
Dev v. Dhondo Ganesh Dev, Appaji filed Darkhast No. 10 of 1891 praying 
for a declaration that the properties mentioned in the darkhast were his own 
private properties and not the properties of the Sansthan, his father Chintaman 
having died in the meanwhile. That .darkhast was decided by the District 
Judge in favour of Appaji and a number of properties mentioned in the dar- 
khast including the amount of Rs. 417-4-0 from out of the vasul of the village 
Chincholi were held as not appropriated to the Sansthan. To that darkhast, 
the new trustees of the Sansthan seem to have been impleaded as opponents by 
Appaji, the earlier trustees Chintaman and his son Appaji himself having 
been removed. In that darkhast, the Tahnama of 1744 was relied upon and 
the Judgment of the learned District Judge shows that it was contended on 
behalf of the Sansthan that the amount of Rs. 417-4-0 out of the vasul of the 
village Chincholi had been allotted to the descendents of Digambar Dev, on 
the basis of the said document, which was exh. 86 in that darkhast. It was 
also the case of the trustees then that the claims allotted to Digambar under 
that Tahnama inclusive of Rs. 417-4-0 were subsequently exchanged for a sum 
of Rs. 1,000 from the revenues of the village Chinchwad, with the result that 
Digambar’s branch appears to have lost any claim to that amount. That con- 
tention does not appear to have been upheld on the ground that there was 
no evidence of any such adjustment as alleged, with the result that it was 
held that Rs. 417-4-0 out of the vasul of the village Chincholi, which was claim- 
ed by Appaji as his own, was held as not belonging to the Sansthan. A num- 
ber of other properties claimed by Appaji were also held as not being appro- . 
priated to the Sansthan, including the village of Chikhali. Against this deci- 
sion of the District Judge dated March 20, 1896, theré was an appeal to this 
Court, being First Appeal No. 104 of 1896, by the trustees, which was decided 
on February 22, 1897, and this Court confirmed the decision of the District 
Judge in the Darkhast, with the only modification that village Chikhali which 
was held not appropriated to the Sanstlian by the learned District J udge was 
held to belong to the Sansthan. 

Mr. Jahagirdar contends that this decision cannot operate as res judicata 
agaiust defendant No. 1 Sansthan, and this contention has been accepted by- 
the learned trial Judge. It was argued that the original suit was filed by 
the relators of the Deity in 1883 for the removal of the original trustees and 
the Sansthan as such was not a party to that suit. It appears, however, that 
after the removal of the trustees, fresh trustees were appointed under the 
scheme framed by the District Judge. In appeal No. 71 of 1886 Chintaman 
Bajaji Dev ‘v. Dhondu Ganesh Dev, defendants were allowed express liberty 
to agitate in the course of execution proceedings as to whether certain lands 
alleged to belong to the defendants were not included in the property appro- 
priated to the Sansthan by the Peshwa’s award in subsequent grants. Ac- 
cordingly, Darkhast No. 10 of 1891 was filed by Appaji in the District Court, 
his father Chintaman having died in the meanwhile, and to that darkhast the 
‘new trustees of the Sansthan were unpleaded as opponents. That is clear 
from the record of the said darkhast as well as from the original record of 
First Appeal No. 104 of 1896 which was decided on February 22, 1897. The 
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trustees of the Sansthan expressly laid claim to the amount of Rs. 417-4-0 as 
the property of the Sansthan, but that was negatived.. In our view, it would 
be impossible to contend that that decision will not bind defendant No. 1 Sans- 
than, and it would still be open to the Sansthan to urge that the amount of 
Rs. 417-4-0 out of the vasul ‘of the village of Chincholi belongs to the Sansthan. 

It ig true that under the Tahnama of 1744 (exh. 46A) that amount appears 
to have been allotted to the branch of Digambar Dev. But it was claimed by 
Chintaman and his son Appaji as their private property along with other pro- 
pertjes, in Suit No. 2 of 1883, though the plaintiffs in that suit had alleged that 
those properties belonged to the Sansthan. In the darkhast as well as in 
appeal, the Sansthan’s claim to that amount was rejected. It appears that after 
the decision of the District Court, possession of the right of recovering 
Rs. 417-4-0 in the vasul of Chincholi village was given to Appaji by beat of 
drum and relative, entries were made in the Record of Rights in this connection. 
Appaji died in March 1907 leaving a son Annaji. The members of the joint 
family of Appaji treated this amount as belonging to the jomt-family and by 
an award of the Poona Court in 1907, Rs. 150 came to the share of plaintiff 
No. 1 and the balance went to Annaji’s share. Annaji died in December 1910, 
leaving no issue, and under his will his share in the vasul went to plaintiff 
No. 1 as.a residuary legatee. There is no dispute that the amount of 
Rs. 417-4-0 is being paid to plaintiffs right from 1903 till the date of the acqui- 
‘sition proceedings. There is no dispute either that plaintiff No. 1’s name was 
being shown in the column of ‘other rights’ in respect of Rs. 417-4-0 in the 
Record of Rights. Ramchandra Gajanan Dev (exh. 67) who was examined on 
behalf of the trustees, has admitted these facts and stated that plaintiffs were 
getting Rs. 417-4-0 a year from the vasul of the Inam village of Chincholi. 
Though it appears that he belongs to the branch of Digambar, he has not claimed 
the amount as belonging to Digambar’s branch. Nor have the members of 
Digambar’s branch sought to implead themselves in the present suit -claiming 
awnership with respect to it. In our view, even assuming that the decision in 
Darkhast No. 10 of 1891 and First Appeal No. 104 of 1896 does not operate as 
res judicata against the Sansthan, there is sufficient evidence on the record to 
prove that plaintiffs have established their title to an amount of Rs. 417-4-0 
out of the vasul of the village Chincholi, 

Mr. Jahagirdar then contends that even assuming that plaintiffs have esta- 
blished their right to be paid Rs. 417-4-0 out of the vasul of Chincholi, the 
Sansthan will pay that amount to the plaintiffs every year and the plaintiffs 
will not be entitled to a share in the compensation moneys. Mr. Jahagirdar 
argued that the right of the plaintiffs does not amount to an interest in land. 
All that the plaintiffs get is the amount of Rs. 417-4-0 direct from the village 
officers of Chincholi; but that, according to Mr. Jahagirdar, does not amount to 
an interest in land and does not entitle the plaintiffs to a share in the com- 
pensation amount paid to the Sansthan. In this connection, Mr. Jahagirdar 
relied on certain admissions of plaintiff No. 1 Chintaman (exh. 58). It is 
not possible to accept this contention. No such point was raised in the trial 
Court. Under s. 9 of the Land Acquisition Act, the Collector has to give 
publie notice stating that claims to compensation for all interests in land to 
be acquired may be made to him. Under s. 3(a) of the Act, the expression 
‘land’ would include benefits to arise out of land, and under s. 8(b), the ex- 
pression ‘‘persons interested’’, would’ include all persons claiming an interest 
in eompensation to be. made on account of the acquisition of land under the 
Act. Admittedly, in the record of rights, though the Devasthan is shown as 
the Kabjedar, plaimtiffs are entered in the column of ‘other rights’ with regard 
to the amount of Rs. 417-4-0. This amount is being paid admittedly to the 
plaintiffs by the village officers. It would, therefore, be difficult to accept the 
contention that plaintiffs have no interest, in the land and as such are not 
entitled to-a share in the compensation. Besides, the Sansthan is a public 
trust and we are not prepared to assume that the Sansthan would be entitled 
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to take upon itself the responsibility of paying permanently Rs. 4174-0 to the 
plaintiffs every year. This point, if at all, should have been raised in the 
trial Court and that not having been done, we do not think that it would be 
proper to allow the appellants to raise this point at the stage of appeal. In 
any case, the argument that plaintiffs’ right to get Rs. 4174-0 every year from 
the vasul of Chincholi village is not an interest in land cannot be accepted. — 

‘Then it is further contended that the entire village of Chincholi is not acquir- 
ed but admittedly land bearing an assessment of Rs. 127 has not been acquired 
by the Government. Mr. Jahagirdar, therefore, contends that plaintiffs should 
obtain the amount of Rs. 127 from the village officers in respect of ‘the and 
that is not acquired and with regard to the balance of Rs. 290-4-0, at the most, 
plaintiffs would be entitled to a share in the compensation amount paid to 
the Sansthan. Mr. Jahagirdar contends that, if this argument were accepted, 
ihe amount of compensation payable to the plaintiffs would be reduced to about 
Rs. 8,800. This argument again cannot be accepted. Such a plea was not 
taken in the written statement.. No issue was framed about it and such a 
ground has not been taken even in the appeal memo. The point has been argued 
for the first time at the stage of hearing of this appeal and, therefore, cannot 
be allowed to be raised. That being so, we do not express any opinion 
on the point as to whether the amount of Rs. 127 out of the vasul of the village 
of Chincholi, which has not been acquired, would belong entirely to the 
Sansthan or whether plaintiffs would have a share in the same. as 

Mr. Jahagirdar then contends that the suit itself is no competent, because 
it was open to the plaintiffs to claim a share in the compensation amount in the 
land acquisition proceedings before the Collector, and they having failed to do 
so, an independent suit as brought by the plaintiffs is incompetent. We muy 
observe, in the first instance, that this point was not taken in the trial Court, 
but this ground appears to have been raised under issue No. 11 for the purpose 
of disallowing plaintiffs costs of the suit. As already indicated, that contention 
was negatived by the trial Court. Mr. Jahagirdar says that, he should be allow- 
ed to raise this point about the maintainability of the suit, as it is a pure point 
of law, and we have allowed Mr. Jahagirdar to argue the pomt. Mr. Jahagirdar 
argues that admittedly plaintiff No. 1, during the pendency of the land aequi- 
sition proceedings, was the chief trustee of the Sansthan and, therefore, he must 
be assumed to have had notice of the said proceedings. Plaintiff No. 1 in his 
evidence at exh. 58 has denied that he was aware of the acquisition proceedings 
from the beginning. But, as already indicated, before the moneys were paid 
to the Sansthan, plaintiff No. 1 had preferred a claim to a share in the compen- 
sation amount and ultimately the Collector appears to have asked him to 
recover his share by filing a suit in a Civil Court if the Sansthan did not pay 
his share in the compensation moneys. In these circumstances, it is difficult to 
hold that the present suit would not be maintainable. 

_ Under s.9(3) of the Land Acquisition Act, apart from the publie notice con- 
templated under sub-s. (J). the Collector has also to serve notice to the oceu- 
pier, (if any), of such land and on all such persons known or believed to be 
interested therein. Under s. 11, the Collector is to proceed to enquire into the 
objections (if any) of any person interested and into the respective interests of 
persons claiming compensation and then he shall make an award of .the true 
area of the land, the compensation which in his opinion should be allowed for 
the land and the apportionment of the said compensation among all the persons 
interested in the land, of whom, or whose claims; the Collector has information, 
whether or not they have respectively appeared before him. Under s. 30, when 
the amount of compensation has been settled under s. 11, if any dispute arises 
as to apportionment of the same or any part thereof, or as to the persons to 
whom the same or any part thereof, is payable, the Collector may refer such 
dispute to the decision of the Court, which under s. 3(d) means the principal 
Civil Court of original jurisdiction, unless the Local Government has appoint- 
ed a special judicial officer within specified local limits to perform the functions 
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of the Court under the Act. - Under sub-s. (J) of s. 31, on making an award 
under ’s.°11, the Collector shall. tender payment of. the compensation awarded 
by him to the persons interested entitled thereto according to the award and 
shall pay it to them unless prevented by some one or more of the contingencies 
mentioned in sub-s. (2). Under sub-s. (2), if the persons interested shall not 
consent to’ receive it, or if there be no person competent to alienate the land, or 
if there be any dispute as to the title to receive the compensation or as to the 
apportionment of it, tHe Collector shall deposit the amount of the compensation 
in. the Court ‘to which a reference under s. 18 would be submitted: Provided, 
firstly, that any person admitted to’ be interested may receive such payment 
under protest as to the sufficiency of the amount; secondly, that no person who 
has received the amount otherwise than under protest shall be entitled to make 
any application: under s. 18; and, thirdly, that nothing contained in sub-s. (2) 
shall affect the liability of any person, who may receive the whole or any part 
of any compensation: awarded under this Act; to pay the same to the person 
lawfully entitled thereto. All these relevant provisions and especially the third 
proviso to sub-s. (2) of s. 31, would go clearly against Mr. Jahagirdar’s con- 
tention. But Mr. Jahagirdar argues that this proviso has been judicially in- 
terpreted and that the decisions on this point would support his contention that 
the present suit is not maintainable. In this connection, reliance is placed, in 
the first instance, on. the case of Rajah Nilmoni Singh v. Ram Bundhoo Roy,” 
in which it was held that the provisions of ss. 38, 39 and 40 of Act X of 1870, 
for the settling of compensation for land taken for public purposes, are intend- 
ed to be final; and where its amount and distribution have been settled by a 
competent Court, the decision not having been appealed against, the settlement 
is final, and cannot be questioned in a suit brought by a person whose claim 
has been so adjudicated upon; and that the proviso in s. 40 applies only to 
persons whose rights have.not been adjudicated upon under ss. 38 and 39. 
Section 40 of that Act- provided that a 

_ “Payment of the compensation shall be made by the Collector according to the award 
to the persons -named therein, or, in the case of an appeal under section thirty-nine, 
according to the decision on such appeal: ‘ 

Provided that nothing herein contained shall affect the liability of any person who 
may receive the whole or any part of any compensation awarded under this Act, to pay 
the same to the person lawfully entitled thereto.” l 
It seems that the proviso to s. 40 of the old Act was similar to the third proviso to 
s. 31(2) of the present Act. It appears that in that case, there was a dispute 
between the Rajah of Pachete and his tenants as to the apportionment of the 
amount of compensation awarded and the Rajah was awarded an amount of 
Rs. 84 by the Court under the Land Acquisition Act and the tenants were 
awarded the rest of the compensation amount. The Rajah did not appeal under 
the provisions of the Land Acquisition Act and then filed a‘suit for the pur- 
pose of setting aside the decision as to apportionment of the amount of com- 
pensation given by the Court under the Land Acquisition Act. On these facts, 
the Privy Council confirmed the decision of the Courts in India that the proviso 
to s. 40 applied only to persons whose rights had not been adjudicated upon in 
pursuance of ss. 38 and 39 and that the said proviso had not the effect of 
permitting a person whose claim has been adjudicated upon in the manner 
pointed out by the Act, to have that claim reopened and again heard in another 
suit. In our view, this case, instead of favouring Mr. Jahagirdar’s contention, 
goes against that contention. "Then Mr. Jahagirdar relied on a ruling of the 
Caleutta High Court in Sattbesh Chandra Sarkar v. Moharajadhiraj Sir Bejoy 
Chand- Mohatap,? where it was held that the proviso to s. 31, cl. (2), applies 
only to cases where the person is under a disability or is not served with notice 
of the proceedings- before the Collector. In that: case, the lands in question 
were acquired for a Railway and the Zamindar and the defendant (the Putni- 
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dar) were served with notices under s. 9 of the Land Acquisition Act. The 
Collector apportioned the compensation half and half between the Zamindar 
and the Putnidar. Neither party applied for any reference under s. 18. The 
Zamindar thereupon brought a suit for recovery of the amount which had been 
withdrawn by the defendant, on the ground that under the Putni Kabuliyat 
the Putnidar was not entitled to any portion of the compensation money. One 
of the defences raised to the suit was that plaintiff ought to have applied for 
a reference under s. 18 of the Act and that no separate’ suit could lie. It was 
under these cirmumstances that the learned Judges of the Calcutta High Court 
held that the suit of the Zamindar was not competent. Mr. Jahagirdar laid 
stress on a passage in the judgment in that case that the Land Acquisition Act 
created a special jurisdiction and provided a special remedy and ordinarily when 
. jurisdiction had been conferred upon a special Court for the investigation of 
matters which may possibly be in controversy, such jurisdiction was exclusive. 
No exception can be taken to this principle. But the facts of that case are 
distinguishable from the facts of the present case, because in that case the 
Collector had actually passed an order of apportionment against which no re- 
ference was sought under s. 18 of the Act. It is true that plaintiff-No. 1 in the 
present suit was the chief trustee of the Sansthan at the relevant time. ` But 
he disowned knowledge of the acquisition proceedings. Even assuming that he 
had knowledge of the proceedings, it is not shown that plaintiff No: 2, who is 
- equally interested in a share in the compensation amount, had notice of the 
said acquisition proceedings. In spite of the provisions of s. 11, the Collector 
does not appear to have considered the question of apportionment at all. Be- 
sides, plaintiffs applied, though somewhat late, to the Collector for a share in 
the compensation amount and the Collector, instead of adjudicating upon that 
claim, appears to have asked the plaintiffs to file a suit to recover his share in 
case the Sansthan refused to pay them their share. .We do not, therefore, think 
that the ruling of the Calcutta High Court relied upon by Mr. Jahagirdar will 
support the contention raised by him in this appeal. Mr. Jahagirdar then relied’ 
on a ruling of the Court of the Judicial. Commissioner of Nagpur reported in 
Shivmal v. Ramchandra Bapu,* where it was held that persons who have re- 
ceived notice and who have appeared before the Collector at the time of the 
apportionment of the compensation money must, if they object to that appor- 
tionment, make application under s. 18 of the Act and are not able. to avail 
themselves of proviso 3 to s. 31(2) of.the Act and are, therefore, debarred 
from filing a suit. That decision again is distinguishable on facts, because there 
the claimants had not only received notice to receive the compensation amount 
but had appeared before the Collector at the “time the compensation money 
was paid and accepted their share under oral protest. 


As against Mr. Jahagirdar’s contention, it was urged by Mr. Chitale, learned 
advocate appearing on behalf of the respondents, that the suit would be com- 
petent because apportionment proceedings are entirely separate proceedings and 
would require a separate notice to persons interested in the compensation 
money. In this connection, he relied on the decision of the Caleutta High 
Court in Hurmut Jan Bibi v. Padma Lochun Dasjë where it was held that the 
apportionment of the compensation under s. 39 of Act X of 1870 is intended to 
be a proceeding distinct, from that of settling the amount of compensation under 
the previous provisions of the Act, and any dispute as to the apportionment is 
only decided as between those persons who are actually’ before the Court. A 
separate notice, therefore, of the apportionment proceedings is requisite to bind 
any person by those proceedings, and where such a notice has not been served, 
any party interested, although served with the notice of the proceedings for 
settling the amount, of the compensation, cannot be considered a party to the 
proceedings for apportioning it, and is not barred, by the decision of the latter 
proceedings, from bringing’a suit under the proviso to s. 40, to recover a share 
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of the money so apportioned. We do not think it is necessary to decide whether 
a separate notice of the apportionment proceedings would be required because 
admittedly in the present case there have been no apportionment proceedings. 
Mr. Chitale further contended that even assuming that plaintiff No. 1 had 
notice of the acquisition proceedings in his capacity as a chief trustee, a sepa- 
rate notice should have been given to him since it must have been known to the 
Revenue authorities that he had_an interest in a private capacity in the village 
vasul to the extent of Rs. 417-4-0. We do not think it is necessary to decide 
this question either for the purpose of the present appeal. Mr. Chitale has 
also invited our attention to the Privy Council decision in Ramchandra Kao v. 
Ramchandra Rao,® where it was held that the Land Acquisition Act of 1894 
contemplated two separate and distinct forms of procedure, one for fixing the 
amount of compensation described as the award, and the other, for determin- 
ing in case of dispute the relative rights of the persons entitled to the compen- 
sation. money. Any dispute as to relative rights of persons entitled to receive 
compensation money is settled by litigation in the ordinary way. It was further 
held ‘in that case that the decision of a competent Court even in proceedings 
under. the Land Acquisition Act would operate as res judicata and the same 
question cannot be reopened in a subsequent litigation between the same parties. 
That case is also distinguishable on facts. In the present case, the 
question of apportionment of the compensation amount appears to have been 
altogether lost sight of by the Land Acquisition authorities despite entries in 
the record of rights. When the plaintiffs applied to the Collector for their 
share in the compensation money, the amount had been already paid to the 
Sansthan and the Collector does not appear to have acted under any of the 
provisions of the Land Acquisition Act: He merely asked the plaintiffs to 
apply to the Sansthan for their share in the compensation amount and, in case 
of refusal, to file a suit to recover the same. Mr. Chitale contends that in these 
circumstances, in view of the third proviso to s. 31(2) of the Land Acquisition 
Act, the suit filed by the plaintiffs would be maintainable. In our judgment, 
there is considerable force in this argument. Under the third proviso to s. 
31(2) of the Act, nothing contained ‘in sub-s.(2) shall affect the liability of 
any person who may receive the whole or any part of any compensation award- 
ed under the Act, to pay the same to the person lawfully entitled thereto. Un- 
less, therefore, the claim of such a person, who is lawfully entitled to a share 
in the compensation money, is already adjudicated upon under the provisions 
of the Land Acquisition Act or such person having had notice of such proceed- 
ings, appears therein and fails to assert and prosecute his claim to a share in 
accordance with.the provisions of that Act, he would be entitled to file a suit 
to recover his share from the person who may have received the whole or any 
part of the compensation amount awarded under the Act. .We must, therefore, 
reject Mr. Jahagirdar’s contention that the suit is not maintainable as“plain- 
tiffs did not get, their claim adjudicated upon under the provisions of the Land 
Acquisition Act. 


[The rest of the judgment is not material to this report.] 
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Before Mr. Justice Mody. 


WATANMAL BOOLCHAND v..N. V. STOOMVAART.” s 


Civil Procedure Code (Act V of 1908), O. XIV, r, 2—Applicability of O. XIV, r. 2—Whe- 
ther expression “opinion” means decision or discretion—Provisions of the rule whether 
mandatory if conditions mentioned in it are fulfilled—Court determining that all 
issues before it issues of fact or some of mixed fact and law—Court whether has 
discretion to try one or more of such issues as preliminary issues. 


Order XIV, r. 2 of the Civil Procedure Code, 1908, does not apply unless one or 
some of the issues in a case are purely as to law. What O. XIV, r. 2 of the Code 
lays down is that the Court has first to judicially determine whether in the case 
before it the two conditions mentioned in that rule are fulfilled, viz., whether there 
is any issue or issues which are pure issues of law end whether the case or any part 
thereof is capable of being disposed of on such issue or issues only, The second 
condition would be deemed to have been fulfilled if the decision of such issue or issues 
of law would dispose of the case or any part thereof if such decision is one way but not 
the other, If the Court reaches a decision that both the conditions have been ful- 
filled, it is obligatory upon the Court and the Court has no option but to determine 
such issue or issues of law as preliminary issues. 

If in the determination’ of the aforesaid first condition the Court comes to the 
conclusion that there is no issue before it which is purely as to law but that all 
issues before it are only as to facts or even if some of the issues be of mixed fact 
and law, the provision of O. XIV, r. 2 of the Code would not apply but the Court 
would yet have discretion to try one or more of such issues as preliminary issues. 
In such cases the Court, in exercising its discretion, would, on the facts of the 
particular case before it, have to bear in mind the two well-known but contra-acting 
principles, one being that to save waste of time and costs it would be desirable to 
dispose of the case on a preliminary issue if prima facie there are strong probabilities 
that such preliminary issue would dispose of the case, and the other being that 
piecemeal trial of suits should be avoided with the view to obviate nemandy, and 
thereby avoid litigation from being protracted. 

Udmi Ram v. Ghasi Ram,’ agreed with. 

Partap Singh v, Gurmej Singh,’ Janki Das v. Kalu Ram? and Ganapathia v. Soma- 
sundaram,' explained. j 

Shiv Bhagwan v. Onkarmal,’ Prithvi Raj v. Munnalal,? and Sowkabai v. Sir 
Tukojirao Holkar; referred to. 


Tae plaintiffs filed the present suit against the defendants for damages for 
breach of contract. When the suit reached hearing the defendants’ counsel applied 
that certain of their issues should be tried as preliminary issues.. The Court 
then settled the issues of the defendants and proceeded to dispose of the de- 
fendants’ application. 


M. M. Jhoery, with H. G. Advam and J. I. Mehta, for the plaintiffs. 

M. V. Desas, with M. P. Loud and Bhagwandas and Sadhwani, for defendants 
Nos. 4 and 5. 

F. 8. Nariman, with D. M. Rege, for defendants Nos. 1 and 2. 


Mopy J. [His Lordship after stating the facts of the case, proceeded.] Twenty 
issues have been raised on behalf of defendants Nos. 4 and Ə and seven on 
behalf of defendants Nos. 1 and 2. Mr. Desai, the learned counsel for de- 
fendants Nos. 4 and 5, applied that issues Nos. 1 to 7 of his clients be tried as 
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preliminary issues and Mr. Nariman, ‘the learned: counsel for defendants Nos. 1 
and 2, applied that issues Nos. 2, 3 and 4 of his clients be tried as preliminary 
issues. Mr. Jhavery, the learned counsel for the plaintiffs, opposed that applica- 
tion. Mr. Desai thereupon contended that issues Nos: 1 to 7 of his clients were 
issues of law and that, in view of the provisions of O. XIV, r. 2, of the Code 
of Civil Procedure, this Court was bound to try, i.e., this Court had no other 
option but to try the said issues as preliminary issues. Mr. Nariman advanced 
similar contentions-as regards issues Nos. 2, 3 and 4 raised on behalf of his 
clients. Mr. Jhavery, however, contended that under O. XIV, r. 2, it is not 
obligatory on the Court to try any issues, even though they be issues of law 
only, as preliminary issues but that it is merely discretionary for the Court to 
do so, such discretion being a judicial discretion. On the basis of his conten- 
tion that the provision of the said rule is discretionary and not mandatory, 
Mr. Jhavery wanted to further contend that the facts and circumstances in this 
ease are such that the Court should exercise its said discretion against trying 
any issues as preliminary issues as a piecemeal trial is not desirable in this 
case. But I did not allow Mr. Jhavery to develop his said further contention 
as, in my opinion, the provision of the said rule is mandatory and not dis- 
eretionary. : 
Order XIV, r. 2 provides as under: 

“Where issues both of law and of fact arise in the same suit, and the Court is of 
opinion that the case or any part thereof may be disposed of on the issues of law only, 
it-shall try those issues first, and for that purpose may, if it thinks fit, postpone the 
settlement of the issues of fact until after the issues of law have been determined”. 

In my opinion, the language of O. XIV, r. 2, even by itself, irrespective of any 
decided cases as to its interpretation, is clear and unambiguous and presents 
no difficulty as to its interpretation. An issue can be of fact or of law or 
of mixed facts and law. Now, this rule says that if the Court is of the opinion 
that the case or any part thereof may be disposed of on the issues of law only, 
it should try those issues first. As stated in the opening part of this rule, 
its provisions would apply ‘‘where issues both of law and of fact arise in the 
same suit’’, If in a suit issues are as to facts only, the provisions of this 
rule do not apply. There is also no other provision in the Code which em- 
powers the Court to try in such a suit some issues of fact as preliminary issues 
before trying the remaining issues which would be of fact, although there 
are decided cases, I will point out later, which lay down that even in such 
a suit the Court has a discretion to try some of such issues of 
fact as preliminary issues under certain circumstances. If in a suit 
the issues that arise are all of law only, no occasion would arise for trying 
any issues of fact and thé Code does not provide for trial of any one or more 
out of such issues of law ‘as preliminary issues. The Code contains a pro- 
vision for trial of certain issues as preliminary issues only when issues of law 
as well as of fact arise in a suit and that provision is contained in O. XIV, r. 2. 
What that rule provides is that in such a case if ‘‘the Court is of opinion that 
the case or any part thereof may be disposed of on the issues of law only, 
it shall try those issues first’’. Therefore, before the provision of that rule can 
apply, the Court must first decide two points. If the Court decides, firstly, 
that there are any issues in the suit which are purely issues of law, that is 
not even of mixed law and fact, and secondly, that the case or even any part of 
the case can be ‘disposed of'on such issues of law only, then the provision 
contained in the said r. 2 becomes applicable. So far as the second point is 
concerned, ‘the actual words used are: ‘‘the Court is of opinion that the case 
or any part thereof may be disposed of on the issues of law only”. The use 
of the word ‘‘may’’ here means that the Court has to come to a prima facie 
conclusion that if the-particular issue of law is decided in favour of the party 
on whose behalf the issue has been raised, it may dispose of the whole case 
or any part thereof but if it is decided against that party, the same may not 
dispose of the whole case or any part thereof and the other issue or issues 


a 


704 THE BOMBAY LAW RELORTER. (VOL, LXIII. 


in the, case would have to be tried. Now, the word used in this connection in 
the rule is ‘‘opinion’’ which must be interpreted to mean a decision. Whether 
the issues are or are not of law and whether the case or any part thereof is 
or is not likely to be disposed of on those issues only are matters for decision 
by the Court and not, as contended by Mr. Jhavery, matters of the Court’s 
discretion or even judicial discretion. The difference between a decision by a 
Court and the exercise of a discretion—even a judicial discretion—by the Court 
is quite clear. A decision is objective and it does not bring in any element 
personal to the Court. A discretion, on the other hand, is subjective and in- 
corporates within it an element personal to the Court. If that discretion be 
judicial discretion, it would still be subjective, although the scope or ambit of 
the element personal to the Court is circumscribed and limited, because 
such discretion must be exercised on well-recognised judicial principles and is 
capable of being tested by a Court of Appeal. But within such circumscribed 
and limited sphere it remains subjective. Once the Court decides that there 
are any issues in the suit which are purely of law and further that the case 
or any part of the case can be disposed of on such issues of law only, the 
provision of r. 2 comes into operation and it says: ‘‘it shall try such issues 
first’’. The word used is ‘‘shall’’ which makes that provision mandatory. It 
leaves no option or discretion to the Court. The Court has no alternative but 
to try such issues as preliminary issues. 

I will now turn to the decided cases as regards the interpretation of the 
said r. 2 which were cited before me. 


In Udm Ram v. Ghasi Ranv', the trial Court rejected an application to have 
an issue of jurisdiction decided first on the ground that it was undesirable to 
decide the case piecemeal and decided that the case would be tried as a whole. 
The trial Court did not express any opinion as to whether the case could be 
disposed of on that issue alone. Against that order a revision application was 
made to the High Court which was heard by Kendall J. In interpreting 
O. XIV, r. 2 the learned Judge has stated (p. 753) : 

“In my opinion this rule can be interpreted in one way only, and that is that the 

Court must decide whether the case can be disposed of on the issue or issues of law 
only in the first place, and if it is of opinion that the case may be disposed of on those 
issues only, it has no option, but must decide those issues first. In the present case 
the Court has not put to itself the question at all, and has therefore expressed no 
opinion one way or the other. It has merely decided that it is not desirable that the 
ease be decided piecemeal, and apparently it has been guided only by questions of 
convenience. The rule however as I have pointed out, makes it obligatory for the 
Court to consider whether the case may be disposed of on the legal issue alone, and 
as it has not done so it has undoubtedly acted irregularly, that is to say, otherwise 
than in accordance with the rules laid down in Sch. 1. The effect of this of course 
may be that the Court may waste a good deal of time, and the parties may be called 
on to undergo a good deal of expense to no purpose if it is ultimately found that the 
Court has no jurisdiction and this no doubt is the reason why R. 2, O. 14, has been 
drafted so as to make it mandatory for the Court to decide the issue of law first in 
such a case.” : 
This judgment proceeds on the basis that the relevant issue in the case was 
a pure issue of law. It should be noted, firstly, that the consideration by 
the Court whether the case can be disposed of on the issue or issues of law 
only has been referred to as a decision and not an exercise of a discretion 
by the Court and, secondly, that the provision of O. XIV, r. 2 was interpreted 
as mandatory. I am in respectful agreement on both these points of inter- 
pretation. 


Order XIV, r. 2 was also intepreted by a Division Bench of the Punjab High 
Court in Partap Singh v. Gurmej Singh?, and the rélevant passages appearing 


1 [1933] A.LR All. 753. 2 [1958] A.LR.Punj. 409. 
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in the judgment of Bhandari C.J., are the following (pp. 411-412) : 

“I regret, with all respect to the very learned Judges on whose opinion the above 
argument is based, that I am unable to concur in the view that even if a case or a part 
thereof can be decided on a preliminary point of law the Court has a discretion to say 
that it shall not be so decided. Rule 2 provides that if the Court is of opinion that 
the case or any part thereof may be disposed of on the issues of law only it shall decide 
those issues first. Where the word ‘shall’ is used in a statute the presumption is that 
its use is imperative and not merely directory, particularly when it is addressed to a 
Court or a public servant and when a right or benefit depends on its imperative use. 

Indeed, it has been held that in such circumstances even the expression ‘may’ 
may acquire the meaning of the expression ‘shall’, There is nothing in the context or 
manifest purpose of the rule to indicate that the Legislature did not intend to use the 
word ‘shall’ appearing in rule 2 as a word of command. 

It seems to me therefore that when the Court is of opinion that an objection 
raises a serious question of law which, if decided in favour of the party objecting, would 
dispense with any further trial or at any rate with the trial of some substantial issue 
in the action, it has no option but to decide that issue first:” 

It is quite clear that the learned Chief Justice has interpreted the provision of . 
r. 2 to be mandatory. Immediately after the above passages, the judgment 
proceeds (p. 412): 

“It has discretion to determine whether the case or any part thereof can or cannot 
be disposed of on issues of law only: Ganapathia v, Somasundaram’, It may hold, for 
example, that the objection in point of law is not clear and explicit, or that the allega- 
tion wears a doubtful aspect, that it raises a mixed question of law and fact, or that 
the matter is one which by reason of the obscurity either of the facts or of law ought 
to be decided at the conclusion of the trial, or that the facts are in dispute, or that a 
vital and undetermined question of fact is presented. 

In such a case the Court may decline to determine the points of law as points of 
law. If; however, clear-cut issues of law are presented and there are no matters on 
which further light would be thrown at the trial and the decision on the points of law 
will substantially dispose of the whole or a part of the action, it has no discretion in 
the matter. It has discretion indeed to determine whether the case or any part thereof 
can or cannot be disposed of on issues of law only, but if it finds in the exercise of 
its own honest judgment and discretion that it can, it must decide those issues first. 

It cannot decline to decide those issue on extraneous grounds, for example that 
piecemeal decision of suits is not desirable or that the Representation of the People Act, 
1951, requires that election petitions should be disposed of expeditiously. ‘The Court 
has discretion to determine whether the occasion for the exercise of the power has 
arisen, but if it holds that the occasion has arisen, it has no discretion to decline to exer- 
cise that power (Maxwell on Interpretation of Statutes, Tenth Edition, page 249). 

This conclusion flows from the commonsense principle that where power is con- 
ferred on a Court or tribunal and its exercise is made mandatory on the existence of 
. certain conditions, and those conditions exist in fact, it has no discretion as to whether, 
in good faith or otherwise, the power shall be exercised. I am of the opinion that the 
provisions of rule 2 are. mandatory and that the only discretion left to the Court is to 
form and express an opinion as to whether the case can be disposed of on the issues 
of law”, i 
The word ‘‘discretion’’ has been used at several places in these four passages 
occurring in the judgment. But where it has been used in connection with 
the consideration whether the particular issues are or are not issues of law and 
whether the case or any part thereof can or cannot be disposed of on such 
issues of law only that word has been used, not in the sense that Mr. Jhavery 
would like me to interpret, but as meaning a judicial determination or decision 
or, to use the phrase occurring in these passages itself, ‘‘the Court’s own 
honest: judgment”, 

8 [1950] A.LR. Mad. 213. 
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In Shw Bhawan v. Onkarmal* decided by a Division Bench of this Court 
consisting of Chagla C.J. and Bhagwati J. the question whether if any issue in 
a case was an issue of law and if the case or any part thereof may be dis- 
posed of on such issue only it was obligatory on the Court to try as a preli- 
minary issue did not directly arise for determination but certain observations 
in the judgment of Bhagwati J. are useful. In that case Shah J. as a Judge 
of this Court, as he then was, as the Court of first instance, tried an issue as 
to jurisdiction as a preliminary issue and dismissed the suit. The plaintiff 
appealed and the said report is a report of the judgments of the said Appeal 
Court. In that appeal a contention was raised that Shah J. had wrongly 
taken the view that an issue with regard to jurisdiction is always an issue of 
law and in that connection Chagla O.J. has stated that an issue as to juris- 
diction may in some cases, as on a demurrer, be an issue of law only but in 
other cases it may require leading of some evidence in which event it would 
raise a mixed question of law and fact and that in the latter case it may be 
tried as a preliminary issue or it may be tried as an issue along with other 
issues depending upon whether the evidence with regard to jurisdiction could 
be separated from the evidence on the other issues. As the point whether the 
provision of the said r. 2 is mandatory did not arise in that case, the judg- 
ment of the learned Chief Justice does not deal with it nor does it contain 
any observation on that point, but the judgment of Bhagwati J., who was 
then a Judge of this Court, contains the following passage which is relevant 
to that point (p. 354): 

“_..The obligation is laid on the Court to try the issue of jurisdiction as a preli- 
minary issue only if it is an issue of law,...” 
The word used is ‘‘obligation’’ which negatives Mr. Jhavery’s contention that 
the provision of O. XIV, r. 2 is discretionary. The decision in this case, how- 
ever, makes it clear that if an issue is not purely as to law only but raises a 
mixed question of law and fact, then it would be discretionary for the Court 
whether‘to try it as a preliminary issue or not. 


The position in Prithvi Raj v. Munnalal® was similar to that in the said 
Bombay case as the relevant issue therein was whether the trial Court had ter- 
ritorial jurisdiction, but there are observations in the judgment of Wanchoo 
C.J., as he then was, of the Rajasthan High Court, which are relevant. The 
same are (p. 113): 


“What then is exactly: the scope of O. XIV, R. 2? It provides for disposal of certain 
issues as preliminary issues. But there are two conditions which, in our opinion, must 
be fulfilled before it can be applied. The first condition is that the issue must be an 
issue of law, i.e. it should not be an issue either of fact or mixed fact and law, but an 
issue of law pure and simple. The second condition is that the Court should be of opinion 
that the case or any part thereof may be disposed of on that issue. This does not, in our 
opinion, mean that the issue is of such a nature that its decision may result in the dis- 
posal of the suit. 

What Order XIV, R. 2 requires, in our opinion, is that the Court should look at 
the issue of law, & if it is of opinion that prima facie the decision will go one way, 
namely, that the.case or part of the case would come to an end, it should proceed to 
decide the issue as a preliminary issue. It seems to us useless to decide even an issue 
of law as a preliminary issue if for example, it is clear to the Court prima facie that 
if it decides that issue, it will hold that the suit is not barred by limitation or res judicata, 

It is only where the Court can prima facie see that the suit is barred by limitation 
or by res judicata that it may ee la try the issue as a preliminary issue and 
dispose it of”. 

Thereafter there are other passages in the judgment which show that Wanchoo 
C. i ae interpreted the provision;of the said r. 2 as obligatory, for example, 


..In such a case the question of jurisdiction is not a question- of law within the 
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meaning of O. XIV, R. 2, and the Court is not bound under that provision to decide 
it as a preliminary issue...”. (p, 113). 

In Janki Das v. Kalu Ram®, in the trial Court an application was made 
to try the issue whether the suit was barred by the principles of res judicata 
as a preliminary issue. The trial Court contented itself with the statement 
that it was undesirable to try cases piecemeal as such course might result in 
a remand but did not definitely express an opinion that the case could not 
be disposed of on the issue of law only. Against that order a revision appli- 
cation was filed to the High Court at Patna which was heard by Courtney- 
Terrel C.J. It was therein held that to express an opinion in that case that 
that case could not be disposed of on the question of law only would be erroneous. 
As regards O. XIV, r. 2 the learned Chief Justice states (p. 253) : 

« ..0. 14, R. 2 of the Code is mandatory; the only thing left open to the Court 
is to form and express an opinion of whether the case can be disposed of on the pro- 
posed issue of law only, but the opinion, even if expressed, must be expressed upon 
some reasonable materials”. 

But in an earlier passage in his judgment the learned Chief Justice observes 
(p. 252): 

“The fact is that some harmony has to be observed between the general principle 

that it is undesirable to try cases piecemeal and the specific and wholesome provision 
of O. 14, R. 2, Civil Procedure Code, which is for the purpose of preventing the injustice 
of a party being able to force his opponent to go at great length into evidence when 
the simple decision on a point of law might render the investigation of the facts un- 
necessary”. 
It is this passage which Mr. Jhavery has relied upon. Now, in my opinion, 
these remarks are couched in this language because at that stage the learned 
Chief Justice was dealing with what the trial Court had said, viz. that it was 
undesirable to try cases piecemeal. The interpretation placed on O. XIV, r. 2 
was that it was mandatory and this passage, in my opinion, does not detract 
from that interpretation. If, however, this passage were to be interpreted as 
contended for by Mr. Jhavery, the said two passages in the judgment would 
be inconsistent with each other, because if O. XIV, r. 2 is mandatory a Court 
is bound to act in accordance therewith and no question would arise of main- 
taining any harmony as mentioned in this passage. But in any event if the last 
quoted passage must be read in the way Mr. Jhavery has contended, I would 
respectfully agree with the passage where O. XIV, r. 2 has been interpreted to 
contain a mandatory provision, but not with the other. 

Mr. Jhavery relied upon the case of Ganapathia v. Somasundaram’. In 
that case the trial Court declined to decide an issue as to jurisdiction as a 
preliminary issue. The defendant applied to the High Court in revision, and 
that application was heard by Mack J., who has, in his judgment, observed: 

“...Under O. 14, R. 2, Civil P. C, a Court has ample discretion to try an 

issue of law if it is of opinion that the case or any part thereof may be disposed 
of on issues of law only and for that purpose may postpone the settlement of issues 
of fact till after the issues of law have been determined”. 
This passage practically merely reproduces the words of O. XIV, r. 2. The 
provisions of that rule have not been analysed nor has the effect of the word 
“‘shall’’ appearing in that rule been considered. Moreover, there follows ano- 
ther passage in that judgment which is as follows (p. 214): 

“..-Lhe discretion that a trial Court is called upon to exercise under O. 14, R. 2, 
is a nice one to be determined by the facts of each case, in other words, whether the 
preliminary issue of law raised would be sufficient and is so clear cut that it will 
decide the suit finally once and for all”. f 
This second passage suggests that what the learned Judge had in mind when 
he used the word ‘‘discretion’’ in the said first passage was only the ‘‘disere- 
tion’? mentioned in the second passage, viz., ‘‘whether the preliminary issue 
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of law ‘raised would be sufficient and is so clear cut that-it will decide the 
suit finally once and for all’. The word ‘‘discretion’’ appears to have been 
used in respect of the decision as to the existence of what Wanchoo C.J. has 
in the said Rajasthan case referred to as the two conditions, viz., whether the- 
issue'is a pure issue of-law and whether if it is decided one way it would dispose 
of the whole-case or any part thereof. In my opinion, the decision as to 
whether these two conditions exist or not is not strictly speaking a matter of the 
Court’s discretion but is a matter for its judicial determination although the 
word used in the rule is ‘‘opinion’’. But whether the ascertainment whether 
these two conditions exist be a matter for the Court’s discretion or judicial 
determination, the judgment of Mack J. is, in my opinion, not an authority for 
the proposition that the provision of O. XIV, r. 2 is not mandatory. If that 
judgment could be read as deciding that that provision is not mandatory, 
I would respectfully disagree with the same. 

I will now refer to the case of Sowkabaz v. Sir Tukoj jirao Holkar®, although it 
is not strictly relevant for my purposes. In that case a Division Bench of this 
High Court has held that O. XIV of the Civil Procedure Code gives no power 
to the Court to frame a preliminary issue of fact but yet when the Court has 
framed tle issues which properly arise the Judge may in his discretion select 
one or more of -those issues to be tried first and independently, where the evi- 
dence on such issue or issues can be conveniently separated from the rest of 
the evidence and the finding on that issue or those issues may render the trial 
of other issues unnecessary. It should be noted that this principle apphes when 
all the issues in a ease are issues of fact only and there is no issue purely of law. 

My conclusion, therefore, is that O. XIV, r. 2 does not apply unless ‘one or 
` some of the issues in a case are purely as to law. What O. XIV, r. 2 lays 
down is that the Court has first to judicially determine whether in the case 
before it the two conditions mentioned in that rule are fulfilled, viz., whether 
there is any issue or issues which are pure issues of law and whether the 
case or any part thereof is capable of being disposed of on such issue or issues 
only. The second condition would, of course, be deemed to have been fulfilled 
if the decision of such issue or issues of law would dispose of the case or any 
part thereof if such decision is one way but not the other. If the Court rea- 
ches a decision that both the conditions have been fufilled, it is obligatory upon 
the Court and the Court has no option but to determine such issue or issues 
of law first as preliminary issues. If in the determination of the said first 
condition the Court comes to the conclusion that there is no issue before it 
which ‘is purely as to law but that all issues before it are only as to facts or 
even if some of the issues be of mixed fact and. law, the provision of O. XIV 
would not apply but the Court would yet have a discretion to try one or more 
of such issues.as preliminary issues. In such latter types of cases the Court, 
in exercising its discretion, would, on the facts of the particular case before it, 
have to bear in mind the two well-known but contra-acting principles, one 
being that to save waste of time and costs it would be desirable to dispose of 
the ease on a preliminary issue if prima facie there are strong probabilities that 
such preliminary issue would dispose of the case, and the other being that piece- 
meal trial of suits should be avoided with the view to obviate remands and 
thereby avoid litigation from being protracted. 

Both Mr. Desai and Mr. Nariman contended that all- the issues, which they 
apply should be tried as preliminary issues, are purely as to law. In view of 
the position in law being as stated above, T will now proceed to consider whe- 
ther those issues or any of them are purely as to law only and if so, whether 
they or any of them are capable of disposing of this suit or any part of it. 

[The rest of the judgment is not material to this report.] 

Solicitors for the plaintiffs: N. C. Dalal & Co. 

Solicitors for the defendants: Thakoredas & Madgavkar; Crawford Bayley 
& Co; Mulla & Mulla & Craigie Blunt & Caree. ` 
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APPELLATE CIVIL. 
[NAGPUR BENCH] ` 


Before Mr. Justice Datar ‘and Mr. Justice Badkas. 


THE CENTRAL POTTERIES LTD., NAGPUR v. THE ASSISTANT 
COMMISSIONER, NAGPUR.? 

Central Provinces and Berar Industrial Disputes Settlement Act (XXIII of 1947), Sec. 167 
—Central Provinces and Berar Industrial Disputes Settlement Rules, 1949, Rule 18(2) 
—Order of dismissal of employee set aside and employee reinstated—Back wages from 
date of order of dismissal ordered to be paid to employee—Whether such amount of 
wages can be recovered from employer under r. 18(2) as arrears of land revenue. 


The word “Compensation” used in s. 16(3-B) of the Central Provinces and Berar 
Industrial Disputes Settlement Act, 1947, 'or in r. 18(2) of the Central Provinces 
and Berar Industrial Disputes Settlement Rules, 1949, covers not only such compen- 
sation as could be granted under s. 16(3)(ii) of the Act, but also the payment 
which could be made to the employee after ‘his reinstatement is directed, from the 
date of dismissal to the date of the order of the Labour Commissioner. 


Tux facts appear in the judgment. 


S. P. Oke, for the petitioner. 
D. B. Padhye, for respondent No. 1. 


DATAR J. Respondent No. 3 was an employee with the petitioner. For some 
misconduct, which was alleged against respondent No. 3, the petitioner dismissed 
him on January 27, 1957. This order of dismissal was ‘upheld by the Assistant 
Labour Commissioner on July 13, 1957, but in revision the State Industrial 
Court reversed the order of the Assistant Labour Commissioner, and directed 
that respondent No. 3 be reinstated and paid the back-wages from the date of 
the order of dismissal i.e. January 27, 1957. This order of the State Indus- 
trial Court was confirmed by this Court in. Special Civil Application No. 388 
of 1958, on April 15, 1959. Thereafter, the proceedings out of which the pre- 
sent Special Civil Application arises were started by respondent No. 3 for 
recovery of what he described as ‘‘back-wages’’ computed from January 27, 
1957 till April 15, 1959. The Assistant Labour Commissioner directed that the 
back-wages, which according to his calculation came to Rs. 1,673, be recovered 
as arrears of land revenue. This order was confirmed by the revisional autho- 
rity and it is against the order of the revisional authority that the present 
Special Civil Application has been filed by the employer. 

It seems to us that in view of r. 18 of the ©. P. and Berar Industrial Dis- 
putes Settlement Rules, 1949, the amount which, is described as the amount 
of back-wages calculated from January 27, 1957 up to April 15, 1959, can be 
recovered as an arrear of land revenue. The relevant rule is r. 18, sub-r. (2). 
It provides that if an employer fails to pay the employee the compensation 
awarded to him under sub-s. (3), el. (7), or wages in accordance with subs 


s. (3-a) of s. 16, the amount shall be 


* Decided, March 1. 1961. 
Application No. 137 of 1960. 

t The relevant provisions of the section 
are as under:— 

16(3) (22) that the employee shall, in addition 
to the wages from the date of dismissal, dis- 
charge, removal or suspension: to the date 
of the order of the Labour Commissioner, 
_be paid by the employer such sum not excee- 
ding rupees two thousand five hundred by 
way of compensation having regard to the 
loss of employment and the. possibility of 
getting suitable employment thereafter, 

(3-4) On the order being passed by the 


Special Civil 


' goction 


recovered as arrears of land revenue, 


Labour Commissioner directing reinstatement, 
the employee shall be deemed to hava been 
reinstated on the date of the order and shall 
from that date be entitled to wages at the 
rate to which he was entitled immediately 
prior to His dismissal, discharge, removal or 
suspension, as the caso may be, until his 
employment is lawfully terminated. 

(8-B} If the employer fails to pay the 
employee his wages in accordance with sub- 
(3-A) or the compensation awarded 
to him under sub-section (3), the amount 
shall be recovered from him in such manner 
as may be prescribed. 
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Now, what Mr. Oke on behalf of the petitioner emphasizes is that the amount 
which is sought to be recovered in the present proceedings was not compensa- 
tion but represented the back-wages computed from January 27, 1957, till April 
15, 1959. It would be seen that when an emyloyee is aggrieved by an order 
of dismissal passed against him by the employer, he can, under the provisions 
of sub-s. (2) of s. 16 of the Central Provinces and Berar Industrial Disputes 
Settlement Act, 1947, make an application for reinstatement and payment of 
compensation for loss of wages. Sub-section (2) of s. 16 provides that: 

“Any employee, working in an industry to which the notification under sub-section 

(1) applies, may, within six months from the date of such dismissal, discharge, removal 
or suspension, apply to the Labour Commissioner for reinstatement and payment of com- 
pensation for loss of wages.” 
Therefore, it is clear that an employee in the position of respondent No. 3 
could apply for reinstatement and for payment of compensation for. loss of 
wages. If his application is entertained and it is held by the Labour Commis- 
sioner that the dismissal was wrongful or otherwise illegal, then the employee 
would be entitled to an order which is contemplated by sub-s. (3), el. (7). Sub- 
section (3), el. (îi), says:— 

“On receipt of such application, if the Labour Commissioner,...finds that the dis- 
missal... was in contravention of any of the provisions of this Act or in contravention 
of a standing order...he may direct, 

(i) either that the employee shall be reinstated forthwith or by a specified date 

and paid for the whole period from the date of dismissal...to the date of the order of the 
Labour Commissioner;” 
Relying upon this provision Mr. Oke contends that what was awarded to the 
employee under sub-cl. (4) was only an amount of back-wages. In fact, he 
refers to the actual words in which the orders of the authorities, as indeed the 
order of this Court, were expressed in the earlier proceedings. Now, we may 
assume that in the earlier proceedings the final order stated that the employee 
shall be reinstated and paid the back-wages from January 27, 1957 till April 
15, 1959. Mr. Oke also refers to el. (4%) of sub-s. (3) of s. 16 where the words 
are: 

“that the employee shall, in addition to the wages from the date of dismissal.. .to 
the date of the order of the Labour Commissioner, be paid by the employer such sum 
not exceeding rupees two thousand five hundred by way of compensation having regard 
to the loss of employment and the possibility of getting suitable employment thereafter”, 
Mr. Oke says that the word ‘‘compensation’’ mentioned in the rule aforesaid must 
refer only to such compensation as is expressly mentioned in el. (ii) of sub-s. 
(3) of s. 16 and not to what he describes as the amount of back-wages in re- 
gard to which there was an order in the previous proceedings in favour of 
the employee. It seems tio us, whether in sub-s. (3-b) of s. 16 or in the rule 
aforesaid, the word ‘‘compensation’’ has been used not only to cover such 
compensation as could be granted under cl. (4) of sub-s. (3) of s. 16, but also 
the payment which could be made to the employee after his reinstatement is 
directed, from the date of dismissal to the date of the order of the Labour 
Commissioner. It is significant to note that the Legislature has not employed 
the words “‘back-wages’’ in cl. (i). Therefore, it seems to us, particularly 
regard being had to the nature of the application which the employee could 
file and the reliefs which he could claim under sub-s. (2) of s. 16, that the 
payment which the Labour Commissioner could order in favour of the employee 
under cl. (1) of sub-s. (3) of s. 16 was only payment by way of compensation 
for loss of wages. That such payment is ordinarily equal to the amount of ‘*back- 
wages’’ does not make it any the less a payment of compensation for loss of wages. 
Indeed, when the employee makes an application, complaining that the order of 
dismissal was bad and asking for an amount for loss of wages, that amount could 
not be anything different from compensation. He could not claim wages for 
the simple reason that he was not in service from the date of the order of 
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dismissal. Therefore, what he could apply for under sub-s. (2) of s. 16, was 
only an amount of compensation for loss of wages. If that were so, when the 
Labour Commissioner holds that the order of dismissal was bad and directs 
the reinstatement of the employee and awards payment for the whole period, 
as has been done in the present case, that payment must necessarily refer to 
the amount of compensation which was originally prayed for by the employee 
himself. Now, Mr. Oke contended that what was in fact paid was only an 
amount of back-wages. It would be seen by reference to sub-s. (3-a) of s. 16 
that the employee would be entitled to his wages only from the date on which 
the order of reinstatement is passed. In this case it may be assumed that the 
order of reinstatement was finally passed on April 15, 1959. It is only then, 
in view of sub-s. (3-a) of s. 16 that the employee will be deemed to have been 
reinstated on the date of that order and shall from that date be entitled to 
the wages ` 

“at the rate to which he was entitled immediately prior to his dismissal...until his 
employment is lawfully terminated”. 
` Therefore, it seems to us that although what was awarded in the former pro- 
ceedings was described as amount of back-wages, still in law it must mean 
compensation for loss of wages for which he had made the application under 
sub-s. (2) of s. 16. Therefore, in our view, the word ‘‘compensation’’ used in 
the rule as well as in sub-s. (3-b) of s. 16 includes the compensation under 
el. (ii) of sub-s. (3) of s. 16, as also the amount which is directed to be paid, 
to the employee on his being reinstated under the order of the Labour Com- 
missioner. If that were so, there is no difficulty in the way of the employee 
approaching the proper authorities for an order that the amount to which he 
is entitled in view of the earlier decisions may.be directed to be recovered as 
an arrear of land revenue from the employer. 

Accordingly, the application fails and is dismissed with costs. 


Application dismissed. 


eee 


CRIMINAL REVISION. 
: [NAGPUR BENCH] 
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Before Mr. Justice Abhyankar. 


RAMCHANDRA GOVINDA v. THE STATE.* 


Indian Railways Act (IX of 1890), Sec. 101 (a) & (c)—General and Subsidiary Rules,} 
—Rules 52, 52-1—What constitutes negligence under s. 101(¢)—Non-observance 
of rules in undertaking work which results in accident whether constitutes negligence 
—Duty of giving memo under r. 52-1 whether on Signals Inspector—Applicability of 
r. 52—Whether rule applies to railway servant working on instructions of another 
railway servant. 


Under s. 101(c) of the Indian Railways Act, 1890, negligence may consist not only 
in not doing the particular work of repairs properly but also in not observing the 
necessary rules in undertaking the work which ultimately results in an accident. 

The accused, who was a Mechanical Signal maintainer in the Railways, was deputed 
to repair the detector at a certain point. The accused opened the point and clamped 

_the tongue rail with the main rail by means of a clamp. The accused had neither ob- 
tained the previous consent of the station master before interfering with the point 
under r, 52 of the General and Subsidiary Rules nor had he advised the relevant 
authority in writing under s. 52-1 of the Rules. It was found that the accused had 
not clamped the rails tightly and this resulted in the derailing of the engine and 
two bogies of an express passenger train. The accused was prosecuted inter alia 


* Decided, March 1, 1961. Criminal Revi- t Rules made by Secretary, Railway Board, 
sion Application No. 575 of 1960. under s. 47 of the Indian Railways Act, 1890. 
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under s. 101(c) of the Indian Railways Act, 1890, for endangering the safety of per- 
sons by his negligent act: 

Held, that the negligence of the accused consisted not only in not putting the 
clamp sufficiently tightly but also in not following the rules which are rules expressly 
made for ensuring the necessary safety of passenger trains and goods trains running 
on the track, and 
that, therefore, the accused was guilty of the offence under s. 101(c) of the Act. 

Under r. 52-1 of the General and Subsidiary Rules, duty is cast on the person ` 
who is actually entrusted with carrying out the work of disconnection of points, 
signals or interlocking gears of giving a memo in form S.E. 120-B as provided by 
the rule. 

Rule 52 of the General and Subsidiary Rules, applies to every kind of servant, 
whether he is working on his own responsibility or on the instructions of another 
railway servant. It is, therefore, no answer to a charge of the breach of this rule 
to say that a Supervisor or Inspector had asked the work to be done. 


Tur facts are stated in the judgment. 


M. Y. Sharif, for the applicant. 
P. G. Palsikar, Hony. Assistant to the Special Government Pleader, for the 
State. 


ABHYANKAR J. The accused Ramchandra son of Govinda who was a Mecha- 
nical Signal Maintainer in the Central Railways at Dodra Mohor has filed this 
revision application against his conviction under s. 101(a@) and s. 101(c) of 
the Indian Railways Act and the sentence of rigorous imprisonment of four 
months under each count imposed by the Special Judicial Magistrate, First 
Class, (Railway), Nagpur, in Criminal Case No. 237 of 1959 decided on May 
27, 1960, and confirmed by the Additional Sessions Judge, Nagpur, in Criminal 
Appeal No. 178 of 1960 decided on November 9, 1960. 

The prosecution allegation is that the work of a system of interlocking of 
signals was undertaken on the railway track near the Kohili railway station. 
This work was completed on March 27, 1959. After the completion of this work 
on the morning of March 28, 1959, Joshi (P.W. 2) who is the Signals Inspector 
in the railways, deputed the applicant and four other assistants to repair or put 
right the detector at point No. 29. The applicant and his helpers were com- 
missioned for this job at about 7.30 a.m. on the morning of March 28. It is 
alleged that the applicant who was the man put in charge of this work with 
the help of his assistants was found to have opened the point and clamp- 
ed the tongue rail with the main rail by means of a clamp. The accused did 
not issue any intimation to the Station Master at Kohili about his interfering 
with point No. 29. According to the prosecution, it was the duty of the appli- 
cant to give an intimation to the Station Master under r. 52 of the rules framed 
as well as under subsidiary r. 52-1. It was also found that the applicant had 
not clamped the rails tightly and this resulted in the Janata Express which is 
called the 18-Up Janata Express which passed at point No. 29 at about 
10 o’ clock in the morning on March 28, 1959, derailing. The engine and one 
or two bogies immediately following the engine were found to have derailed. 
The applicant was, therefore, prosecuted for endangering the safety of persons 
under cl. (a) of s. 101 of the Railways Act for disobeying the general r. 52 and 
subsidiary r. 52-1 and also for endangering the safety of persons by the negli- 
gent act in not putting the clamp sufficiently tight in the course of repairs un- 
dertaken by the applicant. 

The contention of the accused is that the responsibility for giving intima- 
tion either under r. 52 or subsidiary r. 52-1 and obtaining the consent of the 
Station Master is not of the applicant but of his immediate boss and superior 
Joshi, the Signals Inspector. The applicant, therefore, defended that he could 
not be held guilty of breach of any duty either under r. 52 or subsidiarv r. 52-1. 
As regards the alleged negligence in not clamping the rails sufficiently tightly, 
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the applicant’s case was that the defect was detected not on the morning of 
March 28, but on the previous night, i.e. on the night of March 27, and that he 
was in fact deputed for this work on the night of March 27, by Joshi, and ac- 
cording to the applicant Mr. Joshi was fully aware that the applicant was re- 
quired to put a clamp, that a clamp was put and that before the Janata Ex- 
‘préss got derailed several trains had passed over the track. Even on the 
morning of March 28, three trains had passed over the track, two trains going 
up and one train going down, before the Janata Express actually derailed. 
According to the applicant, if the clamp was properly, fixed initially and had 
got loosened subsequently on account of the trains passing or by the Janata 
Express itself, then no fault can be laid at the door of the applicant that he 
had done his work negligently. It has also been contended by the applicant 
that in view of the fact that trains had already passed on the track, no occasion 
could arise of giving any intimation to the Station Master and. therefore, the 
charge of breach of r. 52 read with s. 101(a) of the Indian Railways Act was 
also not sustainable. 

Both the Courts below have rejected these contentions of the applicant. It 
has been found by the lower appellate Court that the duty of giving intima- 
tion was not that of Joshi but of the applicant and that the applicant is the 
person who should have complied with r. 52 and subsidiary r. 52-1 to escape 
liability under s. 101 of the Indian Railways Act. As regards the negligence 
of the applicant in not doing the clamping work properly, the Additional Ses- 
sions Judge has also found against the applicant and rejected his story that 
the applicant was asked to do the clamping work the previous night, i.e. on 
March 27. 

Ordinarily, these findings of the Sessions Judge which are findings of fact 
as regards the act of negligence should have been accepted in this Court and the 
only point which would really arise is whether on a true construction of r. 52 and 
subsidiary r. 52-1 of the rules the liability could be fastened on the applicant 
for breach of s. 101(a) of the Indian Railways Act. But I have heard 
Mr. Sharif also on the question of negligence and, in my opinion, no case 1s 
made out for interference with the findings of the two Courts below in respect 
of the conviction under s. 101(a@) or s. 101(c) of the Indian Railways Act. 

Now r. 52 of the General and Subsidiary Rules is in the following terms: 


“No railway servant shall interfere with any points, signals or their fittings, signal 
wires or any interlocking gear for the purpose of effecting repairs or for any other 
purpose except with the previous consent of the Station Master.” 

Then comes Subsidiary r. 52-1 the relevant portion of which is as follows: 

“Before taking in hand any disconnection of points, signals or any interlocking gear, 
the person in charge of the work must advise the Station Master or Cabinman on duty 
in writing in form S.E. 120-B and obtain his signature before the work is started and 
after it is: completed.” 

It will be seen that the two rules are really complementary. First, the rail- 
way servant concerned has to obtain the previous consent of the Station Master 
before he does anything. which interferes with any points, signals or their 
-fittings, signal wires or any interlocking gears for the purpose of effecting re- 
pairs. Then under the subsidiary rule, before the actual work to be commenced 
for disconnection of points, signals or any interlocking gears is taken in hand 
the person in charge of the work must advise, i.e. inform, the Station Master 
or the Cabinman on duty in writing and obtain his signature before the work 
is started and after it is completed. 

It is contended by Mr. Sharif, the learned counsel for the applicant, that 
the expression ‘‘the person in charge of the work’’ must mean in the instant 
ease, Joshi, the Inspector, and if Joshi is the person whose duty it was to advise 
the Station Master in writing’ and again to obtain his signature before starting 
the work and after it is completed, no blame can be attached to the applicant 
for failure to comply with this rule. I do not find myself in a posi- 
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tion to agree with this contention. The words used are ‘‘Before taking 
in hand any disconnection of points...’? These words must necessarily reter 
to a person who has actually to undertake the work of repairs or disconnection 
of signals or interlocking gears or any other machinery. Even though as a super- 
visor Joshi may have the authority to direct a subordinate member of the Staff 
to effect the repairs, the hand which effects the repairs must take the responsi- 
bility of giving intimation in writing prior to the commencement of the work 
and again a written intimation after the work is completed. I cannot conceive 
how a person like the Supervisor or Inspector in the position of Joshi can be 
charged with this responsibility. It is known that the Inspector who is the 
Supervisor has to attend to supervision over several points on the whole track. 
It is not contended and it cannot be contended that the Supervisor or Ins- 
` pector actually does the work of disconnection of point signals or interlocking 
of gears. I, therefore, do not see how it can be reasonably said that the duty 
of giving a memo in form S.E. 120-B as provided by the subsidiary rule 52-1 
can be attributed to anyone like an Inspector and not the person who actually 
does the work of disconnection of signals, interlocking of gears and other points. 
Not only has the intimation to be given in writing and signature of the Station 
Master to be obtained prior to the commencement of the work but also after its 
completion. This rule, therefore, to my mind, leaves no doubt that the duty 
is cast on the person who is actually entrusted with carrying out the work 
of disconnection of points, signals or mterlocking of gears and this duty cannot 
be avoided except at the peril of endangering the lives of other persons. I, 
therefore, do not agree that it was the duty of anyone else except the appli- 
cant of issuing a memo in writing in form S.E. 120-B as provided in sub- 
sidiary rule 52-1. It is also not difficult to see the reasonableness of this rule. 
It is the Station Master who is in control of movements of incoming and out- 
going trains or engine on the track. He must be made aware if at any point 
on the track, either a signal, or a point or an interlocking gear is 
being interfered with. Unless the Station Master is apprised of this fart 
by a written communication both prior to the commencement and after 
the completion of the work, the Station Master will not be able to 
control the movements of the incoming or outgoing trains on the track, 
and that information must be given directly by the man who is en- 
trusted with the duty of disconnection of points ete. Therefore, the signi- 
ficance of the words ‘‘Before taking in hand any disconnection of points etc.”’ 
This would clearly show to my mind that the responsibility is of the person 
whose hands have to do the work of disconnection of points ete. 


Next we come to r. 52 and even with regard to this rule, in my opinion, the 
previous consent of the Station Master must be obtained by the railway servant 
concerned before any point, signal or interlocking gear is repaired. It is no 
answer to a charge of the breach of this rule to say that Supervisor or Ins- 
pector had asked the work to be done. It is possible that more than one person 
may be required to obtain the consent of the Station Master under this rule 
and it is possible for the applicant to argue that Joshi should also have ob- 
tained the previous consent of the Station Master but that will not relieve the 
applicant of his duty to obtain the consent of the Station Master to enable 
him to interfere with any points, signals or their fittings ete. The rule is 
made again for ensuring the safety of the track during the period of repairs and 
the Station Master must be apprised when any such interference with any point, 
signal or their fittings etc. is contemplated. No servant is absolved of this 
duty. The words of the rule are very clear and they do not leave room 
for any doubt that the rule applies to every kind of servant, whether he is 
working on his own responsibility or on the instructions of another railway 
servant. If the previous consent of the Station Master is not obtained, then 
the servant has no right to interfere with any point, signal or their fittings 
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I, therefore, uphold the findings of the Courts below that it was the duty of 
the applicant himself and not of Joshi to comply with the provisions of r. 52 
and subsidiary r. 52-1 before he could undertake any work of interfermg with 
the points, signals etc. In this case, the clamping of the track could 
not be done without giving an intimation in writing in form S. B. 
120-B and obtaining the signature of the Station Master or the Cabinman on 
duty before starting the work or after its completion. 

Next we come to the question whether the applicant could be said to be 
guilty of any negligent act when he clamped the track and subsequently the 
elamp got loosened and resulted in the derailment of the engine and a couple 
of bogies of the 18-Up Janata Express. The applicant’s contention that he 
was in fact directed to put on a clamp and repair point No. 29 the previous 
night and not on the morning of the 28th has to be mentioned only to be re- 
jected. There is no evidence worthy of belief on the record in support of 
this contention and I do not think any circumstances have been established 
to reject the evidence of the prosecution witness Joshi (P.W. 2) and Beni- 
prasad (P.W. 10) that Joshi instructed the applicant to repair the detector 
at point No. 29 for the first time on the morning of March 28, 1959, at about 
7.30 am. According to Joshi’s evidence, it is normally not necessary to re- 
pair the detector to put on any clamp, but a clamp may be used in order to 
take more precaution. It has been further admitted by Joshi that in this par- 
ticular ease when he visited the spot after the derailment was detected, he found 
from a distance that the clamp was in proper order. To the same effect is the 
evidence of Beniprasad (P.W. 10). According to Beniprasad, the work of 
putting on the clamp was done properly as it should have been done. On the 
other hand, there is the evidence of the driver of the Janata Express, Adhikari 
(P. W. 12). Adhikari has stated that after the derailment and after the en- 
gine has stopped, he went to the spot and found that the clamp had loosened. 
So there is no doubt that the loosening of the clamp was the direct cause of 
the accident. According to Mr. Sharif the clamp may have been loosened after 
it was properly fitted tightly by the passing of trains over the track the pre- 
vious night and also in the morning of March 28, 1959, before the Janata 
Express passed over the track. Now, it is difficult for me to accept the conten- 
tion that any trains had passed over the track after the clamo was put un. 
There is no such positive evidence on the record. Beniprasad (P. W. 10) does 
not say that any trains passed after the clamp was put up, but it is argued 
that there is no evidence the other way and, therefore, the applicant’s state- 
ment should be accepted that the trains did pass after the clamp was put up 
and, therefore, it is possible that the clamp might have been loosened on ac- 
count of the passing of such trains. I am prepared to accept for the sake of 
argument that the clamp might have been loosened as a result of the passing 
of the trains even prior to the Janata Express coming on the track, but that fact 
would not absolve the applicant from his lability under s. 101 and that liability 
really arises on account of the fact that he did some work in a negligent manner. 
The negligence may be in negligently clamping the rails on the track or the 
negligence may be in non-observance of the rules. The duty of the anplicant 
was not only to put the clamps on the rails as best as he could. that is, suffi- 
eientlv tightly, but it was also his duty to give a prior intimation in writing 
and obtain the signature of the Station Master after completion of the work. 
In my opinion, the negligence may consist not only in not doing the varticular 
work of repairs properly but also in not observing the necessary rules in un- 
dertaking the work which ultimately resulted in an accident taking vlace. So 
whether or not the accident took place as a result of the clamv being loosened 
by the passing of other trains prior to the coming of the Janata Eixnress or 
as a result of the Janata Express itself loosening the clamp is really immaterial 
in this case. In a case of the accident of this type, it is often difficult to 
establish what was the exact cause which resulted in the accident, but the negli- 
gence of the applicant consists in not following the rules in undertaking the 
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work itself. If the applicant were to observe the rules and especially subsidiary 
r. 52-1, then the proper authorities would have been aware and apprised of 
the type of work being done on the track, the applicant’s work wauld have been 
supervised by the proper authorities and the applicant could not have taken 
upon himself the responsibility of deciding whether or not to repair the track 
or repair the point and while doing so put a clamp on the track and remove 
the bars as he had done. In my opinion, the negligence of the applicant con- 
sists not only in not putting the clamp sufficiently tightly but also not follow- 
ing the rules which are the rules expressly made for ensuring the necessary 
safety of passenger trains and goods trains going on the track. I, therefore, 
hold agreeing with the Court below that the applicant is also guilty of negli- 
gence and on account of this negligence he endangered the life and safety of 
persons going on the track in the train. 

Mr. Sharif has also relied on a decision of the Oudh Chief Court in Parbhu 
Dayal v. King Emperor. In particular he has relied upon a passage which 
is to the following effect (p. 251): 

“Going a step further a mere breach of rule is not sufficient to support a convic- 

tion under S. 101 of the Railways Act. Both the lower Courts misunderstood the defence 
as one of contributory negligence. The defence really was that the breach of rule did 
not endanger the safety of passengers. In the ordinary course passengers board a train 
when it is brought alongside the platform and those who desired to travel by the 8 Down 
would have entered it when the train had been brought along the platform after the 
departure of 7 Up. Even supposing the accused had followed the rules to the letter 
and admitted 7 Up after the 8 Down stopped, the accident would not have been pre- 
vented because the passengers, contrary to rules, spread themselves over the platform 
line in their desire to board the 8 Down before it had been brought on to the platform 
side. It was not the only act of the passengers out of the common. Another act of 
theirs has not been discussed by the lower Courts. It appears that the time had not arriv- 
ed for admitting them on to the platform and they actually jumped over or scaled over 
the partition railing to come on to the platform from outside.” 
The learned Judge then discusses the evidence and comes to the conclusion that 
as the passengers had not even been admitted to the platform it could not be 
said that the accused had knowledge that the passengers would break through 
the barrier and rush on to the line. Thus, on this reasoning the learned Judge 
has come to make the observations quoted at the beginning of the passage. In 
my opinion, this decision is not an authority for the proposition that the breach 
of the rule is not sufficient to support the conviction under s. 101 of the Rail- 
ways Act. What is meant is that a breach of the rule must be of a character 
which endangers the safety of persons. Indeed, that is the sine qua non as 
mentioned in s. 101 itself. Section 101 says that 

“If a railway servant, when on duty, endangers the safety of any person (a) by dis- 
obeying any general rule made,...” 

Mr. Sharif is quite right in saying that it is not a breach of the rule which 
is made punishable under s. 101. The other condition that has to be satisfied 
is that the breach of the rule must result in endangering the safety of any 
person. If the breach of the rule is of that character, namely, that it en- 
dangers the safety of any person, the disobedience of such a rule is made puni- 
shable under s. 101. Now, in this case, it has been established that the breach 
of the r. 52 and subsidiary r. 52-1 did in fact endanger the safety of persons. 
This is so not only because it resulted in the accident but also because the 
breach of the rule was such that it must necessarily endanger the lives of 
persons whether in fact it causes accident or not. If-a Station Master is kept in 
complete darkness and ignorance about the repairs that are undertaken on 
the track by a railway servant and he is not intimated in writing and his con- 
sent is not obtained prior to and after the completion of the work, such a 
situation is fraught with danger to any vehicle going on the track and, there- 
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fore, the penalties provided under s. 101(a@) and s. 101(c) are invited. Rule 
52 and subsidiary r. 52-1 are meant to ensure that the Station Master must be 
made aware whenever there is any occasion for interfering with or repairing 
any points, signals or any interlocking gear on the railway track. Ultimately 
it is the Station Master who is responsible for the entry and exit of trains 
within his jurisdiction. If the Station Master is kept in dark and the Station 
Master allows any incoming train or outgoing train by giving a signal for its 
entry or exit, then the work that is in progress over any point on the track 
is fraught with the danger of involving the train in accidents. It is precisely 
for this reason that r. 52 and subsidiary r. 52-1 are made in positive form 
casting a specific duty on every railway servant and every person taking in 
hand the work of repairs or of interfering with points, signals ete. I do not, 
therefore, agree with the contention of the learned counsel for the applicant 
that it is a mere breach of the rule that is made punishable in this case. It 
is not a breach of the rule only, but it is a breach of the rule which has en- 
dangered the lives of persons, and if that condition is established, in my opi- 
nion, the conviction under s. 101(a@) or s. 101(¢) must follow. 
The result is that the revision application fails and is dismissed. The accused 
shall now surrender to his bail bond. 
Application dismissed. 


{NAGPUR BENCH] 


Before Mr, Justice Abhyankar. 


JANARDHAN CHAITU KHAPRE v. GUNA BALKRISHNA.” 


Criminal Procedure Code (Act V of 1898), Sec. 198—Indian Penal Code (Act XLV of 
1860), Sec. 494—Complaint under s. 198 by person other than aggrieved person—Re- 
cord not showing that leave granted by Court to file complaint—Magistrate taking 
cognizance of offence—Whether granting of leave to be presumed from fact of such 
cognizance, 


In the absence of any record to show that under s. 198 of the Criminal Procedure 
Code, 1898, leave was applied for and granted by the Court for the making of a 
complaint by a person other than the aggrieved person, it cannot be presumed or 
implied that such leave was granted from the fact that the Magistrate had taken 
cognizance of the alleged offence. 

Ram Prasad v. State, dissented from. 


THE faets appear in the judgment. 


N.S. Nandedkar, for the applicant. 
G. C. Bannerji, for the opponents. 
D. B. Padhye, Assistant Special Government Pleader, for the State. 


ABHYANKAR J. This revision application was filed by Janardhan who was a 
complainant in the trial Court. He complained of an offence under s. 494, 
Indian Penal Code, read with s. 17 of the Hindu Marriage Act. The com- 
plainant is the father of one Chandrabhaga who is a minor girl. Chandrabhaga 
is alleged to have’ been married to opponent Guna while she was a minor, in 
about 1953. The complaint was that in spite of a valid marriage subsisting 
between Chandrabhaga and Guna, Guna again married opponent No. 2 Milibai. 
The marriage was alleged to have been brought about by parents of Guna, one 
of whom i.e. father Balkrishna is opponent No. 3 in this Court. Opponent 
No. 4 Laxman in this Court is the father of Milibai who is alleged to have 


* Decided, April 22, 1961. Criminal Revi- 1 (1950) 49 All, LJ. 214, 
sion Application No, 612 of 1960, 
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contracted the second marriage with opponent Guna. As many as 10 persons 
were impleaded as accused in the original complaint. The complaint was filed 
by Janardhan before the First Class Magistrate, Saoner, and was presented on 
July 25, 1957. In para. 10 of the complaint the complainant had stated as 


follows :— 

“That a complaint should have been filed by applicant’s daughter Chandrabhaga as 
required by section 198, Criminal Procedure Code. But under the proviso the com- 
plainant is entitled to present this complaint in view of the minority of his daughter. 
The complainant’s daughter is hardly 13 years of age. She lives under the care of the 
complainant. The complainant is conversant with the facts of the case. This Court be 
therefore pleased to grant leave to the complainant to institute this complaint for his 
minor daughter Chandrabhaga.” 

After the complaint was presented, the trying Magistrate recorded the state- 
ment of the complainant on the same day but adjourned the case to August 9, 
1957, noting that he would like to examine one Vithoba by way of preliminary 
enquiry. This Vithoba was examined on August 22, 1957. On that date the 
Magistrate adjourned the case to go through the record and the case was posted 
for September 2, 1957. On September 2, 1957, the case was again adjourned 
to September 5, 1957. On September 5, 1957, the Magistrate noted as follows :— 

“Complainant in person and with Shri Khedkar. I have heard him and perused the 
record. 

Register as a regular case against Guna under section 494, Indian Penal Code and 
against all the rest under section 494 read with 109, Indian Penal Code. 

All the 10 accused persons be summoned with a copy of the complaint for each to 
be enclosed with the summons and to be supplied by the complainant. 

P. F. in 2 days. Case for 19-10-57.” 

That date for appearance was altered to October 28, 1957. On October 28, 
1957, some of the accused were present and others were represented by counsel. 

On December 13, 1957, Mr. Nagmote, one of the counsel appearing for the 
accused, raised a contention that the complainant had to prove the age of his 
daughter Chandrabhaga who had not so far appeared in Court. The trying 
Magistrate, therefore, fixed the case to hear parties on this point. The girl 
Chandrabhaga was actually produced on the next day of hearing i.e. on Decem- 
ber 24, 1957, and certified copy of the date of birth of Chandrabhaga was filed 
along with an affidavit showing that Chandrabhaga was 12 years of age. The 
matter was postponed from hearing to hearing and ultimately on January 25, 
1958, the trying Magistrate noted the following order in the ordersheet 
of that date :— 

“Regarding the age of Chandrabhaga, the complainant has filed date of birth cer- 
tificate supported by an affidavit, showing that the age of the girl Chandrabhaga is 
between 14 to 15 years and her date of birth is 21-11-43. Consequently, according to 
this Chandrabhaga is a minor. 

Defence has on the other hand not produced any document, nor have they filed any 
counter-affidavit to disprove the above age of Chandrabhaga. I rely on the documents 
filed by the complainant and find that Chandrabhaga is a minor. 

I proceed further...” 

The trying Magistrate then recorded the evidence of both the parties and con- 
victed the opponents under s./494 and s. 494 read with s. 109, Indian Penal Code. 
They were sentenced to different terms of fine and imprisonment till the rising 
of the Court. Against their conviction and sentences the opponents preferred 
appeal which came to be heard and decided by the Additional Sessions Judge 
Nagpur. One of the grounds taken in the memorandum of appeal is ground 
No. 9 namely, that the prosecution had not been properly initiated and the 
proceedings were illegal. 

The learned Additional Sessions Judge has not dealt with the merits of con- 
viction and the sentences of the opponents in the order delivered on November 
16, 1960. It appears that the main point argued before the Additional Ses- 


1961.) - JANARDHAN CHAITU U., GUNA (A.cR.3.)—Abhyankar J. 719 


sions Judge was that the complaint was filed without obtaining the leave of the 
Court as required by proviso-to s. 198, Criminal Procedure Code. This preli- 
minary objection taken on behalf of the appellants was accepted and the learn- 
ed Additional Sessions Judge allowed the appeal, set aside the conviction and 
sentences and ordered that the complaint shall be dismissed for want of the 
necessary leave of the Court, under s. 198. In para. 3 of the order the learned 
Judge has observed as follows :— 

“Tt would be seen from the order sheets and the record of the lower Court that the 
complainant respondent Janardhan did not apply orally or in writing, under section 198 
proviso, ibid, for, leave of the Court to file that complaint. It is no doubt true that no 
objection to the Court was taken by any of the accused persons, including the appellant.” 
But the learned Judge held that the provisions of s. 198, Criminal Procedure 
Code, were mandatory and the mere fact that the Court had taken the com- 
plaint on file did not indicate that it accorded its sanction to its filing. Then 
the learned Judge quoted certain decisions of different High Courts and came 
to the conclusion that the trial without leave of the Court was void even in the 
absence of any objections on behalf of the opponents. In this view, the pro- 
ceedings were quashed. ' 

Against this order the complainant Janardhan filed an application, purport- 
ing to be an application under s. 417 of the Criminal Procedure Code, for 
grant of leave to appeal from the order passed by the Additional Sessions 
Judge. The complainant seems to ‘have treated the order in appeal as an 
order of acquittal and asked for leave to file an appeal against that order. It 
is not now disputed that the proper application to be made by the complainant 
is an application under s. 439, Criminal Procedure Code, and not an application 
for leave to appeal, inasmuch as the learned Additional Sessions Judge has not 
acquitted the opponents but has quashed the proceedings and ordered that the 
complaint should be treated as dismissed for want of leave of the Court. 


It will be noticed from the memorandum of application along with the grounds 
of appeal filed in this Court, that there is no averment either in the petition 
or in the grounds that the trying Magistrate had in fact granted leave. It is 
not disputed that the Court could not take cognizance of an offence falling 
under s. 494, Indian Penal Code, in this case except on a complaint made by a 
person with the leave of the Court on the ground that the person aggrieved, 
namely, the wife, was a minor. According to the scheme of s. 198 a complaint 
has to be made by a person aggrieved by the offence, but, special provision is 
made in the case of persons aggrieved by the offence who are minors. Some 
other person may, with the leave of the Court, make a complaint on behalf of 
a minor. Thus the leave of the Court is a sine qua non or condition to be 
satisfied for the making of a complaint; by a person other than the aggrieved 
person. The jurisdiction of the Court to take cognizance of the complaint is 
thus dependent on the complaint being made by a person with the leave of the 
Court. It is urged on behalf of the applicant that he had specifically stated 
in the complaint in para. 10 that the person aggrieved, namely, his daughter, 
was a minor, and even though she should have normally filed a complaint, she 
being a minor the applicant who is her father is entitled to file this com- 
plaint as he is conversant with the facts and the Court should be pleased to 
grant leave to the applicant to institute a complaint on her behalf. 


Then it is argued that so far as the applicant is concerned he had done 
everything he was required to do in moving the Court, for leave. ‘It is no doubt 
true, it is urged, that there is no express mention of the leave having been 
granted in any of the order sheets or other part of the record. But it, is sub- 
mitted by Mr. Nandedkar, learned counsel for the applicant that the very fact 
that the trying Magistrate did not straightway register the complaint but pro- 
ceeded to hear the complainant and one of his witnesses, reserved the case for 
consideration for one hearing, and then decided to register the complaint, would 
show that the trying Magistrate has applied his mind to the averments in the 
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complaint and must be taken to have granted leave to the complainant before 
he took cognizance of the offence by ordering the complaint to be registered. 
On the other hand, it is urged on behalf of the opponents that grant of leave 
to a complainant like the applicant who is not, an aggrieved person, is a judicial 
act and cannot be presumed or inferred but has to be established like any other 
fact. It is urged on behalf of the opponents that even though the question of 
minority of Chandrabhaga was raised as a specific issue and the learned Magis- 
trate gave a finding that the girl Chandrabhaga was a minor, the learned 
Magistrate did not, appear to be aware that it was necessary to grant leave to 
the complainant who was not an aggrieved person before cognizance could be 
taken. 

In this'state of the record I gave an opportunity to the applicant to file an 
affidavit of his counsel who appeared for him in the trial Court, to establish 
that leave was in fact asked for and granted by the trying Magistrate. An 
affidavit sworn by Shri S. J. Khedkar, advocate for the applicant, has been 
filed on record. It is to be observed that even in this affidavit, there is no aver- 
ment that the Magistrate did grant leave before cognizance was taken. The 
affidavit is as follows :— 

“I knew from the study of the relevant provisions that leave of the Magistrate was 
necessary to make a complaint in the circumstances of the case, I pointed out the 
provisions of section 198, Criminal Procedure Code, and after discussion, the Magistrate 
proceeded to examine the complainant Janardhan. It, however, appears from the re- 
cord that the Magistrate omitted to put in writing the fact of leave having been given.” 
Now, a perusal of this affidavit clearly shows that the counsel appearing for the 
complainant is not in a position to make a positive statement that the Magis- 
trate indicated that he was granting leave to the complainant to file a complaint. 
The averments in the affidavit merely restate what happened when the com- 
plaint was filed, but the crucial issue that was raised before the Additional 
Sessions Judge that the Magistrate did nét in fact grant leave has not been 
met by the averments in this affidavit. I am thus constrained to come to the 
conclusion that the applicant has failed`to prove even in this Court, in spite 
of due opportunity having been given, that the Magistrate did grant leave to 
the complainant to file the complaint. In view of the failure of the applicant 
to prove even in this Court that leave was granted by the Magistrate to the 
applicant to file the complaint as required by s. 198, Criminal Procedure Code, 
there is no alternative but to hold that the cognizance taken by the learned 
Magistrate was without jurisdiction and the learned Additional Sessions Judge 
was right in directing the complaint to be treated as dismissed. In fact, the 
proper order to pass in such a case is to quash the proceedings before the try- 
ing Magistrate as the very initiation of the proceedings was without jurisdiction. 

It has been argued on the basis of a decision in Ram Prasad v. State’ that 
the leave which is to be asked for need not be given in writing; it may even 
be given orally. It is observed: 

“...Where the leave has to be granted by the same court which is to take cognizance 
of the offence and the Court entertains the complaint, the leave to file the complaint 
may be implied or presumed”. 

With great respect, I find it difficult to accept this interpretation of s. 198 of 
the Criminal Procedure Code. Under s. 198, Criminal Procedure Code, the 
Legislature has made a departure from the normal rule that criminal proceed- 
ings can be initiated by any citizen in the case of certified specified offences lest 
power of initiation of proceedings for certain types of offences like matrimonial 
offences, or offenses connected with defamation, or offences under Chapter 
XIX dealing with criminal breach of contract of service, is liable to be abused by 
interested persons and a certain protection is given against misuse of criminal 
Courts in case of the specified offences by interested persons. Therefore, the 
salutary provision of asking for grant of leave by persons making a complaint 


1 (1960) 49 A.L.J. 214. 
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when such person is not the aggrieved person has to be borne in mind by the 
Magistrate before taking cognizance of the offence dealt with under s. 198, Cri- 
minal Procedure Code. I.am.not, therefore, prepared to hold that leave should 
be implied in all eases where cognizance is taken by a Magistrate. Whether the 
Magistrate is or is not aware of the provision of law requiring leave being grant- 
ed, the record must show that leave was applied for-and was granted. Such leave 
eannot be presumed or implied to have been granted, because. it is at the very 
threshold of the. proceedings that the protection given to the citizen has to be 
borne in mind and discretion in granting leave has to be exercised by the Magis- 
trate. Once cognizance is taken, it can always be argued that leave must have 
been granted or should be presumed to have been granted. The object of the 
requirement of the leave being granted for filing a complaint will, therefore, be 
frustrated if, even in the absence of anything on the record showing that leave 

- was asked for and granted, leave is to be presumed from the fact that cogniz- 
ance of the offence has been taken and, therefore, that leave must have been 
granted or must be implied to have been granted. 


Thus, the result is that this revision fails and is dismissed. This will not 
preclude the aggrieved person from filing a proper complaint with due com- 
pliance of law. i 


Application dismissed. 


[NAGPUR BENCH] 


-~ Before Mr. Justice Kotval. 


TRIMBAKSA RAMASA VYAWAHARE v. HABIB MOHAMAD.* 

C.P. and Berar Municipalities Act (II of 1922), Secs, 22-A, 22-B, 20-A (2), 15(j)—Madhya 

Pradesh Municipal Electoral Rules, Rule 17—Indian Limitation Act (IX of 1908) 

` Secs. 4, 29—Whether disqualification laid down by s. 22-B(b) can come into effect at 

any stage of election—Nature of disability under s. 22-B(b) and manner in which it 

takes efect--Words “especially empowered by the Provincial Government in this be- 

half’ in s. 20-A(2) whether govern the words “the District Judge” and “Additional 

District Judge”—-Applicability of s. 4 of Indian Limitation Act to election petition 

under C.P. & B.M. Act, 1922—Construction of statutes—When in interpreting pro- 
vision of statute extraneous considerations can be taken into account. 


The disability under s. 22-B(6) of the C.P. and Berar Municipalities Act, 1922, can 
come into effect at any time and at any stage of an election. Therefore, the disquali- 
fication laid down by s. 22-B(b) of the Act can be enforced against a candidate who 
has incurred it notwithstanding the fact that he has been nominated or his nomination 
paper has been scrutinized and accepted or he has been allotted a symbol or the date 
for the finalpolling at the election is very close. 

The attaching of the disability contemplated under s. 22-B of the Act does not re- 
‘quire the interposition of anybody nor order of any officer. The disability is automatic 

- in its operation. 

The words “especially empowered by the Provincial Government in this behalf” 
occurring in s. 20-A(2) of the C. P. and Berar -Municipalities Act, 1922, govern only 
the preceding words “a Civil Judge” and not the words “the District Judge” and 
“Additional District Judge” in the section. 

a Sa Bhojraj v. State? agreed with. 
a Purshottam v. G. V. Pandit; referred to. 

The principal duty of a Court in construing a provision of law is first of all to 
interpret the provision, and only if there is any doubt as to its possible interpretation 
can extraneous considerations such as the difficulties or anomalies that such an inter- 
pretation would create, be taken into account. 


*Necided, December 23, 1960. Civil Revi-. 1 [1958] A. I. R. M. P. 286. 
sion Application No. 404 of 1959, 2 [1950] A. I. R. Nag. 212. 
L.R.—46. 


722 THE BOMBAY LAW REPORTER. [VOL, LXIII. 


The C. P. and Berar Municipalities Act, 1922, is a “special law” as contemplated in 
s. 29 of the Indian Limitation Act, 1908, and, therefore, s. 4 of the Indian Limitation 
Act would apply to an election petition under the C. P. and Berar Munic paHER aol 
1922. , , ; A 


‘Tur facts appear in the judgment. 


S. V. Natu, for the applicants. 
G. S. Padhye, M. B. Padhye and S. M. Samudra, for opponent No. 1. 
G. R. Mudholkar, Assistant Special Government Pleader, for the State. 


Kotvau J. In this revision application I am concerned with an election dis- 
pute arising from the general elections recently held to reconstitute the Buldana 
Municipal Committee. The dispute is between persons who had stood for elec- 
tion from ward No. 16 of Buldana town. This ward has two seats, a general ` 
seat and a reserved seat. The applicant Trimbaksa and opponents Nos. 4, 5 
and 6, Syed Habib, Premchand and Laxman, respectively, were contesting the 
election from the general seat, whereas applicant No. 2 Janardhan and oppo- 
nents Nos. 2 and 3, Gopal and Janabai, respectively, were contesting the elec- 
tion from the reserved seat. Opponent No. 1 Habib Mohammad was the peti- 
tioner before the Civil Judge, Senior Division, Buldana. Prior to the present 
election, he was also elected as a member of the municipal committee from the 
general seat from the old ward No. 12. 

The election was governed by the Madhya Pradesh Municipal Electoral Rules, 
as recently amended. According to the election programme, the last date for 
the receipt of nomination papers was March 31, 1959; the serutiny of the nomi- 
nation papers was to take place on April 1, 1959; the last date for the with- 
drawal of candidates from election was April 7, 1959; allotment of symbols was 
to take place on April 13, 1959; and the election was to take place on May 6, 
1959. The Sub-Divisional Officer was appointed the Supervising Officer by the 
Collector under r. 8. 

It is not in dispute that Habib Nohammmad’ s nomination was duly accepted 
by the Supervising Officer. He was also allocated a symbol, namely, a pair of 
scales( aug ). Thus, according to the petitioner, he was fully accepted as 
a candidate for the election by the Supervising Officer; had a legal right to go 
through the poll, and at that stage no one could legally prevent him from being 
a candidate and submit himself to the vote of the people. It is also not in 
dispute that as a result of certain other proceedings commenced against 
Habib Mohammad, he was not considered fit to stand as a’ candidate 
for election and his ballot box was, on the date of the election, removed from 
the polling booth under orders of the Supervising Officer. How this trans- 
pired may now be stated. 

Sections 22-A and 22-B of the C. P. and Berar Municipalities Act, 1922, 
impose certain special disabilities upon the president, vice-president, and 
members of a municipal committee. Those sections make stringent provisions 
for the prompt payment of municipal dues by these persons and prescribe the 
consequences of non-payment. Section 22-A requires that within 15 days from 
the expiration of each quarter, the committee shall prepare a list of all the 
members and office bearers who were in arrears for six months from the date 
on which the tax became due and submit it to the Deputy Commissioner. If 
no notice of demand has been previously served by the committee, the Deputy 
Commissioner is enjoined to serve a special notice on the defaulter calling upon 
him to pay the arrears within 30 days from the date of service. If, however, 
notice has already been issued by the committee, then thé disqualification con- 
templated ensues automatically under s. 22-B of the Act. 

Habib Mohammad, as I have already said, was a sitting member from thé old 
ward No. 12, but during his membership he fell into arrears with his taxes. 
On the date of the present election he had not paid a sum of Rs. 314.43 nP. 
by way of taxes for the period from April 1, 1958, to December 31, 1958. The 
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taxes from April 1, 1958, to June 30, 1958, became due on June 30, 1958, and 
so a notice was issued to him along with some other defaulters under s. 22-A (7) 
of the Act to pay up the arrears. This notice, it is not in dispute, was issued 
on January 15, 1959, prior to the date on which Habib Mohammad filed his 
nomination paper and a list was submitted to the Deputy Commissioner show- 
ing Habib Mahammad as a defaulter. While the various stages prior to the 
election were taking place, the Collector was considering the cases of these de- 
faulters and on April 22, 1949, the Collector passed an order in which he 
declared that four members of the Municipal Committee had failed to pay 
taxes due from them from April 1, 1958, till December 31, 1958, and he, there- 
fore, ordered that they were disqualified from holding membership of the 
Municipal Committee with immediate effect. One of them was Habib Mohammad. 

As required by the Rules, the order was published in the official gazette on 
April 30, 1959. Since Habib Mohammad was also standing for re-election in 
the elections which were impending, the Collector ordered that the Supervising 
Officer of the elections should be informed that under s, 22-B of the Act Habib 
Mohammad was disqualified for non-payment of municipal taxes and that ‘‘he 
should not be allowed to participate in the election till the disqualification is 
removed. He should inform the candidate forthwith.’’ The major part of the 
arguments in this revision was directed to showing that the latter part of the 
order which I have quoted above was without jurisdiction and could not have 
the effect of disallowing Habib Mohammad from contesting the election. Pur- 
suant to the Deputy Commissioner’s order, 2 memorandum was sent to the Sub- 
Divisional Officer, Buldana (the Supersiving Officer), on April 22, 1959, which 
he presumably received the same day. Habib Mohammad failed to pay the 
arrears till the date of election, viz. May 6, 1959, and the Supervising Officer, 
therefore, removed his ballot box from the polling booth on the date of the 
elections. He was thus excluded from the election. The election petition out 
of which this revision application arises challenged not merely the order of the 
Collector excluding Habib Mohammad from the election but also the action of 
the Supervising Officer in removing the ballot box on the date of the elections. 
The Civil Judge, Senior Division, has upheld Habib Mohammad’s contention, 
allowed his election petition, and declared the election from ward No. 16 void. 
He held that, therefore, casual vacancies had arisen. 

On the merits of the questions raised in the election petition, the Civil Judge, 
Senior Division, has, held that the petitioner Habib Mohammad was undoubtedly 
in arrears with the taxes and that, therefore, he was clearly disqualified for 
being a member or for standing for election. A point was raised before him 
on behalf of Habib Mohammad that the disqualification under s. 22-B(b) is 
only as regards ‘‘re-election”, ‘‘re-nomination’’ or ‘‘re-appointment’’ and those 
words thus did not cover a general election such as was held in the present case 
but merely a bye-election. That point the learned Civil Judge decided against 
Habib Mohammad. 

Having, however, held that Habib Mohammad was a defaulter in the payment 
of taxes and that he was accordingly disqualified for re-election until the arrears 
due by him to the Committee had been paid up, the trial Judge went on to 
eonsider whether the Collector could, notwithstanding such a disqualification, 
restrain him from contesting the election at the stage at which the Collector 
ordered him to be excluded. The view which the trial Judge took was that 
Habib Mohammad was duly nominated and was also allotted a symbol and that, 
therefore, the election having progressed a great deal and the question about 
his eligibility having been determined there was a finality attached to those steps, 
and that, therefore, he could not be deprived of his right to contest the election 
by the removal ‘of his ballot box at the final stage of the poll. He held that 
that amounted to cancellation of the nomination duly examined, scrutinised and 
accepted, and that neither the Collector nor the Supervising Officer had the 
power to disturb the order accepting the nominations made by the Supervising 
Officer. -In the words of the trial Judge, 
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“once the stage for the elections was set, I don’t find any legal authority vested in the 

Collector or the Supervising Officer to disturb or interrupt or modify the legal course 
that the election has to run once the scrutiny is completed and the candidates are found 
duly nominated, even though some of them have incurred a disability subsequent to the 
date of the scrutiny or some, whose nominations were found to be improper had acquired 
eligibility before the date of polling.” 
He also held that by the exclusion of Habib Mohammad the other contestants 
had been given an unfair advantage and the result of the election had been 
materially affected. He, therefore, declared the election void in respect of the 
general and reserved seats from ward No. 16 and declared that casual vacancies 
had occurred. The applicants in revision under s. 20-A(5) of the Act have 
challenged these findings before me. Section 20-A(5) requires that I must 
satisfy myself that the decision is contrary to law or that the Court has exer- 
cised jurisdiction not vested in it by law or has failed to exercise a jurisdiction 
vested in it by law. 

Two further questions have been raised in this revision application. These 
relate to the validity of the presentation of the election petition by Habib 
Mohammad and to limitation. For an undersanding of these points it is neces- 
sary to state some further facts. The result of the election was announced by 
a gazette notification dated May 22, 1959. The petition out of which the 
present revision application arises was presented on June 10, 1959. The peti- 
tioner mentioned it in the cause title that he was presenting it to the District 
Judge, Buldana. Under s. 20-A(2) the petition has to be presented within 
fourteen days from the date on which the result of such election was notified, 
and obviously the presentation on June 10, 1959, before the District Judge was 
beyond fourteen days. But it was the petitioner’s case that all the civil Courts 
were then closed for the summer vacation and so there was no Court before 
which the petition could be filed. It is not in dispute that the Courts were 
closed for the summer vacation from May 3, 1959, to June 14, 1959, and they 
re-opened after the vacation on June 15, 1959. According to the petitioner, he 
inquired from a clerk of the District Judge and learnt that the District Judge 
was on leave, and since all the other civil Courts were closed, the clerk declined 
to accept the petition or the deposit on May 26, 1959. The petitioner further 
alleged that, therefore, he went to Khamgaon on May 28, 1959, where the Assis- 
tant Judge used to sit and was informed that that Court would not accept his 
petition as the Courts were closed for the summer vacation. He, therefore, re- 
turned to Buldana and on June 2, 1959, he presented the petition to the clerk 
of the Court of the Civil Judge, Senior Division, Buldana, who could not accept 
it as it was vacation and returned it to the petitioner for re-presentation on 
June 15, 1959. Meanwhile, on June 10, 1959, the District Judge, Buldana, 
returned from vacation and resumed duties and, therefore, the petition was 
presented to him on June 10, 1959, and was accepted. The District Judge then 
sent it to the Civil Judge, Senior Devision, for disposal. These facts are not 
disputed before me and are clearly established from the several endorsements 
made by different officials on the face of the election petition itself. Upon these 
facts, it has been contended on behalf of the applicants in revision that the 
election petition was not merely barred by time but that it was wrongly pre- 
sented, and the District Judge had neither jurisdiction to proceed with it nor 
to send it to the Civil Judge, Senior Division, to try it. 

The election petition was tried by the Civil Judge, Senior Division, Buldana, 
to whom it was sent and he has held on these preliminary questions that the 
petition was presented within time and that Habib Mohammad could rely on 
the provisions of s. 4 read with s. 29 of the Indian Limitation Act. He has also 
held that even if it be held that the District Judge had no authority to receive 
or try the petition, the petition was within time on the date on which it was 
received in his Court. 

The points relating to the presentation of the petition and limitation were 
decided in favour of Habib Mohammad by the trial Court, and the applicants 
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in revision have contended that these findings were wrongly given. I would 
first of all dispose of these preliminary contentions. So far as the presentation 
of the petition is concerned, the relevant provision of law is contained in's. 20-A, 
sub-ss. (J) and (2) of which run as follows: 

‘ “20-A. (1) No election notified under section 20 shall be called into question except 
by a petition presented in accordance with the provisions of this section. 

(2) Such petition shall be presented to the District Judge or Additional District 
Judge or to a Civil Judge especially empowered by the’ Provincial Government in this 
behalf within the local -limits of: whose jurisdiction the election was held and no peti- 
tion shall be admitted unless it is presented within fourteen days from the date on which 
the result of such election was notified.” 

I have already stated that the petition on the face of it was instituted ‘‘In the 
Court of the District Judge, Buldana’’; but it was ordered to be transferred 
to Civil Judge, Senior Division, for disposal by the District Judge on the 
very day it was presented, that is to say, June 10, 1959. Now, sub-s. (2) 
of s. 20-A says that such a petition shall be presented to the District Judge or 
Additional District Judge or to a Civil Judge especially empowered by the 
Provincial Government in this behalf within the local limits of whose juris- 
diction the election was held. The contention is that the words ‘‘especially em- 
powered by the Provincial Government in this behalf’? govern all the three 
categories of Judges mentioned in the sub-section, namely, the District Judge, 
the Additional District Judge and the Civil Judge, and that so far as the 
former two classes of Judges are concerned, there is no valid empowering by 
the Provincial Government. The only notification in this respect is the notifi- 
cation No. 3130-3360-C-XIII, dated November 6, 1947, issued by the then Pro- 
vincial Government of the Central Provinces and Berar which is reproduced 
at page- 179 of the Municipal Manual, (1956). That notification merely em- 
powered all Judges of the Courts of Civil Judges (Class I) to try the said election 
petitions. It was urged that unless the District Judge before whom the petition 
was presented was S‘especially empowered” he had no jurisdiction to receive 
the petition, much less to transfer it to the Civil Judge, Senior Division. 


On behalf of the present opponent No. 1 Habib Mohammad, it was urged that 
the words ‘‘especially empowered by the Provincial Government in this behalf’” 
govern only the last-named category of Judges, namely, a Civil Judge, and not 
the District Judge or Additional District Judge. In support of the contention, 
on behalf of the applicants in revision reliance has been placed upon a decision 

of a single Judge of the High Court of Nagpur in Purshottam v. G. V. Pandtt.' 
No doubt, that decision supports the contention on behalf of the applicants. 


In that decision, Mr. Justice Kaushalendra Rao took the view that the words 
‘especially empowered by the Provincial Government in this behalf” qualify 
all the three categories of Judges mentioned in the sub-section, and the reason 
why the learned Judge so held was that an election could be called in question 
by morethan one petition and, therefore, upon the interpretation that the quali- ` 
fying words only govern ‘‘a Civil J udge’’, the result would be that such a peti- 
tion could be presented either to a Civil Judge who has been empowered by the 
notification, as also to the District Judge and the Additional District Judge, 
though not ‘empowered. He held that that would result in a possible conflict of 
decisions. The reasoning was thus put by the learned Judge at page 213, column 
2'of the A.I.R. report: 
“...It could not have been the, intention of: the Legislature that simultaneous enqui- 
ries should go on with respect to the same election before different authorities having 
co-ordinate jurisdiction leading to a possible conflict of decisions.” 


He, therefore, held that the view was preferable that the qualifying words were 
intended to apply to all the three categories of Judges mentioned in the sub- 
section. 


. 1 [1950] A. I. R. Nag. 212. 
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Undoubtedly, the consideration which weighed with the learned Judge was, 
with all respect, a weighty consideration. But it seems to me that the assumption 
on which it was based, viz. that it would lead to a possible conflict of decisions, 
was not well-founded. One or the other party to the proceedings can always 
bring it to the notice of the Court that another proceeding in which the same 
issues were involved was pending or subsequently commenced. The District 
Judge would then have the power to transfer one or the other proceeding or try 
both himself so as to avoid a conflict, 

The principal duty of a Court in construing a provision of law is first 
of all to interpret the provision, and only if there is any doubt as to its possible 
interpretation can extraneous considerations such as the difficulties or anoma- 
lies that such an interpretation would create, be taken into account. Purshot- 
tam’s case moreover has been now overruled by the Madhya Pradesh High 
Court in Bhojraj v. State.2 The view taken in that case was that the text of 
the sub-section itself indicates that the words ‘‘especially empowered by the 
Provincial Government in this behalf’’ govern only ‘‘a Civil Judge’’ and not 
the other categories, namely, the District Judge or Additional District Judge. 
The Division Bench stressed the use of the word ‘‘or’’ to divide the words 
‘District Judge or Additional District Judge’’ from ‘‘a Civil Judge”, and 
they observed (p. 287): 


“The effect of the use of the words ‘or’ and ‘to’ is to create two categories, the first is 

comprised of the District Judge and Additional District Judge, and theffSecond, of the 
Civil Judge. The qualifying clause, therefore, cannot by any rule of construction or 
grammar be carried beyond Civil Judge.” 
With all respect, I prefer the view taken by the Division Bench of the Madhya 
Pradesh High Court and hold that the words ‘‘especially empowered by the 
Provincial Government in this behalf’’ oceurring in sub-s. (2) of s. 20-A of the 
Act govern only the preceding words ‘‘a Civil Judge’’ and not the words 
‘‘the District Judge’’ and ‘‘ Additional District Judge.”’ 

Upon this view, the position would be that the District Judge and the Addi- 
tional District Judge would have co-equal jurisdiction with a Civil Judge duly 
empowered. The District Judge needs no empowering and would undoubtedly 
have jurisdiction in trying these election petitions. Therefore, the presentation 
to him on June 10, 1959, was a valid presentation. I may here state that so 
far as the present applicants are concerned, they have not pressed before me 
the other contention as to jurisdiction raised in Civil Revision Application 
No. 394 of 1960 that the notification which empowers Civil Judges (Class I) as 
contemplated by the then prevalent C. P. and Berar Courts Act, 1917, does not 
cover and cannot apply to Civil Judges, Senior Division, as contemplated by 
the Bombay Civil Courts Act, 1869. I hold that the presentation of the peti- 
tion was a proper presentation. 

Then I turn to the question of limitation. The result of the election was 
notified in the official gazette on May 22, 1959, The election petition has to be 
presented within 14 days from that date. It was actually presented on June 
10, 1959, so that prima facie it was barred. In this respect, the petitioner before 
the trial Court merely claimed that the time during which the Courts were 
closed should be excluded. Undoubtedly, the petitioner did not present his 
petition on the expiry of the vacation which was on J'une 14. 1959, but earlier 
ie. on June 10, 1959, because the District Judge was available on that date. 
But up to June 10, 1959, in my opinion, he would undoubtedly be entitled to 
exclude the time because the election having been notified in the official gazette 
on May 22, 1959, when the Civil Courts were closed, he could present the peti- 
tion certainly on the day they re-opened. In fact, he has presented it earlier 
when the District Judge was available. In my opinion, s. 29 of the Limitation 
Act read with the provisions of s. 4 would be applicable to the present proceed- 
ings. There appears to be no decision on the point, but there is nothing to 


2 [1958] A. I.. R. M. P. 286. 


r 
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show that s..4 would not apply to an election petition under the C. P. and Berar 
Municipalities Act. It is a ‘‘special law’’ as contemplated in s. 29. Therefore, 
s. 4 would be attracted . I hold that Habib Mohammad’s election petition was 
within time and I confirm the findings of the trial Judge on this question. 


Then I turn to the questions on merits. As I have indicated above, the trial 
Judge held that Habib Mohammad was ‘obviously disqualified to be elected a 
member because he had not paid up the arrears of municipal taxes, whether ou 
the date of nomination or on the date of election. Neither the facts nor the 
said findings have been challenged before me by Mr. G. 8. Padhye appearing 
on behalf of the opponent Habib Mohammad. On the contrary, it was coneeded 
even in the arguments before me that the arrears had not been paid even till 
the date of the filing of the petition. To that extent, the finding was in favour 
of the applicants. But the trial Judge then went on to consider what was the 
effect of that disqualification, and’ the question which, according to him, to be 
decided was posed by him as follows: 

“The next question is whether the action of the Collector i is legal. Now we have here a 
very complicated position. The election has progressed to a stage when the next stage 
was the polling day and here is one of the candidates who has been duly nominated and 
assigned a symbol who has incurred a fresh disqualification thereafter and who could 
have paid off the arrears and removed it, after the notice, but does not do so and invites 
the disqualification. Obviously he is disqualified to be elected a member. Can the Col- 
lector restrain him from competing at the election thereafter?” (Sic) 

After an examination of the rules and the provisions of the Act, the learned 
Judge reasoned as follows: 

“What the impugned order has done is that a ballot box of the applicant was taken 

away and those of the rest were kept at the poll. This amounts to cancellation of the 
nomination duly ‘examined and proper after scrutiny and disturbing the order of the 
nominations as placed by the superniemg officer, allowing an unfair advantage to other 
contestants.” 
The‘ learned Judge further arid that election was a continuous process 
consisting of several stages of which nomination is one such stage, and once 
each stage is over some sort of finality is imparted to that stage and it cannot 
be re-opened. He, therefore, held that the act of the Supervising Officer in 
removing the ballot box of Habib Mohammad and his decision that he should 
not be allowed to participate in the election amounted to a fresh serutiny of the 
nomination paper of Habib Mohammad cancelling the oe order accepting 
his nomination and 


“hence the act of the Supervising Officer in disallowing the petitioner to participate in 


‘the election after certifying his eligibility is illegal and amounts to the rejection of the 


nomination of the petitioner which he was not competent to do at the stage.” 

The trial Judge also held that this affected the result of the election and, there- 

fore, he set aside the entire election and declared that casual vacancies had 

occurred in the general and reserved seats of ward No. 16 of Buldana Town. 
Sections 22-A and 22-B of the Act provide as follows: 

“22-A. (1) Within fifteen days from the expiration of each quarter, a committtee 
shall— 

(a) prepare a list of all members, including the president and vice-presidents, who 
have failed to pay any tax due by them to the committee within six months from the 
date on which such tax became due; l 

(b) issue to every person included in the said list a notice of demand requiring him 
to pay the arrears within thirty days from the date of service of such notice; and 

(e) submit’a éopy of the list to the Deputy Commissioner. 

(2) On receipt of the list, the Deputy Commissioner shall, if he finds that a notice 
of demand has not been issued to any person included therein, issue to such person a 
special notice ‘of demand requiring him to pay the arrears within thirty days from the 
date-of the service of such special notice. 
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(3) The Provincial Government may make rules under this Act providing for all 
matters connected with the administration of this section. 

22-B. Any president, vice-president or member of a committee—- 

(a) shall cease to hold office, if he fails to pay the arrears of any tax due by him to 
the committee in accordance with any notice issued under section 22-A; and 

(b) shall be disqualified for re-election, re-nomination or re-appointment to any such 
office until the arrears due by him to the committee have been paid and a certificate in this 
behalf has been granted to him in the manner prescribed by rules made under this Act.” 
It is to be noticed that both these sections deal with certain consequences of 
non-payment of municipal dues by only a limited elass of persons, namely, the 
persons who were previously members or certain stated office bearers of the 
municipal committee. These sections do not apply to the ordinary voter at 
a municipal election. Upon it being determined that any member of a muni- 
cipal committee or its president or vice-president has not paid his taxes as 
prescribed by s. 22-A, two disabilities ensue so far as the defaulting party is 
concerned. Under cl. (a) of s. 22-B, he ‘‘shall cease to hold office” if he fails 
to pay the arrears in accordance with the notice issued to him under s. 22-A; 
and under cl. (b) he ‘‘shall be disqualified for re-election... to any such office” 
until the arrears due by him to the committee have been paid and a certificate 
granted to him as prescribed by the rules. By the creation of both these dis- 
abilities (I advisedly do not use the word ‘‘disqualification’’ here in order to 
maintain a distinction between that subject separately dealt with in s. 15 and 
the one dealt with here) the statute has made special provision to meet a special 
ease. It is clear that the intention of the Legislature was to prevent members 
and certain office bearers from taking advantage of the fact that they were 
members or office bearers, to delay or not pay at all their legitimate dues to a 
body of which they were members or office bearers. The object behind the 
enactment was to prevent a certain species of malpractice which, it is common 
knowledge, was extensively rampant. 

Section 15 deals with the general disqualifications of candidates for election and 
lays down as many as nine disqualifications in its several clauses. But it is of 
some importance to notice that none of those disqualifications make any reference 
to the disqualification mentioned in cl. (b) of s. 22-B. Some reference was made 
in the arguments to cl. (j) of s. 15 to suggest that the disqualification under 
s. 22-B also becomes a disqualification under s. 15. Clause (7) of s. 15 runs as 
follows: 

“No person shall be eligible for election or nomination as a member of a committee, 
if such person... 

(j) is under the provisions of any law for the time being in force, ineligible to be a 
member of any local authority;...” 
It was urged that this clause covered the disqualification under s. 22-B and that, 
therefore, there was no reason to regard the disability under s. 22-B as on any 
special footing. Even assuming that the words in cl. (j) of s. 15 ‘‘any law for 
the time being in force’’ apply to the provisions of the C. P. and Berar Munici- 
palities Act itself and not to any law other than that Act, still el. (7) of s. 15 only 
says that a person shall not be eligible for election or nomination as a member 
of a committee if under the provisions of any law for the time being in force, 
he is ineligible to be a member of any local authority. Those words may con- 
eeivably have a reference to cl. (a) of s. 22-B which deals with eligibility to 
continue to hold office, but it can in no case refer to cl. (b) of s. 22-B which 
refers to the disability to stand for re-election etc., at all. It must, therefore, 
be held that so far as el. (0) of s. 22-B is concerned, it makes a special provi- 
sion for and visits certain special consequences upon sitting members or the 
president or vice-presidents of a committee, who have not paid their taxes. I 
have already referred to the reasons why the Legislature made these salutary 
provisions, and in view of those reasons it is understandable that the disability 
under cl. (b) of s. 22-B is a disability specially provided for and it is a disability 
over and above the several disqualifications to which every person is- generally 
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subject under the provisions of s. 15. Once such a disability is specially im- 
posed it is also understandable that such a disability could come into effect at 
any time and at any stage of an election and does not stand on a par with the 
disqualifications mentioned in s. 15. 

The next point that may be noticed so far as the provisions of s. 22-A and 
22-B are concerned is that unlike the disqualifications in s. 15, the attaching 
of the disability contemplated under s. 22-B does not require the interposition 
of anybody nor order of any officer. The disability is automatic in its operation. 
No doubt, under s. 22-A, the committee has first of all to give a notice if arrears 
have not been paid within six months from the date on which such tax becomes 
due, requiring payment within thirty days. If such a notice has not been 
given, then a further power is given to the Deputy Commissioner to serve a 
special notice of demand requiring payment within thirty days from the date 
of the service of the special notice. This shows the anxiety of the Legislature 
to see that every member and office bearer pays up what is due by him to the 
committee regularly and the Legislature has vested plenary powers of recovery 
in the Deputy Commissioner. But there is no provision in s. 22-A to the effect 
that in the event of the notice not being complied with the Deputy Commissioner 
shall make an order disentitling a defaulting member or office bearer from 
standing for an election. On the other hand, the use of the words ‘‘shall be 
disqualified for re-election’’ in s. 22-B, cl. (b), are unqualified and clearly in- 
dicate that the consequence is automatic and does not await the passing of any 
order by any authority. Upon this view; in the instant case the order of the 
Collector passed on April 22, 1959, was hardly necessary. I must regard it as 
an order passed ex abundanti cautela and so a mere superfluity. Whether the 
Collector held or did not hold that Habib Mohammad was disqualified, he was 
by operation of the law automatically disentitled to stand for election. I stress 
the special nature of this disability and the manner in which it takes effect 
because it seems to me that the trial Judge did not sufficiently grasp its nature 
and in consequence failed to consider its true scope and effect. 

T next turn to examine the powers of the Supervising Officer under the 
Madhya Pradesh Municipal Electoral Rules, and the procedure prescribed for 
the holding of elections. It is necessary to consider these because of the view 
taken by the trial Judge that once a nomination under the rules comes to be ac- 
cepted, the disqualification under s. 22-B, el. (b), even though incurred, cannot 
result in the candidate being excluded from election. 

These rules have been recently amended and considerable changes have been 
made after the C. P. and Berar Municipalities Act was amended by the ©. P. 
and Berar Municipalities (Bombay Amendment) Act, 1958 (XVI of 1958). The 
present elections are governed by the rules as amended. Rule 2 deals with the 
preparation of the list of voters and prescribes how it is to be maintained. Rule 
7 prescribed that at least nine weeks before an election, the Deputy Commissioner 
or:the Tahsildar shall fix the days, hours and places of polling for each ward; 
and rr. 8-A and 8-B lay down that the hours and days of polling shall be 
fixed and duties prescribed for polling officers. Rule 9 deals with the nomina- 
tions and how they are to be received and scrutinized. Rule 10 prescribes that 
the Supervising Officer shall declare the candidates for each ward held to he . 
duly nominated and further provides for the declaration of a sole candidate 
as elected in the event that there is no contest. Rules 11-B and 11-C deal with 
the rights of electors and their duties. 

It will be noticed that there is no provision in the Electoral Rules making it 
incumbent upon the Supervising Officer to ensure that once a candidate is 
nominated and his nomination paper is accepted, he shall be allowed to partake 
in the election. There is not even a provision that a ballot box shall be pro- 
vided for every candidate once he is nominated. It was urged that r. 15 
indirectly assumes it because it provides that the polling officer shall be fur- 
nished with as many ballot boxes as may be necessary marked with the colour 
and symbol of the candidates. But here again, by the use of the word ‘‘candi- 
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dates’’ it must necessarily mean candidates who are lawfully entitled to stand 
as candidates. In the instant case, upon the findings reached by the trial Judge 
—findings which are not disputed before me—Habib Mohammad had ineurred 
a disqualification under s. 22-B and was not entitled to be a candidate. It is 
clear, therefore, that in these rules there is no positive requirement of law that 
a ballot box must be provided for each candidate once he is duly nominated. 
There is also nothing in the Act or the Rules to suggest that any one of the 
stages contemplated in the Rules has been given finality by the Rules or the Act. 
The authorities referred to by the learned Judge are all authorities which deal 
with parliamentary or other elections but not municipal elections and in any 
event none of them was concerned with a special provision of law like the one 
to be found in s. 22-B. Even assuming that the process of election is a conti- 
nuous process, still what I have to consider here is: What is the effect of the 
statutory provision for disqualification made under s. 22-B, cl. (b), upon this 
continuous process, and whether notwithstanding that the law requires that a 
president, vice-president or member of a committee shall be disqualified for re- 
election, re-nomination or re-appointment to any such office if he fails to pay 
up the arrears, it must be held that such a provision ought not to be given effect 
to and is rendered nugatory or of no effect simply because the process of elec- 
tion has gone beyond a certain stage? It seems to me that in the absence of 
any provision to that effect in the Act or in the Rules it is impossible to hold 
that the disqualification clearly laid down by el. (b) of s. 22-B should not be 
enforced simply because a candidate has been nominated or his nomination 
paper scrutinized and accepted or because the last date for withdrawal of 
nomination has expired or because he has been allotted a symbol or because the 
date for the final polling at the election is very close. 

As I have said, the provisions made in ss. 22-A and 22-B were made with the 
salutary object of checking a growing evil of members and office bearers of 
committees taking undue advantage of their offices and not paying their taxes 
to the committees.’ I have shown that, therefore, the Legislature made separate 
and special provision to penalise such persons from being re-elected or re-nomi- 
nated or re-appointed. It seems to me that it would be defeating the purpose of 
the law to hold that if by some means, either by misrepresentation or by sup- 
pression of facts, a candidate can once get his nomination accepted by the 
Supervising Officer or successfully delays the discovery of the fact that he has 
not paid the municipal taxes he should thereby be enabled to get over a posi- 
tive disqualification created by law. 

The trial Judge took the view that when the Supervising Officer removed the 
ballot box of Habib Mohammad in the instant case, that amounted to the can- 
cellation of his nomination duly accepted after scrutiny. I am unable to 
appreciate that reasoning in face of the provisions of s. 22-B. el. (b). Admit- 
tedly, the Supervising Officer was acting in consonance with those provisions 
and was attempting to enforce them. There was no question here of the can- 
eellation of any nomination, but what was actually done was that it was found 
that the candidate whose nomination had been accepted was disqualified for 
standing for re-election and, therefore, he was: not allowed to be a candidate 
at the election. 

The trial Judge also held that such a clear rejection of the nomination ‘of 
Habib Mohammad before the poll 

“obviously affected the result. There is bound to be an unfair advantage gained by 
the other contestants when the box of the applicant was withdrawn.” 
The trial Judge did not state what was the unfair advantage which the other 
contestants gained. I am rather inclined to think that the chances of election 
of the other candidates improved because Habib Mohammad was knocked out: 
At the most, it may be said that the voters were deprived of the opportunity to 
vote for Habib Mohammad. But I do not see what was unfair in the other 
candidates getting the votes to which Habib Mohammad- was aaan itigoly not 
entitled because he could not'stand, at all. 
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The matter may be looked at from another angle. The learned Judge has 
declared the election of the applicants before me void. Such a declaration can 
only be given under some authority of law.. That authority is conferred upon 
the Judge by r. 17 of the Municipal Election Petition Rules, 1947. Rule 17 
thereof runs as follows: ° 


“Save as hereinafter. provided in this rule, if, in the opinion of ‘the Judge,-— 

(a) the election or selection of ‘a candidate has been procured or-induced, or the 
result of the election or selection has been materially affected, by corrupt or illegal 
practice; or 

(b) any corrupt or illegal practice specified in the rules framed under section 176, 
sub-section (2), clause (ii), has been committed by an elected or selected candidate or 
his agent; or 

(c) the result ‘of the alean or selection has basil materially affected by any irre- 
gularity in respect of a nomination or by the improper reception or refusal of a vote, or 
by any non-compliance with the provisions of any of the rules framed under section 10, 
sub-section. (4), and section 17, sub-section (1), and section 18, sub-section (6), 
the election or selection of the candidate shall be void:” 

These rules are made under s. 20-A(3). The power of the Judge to grant 
relief is circumscribed by these rules, and unless a case can be brought under 
r. 17, there is no power in the Judge to declare the election void. Now, ad- 
mittedly upon the facts of the present case, there is no corrupt or illegal practice 
alleged against the applicants. Therefore, cls. (a) and (b) of r. 17 will not 
be attracted. The question then is whether the case can possibly be brought 
under the provisions cl. (c) of r. 17. The removal of the ballot box cannot 
have the effect of ‘‘the improper reception or refusal of a vote’’. These words, 
in my opinion, refer back to the Madhya Pradesh Municipal Electoral Rules 
which deal with the acceptance of a vote in the event of a dispute or the refusal 
to permit a person to vote. Then there is the last clause of s. (c) of r. 17, 
which speaks of the non-compliance with the provisions of any of the rules 
framed under certain sections. They are s. 10, sub-s. (4), s. 17, sub-s. (7), and 
s. 18, sub-s. (6). Section 10(4) refers to the election of a Harijan candidate 
and prescribes that any vacancy due to the failure to elect such a person may 
be filled up by nomination by-the State Government. Section 17(J) refers to 
casual vacancies, which is not the case here. The present s. 18(6) deals with 
the power of the State Government to make rules for regulating the manner of 
election of presidents and the appointment of vice-presidents. In the light of 
the present s. 18(6), r. 17(c) makes no sense. Even having regard to the 
old s. 18(6) it is difficult to understand to what provision it was intended to 
refer. No doubt, s. 18 as a whole deals with the election of president andap- 
pointment of vice-presidents, which is not the case here. It is clear, therefore, 
that upon the grounds made out in the present petition and even accenting the 
findings of the learned Judge, he had no power to declare the election of the 
applicants void having regard to the provisions of r. 17 of the Municipal 
Election Petition Rules. No other power ‘to declare the election void has been 
pointed out to me. I must hold, therefore, that the declaration granted by 
the learned Judge declaring the election of the applicants void was not in ac- 
cordance with law and that in declaring the election void, he has exercised a 
jurisdiction not vested in him by law. 

I, therefore, allow the application for revision; set aside the order of the trial 
Judge and dismiss the election petition filed by opponent No. 1 Habib Mohammad. 
The opponent Habib Mobammad shall pay the costs of the election petition and 
of this revision and bear his own. The applicant in revision shall be entitled to 
a refund of his seeurity deposit. 

Application allowed. 
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[NAGPUR BENCH] 


Before Mr. Justice Kotval. 


TRIKAMJI DAMJI v. BHIKALAL WADILAL SHAH." 


C.P. and Berar Municipalities Act (II of 1922), Secs. 15(1), 20-A(2) —Bombay Civil Courts 
(Extension and Amendment) Act (XCIV of 1958), Sec. 8—Candidate standing for 
election to municipal committee—Loans previously made by such candidate to muni- 
cipal Committee—Loans outstanding when nomination paper of such candidate coming 
to be scrutinised—Candidate holding pro notes signed on behalf of Committee in his 
favour—Whether candidate disqualified under s. 15(1)—Whether Civil Judge, Senior 
Division, has jurisdiction to try election petition under s. 20-A(2)—Notification issued 
by Gouernment under statute—How it should be interpreted in case of doub as to 
its applicability. 


A candidate who stood for election to a municipal committee governed by the C. P. 
and Berar Municipalities Act, 1922, had advanced certain sums of money to the 
municipal committee. On the date on which the candidate’s nomination paper came 
to be scrutinised these loans were still outstanding and he held pro notes signed on 
behalf of the committee in his favour. On the question whether under s, 15(1) of the 
Act the candidate had, when his nomination paper came to be scrutinised, “directly 
or indirectly any interest in any contract with the committee”:— 

Held, that the lending of money by the candidate to the committee gave rise to a 
contract, and inasmuch as he was legally concerned in the return of the money, he 
had directly or indirectly an interest in the contract, and 

that, therefore, the candidate would have such an interest in the contract as would 
disqualify him under s. 15(1) of the Act. 

Tejilal v. State, explained. 

K. C. Sharma v. Ramgulam,’ Rohit Kumar Sahu v. State of M. P.; Chatturbhuj 
Vithaldas v. Moreshwar Parashram,' Tranton v. Astor,’ Royse v. Birley: Lal Shyam 
Shah v. V. N. Swami,’ Hazarimal v. The Crown, Comr. I.T. B’bay v. Ogale Glass 
Works’ and Nariman v. Municipal Corporation of Bombay,” referred to. 

A Civil Judge, Senior Division, has jurisdiction to receive and try an election peti- 
tion made under s. 20-A (2) of the C. P. and Berar Municipalities Act, 1922. 

The “Civil Judge, Class I” of the notification No. 3130-3360-M-XIII, dated Novem- 
ber 6, 1947, issued by the then Government of the Central Provinces and Berar, can be 
equated with any category of Civil Judge under the present dispensation. 

Where a notification is extant and there arises a doubt as to its applicability, that 
interpretation should be placed upon it which would make it effective and not 
nugatory. 

The effect of the first proviso to s. 8 of the Bombay Civil Courts (Extension and 
Amendment) Act, 1958, is that oniy anything done or any action taken under any of 
the Acts, Ordinance or Order so repealed is saved. 


THE facts are stated in the judgment. 


B. E. Mandlekar and M. R. Mandlekar, for the applicant. 
P. G. Palsikar and S. V. Natu, for opponent No. 1. 


Kotvay J. This is an application for revision under s. 20-A‘(5) of the C.P. 
and Berar Municipalities Act, 1922. It relates to a municipal election dispute. 
General elections were recently held in several municipalities in the Vidarbha 
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area. In this revision, I am concerned with the election of members from ward 
No. 7 of the Karanja Municipal Committee. The applicant Trikamji, son of 
Damaji, who moved the election petition, was one of the candidates for election 
from the said ward. Opponents Nos. 1 to.4 had also filed their nomination 
papers, but opponents Nos. 3 and 4, Kisan Kondba Jadhao and Nivritti Pandu 
Shende, respectively, withdrew their candidature within the time fixed. The 
nomination of opponent No. 2 Ramchandra Ganu Jadhao was rejected by the 
Supervising Officer and that rejection has not been disputed. Therefore, at the 
election there were only two contestants, namely, the applicant Trikamji and 
opponent No. 1 Bhikalal Wadilal Shah. Bhikalal has been declared elected and 
Trikamji was defeated. The voting . was 349 votes for Bhikalal and 46 votes 
for Trikamji. 

The programme announced by the authorities for holding the election was 
as follows: 


- (i) The last date for filing the nomination paper- was December 13, 1958. 

(ii) The scrutiny of nomination papers‘ was to take place on December 17, 1958. 

(iti) The last date for withdrawal of candidature was December 27, 1958. 

(iv) The election was to take place on January 1, 1959. 

Prior to the date of the scrutiny of nomination papers, Trikamji had taken 
objection to the nomination of Bhikalal, his only rival at the election, but that 
objection was overruled. ` 

The objection raised by Trikamji to the nomination of Bhikalal was that he 
was not eligible for election by virtue of the provisions of s. 15(7) of the Act. 
It was alleged that he had directly or indirectly an interest in a contract with 
the Karanja Municipal Committee. Bhikalal had advanced to the Committee 
two sums of money as follows: 

Rs. 10,000 on August 17, 1958; and 

Rs. 5,000 on September 13, 1958. 

For these advances, the Committee had passed a resolution, and an officer of 
the Committee executed pro notes in favour of Bhikalal. On the date of his 
nomination, as also on the date of scrutiny, namely, December 17, 1958, these 
loans had not been satisfied and, therefore, it was urged that the opponent 
Bhikalal should be held to have an interest in the contract of loan made between 
him and the Committee. The objection was overruled by the Supervising Officer 
in a short order as follows: . 

“The objector is heard. The Municipal Committee informs that the Municipal Com- 
mittee had taken loan from the candidate Bhikalal Wadilal. That he has no other interest 
in the business of the M. C. It does not appear to be a contract or interest in M. C’s 
affairs as envisaged under section 15(1) of the Municipalities Act...Objection is, there- 
fore, reject 

The alectioti was originally fixed for January 14, 1949, but it could not be 
held on that date because the applicant moved this Court by way of an applica- 
tion under arts. 226 and 227 of the Constitution. That was Special Civil Ap- 
plication No. 2 of 1959 which was rejected by this Court on March 11, 1959. 
Nothing however turns upon that rejection because this Court did not express 
its view -on the merits of the objection. It held that the applicant had another 
remedy open by way of an election petition which he ultimately filed. A peti- 
tion to the Supreme Court of India was also rejected summarily. During the 
pendency of proceedings in the High Court stay was granted and, therefore, the 
election which was to be held on January 14, 1959, had to be postponed. After 
the rejection of the Civil Application the election was ultimately held on April 29, 
1959, and the opponent Bhikalal was declared elected having obtained 349 votes 
against the ‘petitioner’s 46 votes. Thereupon Trikamji filed an election petition 
on July 9, 1959, before the Civil Judge, Senior Division, Akola. 

Bhikalal has in reply to the election petition alleged that the two loans which 
he had advanced to the Committee had been duly satisfied on January 8, 1959. 
At the hearing of the election petition, neither party, however, led any evidence 
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whatsoever and submitted the dispute for decision upon the legal issues arising. 
There is, therefore, nothing before me from which it can be held that the loan 
was repaid to the opponent Bhikalal on January 8, 1959. However, on the sub- 
mission of counsel for both the parties nothing turns upon such an allegation 
of repayment even if proved, because the loans were repaid after the order of the 
Supervising Officer was passed. 

The main point argued on behalf of.the two contesting parties is whether 
having regard to the admitted facts regarding the loan to the Committee, it can 
be held that s. 15(/) was infringed by the acceptance of the nomination of the 
opponent Bhikalal by the Supervising Officer. In the event of it being so held, 
a further and more fundamental point has been raised on behalf of Bhikalal 
that the petition presented by Trikamji to the Civil Judge, Senior Division, 
Akola, was presented to.a Judge who had no jurisdiction whatsoever in the 
matter either to receive it or to adjudicate upon it. That objection is founded 
upon the provisions of s. 20-A(2) of the Act. I propose to dispose of that 
objection first because it is the more fundamental objection and affects the very 
jurisdiction of the trial Judge to deal with the matter at all. In order to 
indicate the exact nature of that objection, it is necessary to state some further 
facts. 

The C.P. and Berar Municipalities Act, 1922 (II of 1922), came into force 
on January 6, 1923. At that time most of the provisions relating to elections 
to municipal committees in their present form were not in the Act. They were 
subsequently incorporated 1 in the Act from time to time as elected representation 
was allowed in municipal committees in greater and greater measure. Section 
20-A was originally inserted in the Act by Act No. XIV of 1947. The section 
has undergone further amendments by the- Bombay -Act No. XVI of 1958, 
but these amendments are not material for purposes of this revision application. 
Sub-seetions (J), (2) and (3) of s. 20-A as amended run as follows: 

“20-A. (1) No election notified under section 20 shall be called into question except 
by a petition presented in accordance with the provisions of this section. 

(2) Such petition shall be presented to the District Judge or Additional District Judge 
or to a Civil Judge especially empowered by the Provincial Government in this behalf 
within the local limits of whose jurisdiction the election was held and no petition shall 
be admitted unless it is presented within fourteen days from the date on which the result 
of such election was notified. 

(3) Such petition shall be enquired into and disposed of according to such summary 

procedure as may be prescribed by rules made under this Act.” 
Acting under the powers given to it under sub-s. (2), the then Government of 
the Central Provinces and Berar issued a notification No. 3180-8360-M-XITI, 
dated November 6, 1947. By this notification the Provincial Government em- 
powered ‘‘all Judges of the Courts of Civil Judges (Class I) for purposes of the 
said section within their respective jurisdictions.’’ Though the Act, to which 
I shall presently advert, has undergone repeated and material changes, this 
notification has not been changed, nor has it been superseded or substituted by 
any other notification and it is the only notification conferring jurisdiction to try 
municipal election petitions. The question that has been raised is whether 
having regard to this notification, the trial Judge in this ease, the Civil Judge, 
Senior Division, Akola, had the authority under s. 20-A(2) to try the present 
petition. The petition, as I have said, was ‘initially presented in his Court and 
tried by him throughout. 

I may now state the several changes that took place in the classification and 
jurisdictions of Civil Judges in order to explain the present position. At the time 
of the C.P. Government’s notification dated November 6, 1947, there was in 
force the Central Provinces and Berar Courts Act, 1917 (I of 1917). By s. 17 
of that Act, Civil Judges were divided into two classes, (1) Civil Judge, Class 
JI, who had jurisdiction to hear and determine any suit or original proceeding 
of a value not exceeding Rs. 5,000; and (2) Civil Judge, Class I, who had 
jurisdiction to hear and determine any suit or original proceeding of a value not 
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exceeding Rs..10,000. By thé.same section the District Court was given jurisdic- 
tion to hear and determine.any suit or original proceeding without restriction 
as regards value. Then came into force on March 14, 1956, the Madhya Pradesh 
Courts (Amendment) Act} 1956 (II of 1956), by which the classification made 
between Civil Judges, Class I,.and Civil Judges, Class II, was abolished and 
there was recognised only one class of Courts, viz., the Court of the Civil Judge. 
Incidental changes for purposes of appeal which were made in the C.P. and 
Berar Courts Act are not relevant for purposes of this revision. It may be 
noted that though the classification of Civil Judges into those of Class I and 
those of Class IT, was abolished, still the old notification dated November 6, 1947, 
under s. 20-A(2) of the Municipalities Act empowering Civil Judges, Class I, 
was not amended.or substituted and remained in force. 

The next stage was reached when a part of the territories of the former State 
of Madhya Pradesh was, by virtue of the States Reorganization Act, included 
in the Bombay State. In consequence of that reorganization several Acts were 
passed applying the laws of the former State of Bombay to the new areas incor- 
porated in the: Bombay State, one such area being the Vidarbha region in which 
the Karanja Municipal Committee is situated. One of the laws extant in the 
Vidarbha regions of the’ former State of Madhya Pradesh which came to be 
affected was the C.P..and Berar Courts Act. It was affected by. the Bombay 
Civil Courts (Extension and Amendment) Act, 1958 (No. XCIV of 1958), which 
purported to provide for uniformity in the law relating to the District Court 
and subordinate. Civil Courts in the State of Bombay. That Act came into 
force on November 26, 1958. Section 2 of the Act applied the Bombay Civil 
Courts Act, -1869, to all the new parts of the State of Bombay as indicated in 
the preamble of the Act and extended its operation to those parts to which im- 
mediately’ before the commencement of the Act it did not extend. Section 3 
repealed the C:P. and Berar Courts Act, 1917, subject to two provisos to the 
section which I shall presently discuss. Therefore, the effect of s. 8 of the Bombay 
Act No. XCIV of 1958 was that the class of Civil Judges as contemplated by the 
C..P. and Berar Courts Act was wholly abolished. Notwithstanding these radi- 
cal- changes, the notification of the then Government of the C.P. and Berar 
dated November 6, 1947, empowering Civil Judges, Class I, under s. 20-A(2) 
of the Municipalities Act, to try municipal election petitions remained un- 
touched. ` i ` 
' By'the application of the Bombay ‘Civil Courts Act, 1869, a slightly different 
hierarchy of Courts was established in the Vidarbha region. That Act also 
contemplated District Courts and civil Courts subordinate to the District Court, 
but it interposed two other categories of Courts in between the District Court 
and Courts subordinate to the District Court. These were the Courts of the 
Joint Judges and Assistant Judges. Section 22 of the Bombay Act says that 
Judges of such Courts as are subordinate to the District Judge shall be called 
Civil Judges and s. 24 prescribes that Civil Judges shall be of two classes, 
namely, a Civil ‘Judge, Senior Division, and a Civil Judge, Junior Division. 
The jurisdiction of a Civil Judge, Senior Division, extends to all original suits 
and proceedings of a civil nature and the jurisdiction of a Civil Judge, Junior 
Division, extends to all original suits and proceedings of a civil nature wherein 
the subject-matter does not exceed in amount or value'ten thousand rupees. This 
is subject to the power of: the State Government to- increase the limit of juris. 
diction of'a Civil Judge, J unior Division, up to Rs. 15,000. 

Thus, while the Bombay Civil Courts Act classifies Civil Judges into Civil 
Judges of the Senior Division and Civil Judges-of the Junior Division, the C.P. 
and Berar Courts Act originally classified them into Civil Judges, Class I, and 
Civil Judges, Class II. It was under the latter classification that the notifi- 
cation dated November 6, 1947, was issued, though later on that classification 
was abolished and there were only Civil J udges of one class under the C.P. and 
Berar Courts ‘Act. -The present election petition was presented to the Civil 
Judge, Senior Division, and has been tried and disposed of by him, and the 
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question is whether it can be said having regard to the provisions of s. 20-A, sub- 
s. (2), of the C.P. and Berar Municipalities Act, that the notification of No- 
vember 6, 1947, is sufficient to clothe him with authority to decide the petition. 
In other words, the question is whether the ‘‘Civil Judge, Class I’’ of the 
notification dated November 6, 1947, can be equated with any category of Civil 
Judge under the present dispensation. 

Another point which was raised in the arguments and which is connected with 
the above point may also be noticed here. - At one time, some doubt was enter- 
tained as to whether the words ‘‘especially empowered by the Provincial Govern- 
ment in this behalf’’ occurring in sub-s. (2) of s. 20-A qualify only the words 
‘fa Civil Judge’’ or whether they qualify the words ‘‘the District Judge or 
Additional District Judge’’ also. The doubt existed because of a conflict of 
authorities of two Courts but the question does not arise in this revision applica- 
tion. I have already held in Trimbaksa Ramasa v. Habib Mohamad’ that the 
clause only qualifies the words ‘‘a Civil Judge” and not ‘‘the District Judge 
or Additional District Judge’’. The question, therefore, still remains whether 
the Civil Judge, Senior Division, who decided this election petition can be held 
to have been ‘‘especially empowered by the Provincial Government in this be- 
half’’ by virtue of the notification dated November 6, 1947. 

Reverting to the provisions of s. 20-A(2), it seems to me that the intention 
of the Legislature was to have election petitions tried by Judges who were 
sufficiently senior and experienced and, therefore, it was not thought necessary 
in the case of the District Judge or Additional District Judge to lay down that 
they must be especially empowered. Most of the incumbents of these offices 
are Judges of considerable standing, but that is not so in the case of Civil 
Judges which is the lowest class in the hierarchy of Judges contemplated both 
by the Bombay Civil Courts Act, as also by the then extant C.P. and Berar 
Courts Act. Therefore, it was necessary to provide in the case of Civil Judges 
that the State Government shall have a choice as to whom to entrust the function 
of trying municipal election petitions. Now, the then Government of the C.P. 
and Berar when it issued the notification dated November 6, 1947, made a choice. 
It decided to entrust the trial of election petitions to Civil Judges of the highest 
class at that time, namely, the Civil Judges, Class I. It was obviously the in- 
tention of the notification to prevent Civil Judges of the lower class from trying 
election petitions, and that was in consonance with the policy behind s. 20-A(2). 
If that be the case, then the present petition has also been tried by a Civil Judge 
of the highest class existing today under law in the Vidarbha region, namely, 
the Civil Judge, Senior Division. I do not see, therefore, how any substantial 
point as to want of jurisdiction arises beyond the highly technical argument 
that the notification dated November 6, 1947, has in terms not been complied 
with, because there are no longer any Civil Judges of Class I. The argument, 
if accepted, will result in this that in the present set up of Courts every peti- 
tion can only be tried by the Court of the District Judge and by no other 
Court. This would render the purpose of the notification nugatory. Where 
a notification is extant and there arises a doubt as to its applicability, that in- 
terpretation should be placed upon it which would make it effective and not 
nugatory. 

Looking at it from another point of view, namely, from the point of view of 
their comparative jurisdictions, it is clear that the Civil Judge, Junior Division, 
as contemplated by the Bombay Civil Courts Act has the self-same jurisdiction 
as the Civil Judge, Class I, had under the C.P. and Berar Courts Act, namely, 
to try all original suits and proceedings of a civil nature wherein the subject- 
matter does not exceed in amount or-value Rs. 10,000. But the Civil Judge, 
Senior Division, has jurisdiction to try all original suits and proceedings of a 
civil nature under the Bombay Civil Courts Act which no Civil Judge under 
the C.P. and Berar Courts Act could try. Under the C.P. and Berar Act 
that jurisdiction was given to the Additional District Judge—a class which no 
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longer exists under the Bombay Act. The Civil Judge, Senior Division, there- 
fore, is a Judge having much higher jurisdiction than the Civil Judge, Class 
I, under the Č.P. and Berar Courts Act. The petitioner thus had the ad- 
vantage of having his petition tried by a Judge not only possessing infinitely 
higher jurisdiction but unlimited original jurisdiction. I am unable to see, 
therefore, how the objection to the jurisdiction of the trial Judge in the instant 
case has any substance. In my opinion, the dichotomy adopted by s. 20-A, sub- 
s. (2), was between three classes, namely, the District Judge, the Additional 
District Judge, and the Civil Judge especially empowered. That classification 
considered Civil Judges especially empowered as a class. The intention of the 
notification was to appoint Civil Judges of the highest class, and since the 
present petition has been tried by a Civil Judge also of the highest class, it 
can be held that the notification duly empowered him. The post of the Civil 
Judge, Senior Division, under the present dispensation can always be equated 
with that of the erstwhile Civil Judge, Class I. The objection raised to the 
jurisdiction of the trial Judge in the instant case cannot be sustained. At any 
rate it appears to me to be ofa very technical nature and not of any substance. 
No prejudice whatsoever has been caused to the petitioner either. 

The trial Judge, when faced with the objection, disposed it of by relying 
upon the proviso to s. 8 of the Bombay Act No. XCIV of 1958. <As I have 
said above, s. 2 of that Act applied the Bombay Civil Courts Act to the Vidarbha 
region, and s. 8 repealed the C.P. and Berar Courts Act. The first proviso to 
the section then saved certain acts done and actions taken. There was also 
a second proviso which saved pending proceedings, which is not attracted in 
the present case. The first proviso to s. 8 runs as follows: 

“Provided that such repeal shall not affect the previous operation of the Acts, Ordi- 
nance or Order so repealed and anything done or any action taken (including the districts 
formed, limits defined, courts established or constituted, appointments, rules or orders 
made, functions assigned, powers granted, seals or forms prescribed, jurisdiction defined 
or vested, notifications or notices issued, and proceedings instituted) by or under the 
provisions thereof shall in so far as it is not inconsistent with the provisions of the 
principal Act, be deemed to have been done or taken under the corresponding provisions 
of the principal Act and shall continue in force unless and until superseded by anything 
done or any action taken under the principal Act:” 

The trial Judge held that under this proviso the notification dated November 
6, 1947, must be deemed to ‘‘continue in force’’ unless superseded. 

I am .unable to accept this view, because, in my opinion, upon its terms the 
first proviso to s. 8 of the Bombay Act No. XCIV of 1958 cannot apply. The 
crucial words in the proviso which govern the words ‘‘anything done or any 
action taken’? are ‘‘by or under the provisions thereof’. The word ‘‘thereof’’ 
has reference to the opening words of the proviso ‘‘shall not affect the previous 
operation of the Acts, Ordinance or Order so repealed’’. Therefore, the effect 
of the proviso is that only anything done or any action taken under any of 
the Acts, Ordinance or Order so repealed is saved. Now, the relevant Act which 
is repealed by s, 8 is the C.P. and Berar Courts Act, 1917, but the notification 
dated November 6, 1947, was not a notification issued in pursuance of any 
provision of the C.P. and Berar Courts Act, 1917, but a notification under s. 20-A, 
sub-s. (2), of the C.P. and Berar Municipalities Act. Therefore, it was not 
“anything done or any action taken’’ under any of the provisions which were 
repealed by the Bombay Act No. XCIV of 1958. The trial Judge failed to 
notice the effect of the crucial words ‘‘by or under the provisions thereof’’ in 
the first proviso to s. 8. That proviso will not be applicable here. In conclu- 
sion, therefore, I hold that the decision of the Civil Judge, Senior Division, was 
correct, although for different reasons. I hold that the trial of the election 
petition before the Civil Judge, Senior Division, was valid and he had juris- 
diction to receive and try the election petition. 

Then I turn to the question on the merits. I have already set forth the 
facts upon which the point turns. The opponent Bhikalal had advanced 
L R47. 
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Rs. 15,000 in two amounts of Rs. 10,000 and Rs. 5,000 on August 17, 1959, and 
September 18, 1959, respectively, to the Karanja Municipal Committee. On 
the date on which his nomination paper came to be scrutinised those loans were 
still outstanding and the opponent Bhikalal held two pro notes signed on behalf 
of the Committee in his favour. Now, s. 15(/) provides as follows: 

“No person shall be eligible for election or nomination as a member of a committee, 
if such person—... 

(1) has directly or indirectly any share or interest in any contract with, by or on 
behalf of the committee, while owning such share or interest: 

Provided that...in case (1) the disqualification may be removed by an order of the 
Deputy Commissioner in this behalf. 

Explanation—A person shall not, by reason of being a share-holder, in, or a member of, 
any incorporated or registered company, be deemed to be interested in any contract en- 
tered into between the Company and the committee.” 

The Explanation is not attracted in the instant case because there is no com- 
pany involved here. The crucial question which arises upon the terms of 
el, (J) is whether having regard to the facts which I have stated, the opponent 
Bhikalal had, on the date on which the objection to his nomination came to be 
considered, namely, on December 17, 1958, ‘‘directly or indirectly...any... 
interest in any contract with...the committee’’. Now, the trial Judge, though 
he has held that cl. (Z) was not infringed in the instant case, has not given any 
categorical finding as to whether there was a contract or not, and if the former, 
whether the opponent Bhikalal had any share or interest therein directly or 
indirectly. He has merely held in para. 8 of his judgment: 

“The transaction in the present petition was but a mere loan advanced by the res- 

pondent No. 1 to the Municipal Committee and in view of this ruling relied upon by him 
the matter was quite out of the mischief of the Act.” 
The ruling referred to is the decision of the Nagpur High Court in K. C. Sharma 
v. Ramguiam.* That was a case where a candidate had entered into a contract 
of lease with the Municipal Committee in respect of three plots of land towards 
which he had only paid 1/4th of the premium and the balance was due by him 
to the Committee on the date on which his nomination came to be considered. 
There were further acts also alleged, all of which were acts of leasing out im- 
movable property belonging to the Committee. A division Bench of the then 
High Court of Nagpur held that once the lease was given and all that remained 
to be done was to pay the rent, the contract of lease was completely executed 
and it was held that there was no contract subsisting. As to this decision, I 
had observed in Rohit Kumar Sahu v. State of M.P.3, that the decision in 
K. C. Sharma’s case goes counter to the view taken by their Lordships of the 
Supreme Court of India in Chatturbhuj Vithaldas v. Moreshwar Parashram’*, 
and that 


“Since the pronouncement of their Lordships of the Supreme Court of India in 
Chatturbhuj’s case the view taken in K. C. Sharma v. Ramgulam Choube is at least open 
to doubt even if it be not held that it is impliedly overruled.” ; 

It was pointed out to me that the decision in Rohit Kumar Sahu v. State of 
M.P. was subsequently reversed by a Division Bench of the Madhya Pradesh 
High Court in Tejilal v. State.© But as I read that decision, the decision in 
Rohit Kumar Sahu v. State of M.P. was not reversed on the point now before 
me. It was reversed on the ground that 


“Where determination of controverted questions of fact is involved, article 226 of the 
Constitution cannot properly be invoked.” 


There was a controversy on a question of fact in that case. On the point in- 
volved as to whether K. C. Sharma’s case was still good law, their Lordships 


2 [1954] Nag. 571. 1956 (Unrep.). 
3 (1956). Miscellaneous Petition No. 437 4 [1954] A, I, R. S. C. 236. 
of 1956, decided by Kotval J.,an October 29, 5 [1957] A. I. R. M. P. 88. 


1960. | TRIKAMJI DAMJI V. BHIKALAL (4.0.J.)—Kotval J. 789 


left the question open as may be seen from para. 5 of their judgment, which 
is as follows: 


“On facts, the case is covered by the decision of a Division Bench of this Court in 
K. C. Sharma v. Ramgulam Choubey. Kotval J., however, was of the opinion that the 
decision in that case should be deemed to be overruled by Chaturbhuj Vithaldas v. 
Moreshwar Parashram. The case of the Supreme Court was of a continuing contract for 
supply of goods to the Central Government and not of a contract of transfer of immovable 
property, which was the matter for consideration in the case of K. C. Sharma.However, it is 
not necessary to consider this question in the view that we hold of the pnesent case.” 
(Italics are mine). 
Therefore, the decision in Tejilal’s case cannot preclude my considering the 
question in the present case. In any ease, the decision of the Madhya Pradesh 
High Court is not binding on me. 


The decision in K. C. Sharma’s ease relied upon two decisions of the High 
Court in England in Tranton v. Astor® and in Royse v. Birley’, to be found 
also reported in Volume 17 of the Weekly Reporter, page 827. Tranton v. 
Astor was a case where it was claimed that an elected member of Parliament 
was disqualified under the House of Commons (Disqualification) Act, 1801 (41 
Geo. IIT, e. 52). The facts were that the member of Parliament who was 
elected, Mr. Astor, had owned a newspaper in which he had accepted for publi- 
vation various advertisements from Government. Mr. Justice Low held that 
such transactions did not amount to contracts or agreements within the meaning 
of the legislation and they were casual and transient transactions. The reason- 
ing in the words of the learned Judge was as follows (p. 386) :— 


“It was argued that every transaction which might in law be a contract could not 
be included, as, for instance, ordinary sales or purchases across the counter. I will say 
at once that I think that the real and sufficient answer to the claim of the plaintiff in this 
action is that even if a Government department acting directly does give an order to a 
newspaper for the’ insertion of a Government advertisement in a particular issue of 
the newspaper, and the newspaper accepts and inserts the advertisement, and that is all, 
such a transaction is not a contract or agreement within the meaning of this legislation 
at all, and such casual or transient transactions are not the kind of contracts covered by 
these statutes, but that what are meant to be covered are contracts of a more permanent 
or continuing and lasting character, the holding and enjoying of which might improperly 
influence the action both of legislature and the Government.” 

In Royse v. Birley the contract alleged was of an even simpler character. 
Birley was elected a member of Parliament. He had supplied goods and fulfilled 
his part of a contract with the Seeretary of State for India in Council before 
he was elected. The goods were to have been paid for on acceptance. The 
goods were accepted but he was not in fact paid till after the election. It was 
held in those circumstances that he did not hold a contract within the meaning 
of the statute so as to make his election void. It is to be noticed that in Royse 
v. Birley the contract had completely worked itself out by the delivery of the 
goods to the Secretary of State for India and acceptance by the latter, and all 
that remained to be done was the payment of the money. Almost under identi- 
cal circumstances, this Court has also taken the same view. In Lal Shyam Shah 
v. V. N. Swami.® a Division Bench held that in such a ease, it must be held 
that there was no contract subsisting. That was a case arising under the pro- 
visions of the Representation of the People Act, 1951, and the wording of s. 7, 
el. (d), of that Act is slightly different from the wording of s. 15, el. (7), of 
the C.P. and Berar Municipalities Act. But the question whether interest in 
a contract existed or not is the same. In that case, an elected member of Parlia- 
ment was a partner in a firm which had supplied goods to the Railways. The 
Railways had accepted the goods and had even passed the bill but had only to 

6 (1917) 33 T. L. R. 383. decided by Kotval and Tambe JJ., on March 
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make payment. Tambe J. in delivering the judgment on behalf of the Bench 
held as follows: 

“The General Manager had issued orders to return the deposits and issue cheques 
therefor. After these orders the Syndicate had written to the railway administration 
for giving it a certificate that the contract of supply of goods was fully discharged and 
‘the railway administration by its letter dated 18/21-1-1957, Ex. R. 47, issued a certificate 
to the Syndicate to the effect that there was no contract for supply of wooden sleepers 
‘pending then between the parties. On these facts, in our opinion, no dispute relating 
to the contract for supply of goods or the return of the security deposits on termination 
of the contract of supply of goods had remained outstanding between the parties. The 
contract stood fully discharged and nothing had remained to be done except the routine 
matters of issue of cheques in pursuance of the orders of the General Manager. Mr. Bobde 
contends that the railway administration could have gone back on its words and could 
have refused to pay the amount if it had found that the goods supplied were defective 
in some way or there was any deficiency in the quantity claimed to have been supplied. 
In our opinion, there is no scope for such a contention in view of the facts established 
in this case. Mr. Bobde further contends that the the railway administration was liable 
to pay full amount of the deposits to the Syndicate; it had not paid the full amount; it 
had issued only the cheques; the amount credited in the bank account of the Syndicate 
was after deducting the discount; this loss had fallen to the Syndicate; the Syndicate 
could have raised an objection and claimed the full payment of deposits; the contract, 
therefore, was not discharged. This contention also, in our opinion, does not arise. It 
“was open to the Syndicate to accept the orders of the General Manager and treat the 
contract as discharged. It is well established that one of the modes by which a contract 
could be discharged is by an agreement between the parties and this, in our opinion, has 
happened in this case, and the contract between the Syndicate and the railway adminis- 
tration for supply of wooden sleepers was discharged by a contract between them as 
evidenced by the correspondence terminating with the letter of the railway administration 
of 18/21-1-1957 (Ex. R. 47). And this has happened after final settlement of accounts 
between parties. There was no likelihood of any dispute arising between the parties 
relating to the said contracts of supply of goods.” 

These cases referred to above are, in my opinion, wholly distinguishable upon 
‘the facts from the present case. In the present case, the opponent Bhikalal 
advanced Rs. 15,000 to the Committee in lieu of which he held pro notes in his 
possession. The amount admittedly carried interest which the Committee was 
bound to pay. It can hardly be disputed that where a creditor advances 
money to his debtor upon certain terms as to payment of interest and repay- 
-ment, a contract between the parties does arise. There is'no question here of 
the contract having been executed or fulfilled. The Committee had not on the 
date of the scrutiny of the nomination papers repaid anything to the opponent 
Bhikalal: It has been repaid. subsequently but that is hardly relevant. The 
opponent Bhikalal held in his possession pro notes which evidenced the contract 
and upon which he could sue the Committee. The words used in s. 15, el. (Z), 
are ‘‘has directly or indirectly any share or interest in any contract’’. If the 
lending of money gives rise to a contract, as I think it does, the question is: 
Had not the opponent Bhikalal directly or indirectly any interest so far as 
that contract was concerned? The meaning of the word ‘‘interest’’ as given 
in the Shorter Oxford Dictionary, volume I, is ‘‘legal concern; pecuniary stake”, 
In Hazarimal v. The Crown? the word ‘‘interested’’ in the following clause in 
s. 45(1) of the C.P. Municipalities Act fell to be construed :— ‘directly or 
. indirectly interested in any contract made with such committee’ and 
the Nagpur High Court held that the word must be given the wide meaning 
that it carries in ordinary parlance and that it included ‘‘an interest in money”. 
If that be the meaning, there is to my mind absolutely no doubt that the op- 
ponent Bhikalal was legally concerned in or had an interest in the return of 
that money. He had a pecuniary stake in that money. Moreover, it is to be 
noticed that the words used are ‘‘directly or indirectly’’ and, therefore, although 
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it may be argued that'the pro note was a substitute for the money advanced it 
seems to me that nevertheless the opponent Bhikalal would continue to have 
indirectly an interest in the contract with the Committee, one of the terms of 
which was that the money should be repaid. He was interested in enforcing the 
clause as to repayment on demand. 

Mr. Natu supported by Mr. Palsikar on behalf of the opponent Bhikalal urged 
that the mere relationship of creditor and debtor would not give rise to a con- 
tract. The following passage from the decision in Royse v. Birley was relied 
upon. The passage is as follows (p. 829, col. 2): 

“Mr. Birley had been converted intte a mere creditor of the Government, whose claim 

was ascertained and whose right it was to receive his money, It would be an injustice 
to say that the mere delay of payment on the part of the Government, or the mere debt 
of the Government, should have the effect of disqualifying him. Comparing the various 
sections with one another, it occurs to me that it is not in the spirit or the expressed 
intention of the Act, that the mere relation of debtor and creditor arising out of some 
former contract should itself effect a disqualification. If it were it would be impossible 
to avoid the absurdity contemplated by Mr. Mellish, that the mere non-payment of a 
small balance to a Government contractor, whether by reason of there having been a 
dispute shortly before an election, or even from an accidental leaving out of a few pence 
‘or a few pounds, should constitute a status of incapacity to sit in Parliament. If this 
absurdity is created by the letter of the Act we have no option but to adopt it, but 
we have the preliminary duty to be quite sure that the Legislature did intend such a 
state of things before we pronounce it to be law.” 
The case to which Willes J. was referring in this passage was wholly different 
upon the facts. In that case,'as I have shown above, the goods had already 
been supplied and accepted on behalf of the Secretary of State, and all that 
remained to be done was the payment of money, and it was with reference to 
that relationship that Willes J. used the words ‘‘Mr. Birley had been converted 
into a mere creditor of the Government’’. The learned Judge was not con- 
templating a case of any subsisting money-lending transaction as in the instant 
case where the entire contract consists of an advance on the one hand and an 
agreement to repay on the other, upon certain terms. In that case, the contract 
was to supply goods which contract had been fulfilled and completely executed 
and all that remained to be done was to receive the admitted amount from the 
Government. The use of the word ‘‘ereditor’’ in the above passage was in 
connection with those facts and cannot, in my opinion, be extended to the facts 
of the present case. No authority has been shown to me to induce me to hold 
that a moneylending transaction where the debtor was still under an obligation 
to return the money is yct not a contract. 

Mr. Palsikar then relied upon a decision of the Supreme Court of India 
in Comr. I.T. B’bay v. Ogale Glass Works’° and urged that the giving of the 
pro note itself amounted to a conditional payment and that, therefore, it was 
open to the creditor to accept unconditionally the Committee’s pro note in com- 
plete discharge of the claim for return of the money and that was what was 
actually done in the present case and, therefore, there was no contract sub- 
sisting between the parties. The authority relied upon by Mr. Palsikar was 
a case under the provisions of s. 4 of the Indian Income-tax Act. In the first 
place, it was nowhere pleaded on behalf of the opponent Bhikalal that the pro 
notes were accepted by him unconditionally in complete discharge of the claim 
for the money advanced. But even assuming that he had so accepted them, 
the condition remained attached to the contract and to the extent of that condi- 
tion, the opponent Bhikalal still continued to have an interest, because if the 
pro notes were to be dishonoured on demand, he would have to take steps to 
enforce them. I also think that somewhat different considerations would pre- 
vail in interpreting a statute like s. 15 of the C.P. Municipalities Act than pre- 
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vailed in interpreting a fiscal statute like the Income-tax Act. The case relied 
upon, in my opinion, does not apply upon the facts of the present case. 

In Nariman v. Municipal Corporation of Bombay’! a Division Beneh of 
this Court laid down that the real test in cases of this kind must be whether 
there was a continuity of the contract and whether the liability that remained 
to be fulfilled under a contract would create a conflict between the interest 
and the duty if the person concerned returns to office. In the present case, 
there is absolutely no doubt in my mind that upon election, the opponent Bhika- 
lal’s interest and duty would conflict. If the question of repaying the loan 
had arisen before the Committee, any dispute could have been raised on behalf 
of the Committee, such as the payment of a certain rate of interest or the amount 
of interest or whether the sum should be paid in one or more instalment or in- 
stalments should be asked for from the Court. All these were matters in which 
the duty of the opponent Bhikalal as a municipal member, which duty was to 
safeguard the interests of the Committee, would conflict with his interest in the 
repayment of the amount advanced. 

Some reference was made to various provisions of the Representation of the 
People Act, particularly s. 7 thereof, but, in my opinion, the wording of that 
section is wholly different from the wording of s. 15(7), and no useful purpose 
will be served by a discussion of those provisions. 

It was also urged that great injustice would be caused in à given case if a 
person merely advancing money to a committee was held disqualified. I must 
not be understood to lay down that in every case where money is due from a 
committee to a person standing as a candidate for election, the disqualification 
must ensue. Each case, in my opinion, would turn upon its own facts. In the 
present case, there is no doubt that opponent No. 1 would have such an interest 
in a contract as would disqualify him under s. 15(7). In the passage I have 
quoted from Royse v. Birley, Willes J. contemplated such cases of hardship and 
observed that if there was some delay in payment on the part of the debtor, it 
would be an injustice to hold that it would have the effect of disqualifying the 
creditor. No such hardship exists so far as elections under the C.P. and Berar 
Municipalities Act are concerned. Such cases of hardship were within the 
contemplation of the Legislature and, therefore, the saving provisions of the 
proviso to s. 15 have been incorporated. It is always open to a candidate who 
may have a fear that because of monies due from the Committee to him, he may 
be disqualified, to move the Deputy Commissioner and to have such disqualifi- 
cation removed. Therefore, the apparent hardship of the case is completely 
mitigated here. In the instant case, as soon as the objection to the nomination 
was taken, the opponent Bhikalal could have moved the Deputy Commissioner, 
and I have no doubt that he would have got the proper relief. Instead of 
doing that, he contested the position and insisted that no contract had taken 
place and he had no such interest in a contract as is hit by s. 15(7). 

In the result I am unable to accept the finding of the trial Judge that cl. 15(J/) 
was not infringed in the case. I, therefore, set aside the order of the Civil 
Judge, Senior Division, and allow the election petition. I hold that the op- 
ponent Bhikalal was not eligible for election, that his nomination paper was 
wrongly accepted by the Supervising Officer and that, therefore, his election 
is void. 

Mr. Mandlekar on behalf of the petitioner then urged that if the opponent 
Bhikalal was not eligible for election and his election is void, then the petitioner 
Trikamji would remain the only candidate in the field and ought to have been 
declared elected. I do not think I can accede to such a contention. Opponents 
Nos. 3 and 4, Kisan and Nivritti respectively, withdrew their candidatures and 
they have alleged in the written statement that they withdrew because the 
nomination of Bhikalal, opponent No. 1, had been accepted. If it had not been 
accepted, they would have contested the election against the petitioner Trikamji. 
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Apart from this, the petitioner has only got 46 votes, whereas the opponent 
Bhikalal got 849 votes. I do not think that in the circumstances, the petitioner 
Trikamji can claim that he should be declared duly elected. The application 
for revision is allowed with costs, the order of the trial Judge is set aside 
and the election of Bhikalal Wadilal Shah is declared void under r. 17 of 
the Municipal Election Petition Rules. It is also declared that a casual vacancy 
has occurred in ward No. 7 of the Karanja Municipal Committee. The peti- 
tioner shall be entitled to a refund of his security deposit. 

Application allowed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Kotval and Mr. Justice Patwardhan. 


STATE v. GIRDHARLAL BAJAJ.* 


Companies Act (I of 1956), Sec. 419—“Employee” in s. 419 whether includes ex-employee 
or past employee—Construction of statute—When can Court look to object of en- 
actment in interpreting statute or word thereof. 


The word “employee” in s. 419 of the Companies Act, 1956, means an employee as 
such and not an ex-employee or past employee or a person whose contract of service 
has been put an end to. 

Wilkinson v. Barking Corporation,’ distinguished. 

The first and cardinal rule of construction of a statute is to give effect to the 
words of the statute. It is only in exceptional cases where there is any doubt or 
difficulty as to the interpretation of the statute or any word thereof, that the Court 
can legitimately look to the object of the enactment or the purpose for which it was 
made, 

Workmen, D.T.E. v. Management, D.T.E.’ referred to. 


Tuer facts are stated in the judgment. 


V. T. Gamblirwalia, Assistant Government Pleader, for the State. 

P. P. Khambatta, with J. 8. Doctor, instructed by Hoosen Doctor & Co. 
for complainant. 

M. P. Amin and J. V. Karkhanis, with Mr. Shellim Samuel, for accused 
Nos. 1 and 2. 


Korvat J. This is an appeal by the State and is directed against the judg- 
ment of the Additional Chief Presidency Magistrate, III Court, Esplanade, 
Bombay, aequitting the first two respondents, Girdharlal Bajaj and Tulsiprasad 
Khaitan, of offences under s. 420 of the Indian Companies Act, 1956. The 
original complainant, Nariman Fakirji Bharucha, is respondent No. 3 in 
this appeal. 

The complainant was employed sometime in 1941 as a manager in the New 
Pralhad Mills. The company commenced a Provident Fund Scheme and ap- 
pointed Trustees of the Provident Fund on April 1, 1949. Thereafter, the 
New Pralhad Mills was sold to a company known as the Amrit Banaspati and 
Co. Ltd. on July 1, 1951, and the latter company were appointed their manag- 
ing agents in 1952. Respondents Nos. 1 and 2, who were the accused before 
the trial Court, are the General Manager and the Chairman of the Amrit 
Banaspati and Co. Ltd. It is also not in dispute that consequent upon the 
taking over of the New Pralhad Mills by the Amrit Banaspati and Co. Ltd., the 
accused, who were the principal officers of the company, became trustees of the 

* Decided, February 17, 1961. Criminal Bombay, in Case No. 86/S of 1959. 

Appeal No 908 of 1960, against the order of 1 [1948] I. K. B. 721. 


acquittal passed by M. Nasrullah, Additional 2 [1958] A. I. R. S.C. 353. 
Presidency Magistrate, III Court, Esplanade, 
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Provident Fund of the New Pralhad Mills, which was transferred to the Amrit 
Banaspati and Co. Ltd. 

The services of the complainant were for a time continued by the Amrit 
Banaspati and Co. Ltd. On May 29, 1957, however, the complainant was in- 
formed that he was dismissed from service of the New Pralhad Mills as from 
May 31, 1957. 

There is some dispute between the parties as to whether the complainant was, 
in fact, dismissed from service or whether his services were merely terminated. 
But that dispute is not really germane to the point for decision in this appeal, 
and we shall without pre-judging the issue refer to it as a dismissal. 

Consequent upon his dismissal, the complainant, on March 28, 1959, addres- 
sed a letter, through his attorneys, to the Trustees of the Amrit Banaspati 
Co. Ltd., who were holding the Employees’ Provident Fund of the New Pralhad 
Mills. That letter is exh. B. The complainant requested in that letter that he 
should be furnished with a statement of account of his Provident Fund Account 
as the last statement, which had been submitted to him, was for the financial 
year 1956-57. The complainant’s attorneys also asked the Trustees: 


“Please also give us an appointment for inspection of the securities in which the 
trust funds are invested by you as Trustees. Please note that if the aforesaid requisi- 
tions are not complied with as stated aforesaid, we have instructions to take immediate 
proceedings in the matter.” 

This letter was signed by the complainant’s attorneys. 


On behalf of the accused and the Trustees of the Amrit Banaspati Co. Ltd., 
a reply was sent on April 18, 1959, to the complainant’s letter, wherein the 
company and the Trustees declined to give inspection as required and, on the 
other hand, they took the stand that 


“Since your client was dismissed from the service of the company on account of 
misconduct, he is entitled to his contribution to Provident Fund only. Under the rules, 
he is not at all entitled for the company’s contribution.” 

It is clear that no specific reply was given to the complainant’s demand for 
inspection of the securities in which the trust. funds were invested. 

The complainant filed the present complaint on April 22, 1959. He alleged 
breaches on the part of the two accused, who were Trustees of the Provident 
Fund, of s. 420 of the Indian Companies Act. He also charged the accused 
under s. 406 of the Indian Penal Code. 

The view which the Additional Chief Presidency Magistrate has taken is that 
the complainant was not dismissed from the service of the New Pralhad Mills, 
but that his services were merely terminated with effect from May 31, 1957; 
but in any case he had become a past employee of the company and having re- 
gard to the provisions of ss. 417 to 420, and particularly of s. 420, of the Indian 
Companies Act, he, as a past employee, was not entitled to the inspection which 
he had claimed. The Additional Chief Presidency Magistrate held that the 
word ‘‘employee’’ in s. 419 can have reference only to a person who was em- 
ployed under a contract of service and that upon the termination of the con- 
tract he had ceased to be an employee within the meaning of s. 419 of the Indian 
Companies Act. 

The right which s. 419 of the Indian Companies Act confers upon the em- 
ployee to see the bank’s receipt for moneys or securities pertaining to his Pro- 
vident Fund Account is conferred upon him by the statute in the following 
words :— 

“An employee shall be entitled, on request made in this behalf to the company, or 
to the trustees referred to in sub-section (4) of section 418, as the case may be, to see the 
bank’s receipt for any money or security such as is referred to in sections 417 and 418.” 
Section 420 merely prescribes the penalty against any officer of a company or 
any trustee of a provident fund who knowingly contravenes or authorises or 
permits the contravention of the provisions of ss. 417, 418 and 419. 
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Looking to the language used in s. 419, it would appear that the words of 
the section would ordinarily admit of no doubt or difficulty and that when the 
section uses the word ‘‘employee’’, it means an employee. But Mr. P. P. 
Khambatta on behalf of the complainant has pressed for our consideration the 
purpose and object of the enactment as indicated not merely by the terms of 
s. 419, but also by the other ss. 417 and 418. He has contended that the right 
given under s. 419 is a right in aid of another and a larger right conferred 
upon an employee, namely, to see that the provident fund amounts are safely 
invested by the company; to have his own provident fund secured to him dur- 
ing his term of office and to be paid the same on the termination of his service 
and it is with that end in view that the Legislature gave the employee the 
right under s. 419 of inspection of the securities and bank’s receipts pertain- 
ing to the provident fund amount. He also pointed to the provisions of s. 417, 
sub-ss.,(7) and (2), by which corresponding duties are laid upon the company. 
By sub-s. (J) all moneys or securities deposited with the company by its em- 
ployees in pursuance of their contracts of service with the company must be 
kept or deposited by the company in a special account to be opened by the 
company for the purpose in a Scheduled Bank. Sub-section (2) of s. 417 en- 
joins ‘that no portion of such moneys or securities shall be utilised by the eom- 
pany except for the purposes agreed to in the contracts of service. It is these 
rights, Mr. Khambatta contends, which are intended to be secured by the grant 
of the ancillary right of inspection conferred upon the employee by s. 419. 
He, therefore, urged that the word ‘‘employee’’ used in s. 419 must be con- 
strued with specific reference to the object of the legislation and the aim to 
be achieved, namely, to permit the employee to inspect the receipts for moneys 
and securities with a view to seeing that his provident fund is safe. If that he 
the object of the enactment, it is contended, it would amount to defeating the 
right of an employee not to permit him an inspection after he ceases to be 
an employee, or, in other words, after the contract of service is terminated. 
Therefore, the word ‘‘employee’’ must be construed to include an ‘‘ex-em- 
ployee” or a ‘‘past-employee’’. 

The argument was further reinforced by the submission that where, as in 
the instant case, the contract of service was not of any particular duration, 
it was open to an employer to terminate at will the services of his employee, 
with the result that the right conferred on the employee would be largely 
illusory. If one were to limit the use of the word ‘‘employee’’ only to an em- 
ployee who is in service, then it would always be open to the employer to 
defeat the right of inspection by forthwith terminating the contract of service 
as soon as the employee asked for inspection. It was surely not the intention 
of the Legislature, it was contended, to bestow upon the employee so ephe- 
meral a right. In support of the interpretation for which he contends Mr. 
Khambatta also relied upon the authority of a decision of the Supreme Court 

of India reported in Workmen, D.T.E. v. Management, D.T.E.1 _ 
` The decision to which we have just referred undoubtedly laid down that 
the words of a statute, when there is doubt about their meaning, are to be 
‘understood in the sense in which they best harmonise with the subject of the 
enactment and the object which the Legislature has in view. Their meaning is 
to be found not so much in a strictly grammatical or etymological propriety 
of language, nor even in its popular use, as in the subject or the occasion on 
which they are used, or the object to be attained. Their Lordships quoted with 
approval the passage from Maxwell’s Interpretation of Statutes, 9th ed., page 
55, to the effect that 


“The words of a statute, when there is a doubt about their meaning, are to be 
understood in the sense in which they best harmonise with the subject of the enactment 
and the object which the legislature has in view.” 
` The passage which we have just reproduced states the exception and not the 
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general rule. The passage itself indicates that the first and cardinal rule of 
construction of a statute is to give effect to the words of the statute; but that 
it is only in exceptional cases where there is any doubt or difficulty as to the 
interpretation of the statute or any word thereof, that the Court can legiti- 
mately look to the object of the enactment or the purpose for which 1t was made. 

We have already observed that upon a plain reading of s. 419 of the Indian 
Companies Act, 1956, it would appear that there is no such doubt or difficulty. 
But Mr. Khambatta was concerned to point out that such an interpretation of 
the word ‘‘employee’’ as including an employee who had ceased to be an 
employee or whose contract of service has been terminated, has been given in 
a decision of the English Courts reported in Wilkinson v. Barking Corporation’, 
and upon the authority of that decision he has contended that a doubt has 
arisen and we should look to the scope and object of the enactment and inter- 
pret the word ‘‘employee’’ used in s. 419 of the Indian Companies Act also as 
including an ex-employee or a past employee. In Wilkinson’s case the English 
Court of Appeal was concerned with the provisions of s. 35 of the Local Govern- 
ment Act, 1987, which provided that 


“Any question concerning the rights and liabilities of an employee of a local autho- 

rity...shall be decided in the first instance by the authority concerned, and if the em- 
ployee is dissatisfied with any such decision...shall be determined by the Minister, and 
the Minister’s determination shall be final:...” 
The plaintiff Wilkinson was an employee of the Barking Corporation which was 
a local authority and he had brought an action for a declaration that he was 
entitled to a certain superannuation allowance under s. 8, sub-s. 1(A) of the 
Local Government Superannuation Act. His claim was met by the plea raised 
on behalf of the Corporation that he was not entitled to pursue that remedy 
because of the provisions of s. 35 of the Local Government Act, 1937, which 
says that the question ‘‘shall be determined by the Minister and the Minister’s 
determination shall be final.’’ In answer to that preliminary objection to the 
plaintiff’s action, the contention advanced on behalf of the plaintiff in that 
case was that s. 35 merely referred to an ‘‘employee’’ and not an ‘‘employee 
whose services had been terminated’’, as in the case of Wilkinson and that, 
therefore, that section would be no bar to the plaintiff’s suit. The contention 
was repelled and it was held that having regard to the provisions of thati sta- 
tute even a person like Wilkinson whose services have been terminated would 
fall within the definition of the word ‘‘employee’’ as used in s. 35. 

Lord Justice Asquith pointed out that there were two definitions in that 
enactment, namely, the definition of the words ‘‘contributory employee” and 
that of the word ‘‘employee’’. He held that a ‘‘contributory employee’’ was 
merely a species of the genus ‘‘employee’’. He pointed out that a contributory 
employee was expressly so defined in s. 3 of that Act as to include in it an 
ex-employee or a past employee. From that premise the learned Lord Justice 
reasoned that the other word ‘‘employee’’ used in the same statute could not 
but have a similar connotation. He stated the reasoning at pp. 726-727 of the 
report as follows: 


“ ..L think, in the first place, that there is nothing in the separate definitions of 
‘employee’ and ‘contributory employee’ to repel the natural assumption that the first 
class is a genus comprising the second as a species, or that if a ‘contributory employee’ 
can continue to retain his character as such after actual employment has terminated, an 
‘employee’ cannot do the same. To hold the contrary would be to limit the operation 
of the machinery of s. 35 quite arbitrarily to questions concerning the rights of persons 
under Part I other than those claiming superannuation allowances, which last claimants 
are perhaps the most important body of persons asserting rights under that part of 
the Act.” 

It will be clear from the passage which we have quoted above, that the decision 
in Wilkinson’s case turned upon the particular provisions of the statute which 
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fell to be construed in that case, namely, the Local Government Act, 1937, and 
it was because that Court found in the statute itself an indication that the word 
‘Ceontributory employee’’ could include an ex-employee or past employee that 
they interpreted the word ‘‘employee’’ as having the same connotation. That 
is not the position here so far as the provisions of the Indian Companies Act 
are concerned. Neither do the words ‘‘contributory employee’’ occur in the 
Indian Companies Act; nor is the word ‘‘employee’’ anywhere defined. More- 
over, there is no other indication in the Act that when the Legislature used the 
word ‘‘employee’’, they might have intended to refer to an ex-employee or past 
employee. Therefore, it can be given only its normal connotation. 

The word ‘‘employee’’ has been defined in Webster’s Dictionary as ‘‘one 
employed by another; one who works for wages or salary in the service of an 
employer’’. It seems to us that the word ‘‘employee’’ as used in s. 419 of the 
Indian Companies Act has been used in contra-distinction to the word ‘‘em- 
ployer” and that in the use of the word ‘‘employee’’ the Legislature contem- 
plated the existence of a relationship of master and servant or what is the 
same thing between the employer and the employee. Obviously, an employee 
would be a person under the control of the employer and would be bound to 
obey the orders of the employer not only as to the work which he shall execute, 
but also as to the details of the work and the manner of its execution. The 
attributes of an employee have been stated with clarity in Diamond’s Law of 
Master and Servant, second edn., at pages 1 and 2. The word ‘‘employee’’ 
used in s. 419 cannot, in our opinion, in the absence of anything contained in the 
section itself, or in the statute, carry any higher or other meaning. It seems 
to us then that there is no doubt or difficulty here as to the interpretation of 
the word ‘‘employee’’ used in s. 419 and, so it is not necessary to go back to a 
consideration of the scope and object of the legislation. 

Mr. Khambatta also placed before us a number of anomalies which would 
arise if this interpretation were to be accepted. He pointed out that if the 
interpretation be correct, the moment the master chooses to give a notice to 
the employee terminating his contract of service, the right of inspection would 
be at an end and yet his right to receive his provident fund amount would 
subsist. There would, therefore, be no meaning in saying that the right of 
inspection is a right given only in aid of the larger right to the provident fund 
itself. The argument is, no doubt, well taken but cannot affect the question of 
interpretation. Moreover, it seems to us that when ss. 417, 418, 419 and 420 of 
the Indian Companies Act were enacted, the present day notions of social jus- 
tice between employer and employee were not the same and it is conceivable 
that the Legislature may have thought that upon termination of the contract 
of service the employee should be relegated to his normal remedies of a suit 
and the normal remedies which the employee has to safeguard the payment of 
provident fund amount pending his suit, such as are given to him by the Code 
of Civil Procedure. It seems to us that the Legislature contemplated that it 
would be a serious inroad upon the rights of the employer to permit the em- 
ployee who has ceased to be an employee, to inspect the securities and bank 
receipts for moneys of his former employer. It is not as if the employee 
whose contract of service has been terminated would be entirely without a re- 
medy. Upon the termination of his services his right would be an immediate 
right to the receipt of the provident fund amount, whereas during the continu- 
ance of his contract of service he has no right to recover the provident fund 
amount from the employer or the trustees. Hence, the difference in the remedies 
made ere to the employee and the consequent difference in the right to 
inspect. 

On behalf of the accused Mr. Amin raised a number of other contentions, 
particularly that the right of inspection conferred upon the complainant, if 
any, was a right personal to him and that in this case no demand was made for 
inspection by the complainant himself, but that, on the other hand, his attorneys’ 
letter showed that they had asked for inspection for themselves—a right which 


ci 
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s. 419 does not confer on them. The other contention which was raised was 
that the employers have not in the instant case ‘‘knowingly’’ contravened or 
authorized or permitted the contravention of the provisions of s. 419, and Mr. 
Amin set forth a number of circumstances from which absence of knowledge 
could be inferred. We need not decide these contentions because of the view 
which we have taken of the provisions of s. 419 itself that the word “‘employee’’ 
means an employee as such and not an ex-employee or past employee or a 
person whose contract of service has been put an end to. 


In the course of the arguments at the Bar it was alleged, but controverted, 
that the employers in this case have not set apart the amounts of the contribu- 
tion of their employees, nor kept or deposited them in a special account, but 
that, on the other hand, the trustees have permitted the moneys and securities 
to be utilised by the company for its own purposes. In view of these allega- 
tions, when the matter came up before us at the last hearing on February 10, 
1961, we had ordered respondents Nos. 1’and 2, who were admittedly trustees 
of the Provident Fund, to file an affidavit stating whether the amount of the 
provident fund of its employees has been set apart in a separate account or 
not and whether it was separately invested or not and if invested, in what se- 
eurities. We had also asked them to furnish a statement showing the date 
from which the provident fund amount had been kept apart and/or invested. 
While, no doubt, Mr. Amin had contended at the hearing that he was not in a 
position to state whether an affidavit would be filed or not, Mr. Shellim Samuel 
has stated before us to-day that inspite of an intimation to respondents Nos. 1 
and 2, they do not intend to file such an affidavit. The refusal on the part 
of respondents Nos. 1 and 2 to place the facts before the Court undoubtedly 
indicates that in all probability they have not complied with the provisions of 
s. 417 (1) and (2) and that that is the reason why a clear affidavit could not be 
filed by them. Unfortunately, the complainant did not base his complaint in 
the instant case upon a breach of the provisions of s. 417, sub-ss. (J) or (2); 
but he limited himself to a breach of s. 419, read with s. 420, of the Indian 
Companies Act. Nothing that has been stated in this order will, therefore, bar 
the complainant from any further remedy that he may choose to seek. Subject 
to what we have stated above the appeal fails and is dismissed. 


Mr. Khambatta at this stage points out to us that a civil suit has already 
been filed by his client against the company for wrongful dismissal and in fair- 
ness to both the parties to this appeal, we would like to make it clear that 
nothing that has been stated in the course of the judgment in this appeal shall 
affect the disposal of that suit. 


Appeal dismissed. 
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CRIMINAL REVISION. 
[NAGPUR BENCH) 


Before Mr. Justice Kotval. 


KESHEO PENTAYYA TELANGI v. THE STATE.* 

Bombay Prohibition Act (Bom. XXV of 1949), Sec. 65—C.P. & Berar Prohibition Act 
(VII of 1938), Sec. 26—Bombay General Clauses Act (Bom. I of 1904), Sec. 3(33)— 
Previous convictions contemplated by cls. (ii) & (iii) of s. 65 of Bombay Prohibition 
Act whether for offences under other Acts. 


The offences contemplated in cls. (i), (ii) and (iii) of s. 65 of the Bombay Prohibition 
Act, 1949, are offences under the Bombay Prohibition Act, 1949, and not under any 
other Act, albeit similar in nature. Therefore, the previous convictions contemplated 
by s. 65 of the Act must be for an offence under the Bombay Prohibition Act, 1949, 
itself. 


Tue five applicants in the present Criminal Revision Application were con- 
victed under s. 65(6) of the Bombay Prohibition Act, 1949 (XXV of 1949) 
and sentenced to various terms of imprisonment and fine. The prosecution 
ease against them was that on the night of April 20, 1959, they were all in the 
house of one Lingayya, the father of applicants Nos. 3, 4 and 5, when the 
police raided the house. On the police entering the house, all the applicants 
began running but the applicant Kesheo was apprehended. He had raised an 
axe to strike Police Constable Zaburao. In the two rooms in the house, accord- 
ing to the prosecution, there were four stills and the five applicants were ope- 
rating them before they began running. From the room there were seized 
several tins, pipes, a brass gund, a considerable quantity of mahua which the 
prosecution alleged was fermented, jaggery, and earthen pots containing liquor. 
The defence of the applicants was that they were all away at a cinema nearby 
and that the applicant Kesheo was called from the cinema show by the police. 
The other four applicants stated that they were not in the house at all. 


The trial Judge convicted the applicants under s. 65(b) of the Act and sen- 
tenced them to various terms of imprisonment, and fine. 


The applicants applied in revision to the Nagpur bench of the High Court 
at Bombay. 


The application was heard. 


M. N. Phadke and V. N. Golwalkar, for the applicants. 
G. E. Mudholkar, Assistant Special Government Pleader, for the State. 


Korvat J. [His Lordship after stating the facts and dealing with points 
not material to this report, proceeded. ] 


Turning to the question of sentence, Mr. Phadke has raised a point with 
particular reference to the case of the applicant Shankar. Against this ac- 
cused, the prosecution sought to establish previous convictions. They were 
convictions in the years 1956, 1957 and 1958 under s. 6(/)(a) of the C. P. and 
Berar Prohibition Act, 1938. Mr. Phadke urged that considering the provi- 
sions of s. 65, of the Bombay Prohibition Act, 1949, these convictions cannot 
be taken into account for the purpose of the application of sub-cls. (#2) and 
(2) thereof, which prescribed enhanced penalties for a second offence and a 
third and subsequent offences. The contention is that a perusal of the whole 
section indicates that the offences contemplated under sub-cls. (i), (ü) and 
(in) of s. 65 are offences under the Bombay Prohibition Act, 1949, and not 
under any other Act or law. 


In my opinion, there is much substance in this argument of Mr. Phadke. 


"Decided, August, 18, 1960. Criminal Revision Application No. 275 of 1960. 
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After reciting the nature of the acts constituting the offence s. 65 goes on to 
state— 

« ,.shall, on conviction, be punished, — 

(1) for a first offence, with imprisonment for a term which may extend to one 
year and with fine which may extend to one thousand rupees: 

Provided that in the absence of special and adequate reasons to the contrary to be 
mentioned in the judgment of the Court, such imprisonment shall not þe less than six 
months and fine shall not be less than five hundred rupees; 

(i) for a second offence, with imprisonment for a term which may extend to two 
years and with fine which may extend to two thousand rupees: 

Provided that in the absence of special and adequate reasons to the contrary to be 
mentioned in the judgment of the Court, such imprisonment shall not be less than nine 
months and fine shall not be less than one thousand rupees; 

(ii) for a third and subsequent offences with imprisonment for a term which may 
extend to two years and with fine which may extend to two thousand rupees: 

Provided that in the absence of special and adequate reasons to the contrary to be 

mentioned in the judgment of the Court, such imprisonment shall not be less than one 
year and fine shall not be less than one thousand rupees.” 
The words preceding the three clauses, ‘‘shall, on conviction, be punished,’’ 
give a clue to their interpretation. Obviously, the conviction contemplated is 
a conviction under the Act, i.e. the Bombay Prohibition Act itself, and the first 
second, third and subsequent offences referred to in the first, second and third 
clauses have reference to those convictions only. Therefore, the offences con- 
templated under these clauses are offences under the Act and not under any 
other Act, albeit similar in nature. A similar provision was made in s. 26 of 
the C. P. & Berar Prohibition Act which runs as follows: 

“If any person, after having been previously convicted of an offence punishable under 
sections 6, 7, 8, 9, 10, 11 or 12 or under similar provisions in any enactment repealed by 
this Act, is subsequently convicted of an offence punishable under any of these sections, 
he shall be liable to twice the punishment which might be imposed on a first conviction 
under this Act:” (Italics are mine). 


It is of some significance that the Legislature there has expressly provided that 
for previous convictions under similar provisions in any enactment repealed 
by that Act, an enhanced penalty shall be imposed. That enactment shows 
that where it is intended to impose enhanced penalties for offences under other 
Acts,it is so expressly stated by the Legislature. There is no such indication in 
s. 65 of the Bombay Prohibition Act. On the other hand, its wording clearly 
indicates that the previous convictions contemplated by the section must be for 
an offence under that Act itself. 


The learned Assistant Special Government Pleader referred to the provi- 
sions of s. 149 of the Act as to the effect of repeal. Proviso (c) to sub-s. (1) 
thereof on which reliance was placed saves penalties, forefeitures or punishments 
incurred in respect of any offence committed against any Acts “‘so repealed”. 
I am unable to see how this provision can affect the interpretation of s. 65. 
The C. P. & Berar Prohibition Act was not repealed by the Bombay Prohibition 
Act. All that s. 1949(7), proviso (c), intended to provide for was that previous 
convictions under any Act repealed by the Bombay Prohibition Act, 1949, 
should not be affected or be deemed set aside because of the enactment of the 
new Act and nothing more. 


Some reference was also made to the definitions of the word ‘“‘offence’’ in 
the Indian Penal Code, Criminal Procedure Code and the Bombay General 
Clauses Act. The definitions contained in the Indian Penal Code and the 
Criminal Procedure Code cannot apply here. So far as the definition in the 
General Clauses Act is concerned, it is as follows: 

“In this Act, and in all Bombay Acts or Maharashtra Acts made after the commence- 
ment of this Act, unless there is anything repugnant in the subject or context—... 
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‘offence’ shall mean any act or omission made punishable by any law for the time 
being in force”. (Italics are mine). 
I have already shown that in my opinion a proper construction of s. 65 and 
its context shows that the word ‘‘offence’’ used therein was intended to be 
used with reference to an offence under the Act itself and not under any law. 
To that extent, therefore, the definition contained in the General Clauses Act 
will not apply. Upon the view that I take it is clear that the previous convictions 
of the applicant Shankar cannot be taken into account for the purposes of the 
enhanced penalty prescribed by cls. (ii) and (ñi) of s. 65 of the Bombay Pro- 
hibition Act. 

The applicant Shankar was convicted and sentenced to rigorous imprisonment 
for one year and a fine of Rs. 1,000 or in default, further rigorous imprison- 
ment for three months. Since under the proviso to el. (2) of s. 65 the minimum 
sentence to be imposed for a first offence is not less than six months and a fine 
of not less than Rs. 500 unless special and adequate reasons to the contrary 
are to be found, I think that that should be the proper sentence to be imposed 
upon the applicant Shankar. I maintain the conviction of the applicant 
Shankar, set aside the sentence of rigorous imprisonment for one year and a 
fine of Rs. 1,000 or in default, further rigorous imprisonment for three months, 
and instead sentence him to rigorous imprisonment for six months and a fine 
of Rs. 500 or in default, to undergo further rigorous imprisonment for a 
period of six weeks. 

Subject to the above modifications in the sentences imposed, the application 
for revision is dismissed. Applicants Nos. 1 to 3 will now surrender in terms 
of their bail bonds. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


BASHIR OIL MILLS v. THE STATE OF MAHARASHTRA.* 


Central Provinces and Berar Municipalities Act (II of 1922), Sec. 133(1)—Bye-laws 
made by Municipal Committee, Warora. Bye-law No. 1-—-Whether manufactory under 
s. 133(1)(e) must be one from which offensive or unwholesome smells, noises or 
smoke arise—Bye-law No. 1 whether excessive or ultra vires of powers of Municipal 
Committee under s, 133-—-Test in considering validity of bye-law for regulating 
activity which normally constitutes public nuisance. 


The word “manufactory” in s. 183(1)(e) of the Central Provinces and Berar Muni- 
cipalities Act, 1922, cannot be dissociated from the words which follow, namely, 
“from which offensive or unwholesome smells, noises or smoke arise”. Therefore, 
under s. 133(1)(e) of the Act the manufactory must be one from which offensive or 
unwholesome smells, noises or smoke arise, 

Municipal Committee, Bilaspur v. Wamanrao’, agreed with. 

In re Krishnaji Gopal,’ Walsh v. Walsh’ and Badrinarain v. State’ referred to. 

A municipal committee desiring to make a bye-law in exercise of the powers con- 
ferred on it under s. 133(1) (e) of the Central Provinces and Berar Municipalities Act, 
1922, will be entitled to make a bye-law only in respect of those manufactories, engine- 
houses or places of business from which offensive or unwholesome smells, noises or 
smoke arise. 


State v. Somabhai Lallubhai’ and B, B. Flour Mills v. State, referred to. 


* Decided, April 19, 1961. Criminal Revi- 3 (1926) 29 Bom. L.R. 308, s.o. [1927] 
sion Applicaton No. 596 of 1960, (with Cri- ALR. Bom. 230. 
minal Revision Applications Nos. 601 and 4 [1957] A.LR. Raj. 64. 
613 of 1960). § [1955] A.I.R. Notes of Unreported Cases, 
1 [1942] Nag. 269. Case No. 5860. 
2 (1947) 50 Bom. L.R. 176, s.c. [1948] 6 [1954] AIR. Ajmer 4. 
A.LR. Bom. 360. 
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Bye~law No. 1 of the Municipal Committee, Warora, requiring a licence to be taken 
in respect of flour mills or oil mills is not an exercise of the power which can be 
challenged as excessive or ultra vires of the powers of the Municipal Committee under 
s. 133 of the Central Provinces and Berar Municipalities Act, 1922. 

The proper test to be applied in considering the validity of a bye-law for regulating 
an activity which normally constitutes a public nuisance is whether the act in ques- 
tion is likely to cause a public nuisance. 

Chintaman Rao v. The State of Madhya Pradesh,’ Harishankar Bagla v. The State 
of Madhya Pradesh, Govindji Vithaldas v. Mun. Corpn.,” Mohd. Kassim & Bro, v. 
Municipal Council Ooty,” Gurbachan Singh v. Municipal Board, Mirzapur," and 
Asa Ram. v. Dist. Board," referred to. 


Te facts appear in the judgment. 


M. N. Phadke with V. M. Golwalkar, and R. D. Saranjame with P. Œ. Palsi- 
kar, for the applicants. 

G. R. Mudholkar and B. D. Padhye, Assistant Special Government Pleaders, 
for the State. 

K. G. Chendke, with Mrs. Vasanti Chendke, for opponent No. 2 Municipal 
Committee. 


ABHYANKAR J. This judgment will dispose of Criminal Revision Applica- 
tions Nos. 596, 601 and 613 of 1960. 

Criminal Revision Application No. 596 of 1960 is fled by Bashir Oil Mills 
through their proprietor Abbas Kasam Haji Dada who was prosecuted in Cri- 
minal Case No. 45 of 1959 in the Court of Judicial Magistrate, First Class, 
Warora, and convicted on May 31, 1960, of a breach of bye-law No. 1 read with 
bye-law No. 7 framed by the Warora Municipal Committee in exercise of the 
powers conferred under s. 178(3), under el. (cc) of sub-s. (J) of s. 179 read 
with cl. (e) of sub-s. (7) and sub-s. (3) of s. 183 of the C. P. and Berar 
Municipalities Act, 1922. The conviction was confirmed by the Sessions Judge, 
Chanda, in Criminal Revision No. 25 of 1960 decided on October 8, 1960. 


Criminal Revision Application No. 601 of 1960 is filed by Ramakant Oil 
Mill, through its proprietor Bapurao Vithoba Padamawar against conviction 
of a similar offence in Criminal Case No. 113 of 1959 by the Judicial Magis- ~ 
trate, Warora, on May 31, 1960, confirmed by the Sessions Judge, Chanda, in 
Criminal Revision No. 31 of 1960 decided on October 8, 1960. 


Criminal Application No. 613 of 1960 is filed by Swastie Oil Mill, Warora, 
through its proprietor Vithal Kesheorao Pampattiwar for conviction of the 
same offence in Criminal Case No. 112 of 1959 by the Judicial Magistrate, First 
Class, Warora on May 31, 1960, confirmed in Criminal Revision No. 33 of 1960 
by the Sessions Judge, Chanda, on October 8, 1960. 


In each of these cases the applicants have been sentenced to a fine of Rs. 25 for 
the offence of which they have been found guilty. 


Each of the applicants is an oil mill and the proprietor of each of these mills 
has been prosecuted for failure to take out a licence as provided by the bye-laws 
of the Municipal Committee at Warora. The Municipal Committee, Warora, 
framed bye-laws requiring a licence being taken for using any place as a flour- 
mill or an oil mill. The licence had to be taken on payment of fee of Rs. 15 
every year. 


The Warora Municipal Committee is a committee constituted under the C. P. 
and Berar Municipalities Act, 1922. The Municipal Committee framed certain 
bye-laws purporting to act under s. 179(7) (ec) of the Municipal Act read with 
s. 133(7) (e) of the said Act. The bye-laws were confirmed by the Provincial 


i tread grat i a [1955] 2 M L.J. 684. 

5 ; . 380. 1 [1955] ALR. Notes of Unreported 
9 (1956) 59 Bom. L.R. 129, s.c. [1959] A.LR. ‘Cases, Case No. 2274. j 
Bom. 26. 12 [1959] A.I.R, S.C. 480. 
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Government and were brought into force under a notification dated October 23, 
1935, for the first time. That Notification is as follows :— 


“No. 7262-2423-M-~VIII:—In exercise of the powers conferred by sub-section (3) of 
section 178 of the Central Provinces Municipalities Act, 1922 (C.P. Act II of 1922), the 
Local Government is pleased to confirm the following bye-laws made by the Municipal 
Committee, Warora, in the Chanda district, under clause (cc) of sub-section (1) of sec- 
tion 179, read with clause (e) of sub-section (1) and sub-section (3) of section 133 and 
with sub-section (5) of section 178 of the said Act, for regulating the issue and renewal 
of licences for flour mills or oil mills, from which offensive or unwholesome smells, noises 
or smoke arise:— ; 

BYELAWS. 

1. No place shall be used as a flour mill or an oil mill from which offensive or un- 
wholesome smells, noises or smoke arise without a licence for the purpose from the 
municipal committee in such form as the committee may prescribe. 

2. No licence shall be issued or renewed without an application in writing for 
the purpose. Such application shall give a full description; including the boundaries of 
the place for which the licence is required. 

3. The licence may be issued and renewed by the President of the committee 
or by any officer authorised by the committee for the purpose. 

4, A fee of Rs. 15/- shall be charged for the issue or renewal of such licence. 

5. The licence may be issued at any time during the year but shall remain in 
force from the date of issue till the 31st March following and may be renewed from 
year to year on payment of the prescribed fee. 

6. Every licence shall be subject to the following conditions, namely, 

(a) Every place used for the flour-mill or oil mill shall always be kept in good 
repairs and clean and sanitary condition and shall be provided with adequate means 
for lighting and ventilation. 


(b) The engine of the flour-mill or oil mill shall be fitted with an efficient silencer 
to pass exhaust thereof, 

(ce) The flour-mill or oil mill shall be worked between 8 p.m. and sunrise. 

(d) Suitable guards and fences shall be provided for shafts, pulleys and bolts 
‘to avoid accident, 

(e) No person who is suffering from any infectious or contagious disease shall 
fhe employed in the flour-mill or oil mill. 

(f) The licensee shall provide in the place such means for lighting and ventilation, 
drains and other sanitary arrangements for the effective disposal of offensive vapour, 
dust, effluent, etc., in the process of the working of the mill as the committee may, 
iby notice in writing, require him to provide. 

(g) The place shall be open to inspection by any municipal officer or servant 
authorised for the purpose at all reasonable times between sunrise and sunset, and 
the licensee shall facilitate such inspection. 

(h) The committee may suspend or cancel a licence for non-compliance by the 
licensee with any of the conditions thereof or under section 184. Such suspension or 
cancellation shall not entitle the licensee to any refund of the fee paid for it. 

7. A breach of bye-law 1 shall be punishable with fine which may extend to 
Rs. 50/~ and where the breach is a continuing: one, with further fine which may extend 


to Rs. 5/~ for every day after the first during which such breach is proved to have 
'Tbeen persisted in.” 


By a subsequent Notification dated November 17, 1941, an amendment was 
effected in bye-law No. 1. This amending Notification is as under :— 


“8829-4221-M-~XIII:—In exercise of the powers conferred by sub-section (3) of sec- 
tion 178 of the Central Provinces and Berar Municipalities Act, 1922 (II of 1922), the 
‘Governor of the Central Provinces and Berar is pleased to confirm the following amend- 
‘ment to the bye law made by the Municipal Committee, Warora, in the Chanda 
‘district, under clause (cc) of sub-section (1) of section 179, read with clause (e) of 
‘sub-section (1) and sub-section (3) of section 133 and with sub-section (5) of section 


‘178 of the said Act, for regulating the issue and renewal of the licenses for flour mills 
L.R.-~48, 
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or oil mills from which offensive or unwholesome smells, noises or smoke arise, within 

its limits, sanctioned under Notification No. 7262-2423-M-VIO, dated the 23rd October 

1935:— f 
AMENDMENT 

The following shall be substituted for the existing bye law 1:— 

‘No place shall be used as a flour mill or an oil mill without licence for the pur- 
pose from the municipal committee in such form as the committee may prescribe,’ ” 
Thus, it will be seen that whereas in the original bye-law No. 1 a licence was 
required to be taken for a place which was to be used as a flour mill or an oil 
mill ‘‘from which offensive or unwholesome smells, noises or smoke arise’’, by 
the amendment effected in 1941 the words ‘‘from which offensive or unwhole- 
some smells, noises or smoke arise’’ after the words ‘flour-mill or an oil-mill’ 
have been deleted. 

The prosecution case was that each of the applicants failed to take out a 
licence for the year 1957 and yet continued to operate the oil mill and had thus 
committed an offence under bye-law No. 1 read with bye-law No. 7. It was not 
contended that a licence was taken by any of the applicants, but the applicants 
contend that the bye-law itself was ultra vires of the powers of the Municipal 
Committee. It was contended that the oil mill was run on electric power and no 
kind of offensive smell or sound or smoke emanated from the mill and, there- 
fore, the applicant had not committed any offence. Thus the defence raised 
two-fold contentions, (1) that the bye-law requiring a licence to be taken by 
an oil mill or a flour mill was in excess of the powers granted under s. 133(Z) (e) 
read with s. 179(1)(ec) of the Municipal Act and (2) that in the case of the 
particular mill of the applicant, in fact, no offensive or unwholesome smells, 
noises, or smoke arise, and, therefore, the mill of the applicant was not one of 
those oil-mills for which a licence was required to be taken by the applicant. 

The trying Magistrate recorded evidence of two witnesses on behalf of the 
Municipal Committee in each of the three cases and one witness on behalf of 
the accused in two cases. The Municipal Committee examined the Municipal 
Secretary and one Anandrao, who was a municipal employee. Both of them 
deposed that bad smell as well as offensive noise emanated from the mills and 
spread all over. It was also stated that obnoxious smoke was also emitted from 
the mills. As against this, the applicant examined one Vinayak Pande who 
was an Excise Sub-Inspector and he stated that he was never put to any in- 
convenience due to any obnoxious smell, noise or smoke. 

As regards the question whether in each case ‘‘offensive or unwholesome smell, 
noise or smoke’’ arose, no finding was given by the trying Magistrate in each 
ease, but he has observed that the evidence was balancing. However, the Magis- 
trate observed that ‘‘the very existence of the oil mill or the flour mill is either 
associated with the incidence of offensive or unwholesome smell, noise or smoke’’, 
and, therefore, held that with this view the original bye-law seems to have been 
amended and made more comprehensive. 

It is not clear from the judgment of the trying Magistrate whether the trying 
Magistrate interpreted bye-law No. 1 to mean that a licence was required to be 
taken under bye-law No. 1 in respect of a flour mill or àn oil mill where in fact 
offensive or unwholesome noise or smoke arose. But it appears that the learned 
trying Magistrate was of opinion that offensive or unwholesome noise or smoke 
could not be dissociated from the working of an oil mill or a flour mill and, 
o under the bye-law as amended a licence was rightly required to be 

aken. 

The applicants challenged their conviction before the Sessions Judge, mainly 
attacking the power of the Municipal Committee to frame bye-law No. 1 in 
its amended form and requiring a licence being taken for any place to be used 
as a flour mill or an oil mill. It was contended before the Sessions J udge that 
el. (e) of s. 183(Z) of the Municipal Act must be so interpreted that the words, 
‘from which offensive or unwholesome smells, noises or smoke arise’? must be 
read with each of the words viz. (1) manufactory, (2) engine-house, or (3) 
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place of business. When so interpreted, it was further urged, a Municipal 
Committee has no right to require a licence for a manufactory or an engine- 
house from which offensive or unwholesome smell, noise or smoke do not arise. 
It was stated before the Sessions Judge that the Municipal Committee, Warora, 
had originally framed its bye-law No.. 1 in 1935 according to the requirements 
of s. 133(7) (e) of the Municipal Act. According to the original bye-law No. 1 
only those flour mills or oil mills from which offensive or unwholesome noises, 
smells or smoke arose were required to be covered by a licence. It was con- 
tended that by deletion of the words, ‘‘from which offensive or unwholesome 
smells, noises or smoke arise’’ it enlarged the power of the Municipal Com- 
mittee to require a licence being taken from every owner of a flour mill or an 
oil mill whether or not offensive or unwholesome noise of smoke arose. It was, 
therefore, contended that such a power could not be arrogated to itself by the 
Municipal Committee in the guise of making a bye-law to carry out the purpose 
of s. 183(7) (e) of the Municipal Act. 


The learned Sessions Judge did not accept this contention, The learned 
Sessions Judge held that the words ‘‘from which offensive or unwholesome 
smells, noises or smoke arise’’ would only govern the words ‘‘place of busi- 
ness’? and not the preceding words ‘‘any manufactory’’ or ‘‘engine-house’’. 
On this interpretation the learned Sessions Judge did not feel compelled to 
pronounce on the larger question whether as a matter of fact it was established 
whether or not unwholesome or offensive smells, noises or smoke emitted from 
the applicant mills. The learned Sessions Judge held that the mills were a 
manufactory and the applicants were bound to obtain the requisite licence even 
where unwholesome or offensive smells, noises or smoke did not arise from 
the mills. 


The applicants have now come up to this Court and have repeated the same 
contention as in the Courts below. In addition, Mr. Phadke, the learned coun- 
sel for the applicants, has sought permission to raise a further constitutional 
question challenging the vires of s. 138(J)(e) of the Municipal Act if the in- 
terpretation of the learned Sessions Judge is accepted as a correct interpreta- ' 
tion of that section read with the bye-law. Mr. Phadke urged that if 
s. 133(7) (e) is to be interpretated as empowering a Municipal Committee to 
make a bye-law requiring a licence to be taken for any kind of manufactory 
or engine-house, whether or not such manufactory or engine-house emits offen- 
sive or unwholesome smell, noise or smoke, then according to Mr. Phadke such 
a power of regulation given to the Municipal Committee will be an unrestricted 
and unbridled power and must be struck down as an unreasonable restriction 
on the fundamental right of the petitioner to carry on trade. According to 
Mr. Phadke, for the exercise of such a power of regulation requiring a licence 
to be taken, there is is no guiding principle in the section itself and to that 
extent the statutory provision will amount to an unreasonable restriction con- 
travening art. 19(J)(g) of the Constitution. 


The challenge to the bye-law based on the constitutional argument was not 
raised in the Courts below. The opponents, that is the State as well as the 
Municipal Committee who are represented by counsel, have objected to per- 
mission being granted to the applicants to raise issue in this form for the first 
time. There are not sufficient pleadings and the opponents urge that the issue 
should xot be allowed to be raised in this form at this stage. 


In my opinion, it is not necessary to allow Mr. Phadke to raise this conten- 
tion as no such issue arises in this case. As I will show later on, on a proper 
construction of the provisions of s. 183 (Z) (e), it cannot be said that an un- 
restricted or unguided power has been given to the Municipal Committee to 
make a bye-law regulating the carrying on of any manufactory or having an 
engine-house. In my view, the power is restricted and the exercise of the power 
to make a bye-law must be worked out within the limits of s. 183 and the 
Chapter under which that power is to be exercised. 
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Mr. Chendke, the learned counsel appearing for the Municipal Committee, 
has supported the view taken by the learned Sessions Judge regarding the in- 
terpretation of s. 188(1)(e) of, the Municipal Act. Mr. Chendke contended. 
that there is a comma after the word ‘manufactory’, and the presence of this 
comma must necessarily be construed as dissociating a manufactory from the 
words which follow, viz. ‘engine house or place of business’. If the word 
‘manufactory’ is so dissociated according to Mr. Chendke, then the requirement 
that offensive or unwholesome smells, noises or smoke should arise from such a 
place will not qualify ‘manufactory’. In support of this interpretation Mr. 
Chendke has relied upon certain decisions where one construction or the other 
was accepted on the ground of the place that a comma has in the text of the 
section. These decisions are In re Krishnajt Gopal Brahme,’ Walsh v. Walsh? 
and Badrinarain v. State’. 

As regards this mode of construction, Mr. Phadke, the learned counsel 
for the applicants, has invited my attention to a decision of the Nagpur 
High Court reported in Municipal Committee, Bilaspur v. Wamanrao.* That 
case was a case of a flour-mill for which the proprietor had not taken a licence 
under.s. 188(/) (e) of the C. P. and Berar Municipalities Act. The learned 
counsel for the Municipal Committee in that case pressed the same construction 
as Mr. Chendke urged, based on the position of the comma, and Mr. Justice 
Clarke has observed as follows (p. 272) :— 

“...Mr. Naik on behalf of the Committee has spent a considerable time in arguing 
that the presence of a comma after ‘manufactory’ and the absence of commas after 
‘engine-house’ and ‘place of business’ means that the manufactory is excluded from those 
businesses which have to be of an offensive or unwholesome nature before they become 
liable to licence...It is useless, however, to argue from the wording of other Acts to the 
wording of this Act. In order to interpret the section one has to read it as a whole 
and if it is clear what the intention of the legislature is, and that meaning is the plain 
meaning of the words used, then it is improper to strain the language so as to endeavour 
to make it mean something else...I have frequently observed that typists and printers 
‘ jn this country are in the habit, when giving a list of items, of putting a comma between 
each item expect the last two which are usually separated by the words ‘and’ or ‘or’, 
The idea is that the word ‘and’ or the word ‘or’ takes the place of a comma...It seems 
however to have become a more or less usual practice and that is all that the printer 
appears to have done in the present instance....” 


I respectfully agree with the construction placed on the section in this deci- 
sion and, in my opinion, there is no room for canvassing any other construction 
of the section. ; 

Fortunately, one is not left to the illusory position of a comma as an aid of 
construction of the section in this case. There are some patent and compelling 
indications which enable one to find the true meaning and construction to be 
placed on this section. It has been rightly urged by Mr. Phadke that s. 133 
appears in Chapter XIL of the Municipal Act which is headed as containing 
**Powers to prevent Disease and Public Nuisance”. Thus the powers which 
are given. to a Municipal Committee under the several sections in this Chapter 
must necessarily mean powers to prevent disease and public nuisance. That 
is the purpose and scope of the powers generally speaking. Then we have 
ss. 117 to 132 appearing under the sub-heading of ‘Sanitary and preventive 
powers’. In this class of sanitary and preventive powers is the power to pro- 
hibit commission of public nuisances, power to regulate deposit of refuse, 
power to regulate disposal of dead bodies of animals, power to require filthy 
buildings or land to be cleansed, power to require desinfection of buildings, 
power to prohibit use of imsanitary buildings, power to require untenanted 
building to be secure or power to require dangerous places to be made safe, 


1 (1947) 50 Bom. L.R. 175, s.c. [1948] A.L.R. Bom. 230. 


A.LR. Bom. 360. 8 [1957] ALR. Raj. 64. 
2 (1926) 29 Bom. L.R. 308, s.o. [1927] 4 [1942] Nag. 269. 
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power to require ruinous structure to be removed or repaired, power to require 
removal of nuisance arising from tanks and like, power to require noxious 
growth to be cleared, power to require removal of receptacle for filth near water 
supply, power to remove use of bad water or disposal of mad and stray dogs. ` 


Then follows ss. to 123 to 148 which are grouped under the sub-heading ‘‘ Powers 
to regulate certain trades and activities’. It is to be noted that these powers 
of regulation which will naturally include a power of licensing are powers 
to regulate certain trades and activities and not all trades or any trades or 
activities. Then the first section under this group is s. 183 which is as follows :— 

“133. (1) No place within the limits of a municipality shall be used for any of the 
following purposes, namely,— 

(a) melting tallow, or 

(b) boiling bones, offal or blood, or 

(c) as a soap-house, oil-boiling-house, dyeing-house or tannery, or 

(d) as a brick-klin, pottery or lime-klin, or 

(e) as any other manufactory, engine-house or place of business from which offen- 
sive or unwholesome smells, noises or smoke arise, or 

(f) as a yard or depot for trade in grain, hay, straw, cotton, oil~seed, oil-cake, 
thatching grass, wood, charcoal, or coal or other dangerously inflammable material, or 

(g) as a store-house for any explosive or for petroleum or any inflammable oil or 
spirit, : 
except spirit, under a licence obtained by the owner or occupier from the committee 
and renewable annually. 

(2) No such licence shall be withheld unless the committee considers that the 
business which it is intended to establish or maintain would be offensive or dangerous 
to persons residing in or frequenting the immediate neighbourhood, or that the area 
should for general reasons be kept clear of the establishment of such business.” 


The marginal note to this section describes the power given in this section as a 
power to regulate offensive or dangerous trades. I am aware that it is‘not per- 
missible to make use of the marginal note to support a construction which will 
control the section or cut down the meaning of the section. But it is still per- 
missible to refer to the marginal note of a section if any ambiguity is raised in 
respect of proper construction to be placed on any of the provisions of the 
section. (See State v. Jamnabu,® State v. Heman Alreja and Emperor v. 
Fulabha Joshi.) 


Now, s. 133 enumerates in els. (a) to (d) those places where one or the other 
kind of trade or business or manufactory or engine-house is carried on and for 
which a licence has to be taken from the municipal committee. A serutiny of 
these occupations such as melting tallow or boiling bones, offal, or blood, or a 
soap-house, oil-boiling-house, dyeing-house or tannery, or brick-kiln, pottery or 
lime-kiln would all go to show that they have one or the other common feature, 
namely they are all manufactories or places of business from which offensive or 
unwholesome smells, noises or smokes must necessarily arise. 

Then follows sub-cl. (e). Now sub-cl. (e) read with the opening words of 
the section will read as follows :— 

“No place within the limits of a municipality shall be used as any other manufactory, 
engine-house or place of business from which offensive or unwholesome smells, noises 
or smoke arise.” 

In my opinion, the word ‘‘other’’ before the words ‘‘manufactory, engine- 
house or place of business’? is a‘ key-word to the interpretation of this sub- 
clause. Having enumerated in cls. (a) to (d) several kinds of places of 
businesses or manufactories from which offensive or unwholesome smells, noises 
or smoke must necessarily arise and which are required to be regulated, this 
sub-clause gives a power to the municipal committee to bring under its licens- 
5 (1954)57 Bom. L.R. 278, s.c. [1955] ALR. Bom. 16. 


l 
ALR. Bom. 230. 7 (1940) 42 Bom. L.R. 857, s.o. [1940] 
6 (1951) 53 Bom. L.R. 837, s.o. [1952] A.I.R. Bom. 363. 
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ing system of regulation, other manufactories, engine-houses or places or busi- 
ness from which offensive or unwholesome smells, noises or smoke arise. In 
the context in which the word ‘‘manufactory’’ is placed in the scheme of 
s.‘133(1) and in the cl. (e), I do not think the word ‘‘manufactory’’ can be 
reasonably dissociated from the words ‘‘from which offensive or unwholesome 
smells, noises or smoke arise”. To accept the interpretation which has found 
favour with the learned Sessions Judge and which the Municipal Committee 
wants me to uphold would be to read a power in the Municipal Committee to 
regulate by licenses each and every kind of manufactory whether innocent or 
otherwise, that is whether from such manufactory an offensive or unwholesome 
smell, noise or smoke arise or not. In my opinion, there is no warrant for 
this construction and the learned Sessions Judge was in error in construing 
sub-cl. (e) of s. 183(/) of the Municipal Act as empowering a municipal com- 
mittee to require a licence for each and every kind of manufactory irrespective 
of whether an offensive or unwholesome smell, noise or smoke arise therefrom 
or not. 

One may well conceive how such a power, if so construed, will embrace every 
kind of manufacturing activity in a municipal town. I do not think that such 
a power of regulation was intended to be deposited in a Municipal Committee 
under the provisions of s. 133(7) (e) which appears in Chapter XII which 
enumerates the power to prevent disease and public nuisances. The manu- 
factory or engine-house or place of business must be a trade or an activity 
which is likely to spread disease or which is likely to be a source of public 
nuisance. If it is neither, then, in my opinion, there is no power in the Municipal 
Committee in exercise of the powers under s. 183(1)(e) of the Municipal Act 
to require a licence being taken as an exercise of regulatory power of the Muni- 
cipal Committee. 

It will be seen that the power to regulate given in s. 133(/) is controlled 
in sub-s. (2) of s. 183 itself. Sub-section (2) of s. 133 prohibits a Municipal 
Committee from withholding a licence required to be taken under sub-cl. (Z) 
unless it is considered by the committee that the business which it is Intended 
to establish or maintain would be offensive or dangerous to persons residing 
in or frequenting the immediate neighbourhood or that the area should for 
general reasons be kept clear of the establishment of such business. Thus 
it will be seen that the limit of the power of regulation and licensing is indi- 
cated in the section itself. The only ground on which the licence can be re- 
fused will be on the finding of the committee that the establishment of the 
business or manufactory would be offensive or dangerous to persons residing 
or frequenting in the neighbourhood or that it is desirable to set apart that 
area free from such businesses. We have examples of this latter class where 
special areas are reserved for having a grain market or a timber stall or 
meat-house. 

The learned Sessions Judge has referred to certain decisions which, accord- 
ing to him, support the construction which has found favour with him. One 
such case is a decision of this Court in Criminal Appeal No. 96 of 1955 dated 
March 4, 1955, State v. Somabhai Lallubhai®. The full text of this report 
was not available but it appears that the short note of the case appears in 
1955 Notes of Unreported Cases (Case No. 5860). From such facts as can 
be gathered from the short note, it appears, that a printing press was run 
by electric power and a licence was required to be taken for such press as 
one of the trade from which offensive or unwholsome smell arises. The 
text of the bye-laws of the particular municipal borough which was considered 
are not available from the short note, but it is clear that in the bye-law itself 
the words, ‘‘from which offensive or unwholesome smell arises’? were used. 
As the words were expressly used, Mr. Phadke has contended that there is no 
room for any rule of construction being called in aid as the bye-law itself 


8 [1955] A.I.R. Notes of Unreported Cases, Case No. 5860, 
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used the words ‘‘from which offensive or unwholesome smell arises’. In my 
opinion, this case will not be of assistance in accepting the interpretation of 
the learned Sessions Judge. The other case to which reference is made is one 
reported in B. B. Flour Mills v. State®. In that case the accused was found 
working a flour mill without a licence as required by the regulations of the 
Ajmer Marwada Municipal Regulations. The empowering sections in that case 
was s. 161 which read as follows :— 

“No place within a municipality shall be used...as any other manufactory, engine- 
house or place of business from which offensive or unwholesome smells, noises or smoke 
arise except under a licence from the Committee which shall be renewable annually.” 
The bye-law framed by the committee was as follows :— 

“No persons shall establish or maintain a flour-mill within the limits of the munici- 
pality except under a licence and in accordance with the conditions...” 

The Court held that in framing the bye-law the Municipal Committee had only 
exercised their powers under s. 161 of Ajmer-Merwara Municipalities Regula- 
tion (VI of 1925) on being statisfied that a flour mill was ‘a manufactory, engine- 
house or a place of business from which offensive or unwholesome smells or 
noises arise’. It is further noted that it was not contested before the learned 
Judge that the Municipal Committee was wrong in coming to the conclusion 
that offensive and unwholesome noises arise or come out from every flour mull. 


- Mr. Phadke has urged that this concession given on behalf of the accused 
in that case distinguishes that case from the case under consideration. In a 
sense Mr. Phadke is right that that decision does not in terms decide the question 
that falls for consideration here. But, in my opinion, the view taken by the 
Municipal Committee either in the Ajmer case or in the present case that every 
flour-mill or oil-mill should be regulated by a licence as unwholesome or of- 
fensive smell, noise or smoke arise from such oil-mills or flour-mills is justified. 
It was not necessary, therefore, that oil-mills or flour-mills should be further 
deseribed as manufactories from which offensive or unwholesome smell, noise 
or smoke arise. It is implicit in the exercise of the powers under s. 133(J) 
of the Municipal Act itself. Thus even though the two cases referred to by 
the learned Sessions Judge do not support the construction of the section up- 
held by the Judge because of the concession in the Ajmer case and the mention 
of the descriptive words in the Bombay case, I am of opinion that neither the 
concession nor the presence of descriptive words is a necessary requirement for 
upholding the validity of the bye-law. 


I, therefore, hold, differing from the Courts below, that a Municipal Com- 
mittee deciding to make a bye-law in exercise of the powers conferred on it 
under s. 183(7)(e) will be entitled to make a bye-law only in respect of those 
manufactories, engine-house or places of business from which offensive or un- 
wholesome smells, noises or smoke arise. 

At this stage it will be proper to notice an alternative submission of 
Mr. Chendke. Mr. Chendke urged that the bye-law could also be supported as 
an exercise of the power under s. 1383(1)(f) of the Municipal Act. It was 
stated that the oil mill was a trade in oil seeds or oil cakes and, therefore, re- 
quirement of a licence for the oil-mill would came under sub-cl. (f). I do not 
find it possible to accept this contention. Running of an oil-mill is not use 
of a place as a depot for trade in oil seeds or oil cakes. The distinguishing 
feature is the manufacturing process carried out at the place and not trading 
in oil seeds or oil cakes. It is not suggested by either side that any of the 
applicants carry on trade in oil seeds or oil cakes in the mills or that it is 
used as a depot for such trade. It was also faintly argued that the regulation 
may come under cl. (g) of s. 183(J), the oil-mill being treated as a store-house 
for an inflammable oil. There is no merit in this contention also as edible 
oil seeds which are pressed in the mills of the applicant are not inflammable oil 


9 [1954] A.LR. Ajmer 4. 
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or seeds. The question still remains, however, whether on the interpretation 
which has been urged by Mr. Phadke regarding the proper construction of 
s. 1383 (Z) (e) and the power of licensing granted to the Municipal Committee, the 
bye-law of the Municipal Committee, Warora, framed in 1935 and amended 
in 1941, contravenes the provisions of s. 133(1)(e). Mr. Phadke has argued 
that the deletion of the words ‘‘from which offensive or unwholesome smells, 
noises or smoke arise” after the words ‘‘flour-mill or oil-mill”’ as they originally 
appear in bye-law No. 1 when it was framed in 1935, mean and would only 
mean that the Municipal Committee has now taken a power to require a licence 
being taken for each and any kind of flour-mill or oil-mill irrespective of 
whether offensive or unwholesome smell, noises or smoke arise from such oil- 
mill or four-mill or not. Mr. Phadke argues that there is no such power to re- 
gulate a place which is used as a flour-mill or oil-mill simpliciter unless it is 
established that from such flour-mill or oil-mill offensive or unwholesome smell, 
noise or smoke arise. 

I find it difficult to accept this construction of the amendment effected in 
bye-law No. 1 in 1941. In deciding the issue as to whether the bye-law as 
amended, has exceeded the powers of regulation governed in s. 183(1)(e), one 
must bear in mind the provisions of the bye-laws and the notification by which 
the bye-laws have been sanctioned and brought into force. A perusal of the 
notification dated October 23, 1935, reproduced above will show that the Muni- 
cipal Committee, Warora, was making these bye-laws for regulating the issue 
and renewal of licences for flour-mills and oil-mills from which offensive or 
unwholesome smells, noises, or smoke arise. Thus the purpose of making the 
bye-laws is clearly indicated in the notification of the Government which sanc- 
tioned the making of these bye-laws. Similarly, in the notification dated 
November 17, 1941, which amended bye-law No. I, it is clearly stated that 
Government was pleased to confirm the amendment to the bye-laws made by the 
Municipal Committee, Warora, for regulating the issue and renewal of licence 
for flour-mill and oil-mill from which offensive or unwholesome smells, noises 
or smoke arise. Thus there is no doubt left in one’s mind that the Municipal 
Committee has purported to make the bye-laws requiring a licence to be taken 
in respect of flour-mills and oil-mills and those bye-laws are in respect of those 
flour-mills and oil-mills from which oflensive or unwholesome smells, noises or 
smoke arise. 

The question is what is the effect of the amendment made in 1941 in bye-law 
No. 1 framed for this purpose. To my mind the deletion of the words ‘‘from 
which offensive or unwholesome smells, noises, or smoke arise’’ from the original 
bye-law No. 1 does not make the slightest difference either in the purpose of 
the bye-law or the ambit of their operation. It cannot be construed as en- 
larging the power of the Municipal Committee to require a licence being taken 
in respect of a flour-mill or an oil-mill irrespective of whether offensive or 
unwholesome smells, noises or smoke does not arise therefrom. The bye-law as 
amended. still operates only in respect of those oil-mills and flour-mills from 
which offensive or unwholesome smell, noise or smoke arise. 

The question is whether it is necessary for a Municipal Committee to state 
in the bye-law itself, as they did originally in 1935, that the licence is required 
to be taken in respect of a flour-mill or an oil-mill from which offensive or 
unwholesome smells, noises or smoke arise. In my opinion, the Municipal Com- 
mittee is justified in treating normally every flour-mill or oil-mill as a manu- 
factory from which offensive or unwholesome smells, noises or smoke arise. It 
is not disputed before me that ordinarily, looking to the conditions and the 
nature of flour-mills and oil-mills which are to be found in the municipal areas 
like the town of Warora, a flourmill or an oil-mill does emit an offensive or 
unwholesome smell, ‘noise or smoke. It is not, therefore. necessary for the 

oT Nicipal Committee to continue to keep these words as descriptive of flour- 
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words and even in the absence of such words; it cannot be said that a flour-mill 
or an oil-mill is not a place of business from which offensive or unwholesome 
smoke, noise or smell does not arise. 

Under sub-cl. (e) of s. 183(17), a Municipal Committee has been given the 
discretion to include those categories of manufactory, engine-house or place of 
business for regulation by licensing from which offensive or unwholesome smells, 
noises or smoke arise. The legislative policy is clearly enunciated in the first 
four sub-cls. (a) to (d) of s. 183(7). It is also enunciated in the phrase 
‘‘from which offensive or unwholesome smells, noises or smoke arise’’. If the 
municipal committee comes to the conclusion that a flour-mill or an oil-mill 
is one of those places of business or manufactory or engine-house from which 
offensive or unwholesome smells, noises or smoke arise, I do not think the Muni- 
cipal Committee has acted in excess of its powers in making these bye-laws by 
requiring that a licence should be taken for a flour-mill or oil-mill. I agree 
with the finding of the learned trying Magistrate that the very existence of 
an oil-mill or a flour-mill is associated with the incidence of offensive or un- 
wholesome smells, noises, or smoke and that being so, the Municipal Committee, 
Warora, was justified in requiring a licence to be taken for every flour-mill 
and oil-mill. The amendment of the bye-law, in my opinion, therefore,- does 
not enlarge the ambit of the regulatory power as exercised in the original 
bye-law of 1985 and is not liable to be challenged on that ground. 

But it is contended by Mr. Phadke that, with the advance of modern science, 
it is possible to have a flour-mill or an oil-mill run by electric power which 
‘will not give rise to any offensive or unwholesome sound or noise or even smells, 
much less smoke. This may or may not be so in the case of a particular oil- 
mill. But it cannot be said that a bye-law is bad because it does not take 
into consideration exceptional features of a particular oil-mill. The bye-laws 
are made by the Municipal Commitiee at Warora taking into consideration the 
normal oil-mills or flour-mills one comes across in that area. It must also he 
remembered that Warora is a small town which may still be in a stage of semi- 
urban development. If the Municipal Committee has made regulations for requir- 
ing a licence by normal oil-mills or flour-mills which are known to be emanating 
offensive or unwholesome smells, noises or smoke, I do not consider that such 
exercise of power. embracing an oil-mill or a flour-mill is in any manner exces- 
sive or unauthorised. If in a particular case the owner of an oil-mill can show 
that his particular kind, of oil-mill is not an oil-mill from which any kind of 
offensive or unwholesome smells, noises or smoke arise, he has to apply for 
exemption or in case of prosecution, he will be free to show that his particular 
oil-mill is an.exception to the general types of oil-mills. But the fact that 
such a claim is made on behalf of any owner of an oil-mill will not lead to the 
result that a Municipal Committee is not entitled to regulate licensing of oil- 
mills in general. The Municipal Committee, Warora, was, therefore, justified 
in treating all oil mills and flour mills which are normal as manufactories or 
places of business from which offensive or unwholesome smells, noises or smoke 
arise. I, therefore, do not find that the deletion of the words ‘‘from which 
offensive or unwholesome smells, noises or smoke arise’’ from the bye-law No. 1 
has any such effect as is contended for by the applicants in these cases. The bye- 
law is still operative against oil mills or flour mills from which offensive or 
unwholesome smells, noises or smoke arise and it was not necessary for the 
Municipal Committee to retain these words of deseription to enable them to 
require a licence being taken in respect of flour mills or oil mills. 

Another ground of objection that is urged by Mr. Phadke is that the bye-law 
in the present, form enables the Municipal Committee or Municipal authority 
to abuse its power and requires any kind of flour mill or oil mill to take out 
a licence. In support of this contention reliance is placed on the observations 
of their Lordships of the Supreme Court in Chintaman Rao v. The State of 
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Madhya Pradesh’, It is urged on the basis of this decision that if an oil mill or 
flour mill which in fact does not emit unwholesome or offensive smell, noise or 
smoke is brought within the mischief of licensing regulation, that is sufficient to 
strike down the bye-law itself. In my opinion, this contention is not well founded. 
In the case of Chintaman Rao v. The State of Madhya Pradesh what, was 
prohibited was employment in the manufacture of bidis of any person. It 
was pointed out that the prohibition was of such an amplitude that it will 
include a number of infirm and disabled persons, a number of children, old 
women and petty shopkeepers residing in villages from being employed in the 
manufacture of bidis even though they were incapable of being used for agri- 
cultural labour. It was pointed out, that this had the effect of depriving these 
persons of earning their livelihood. The statute, in fact, prohibited persons 
who had no connection or relation in engaging themselves in the business of 
agriculture. Then it was observed that the law even to the extent that it 
could be said to authorise the imposition of restrictions in regard to agricul- 
tural labour cannot be held valid because the language employed is wide enough 
to cover restrictions both within and without the limits of constitutionally 
premissible legislative action affecting the right of employment, and then it 
‘was observed as follows (p. 765) :— 
«,.So0 long as the possibility of its being applied for purposes not sanctioned by 

the Constitution cannot be ruled out, it must be held to be wholly void.” ` 

On the strength of this last observation Mr. Phadke has urged that because 
the bye-law is capable of affecting an innocent oil mill, that is, an oil mill 
from which offensive or unwholesome smell, noise or smoke does not arise, the 
bye-law as a whole is liable to be struck down. In my opinion, no such result 
follows in this case. As I have already held, the bye-law requires a licence 
to be taken only from those oil mills from which offensive smells, noises or 
smoke arise. That is the purpose of this bye-law. If in a given case an oil 
mill owner establishes that his particular mill is such that from his oil mill 
no kind of offensive or unwholesome smell, noise or smoke arises, the owner can 
certainly establish that fact and is not bound by the regulating bye-law. So 
long as it is always open to an owner of an oil mill to show that his is not 
an oil mill from which offensive or unwholesome smell, noise or smoke arises, 
it eannot be said that the bye-law requires a licence being taken even in res- 
pect of oil mills which are not within the mischief of the section. I am, there- 
fore, quite clear that in this case there is no scope for a contention that the 
bye-law affects an innocent oil mill. 

It is further argued, however, that the bye-law is still capable of an abuse,- 
and if there is a possibility of abuse, that in itself is a sufficient ground for 
declaring the bye-law void. In my opinion, the fact that a provision of a law 
or a by-law is capable of being abused will not be a valid ground for de- 
elaring invalid the bye-law or the law. The power to require licence has to 
be exercised within the well-known limits. The guidance for the exercise of 
this regulatory power is given not only in the Act and s. 183 but also in the 
bye-laws themselves. Bye-law No. 6 prescribes the conditions of the licence 
and condition (a) of the licence is that every place used for the flour mill or oil 
mill shall always be kept in good repairs and clean and sanitary condition and 
shall be provided with adequate means for lighting and ventilation. Then 
condition (b) lays down that the engine of the flour mill or oil mill shall be 
fitted with an efficient silencer to pass exhaust thereof. Then condition (f) 
of the licence enjoins the licensee to provide the place with such means for 

er Nighting and ventilation, drains and other sanitary arrangements for the effective 
Tip >~ posal of offensive vapour, dust, effluent, ete. in the process of 
working of the mill as the committee may, by notice in writing, 
‘re him to provide. Thus the conditions under which a licensee has to 
d other safeguards which are provided in sub-s.(2) of s. 185 amply 


10 [1950] S.C.R. 759. 







4 “ 
badd 
Pa 
e 
7 -7 eee 


1961.] BASHIR OIL MILLS V. STATE (a.or.s-)—Abhyankar J. 763 


protect any abuse of the powers by the licensing authority. If in spite of such 
protection in a given case owner of an oil mill or flour mill feels that his 
premises do not require a licence to be taken, he is free to establish that fact 
in a court of law. 


Mr. Chendke, the learned counsel for the Municipal Committee, has urged 
on the principle of a decisién of the Supreme Court in Harishankar Bagla v. 
The State of Madhya Pradesh"! that the licensing bye-law is not lable to be 
challenged on the ground of conferment of any discretion. The legislative 
policy and the limits of the exercise of the discretion are patent on the face of 
the provisions themselves. It is further argued that none of the applicants 
ever made an application or represented that their mills were liable to be ex- 
empted from the operation of the bye-law. The applicants were, therefore, 
not entitled to urge as a ground of challenge to the bye-law that the bye-law 
itself is bad because it vests a discretionary power in the Municipal Committee. 
The Municipal Committee will be entitled to insist on a licence to be taken by 
an oil mill or a flour mill because normally an oil mill or a flour mill does 
emit unwholesome or unhealthy offensive noises, smells or smoke. If the 
owner of an oil mill or a flour mill wants to be exempted from this require- 
ment, it is for him to establish that his particular oil mill or flour mill does 
not; come within the mishief of the bye-law. Such a requirement does not 
entitle the applicants to urge that the bye-laws are liable to abuse. To the 
same effect are the observations of this Court in the case of Govind, Vithaldas v. 
Mun. Corpn.'2 After quoting a passage from Maxwell on the interpretation 
of Statutes, Tenth Ed., p. 128, the learned Chief Justice observed as follows 
(p. 181) :— 

“..herefore, it seems to us that it is rather an exaggeration to suggest that when a 

statutory discretion is conferred upon an authority, that discretion is either arbitrary 
or unfettered and unbridled. Even though the Legislature may not indicate the nature 
of that discretion and how it should be exercised, the principles of law which are well 
settled must be imported into the consideration of the question as to what discretion 
the Legislature has conferred upon the authority.” 
In that particular ease there was wide discretion vested in the Municipal Com- 
missioner to grant or refuse to grant a licence for a timber-yard in a particular 
locality and it was held that grant of such a power was not liable to be struck 
down as vesting an arbitrary discretion in the licensing authority. The report 
shows that one of the decisions on which Mr. Phadke relies in support of his 
contention, viz. the case reported in M. Mohd. Kassim & Bro. v. Municipal 
Council, Ooty’? was referred to in arguments by the counsel for the petitioner 
in that case. The learned Chief Justice did not permit that citation being used 
or the reasoning being referred to as it was not an authorised report. I feel 
that I am bound by this view and, in any case, the decision of this Court re- 
ferred to above is binding on me in deciding the question whether an excessive 
discretion has been vested in the licensing authority. In my opinion, the bye- 
law is not liable to be challenged on this ground. 


Reference may also be made to a decision from the Allahabad High Court 
reported in Gurbachan Singh v. Municipal Board, Mirzapur.14 The case con- 
cerned a bye-law requiring a licence being taken-for regulation and control of 
brass plate rolling mills within the municipal limits. In considering whether 
a particular activity did or did not amount to public nuisance requiring to be 
regulated it has been observed that 

“the Court is not concerned with the individual case of any particular mill, but 
with the wider question whether the business of running rolling mills in general consti- 
tutes a public nuisance.” i i i 

11 [1955] 1 S.C.R. 380. 13 [1955] 2 M.L.J. 684. 


12 ' (1956) 59 Bom. L.R. 129, s.c. [1959] 14 [1956] A.I.R. N.U.C. Case No. 2274. 
A.I.R. Bom. 26. 
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In considering the question whether the bye-laws in question are ultra vires, 
it is enough if the act in question is likely to cause a public nuisance. It might 
be that the actual injury caused by a particular running mill may not be so 
considered as to constitute a public nuisance, but from that it cannot be argued 
that the cumulative and general effect of running rolling mills situate in an area 
will not be such as is likely to cause a public nuisance. In my view, this is a 
proper test to be applied in considering the validity of a bye-law for regulating 
an activity which normally constitutes a public nuisance. 

One may also refer to a decision of their Lordships of the Supreme Court 
reported in Asa Ram v. Dist. Board,’© to which reference was made by Mr. 
Chendke, the learned counsel for the Municipal Committee. In that case the 
appellant Asaram- was prosecuted for having failed to obtain a licence for 
running a flour mill which was required to be taken under the U. P. Town 
Areas Act. One of the points raised in appeal was whether running of a flour 
mill was an offensive trade. The High Court had come to the conclusion that 
running of a flour mill was an offensive trade. It appears that at the time of 
arguments the correctness of the decision of the High Court that running of a 
flour mill was an offensive trade was not challenged. The question, therefore, 
did not come to be decided on merits by the Supreme Court. But it is pointed 
out that running of a flour mill per se is beyond dispute an offensive trade. I 
am inclined to agree with this submission that running of a flour mill is an 
activity which may well be described as an offensive trade, that is an activity 
which is likely to cause a publie nuisance in the form of emission of offensive 
or unwholesome noise, smell or smoke per se. 

Thus on a consideration of the question from various aspects, I have come 
to the conclusion that. bye-law No. 1 of the Municipal Committee, Warora, re- 
quiring a licence to be taken in respect of flour mills or oil mills is not an 
exercise of the power which can be challenged as excessive or ultra vires of 
the powers of the Municipal Committee under s. 133 of the C. P. and Berar 
Municipalities Act, 1922. 

Normally, this should have been enough to dispose of the applications. But 
the learned trying Magistrate has not given a finding as to whether in the 
cases of these particular applicant mills, the mills were or. were not the places 
from which offensive or unwholesome noises or smells or smoke arise. When 
the question was.raised in the case, it was the duty of the Magistrate to give 
a finding on this issue. Normally speaking, offensive or unwholesome noises 
or smells do arise from flour mills or oil mills as we come across these in this 
country. But if it is the contention of the accused that their particular oil 
mill is free from this defect and that no kind of offensive or unwholesome 
noises, smells or smoke arise from their mills, then clearly the oil mill of the 
accused will not be a place or a manufactory or an engine-house for which a 
licence will be required to be taken. But the burden in that case will be wholly 
on the applicants to prove that their oil mill is free from this mischief which the 
section and the bye-laws seek to regulate. Iam, therefore, constrained to remand 
all the three cases to the Court below to record a finding after recording the 
necessary evidence for the accused and for the prosecution in rebuttal, if any. 
whether the oil mill of each of the accused is such from which no kind of 
offensive or unwholesome smell, noise or smoke arises. If the finding is in 
favour of the accused, he is bound to get its benefit. | 

Thus the result is that the conviction and sentences passed on the applicants 
in each of the three cases are set aside and the cases are remanded to the trial 
Court for disposal according to law afresh with advertance to the remarks 
stated above. 

Order accordingly. 


'15 [1959] A.LR. S.C. 480. i, 
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Before Mr. Justice Abhyankar, 


THE CITY OF NAGPUR CORPORATION v. BHALCHANDRA. 
RAMRAO SONONE.” 


City of Nagpur Corporation Act (II of 1950), Secs. 114(1) (a), 119(b), 124(1), 127, 130— 
Central Provinces and Berar Letting of Houses and Rent Control Order, 1949—Gross 
annual rent for purposes of s. 119(b) how to be determined—Whether such rent 
can be determined on basis of actual rent paid by tenant—Revision application 
whether lies to High Court against order of District Court under s. 130. 


Under s. 119(b) of the City of Nagpur Corporation Act, 1948, in determining the 
gross annual rent at which a tenement is reasonably expected to be let several 
factors may have to be taken into consideration; the locality of the premises, the 
type of construction, the advantages and amenities offered to the occupant, the point 
of time when the premises were constructed, the present condition of the premises, 
advantage of locality, free access of light and air, or open space available, the areas 
in which the premises are situate, whether locality are congested areas or select 
localities such as Civil lines, or areas on the outskirts of the city, the neighbourhood, 
the amenities, the safety and security of the habitation, the prevailing rents for 
similar houses and constructions in the neighbourhood, the rent actually paid or 
fixed for payment either by contract or by law are all relevant facts to be consi- 
dered in fixing the gross annual rent. 

A Corporation under the Act must fix the gross annual rent in respect of each 
house. It is not permissible to determine annual.value of a building on the basis 
of gross annual rent without taking the individual circumstances of each building, 
the rent at which it is let, the amenities provided, the type of structure of that 
building etc. into consideration. 

The gross annual rent cannot be determined only on the basis of actual rent 
paid by a tenant. 

City of Nagpur Corporation v. Ramchandra; agreed with. 

Quaere: What is the effect of the operation of the Central Provinces and Berar 
Letting of Houses and Rent Control Order, 1949, in the City of Nagpur on fixation 
or determination of gross annual rent at which premises are reasonably expected 
to be let? 

A revision application lies to the High Court against an order of the District 
Court under s. 130 of the City of Nagpur Corporation Act, 1948. 

Vishnu v. Corporation of City of Nagpur,’ agreed with. 


Tus facts appear in the Judgment. 


N. 8. Nandedkar, for the applicant: 
B. H. Chati, for the opponent. 


ABHYANKAR J. This judgment will also dispose of Civil Revision Applica- 
tions Nos. 57, 58, 93, 194, 195, 199, 202, 210, 221, 222, 237, 238 and 242, all of 
1960. All these revision applications are filed by the Corporation of the City 
of Nagpur through the Municipal Commissioner, against the opponents in each 
case who are landlords and owners of certain premises within the Corporation 
area of the City of Nagpur. The reyision application in each ease is directed 
against the appellate order of the Extra Assistant Judge, Nagpur, by which the 
appellate Judge set aside the orders of the Objection Officer in respect of as- 
sessment of property tax leviable under s. 114(J) (a) of the City of Nagpur 
Corporation Act, 1948. The Objection Officer in each case determined the 

*Decided, April 25, 1961. Civil Revision 222, 237 and 242 of 1960). 


Application No. 193 of 1960 (with C.R. As. I (1960) 63 Bom. L.R. 64. 
‘Nos. 57, 58, 98, 194, 195, 199, 202, 210, 221, 2 [1956] N.L.J. 621. 
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objections of the opponents and passed orders on such objection in exercise of 
the powers under s. 129(3) of the Corporation Act. Against such orders an 
appeal is provided under s. 180 of the Act and such appeals were filed by the 
house-owners. The appeals were allowed in each case, which are the subject- 
matter of these revision petitions. In most of these cases the appellate autho- 
rity held that the annual value of the building for the purpose of imposition of 
the property tax payable by owners of the buildings should be the actual 
amount, of rent paid by the tenants and received by the house-owners or land- 
lords in respect of tenements occupied by the tenants. The Corporation has 
challenged the orders of the appellate authority by filing these revision appli- 
cations under s. 388 of the City of Nagpur Corporation Act. 


At the outset a preliminary objection was raised by the counsel appearing for 
the opponents, challenging the competency of the revision applications. Now 
s. 388 of the City of Nagpur Corporation Act is as follows :— 

“Save as otherwise expressly provided, every final order passed by the District 

Court, Nagpur, or a Magistrate in exercise of original jurisdiction under the provisions 
of this Act shall be subject to appeal, and every final order passed by such Judge or 
Magistrate in exercise of appellate jurisdiction shall be subject to revision at the in- 
stance of either party, by the Court to which appeals or, as the case may be, revision 
from the Court which gave such decision, ordinarily lie.” 
Thus, there is no doubt that the revisions will lie to this Court unless the 
opponents are able to show an express provision to the contrary. The learned 
counsel for the opponents has invited my attention to sub-s. (J) of s. 180 which 
creates the right of appeal. Now that provision is as follows :— 

“Tf any dispute arises as to the liability of any land or building to assessment 
or as to the basis or principles of assessment, an appeal shall lie from the decision of the 
Chief Executive Officer to the District Court, Nagpur, whose decision shall be final.” 
It is contended that the decision of the District Court in appeal having been 
made final, this should be interpreted as an express provision to the contrary, 
thus debarring a further challenge to the appellate order of the District Court 
by way of revision to the High Court. It is not possible for me to accept this 
contention. The learned counsel for the applicant has relied on a decision 
of the Nagpur High Court reported in Vishnu v. Corporation of the City of 
Nagpur,’ in which a Division Bench of the Nagpur High Court presided over 
by Chief Justice Hidayatullah (as he then was) and Kotval J., held that a 
revision application lies to the High Court against an order of the 
District Court under s. 180 of the City of Nagpur Corporation 
Act and that the words ‘‘whose decision shall be final’’ in s. 180 of the Act 
do not amount to an express provision barring the revision. I respectfully 
agree with this interpretation and hold that the Corporation had a right to 
file these revision applications. Moreover, it cannot be disputed that the appel- 
late order being of the District Court, is always subject to revision by the High 
Court in exercise of the powers under's. 115 of the Code of Civil Procedure. 
The preliminary objection is, therefore, not tenable. 


As regards the merits of the contentions raised by the Corporation, it is to 
be noted that the tax is being levied in exercise of the powers under s. 114(/) 
of the Corporation Act. Levy of this tax is a compulsory levy which the Cor- 
poration must levy and collect under s. 114(7)(a) of the Act. Section 
114(7) (a) is as follows :— 

“For the purposes of this Act, the Corporation shall impose— 

(a) a tax payable by the owners of buildings or lands situated within the City with 
reference to the gross annual letting value of the building or land, called property tax;” 
Thus, the tax, called the property tax, has to be levied with reference to ‘‘the 
gross annual letting value of the building’’. Section 116 enumerates the types of 
buildings exempted from payment of property tax, which are of three cate- 


1 [1956] N.LJ. 621. 
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_ gories, that is, (1) buildings or lands exclusively occupied for publie worship 


or for charitable purposes, or public burial or burning, or disposal of the dead; 
(2) buildings and lands vested in Government, used solely for public purposes, 
or vested in the Corporation, in respect of which the said tax, if levied, would 
under the provisions contained in the Act be primarily leviable from the Go- 
vernment or the Corporation; and (8) buildings or lands of a rental value of 
not more than Rs. 24 per annum where such building or land is occupied by 
the owner and the owner does not possess any other building or land in the 
Corporation area. In respect of lands and buildings vested in the State Go- 
vernment, a special provision for fixation of the property tax is made in s. 117 
of the Act. Then a certain concession is provided for prompt payment of the 
tax on or before the date fixed by the Corporation by making provision for a 
discount on the amount of the property tax payable. Then follows s. 119 which 
provides the basis for fixation of annual value of the building or land. 
Clause (b) of s. 119, which is the material clause with which we are concerned, 
is as follows :— 


“the annual value of any building shall be deemed to be the gross annual rent at 

which such building, together with its appurtenances and any furniture that may be 
let for use or enjoyment therewith, might reasonably at the time of assessment be ex- 
pected to be let from year to year, less an allowance of ten per cent for the cost of re~ 
pairs and for all other expenses necessary to maintain the building in a state to command 
such gross annual rent.” 
In sub-el. (c) of s. 119 provision is made for fixing the annual value of a 
building, the gross annual rent of which cannot; be determined under el. (b} 
and that annual value is to be deemed to be 5 per cent. on the sum obtained 
by adding the estimated present cost of erecting the building, less any amount 
which the Chief Executive Officer may deem it reasonable to deduct for depre- 
ciation, to the estimated market value of the land valued with building as 
part of the same premises. 


Thus, it will be seen that the annual value of any building on which a property 
tax is leviable, is to be fixed at a figure to be arrived at by finding the gross annual 
rent at which such building might reasonably be expected to be let at the time 
of the assessment. It is clear that a fiction is introduced in finding out the 
annual value of the building, because even though the building may be tenanted 
or occupied by the tenant or owner, it is to be imagined that the building is 
available for letting at the time when the assessment is to be made and the 
assessing officer has to find out what is the reasonable amount of rent or gross 
annual rent for which the building might be let at that point of time, namely, 
at the time when he is assessing the building or finding out the annual value 
of the building for the purposes of the property tax. It is also to be noted 
that the basis for caleulation of annual value with reference to gross annual 
rent the building is reasonably expected to fetch at the time of assessment is 
the same, whether the building is occupied by the owner or by the tenant. 
Again, it is also to be noted that the liability for payment of the property tax 
is that of the owner of the building and not of the tenant under the Act. 

Having fixed the basis of assessment, namely, the gross annual rent at which 
the building may be reasonably expected to be let at the time of assessment, 
the Act provides in subsequent sections the method for assessment and levy. 
Under ss. 120 and 125, power is given to the Chief Executive Officer to call for 
information regarding a building as regards the name and address of the owner 
or occupier of such building, the measurements, the gross annual rent or re- 
venue and other details which may be required, the cost of building, the 
amenities provided for occupation, the rent actually charged and such other 
details as were required for the purpose of assessing and determining the gross 
annual. rent. i : 


This Act came into force in the City of Nagpur in 1951 though the Act was 
passed in 1948. Special provision is, therefore, made in s. 124(7) of the Act 
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giving a statutory recognition to the valuation of buildings already made and 
to other details under the municipal Act then in force, and this valuation is 
to be deemed to be the valuation for the assessment of property tax on such 
building under the Act until such time as the Chief Executive Officer makes a 
fresh valuation under the Act in each ward. Such valuation was previously 
made under the C. P. and Berar Municipalities Act, 1922, under s. 73(a) for 
assessing the tax payable under s. 66(/) (a) of the C.P. and Berar Municipalities 
Act, 1922. Under the Municipal Act the property tax was payable under 
s. 66(/) (a) with reference to the gross annual letting value of the building and 
a provision was made under s. 73(a) of the Act for fixing the annual letting 
value of a building, not erected for letting purposes and not ordinarily 
let, at 5 per cent. on the aggregate sum resulting from the estimated present 
cost of erecting the building after allowing necessary depreciation, and esti- 
mated present value of the land valued as an occupied site. Thus a distinction 
seems to have been made in the Municipal Act between the buildings occupied 
by owners, not let and not expected to be let, and buildings actually let or 
expected to be let. That basis has been altered in the scheme for levy of pro- 
perty tax under the Corporation Act, but for the purposes of s. 124 the existing 
valuation of a building was statutorily fixed as the valuation for the assessment 
of the property tax, to begin with, for the purposes of s. 114 and s. 119 of the 
Corporation Act. 

Now, this valuation which, according to the Corporation authorities, was 
made within the limits of the City of Nagpur in 1949, under the Municipal Act 
continues to remain in force till proceedings were taken for revaluation of 
buildings in exercise of the powers under s. 124 of the Corporation Act. Having 
provided for statutory fixation of valuation to begin with, with the coming into 
force of the City of Nagpur Corporation Act in the City of Nagpur under 
sub-s. (Z) of s. 124, the Chief Executive Officer was required under sub-s (3) 
of s. 124 to arrange for a survey for the purpose of assessment of each part of 
of the city, at least once in five years. It is stated before me that no steps have 
been taken by the Corporation or the Chief Executive Officer to comply with 
this requirement of the law by making a survey for the purposes of assessment, 
which survey was to remain in force for five years. Thus, the position today 
is that the valuation of buildings which was previously made under the Muni- 
cipal Act and was in force on the date of coming into force of the Corporation 
Act in the City of Nagpur, remains unchanged except for action that is taken 
in respect of tenements in exercise of the powers under s. 124. An option is 
also given to the Chief Executive Officer to adopt the existing assessment and 
make such necessary alterations in assessment for each year after giving to 
the person affected a notice of the altered valuation and after giving him an 
opportunity to raise objections. Perhaps, the present proceedings arise out 
of such action taken for altering the assessment of buildings in respect of tene- 
ments owned by several opponents in these revision applications. 

The Chief Executive Officer is required to give a notice to the owner or 
occupier under s. 125 to furnish details of information. From the records of 
the Corporation, which have been produced, I find at page 21 of the record 
of objection case that a notice under s. 125(J) was given to Bhalchandra Patil 
in Civil Revision Application No. 193 of 1960. By this notice the noticee is 
required to fill in information against several columns on the reverse of the 
notice. The information is with respect to the building and the area of the 
construction on the land, its present value, the names of tenants, their monthly 
rent and whether the rent is inclusive of taxes, the area in occupation of each 
tenant, the area in occupation of the owner, an estimated monthly rent for 
the same, the area of the portion which may be unoccupied, the name of the 
present owner and whether there is any dispute as to ownership, whether the 
premises have a pipe or a latrine and the nature of the sewer, and whether 
receipts are given for payment of rent. Then under s. 127 the Chief Executive 
Officer is required to give individudl notice to every owner or occupier of the 
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building when he proposes to increase the valuation, and the said notice must 
specify the grounds of the increase. On receipt of such a notice, if the owner 
is dissatisfied with the valuation proposed to be made, he is entitled to deliver a 
written notice stating grounds of his objection to such valuation under s. 128 
of the Corporation Act. On receipt of such objections they are to be entered 
into a register to be maintained for the purpose and then the Chief Executive 
Officer is required to give a notice in writing to the objector of the time and 
place at which the objection is to be investigated. The Chief Executive Officer 
then has to hear the objections in the presence of the objector or his agent and 
after determining the objections the Chief Executive Officer is required to 
pass orders on the objections and then to determine the amount at which the 
valuation should be made and amend the assessment list in accordance with 
the decisions on the objections. A; person dissatisfied with the determination 
of thé objections and the assessment; of valuation by the Chief Executive Officer 
is entitled to file an appeal under s. 180(/) of the Corporation Act to the Dis- 
trict Court. 

Now, it will be seen that the Chief Executive Officer is required to determine 
the gross annual rent at which the building might reasonably be expected to be 
let at the time of assessment on a hypothetical basis. The gross annual rent is 
not to be the actual rent that is paid by the tenant, as this test will not apply 
in the case of premises occupied by owners or occupied without payment of 
rent. Inasmuch as a single test is made the basis of fixing the annual value, 
it necessarily follows that several factors have to be taken into consideration 
in determining the rent which a hypothetical tenant may pay in respect; of a 
hypothetical tenement, at the time when the assessment is being made and this 
rent, has to be the figure at which the tenement may be reasonably expected to 
be let. Thus the test that has to be satisfied in arriving at the figure of the 
annual value or the figure of gross annual rent is the test of the rent which 
may be reasonably expected to be fetched by the landlord and paid by a tenant. 
Now, the Corporation has been empowered to make bye-laws for carrying out 
the provisions and intentions of the Act, and in particular, power has been 
expressly given to make bye-laws under s. 415(J4)(e) of the Corporation Act. 
Under this sub-clause, the Corporation is required to make bye-laws for deter- 
mining the manner in which the annual values of buildings or lands shall be 
determined for the purpose of assessment. The mode in which the bye-laws 
are to be made and the conditions for making the bye-laws are provided in 
s. 417. Draft bye-laws have to be published for-such time as has been pre- 
scribed and they are to be kept in municipal office for public inspection, and 
every person is entitled to peruse the same free of charge. Printed copies of 
the draft bye-laws are to be made available. The bye-laws are then considered 
by the Corporation and become valid bye-laws after they are sanctioned by 
the State Government. All bye-laws are to be published in the Gazette and 
only after publication they have the effect as if they are enacted in the Act. 
One should have, therefore, expected the Corporation to make the necessary 
bye-laws, to furnish the guiding principle for determining the annual value 
with reference to the gross annual rent for purposes of assessment and levy 
of the property tax. Unfortunately, the Corporation of the City of Nagpur has 
not so far taken any steps to make such bye-laws. Thus, so far as the Corpo- 
ration is concerned, it was not able to point to any instructions or rules or bye- 
laws on the basis of which its Chief Executive Officer is able to proceed to 
determine the gross annual rent at which the building may be reasonably ex- 
pected to be let at the time of assessment. 

The Corporation has been given a power under s. 123 of the Corporation Act 
to employ a person to be called an ‘assessor’, to determine the annual value of 
the lands and buildings in accordance with the principles laid down in section 
119. Power has been given to this assessor to enter a building at all reasonable 
times ‘after giving notice, or to require production of-any information, or to 
value any land or building, in sub-s.' (2) of s. 123. The Corporation of the 
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City of Nagpur has appointed an officer, as an assessor in exercise of its powers 
under s. 128 of the Corporation Act; but, in my opinion, such an appointment 
does not dispense with the duties imposed on the Chief Executive Officer or on 
the Corporation to lay down by bye-laws the manner in which the annual 
value of a building or land is to be determined for the purpose of assessment. 
Unless guidance is furnished in bye-laws, the Chief Executive Officer is not iu 
a position to do his duty properly. It will be seen that the very basis of fixing 
the gross annual rent of a building is hypothetical rent at which the premises are 
reasonably expected to be let at the time of assessment. For arriving at such 
a figure of gross rent several factors may have to be taken into consideration ; 
the locality of the premises, the type of construction, the advantages and ame- 
nities offered to the occupant, the point of time when the premises were con- 
structed, the present condition of the premises, advantage of locality, free 
access of light and air, or open space available, the areas in which the pre- 
mises were situate, whether locality are congested areas or select localities such 
as Civil lines, or areas on the outskirts of the city, the neighbourhood, the 
amenities, the safety and security of the habitation, the prevailing rents for 
similar houses and constructions in the neighbourhood, the rent actually paid 
or fixed for payment either by contract or by law are all relevant facts to be 
borne in mind in fixing the gross annual rent under s. 119(b) of the Act. 

It is not disputed that the corporation of the City of Nagpur issued instruc- 
tions for re-valuation of buildings in exercise of the powers under s, 124, some- 
time in 1957 or 1958. The work seems to have been entrusted to the officer 
who was appointed as assessor under s. 128 of the Corporation Act. That 
officer compiled his own instructions and a copy of those instructions was made 
available at the hearing. It appears that the assessor divided several types 
of buildings into five broad categories for the whole city and again divided 
the five categories of constructions into different areas within the Corporation 
limits. In respect of each category of the building a certain figure of hypo- 
thetical rent per 100 square feet of the plinth area was fixed ranging between 
Re. 1 per 100 square feet to Rs. 6 for residential purposes and from Rs. 12 
to Rs. 35 for business purposes. This blanket rate was liable to be enhanced 
by a fixed rate wherever latrines, water taps or electricity was provided as ad- 
ditional amenity. It is not necessary to go into details of these instructions 
as they have no statutory basis and have not the status of bye-law or rules 
made by the Corporation. Suffice it to say that the element of arbitrariness that 
must necessarily enter into fixation of these rates is patent in the very process 
of fixing these rates. They do not take into consideration the fact that certain 
buildings are constructed after 1951 and even though they have the same type 
of constructions they are distinct from those constructed prior to that date. 
This may have significance in this city because of the operation of the C.P. and 
Berar Letting of Houses and Rent Control Order, 1949. Under that Order 
residential houses constructed after 1951: are outside the ambit of Rent Control 
legislation. The Rent Control legislation, however, applies to all buildings 
constructed prior to 1951 and used for residential purposes and to other build- 
ings whenever constructed, used for non-residential occupation. The Rent 
Control Order itself makes a distinction between buildings constructed prior 
to and after 1940 and provides for fixation of fair rent of buildings on a 
certain defined basis according to the provisions of the Rent Control Order. 
The instructions also do not seem to take notice of the fact that rents actually 
paid for premises have material bearing in determining the rent expected to 
be paid or, as it is put, the hypothetical rent which a-tenant may reasonably 
be expected to pay. Similarly, the instructions ignore the fact that in res- 
pect of certain premises fair rents have been actually fixed in this city, and 
once the fair rent is fixed, it may not reasonably be expected that anything 
higher than the rent fixed by the Rent Controller would be offered or may 
reasonably be expected to be offered for those premises. In my opinion, all 
these factors have necessarily to be taken into consideration in fixing the annual 
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value of the building with.reference to gross annual rent at which the building 
is reasonably expected to be let. It is, therefore, necessary for the Corporation 
authorities to‘make bye-laws and determine the guiding principles ‘as to the 
manner in which the annual value of a building is to be determined. 


- Now, in’each of these cases which are before me, the action commenced upon 
a' report submitted by an assessment Inspector. That report was forwarded 
under the endorsement of the Additional Assessor to the Assessor appointed 
under s. 123. The report then came to be approved by the Assessor in each 
ease. The report indicated that the annual value of premises was liable to 
be enhanced’ considerably thus resulting in enhancement in the assessment of 
the property tax. Notice was then issued under s. 127 of the Corporation Act 
to the owner of the building, intimating that assessments have been re-valued and 
that enhanced tax as indicated in the notice would be levied from April 1, 
1959. The reason required to be given under s. 127 of the Corporation Act, 
is stated in stereotyped facsimile block letters as follows :— 


rere aig qeata aia ate Beas ” 


(on account of a general rise in annual rent of houses). This stereotyped 
reason has been given in the notice under s. 127 in the ease of all these buildings 
which are the subject-matter of the several revisions. In my opinion, this is 
not a due compliance with the requirement of s. 127, and the case of each 
building has to be individually dealt with. It will be apparent from the me- 
thod followed by the Assessor in his instructions that the idea was not to 
value each building separately and individually but to fix on an overall basis 
the expected rents for different types of tenements divided into five categories 
of constructions, treat that as a norm or a standard and then to increase the 
valuation of.gross annual rent in the case of a building of each of these tenants 
on an ad hoc basis. In my opinion, this method of fixing gross annual rent at 
which the tenement is reasonably expected to be let at the time of assessment, is 
wholly unwarranted under the Act. The Corporation must fix gross annual 
rent in respect-of each house, even though it may be in a sense a hypothetical 
rent. It is not permissible to determine annual value of buildings on the basis 
of gross annual rent without taking the individual circumstances of each build- 
ing, the rent, at which it is let, the amenities provided, the type of structure 
of that building and several other factors into consideration in respect of that 
building and then determine the gross annual rent at which the building may 
be reasonably expected to be let. The method followed by the assessor and 
his staff in these cases is not warranted by the provisions of the Act and was thus 
wholly unsatisfactory. 


After receipt of the notice objections seem to have been made by several 
owners of buildings. But it does not appear that any evidence was recorded 
or any material on which the assessor fixed the valuation tentatively was made 
available to the objector at the time of investigation. It is complained before me 
by some of the opponents that they had requested the assessor and the Objection 
Officer to make available the material and information or the calculation of 
the area in occupation of several tenants on the basis of which the primary 
report regarding re-valuation was made. Such material, it is alléged, was not 
made available to the opponents and they have made a-grievance that they could 
not properly substantiate their objection for want of material. If and when 
the bye-laws are made by the Corporation, as they ought to be made for this 
purpose, this difficulty will have to be borne in mind and provided against in 
fixing the procedure for investigation of the objections. ce ; 

` In most of the cases the Objection Officer and the Assessor have stuck to their 
own valuation and rejected the contentions of the opponents that the valua- 
tion should have been made on the basis of actual rents received by the owners 
of the buildings. When the matter was taken to the District Court, the Dis- 
trict Judge has uniformly held that the basis of valuation should be the actual 
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rent received from the tenants and not any imaginary or hypothetical rent. On 
this view, the learned District Judge has set aside the orders of the Objection 
Officer and has fixed the annual value at the gross actual rent received by, the 
owner of the building from the tenants. 

In ali these cases the initial valuation as well as the determination of ob- 
jection and the final determination of assessment has been made by the assessor, 
namely, the Officer who has been appointed under s. 123 of the Corporation 
Act. Now, under ss. 124, 127, and 129 of the Corporation Act the power in 
respect of assessment and determination of annual valuation and investigation 
of objections to the valuation proposed to be made is to be done by the Chief 
Executive Officer. In none of these cases, it is an admitted position, has the 
Chief Executive Officer of the Corporation of the City of Nagpur passed any 
orders. Section 59 of the Corporation Act gives power to the Chief Executive 
Officer to delegate his functions under the Act to any municipal officer, sub- 
ject, of course, to the control and superintendence of the Chief Executive Officer, 
and subject to such conditions and limitations as may be prescribed by the 
Chief Executive Officer either generally or in respect of specific powers. This 
delegation has to be in writing. When the power of the assessor to determine the 
objections and finally fix the annual values was questioned, Mr. Nandedkar, 
learned counsel for the Corporation, stated that at the relevant time when the 
valuation proceedings commenced or ended in the final assessment order, the 
assessor or any of his subordinates was not duly empowered by the Chief Exe- 
cutive Officer to exercise any of the powers under the Act. Thus, it is clear 
on the admission of the Corporation authorities that each of the orders of the 
Objection Officer in these revisions is void and of no effect as it was passed by 
an officer who had no authority from the Chief Executive Officer to exercise 
any of these powers. The result, therefore, is that all valuations made by the 
assessor or his subordinates, on the basis of which the assessment lists were 
corrected are illegal and ineffective to alter the original valuation of the build- 
ings, which must be held to continue in force as provided in s. 124(7) of the 
Corporation Act. Any enhancement of the tax based on the altered valuation, 
therefore, falls to the ground, and the Corporation will not be entitled to rea- 
lize enhanced taxes on the basis of such new valuation. This position is ad- 
mitted by the learned counsel appearing for the Corporation. In fact, Mr. 
Nandedkar has placed on record an order dated March 3, 1960, passed by the 
Chief Executive Officer, that is, the Municipal Commissioner, which for the first 
time empowered the assessor to exercise the powers under ss. 124(/), 124(2), 
125 (2), 125(3), 127, 129(7), 129(2), 129(3) and 129(4) of the Corporation Act. 
Inasmuch as none of the authorities; namely the assessor or his assistant, had 
any power to exercise the powers of the Chief Executive Officer under any of 
these sections, prior to March 3, 1960, the original assessments made in all 
these cases are of no effect and must be declared as without authority. 

Normally, this finding should be enough to dispose of these petitions. But 
arguments were heard for a considerable time on the issue principally raised 
in the lower Court and also in the High Court, namely, the effect of the opera- 
tion of Rent Control legislation in the City of Nagpur on fixation or determina- 
tion of gross annual rent at which the premises are reasonably expected to be 
let. It is contended on the one hand by the owners of the buildings that the 
gross annual value at which the premises can be reasonably expected to be 
let at the time of assessment can in no case exceed the fair rent if fair rent 
has been determined in a given case; and even where fair rent has not been 
determined in finding the gross annual rent at which the premises may be 
reasonably expected to be let, regard must be had to the provisions of the Rent 
Control Order and the operation of that Order in this city. On the other 
hand, it is claimed by the Corporation that what is to be determined under 
s. 119(6) is the figure of a hypothetical rent, or, if I may say so, the figure of 
an imaginary rent that an imaginary tenant may be expected to give or may 
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reasonably be expected to offer ‘at the time of the assessment. It is urged that 
whether or not a house is within or without the protection of the Rent Control 
Order is irrelevant so far as the determination of the gross annual rent at 
which the premises may be reasonably expected to be let is concerned. It is 
stated that the operation of.the Rent Control Order is not a permanent phe- 
nomenon and it, could not be said that it is a permanent feature of our sta- 
tute book; it is a temporary device to give relief against charging exorbitant 
rents when there was acute shortage of housing accommodation on account of 
War and after-effects of the War. That fact itself should not enter into con- 
sideration as a factor in determining the gross annual rent which a tenant 
may be reasonably expected to offer for the premises. It is no doubt true that 
the basis for determination of annual value is not the actual rent paid by the 
tenant. If that were so, one should have found some indication of such an 
intention on the part of the Legislature in the several provisions of the Cor- 
poration Act. I, therefore, do not accept the contention of the owners of the 
buildings that in determining the gross annual rent at which the premises 
may be reasonably expected to be let what is to be taken into consideration is 
only the actual rent paid by the tenant. It cam be seen that there may be no 
actual rent in the cases of premises which are occupied by owners. On the 
other hand, actual rent may be paid at an exorbitant rate by a tenant who 
may be in distressed circumstances and at the mercy of the landlord. Rack- 
renting is not unknown even in these days. On the other hand, the artificial 
figure at which rent may be fixed for different reasons and paid by a tenant 
cannot again furnish the true basis for determining the gross annual rent at 
which a tenement may be reasonably expected to be let. What is to be determined 
is the gross annual rent after taking all relevant factors into consideration. If all 
relevant factors have to be taken into consideration, I do not find it possible 
to accept the extreme contention on behalf of the Corporation that the effect 
of the Rent Control legislation or determination of fair rents in exercise of the 
powers under the Rent Control Order in respect of tenements cannot be taken 
into consideration. This matter once came up before this Court and the de- 
cision is reported in City of Nagpur Corporation v. Ramchandra.* It has been 
held in that case that the gross annual rent cannot be determined only on the 
basis of actual rent paid by a tenant. I respectfully agree with the decision. 


As already stated, the liability for payment of the tax is of the house owner. 
Thus, the value that may have to be determined is the value which the house owner 
may be expected reasonably to get as rent in respect of the premises which are 
let or are expected to be let. In considering what rent may reasonably be ex- 
pected for certain premises, I fail to see how the operation of the rent restric- 
tion legislation in the locality, or where fair rent has been fixed under the rent 
restriction legislation, such fair rent is a factor which is to be ignored altogether. 
It is true that the statutory method of fixing fair rent under the rent restric- 
tion legislation does not necessarily lead to the conclusion that the rent that 
was determined is the gross annual rent at which the tenement may be reason- 
ably expected to be let and cannot be equated to it, but all the same, the factor 
of rent restriction legislation in the area and where rent has been fixed under 
such law, the fact of fixation of such rent is a factor which will have to be 
taken into consideration: in determining the annual value with reference to the 
gross annual rent at which the tenement is reasonably expected to be let, for 
the purpose of levying the property tax. This question does not directly fall 
for consideration in these revisions as orders which were challenged in the 
lower appellate Court are found to be void and of no effect. But I have eon- 
sidered the arguments on either side so that the position may be kept in view 
in framing the bye-laws under s. 415(/4)(e) of the Corporation Act. 


Thus, the result is that the orders of the Additional District Judge, as well 
as the order of the Assessor and the Objection Officer are set aside and the 
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parties are relegated to the position at which they were as if there has been no 
alteration in valuation by a valid or authentic order in respect of any of the 
premises which are the subject-matter of assessment proceedings in these cases. 
The revision applications are disposed of accordingly. The Corporation will 
pay the costs of opponents in each of these cases in this Court and the Court 


below. . 
Order accordingly. 


ORIGINAL CIVIL. | 


Before Mr. Justice Tambe and Mr, Justice Gokhale. 


8. VASUDEVAN v. 8S. D. MITAL.* 


Constitution of India, Arts. 123(1), 309, 310, 13, 226, 19(1) (a) (b)(c) & (g), 23(1)—Essen- 
tial Services Maintenance Ordinance, 1960—Central Civil Services (Conduct) Rules, 

' 1955, Rules 4(A), 4(B)—Industrial Disputes Act (XIV of 1947), Sec. 2(j)—Whether 

'  constitutionality of Ordinance promulgated under art, 123(1) or Rules framed under 
proviso to art. 309 justiciable—Prohibition of strikes whether contravenes art. 19(1)(c) 
& (g)—Applicability of art. 23(1)—Clerks in Indian Audit and Accounts Department 
or Income-tax department whether workmen within s. 2(j) of Industrial Disputes 
Act—Whether rr. 4(A) and 4(B) violative of fundamental rights under art. 19. 


The provisions of art. 310 of the Constitution of India do not come in the way of 
the Court in examining.the legality or constitutionality of an Ordinance promulgated 
by the President under art. 123(1) of the Constitution or Rules framed by the Pre- 
sident or Governar, as the case may be, under the proviso to art. 309 of the 
Constitution. ` . 

Having regard to the provisions of arts. 13 and 226 of the Constitution of India and 
having regard to the legislative nature of the power conferred on the President by 
art. 123 of the Constitution and the proviso to art. 309, of the Constitution, it is open 
to the Court to examine the constitutionality of the Essential Services Maintenance 
-Ordinance, 1960, promulgated by the President under art. 123(1) or the Central Civil 
Services (Conduct) Rules, 1955, framed under ‘the proviso to art. 309, when action 
taken therevinder by any authority located within the territory over which the Court 
exercises jurisdiction is challenged by any person on the ground that his fundamental 
rights have been thereby violated. j 

Janakiraman v. State of Andh. Pra’, P. Balakotaiah v. The Union of India? T. V. 
Ravindran v. C. M. Patel, Jagdish v. A. G., State of Bombay; Sethumadhava Rao 
v. Collector of South Arcot,’ V. C. Chacko v. State, Divakaran Nair v. State of 
frav.-Co.,’ Basheshar Nath v. I-T.-Comm' and K. P. Shankerlingam v. Union of 
India; referred to. 

The right to go on strike is not included in the right conferred on citizens under 
art. 19(1)(c) and (g) of the Constitution of India to form associations or unions and 
prohibiting strikes does not contravene art. 19(1)(c) and (g). 

_  Kashya Vithal v. The State,” Farrer v. Close” and State of Bihar v. Deodar Jha," 

referred to. | . 
-To bring a ‘case within the mischief which art. 23(1) of the Constitution of India 
provides against, it must be established that a person is forced to work against his 


*Decided, January 18, 1961. O.C.J. Mis- 6 1957) ALR. Ker. 7. 
cellaneous Petitions Nos. 248, 254, 255 and 7 [1958] A.LR. Ker. 283. 


256 of 1960. 2 8 [1959] A.I.R. S.C. 149. 
-1 [1959] A.IL.R, Andhra Pradesh ~ 185. 9- (1959) 62 Bom. L.R. 1. 
2 [1958] S.C.R. 1052. ` 10 : (1949) Criminal Revision No. 745 of 


8 (1956) Special Civil Application ‘No. 1949, decided by Chagla C.J. and Gajendra- 
1061 of 1956, decided'-bv Chagla C.J; and ‘gadkar J., on'August 30, 1949. (Unrep.). ` 


Dixit J., on July 4, 1958 (Unrep.). : , 11. (1869) 4 Q.B.D. 602. 
4° (1957) 60 Bom. L.R. 241, 125[1958] ALR. Pat. 61. 
5 [1955] A.LR. Mad. 488. , ei y , 
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will and without payment. Therefore, what is prohibited by art. 23(1) of the Consti- 
tution is imposing on the citizens forced labour which is similar in form to beggar. 
Bailey v. Alabama,” referred to. 

Persons employed as clerks in the Indian Audit and Accounts Department and the 
Income-tax Department are not workmen in an industry within the meaning of 
s. 2(j) of the Industrial Disputes Act. 

State of Bombay v. Hospital Mazdoor," Nagpur Corporation v. Its Employees” and 
Tulsiram v. Assistant Collector, Labour,” referred to. 
` Rule 4(A) of the Central Civil Services (Conduct) Rules, 1955, so far as it prohi- 
bits government servants from resorting to any form of strike does not violate the 
fundamental ‘rights conferred on the citizens by art. 19{1)(a), (b), or (g) of the 
Constitution and so far as it prohibits them from participating in any demonstration, 
it does not violate the fundamental rights conferred on citizens under art. 19(1)(a), 
(c) or (g) of the Constitution. 

Rule 4(B) of the Central Civil Services (Conduct) Rules, 1955, contravenes the 
provisions of art. 19(1)(c) of the Constitution and is, therefore, liable to be our 
down. 


Ramakrishnaiah v. President, Dist. Board,” agreed with. 
Ferrer v. Close," Romesh Thappar v, The State of Madras” and The Supdt., Central 
Prison v. Dr. Lohia,” referred to. 


THE facts are stated in the judgment. 


‘Miscellaneous Petition No. 248 of 1960. 


K. K. Singhvi, with C. J. Sawant, for the petitioner. 
Porus Mehta, with R. J. Joshi, for the respondents. 


Miscellaneous Petition No. 254 of 1960. 


KE. K. Strghvi, with D. 8. Nargolkar, for the petitioner. 
Porus ‘Mehta, for the respondent. 


Miscellaneous Petition No. 255 of 1960. 


K. K. Singhvi, with C. J. Sawant, for the petitioner. 
Porus Mehta, for the respondents. 


Miscellaneous Petition No. 256 of 1960. 


| K. K. Singhvi, with K. 8. Ramaswami, for the petitioner. 
R. J. Joshi, for the respondents. 


' TAMBE J. These four petitions have been placed before us for hearing on 
being referred to by Mr. Justice K. K. Desai, These four petitions give rise 
to some common questions of law and can conveniently be disposed of by a 
common judgment. In the first two petitions, Miscellaneous: Petitions Nos. 
248 and 254 of 1960, constitutionality of the Essential Services Maintenance 
Ordinance, 1960, No. 1 of 1960, promulgated by the President has been chal- 
lenged, while im the other two petitions, Miscellaneous Petitions Nos. 255 and 
256 of 1960, constitutionality of r. 4(A) and r. 4(B) of the Central Civil Ser- 
vices (Conduct) Rules, 1955, has been challenged. The questions raised are of 
considerable importance. . 


Facts giving rise to these petitions may be briefly stated. In exercise of the 
powers conferred by cl. (J) of ‘art. 123 of the Constitution, the President of 
India promulgated an Ordinance called’ ‘‘Essential Services Maintenance Ordi- 
nance, 1960’’, hereinafter referred to as the Ordinance. It is in the following 
terms: ome i 

13 (1911) 55 Law. ed. 191, 219 U.S. 219. ` 17 [1952] AIR. Mad. 253. 

14 (1960) 62 Bom. L.R. 553, SC. , 18 (1869) 4 Q.B.D. 602, 612. 


16 ` [1960] ALR. S.C. 675: 19 [1950] S.C.R. 594. 
16 (1960) 83 Bom. L. R. 342. - 20 [1960] A.LR.'S.C. 633, 639. 
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“THE ESSENTIAL SERVICES MAINTENANCE ORDINANCE, 1960. 
No. I of 1960. 
Promulgated by the President in the Eleventh Year of 
the Republic of India. 

Ar Ordinance to provide for the maintenance of certain essential services and the 
normal life of the community, 

WHEREAS Parliament is not in session and the President is satisfied that circumstances 
exist-which render it necessary for him to take immediate action; 

Now, THEREFORE in exercise of the powers conferred by clause (1) of article 123 of 
the Constitution, the President is pleased to promulgate the following Ordinance:— 

1. (1) This Ordinance may be called the Essential Services Maintenance Ordinance, 
1960. 

(2) It extends to the whole of India: 

Provided that it shall not apply to the State of Jammu and Kashmir except to the 
extent to which the provisions of this Ordinance relate to Union employees. 

(3) It shall come into force at once. 

4. (1) In this Ordinance— 

(a) “essential service’ means— 

(i) any postal, telegraph or telephone service; 

(ii) any railway service or any other transport service for the carriage of passen- 
gers or goods by land, water or air; 

(ii) any service connected with the operation or maintenance of aerodromes, or 
with the operation, repair or maintenance of aircraft; 

(iv) any service connected with the loading, unloading, movement or storage of 
goods in any port; 

(v) any service connected with the clearance of goods or passengers through the 
customs or with the preventian of smuggling; 

(vi) any service in any mint or security press; 

(vit) any service in any defence establishment of the Government of India; 

(viii) any service which the Central Government, being of opinion that strike therein 
would prejudicially affect the maintenance of any public utility service or would result 
in the infliction of grave hardship on the community, may, by notification in the Official 
Gazette, declare to be an essential service for the purpose of this Ordinance; 

(b) “strike” means the cessation of work by a body of persons employed in any 
essential service acting in combination or a concerted refusal or a refusal under a common 
understanding of any number of persons who are or have been so employed to continue 
to work or to accept employment, 

(2) Every notification issued under sub-clause (viii) of clause (a) of sub-section (1) 
shall be laid before each House of Parliament as soon as may be after it is made, and 
shall cease to operate at the expiration of forty days from the re-assembly of Parliament 
unless before the expiration of that period a resolution approving the issue of the noti- 
fication is passed by both Houses of Parliament. 

Explanation.—Where the Houses of Parliament are summoned to re-assemble on 
different dates, the period of forty days shall be reckoned from the later of those dates. 

3. (1) If the Central Government is satisfied that in the public interest it is neces- 
sary or expedient so to do, it may, by general or special order, prohibit strikes in any 
essential service specified in the Order. 

(2) An Order made under sub-section (1) shall be published in such manner as 
the Central Government considers best calculated to bring it to the notice of the persons 
affected by the Order. 

(3) An Order made under sub-section (1) shall be in force for six months only, but 
the Central Government may, by a like Order, extend it for any period not exceeding 
six months if it is satisfied that in the public interest it is necessary or expedient so to do. 

(4) Upon the issue of an order under sub-section(1),— 

(a) no person employed in any essential service to which the Order relates shall 
go or remain on strike; 

(b) any strike declared or commenced, whether before or after the issue of the 
Order, by persons employed in any such service shall be illegal. 
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4. Any person who commences a strike which is illegal under this Ordinance or 
goes or remains on, or otherwise takes part in, any such strike shall be punishable with 
imprisonment for a term which may extend to six months, or with fine, which may extend 
to two hundred rupees,'or with both, 

5. Any person who instigates, or incites other persons to take part in, or otherwise 
acts in furtherance of, a strike which is illegal under this Ordinance shall be punishable 
with imprisonment for a term which may extend to one year, or with fine which may 
extend to one thousand rupees, or with both. 

6. Any person who ‘knowingly expends or supplies any money in furtherance or 
support of a strike which is illegal under this Ordinance shall be punishable with im- 
prisonment for a term which may extend to one year, or with fine which may extend 
to one thousand rupees, or with both. 

7. Notwithstanding anything contained in the Code of Criminal Procedure, 1898, any 
police officer may arrest without warrant any person who is reasonably suspected of 
having committed any offence under this Ordinance. 

8. The provisions of this Ordinance and of any Order issued thereunder shall have 
effect notwithstanding anything inconsistent .therewith contained in the Industrial Dis- 
putes Act, 1947, or in any other law for the time being in force. 

RAJENDRA PRASAD, 
President. 
G. R. RAJAGOPAUL, 
Secy.” 


— 


On July 8, 1960, in exercise of the powers conferred by sub-s. (/) of s. 3 
of the Ordinance, the Central Government on’ being satisfied that in the publie 
interest it was necessary to' make an order, made an order prohibiting strikes 
in the essential services enumerated in sub-s. (Z) (a) (4 to vit) of s. 2 of the 
Ordinance. - 

Mr. S. Vasudevan, a citizen of India aià petitioner in Miscellaneous Peti- 
tion No. 248 of 1960, was at the material time working as a permanent upper 
division clerk of the Union of India in the office of the General Manager, Tele- 
phones, Bombay District, at Bombay, in the pay and hilling section. He was 
also the Secretary’ of the Bombay Telephones Branch of the All India (Posts 
ay Telegraphs) Administrative Offices Employees’ Association Class III and 
IV. 

Mr. Oswald Pereira, a citizen of India and petitioner in Miscellaneous Peti- 
tion No. 254 of 1960, was at the material time working as a junior telegraphist 
at the Traffic Department of the Overseas Communications Service, Central 
Telegraph Office, Bombay 1. He was also an Honorary General Secretary of 
Overseas Communication Service, Staff Union, a registered trade union under 
the provisions of the Indian Trade Union Act, 1926. 

Both the petitioners jomed the general strike of the employees of the Union 
of India which commenced on July 12, 1960. The action taken against both of 
them by the authorities concerned is identical. We would, therefore, mention 
facts relating to the action taken against Mr. S. Vasudevan only. 

By his order dated July 13, 1960, respondent No. 1 Mr. S.D. Mital, Director 
of Telegraphs (General), Telephones, Bombay District, suspended Mr. Vasu- 
devan from service on the ground that disciplinary proceedings were contem- 
plated ‘to be taken against him. On July 21, 1960, he was served with a charge- 
sheet. The charge framed against him was 

“That the said Shri S. Vasudevan committed grave misconduct by participating in 
the illegal strike in contravention of the Essential Services Maintenance Ordinance, 1960.” 
The statement of allegations on the basis of which'the aforesaid charge was 
framed against him was: 

“Shri S. Vasudevan failed to report to duty as required of him on and from 12th 
July 1960. This was in contravention of the Essential Services Maintenance Ordinance, 
1960, which has declared the strike by P. & T. officials as illegal.” 

On July 29, 1960, Mr. Vasudevan lodged this petition (Miscellaneous Petition 
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No. 248 of 1960) and on or about August 5, 1960, Mr. Oswald Pereira: lodged 
Miscellaneous Petition No. 254 of 1960 under art. 226 of the Constitution, 
wherein they pray that this Court be pleased to hold the order of suspension and 
the charge-sheet served on them as void, illegal and inoperative in‘ law, issue 
a writ of mandamus directing the first respondent to withdraw the said order 
of suspension and the said charge-sheet and to reinstate them in their usual 
posts as if they had not been suspended, issue a writ or order quashing the 
said order of suspension and the charge-sheet and issue a writ of prohibition 
or other order in the nature of prohibition prohibiting the respondents and 
their servants and agents from proceeding further with the departmental pro- 
ceedings on the basis of the said charge-sheet. 


Mr. E. X. Joseph, a citizen of India and petitioner in Miscellaneous Petition 
No. 255 of 1960, was at the material time working as an upper division clerk 
in the Indian Audit and Accounts Department at Bombay. He was elected 
as the Secretary of the Civil Accounts Association in June 1956 and was con- 
tinuing as its secretary at the material time. This association was duly re- 
cognized by the Accountant General for the purpose of negotiation and corres- 
pondence with regard to conditions of service of the staff. ‘It was affiliated 
to an all India body called ‘‘The All India Non-Gazetted Audit and Accounts 
Association’? which is a federation of the various recognized local associations 
of the non-gazetted staff of the Indian Audit and Accounts Department. The 
petitioner was elected as the Secretary General of the said all India body in or 
about May 1958 and was continuing to be its secretary at the material time. 
The Government of India withdrew recognition of this all India body in May 
1959. The petitioner, however, continued to be the Secretary General of the all 
India body even after withdrawal of its recognition. a 

On June 3, 1960, the petitioner was served with a charge-sheet signed by 
respondent No. 1, Accountant General, Maharashtra. He was charged for hav- 
ing committed a deliberate breach of r. 4(B) of the Central Civil Services 
(Conduct) Rules, 1955 hereinafter referred to as the Rules) by continuing 
to be a member of the All India Association, and an inquiry into that charge 
was held on July 8, 1960. As a result of the inquiry respondent No. 1 came 
to a tentative conclusion that the charge framed against him was clearly proved 
and that the penalty of removal from service be imposed on him. He, there- 
fore, served a notice dated July 11, 1960, on the petitioner calling upon him 
to show cause why the proposed penalty should not be imposed on him. It 
appears that on the same date respondent No. 1 also served another order on the 
petitioner suspending him from service with immediate effect. On July 25, 
1960, respondent No. 1 served the petitioner with another charge-sheet. The 
charge framed against him was: 

- “That the said Shri E. X. Joseph, U.D.C. (under suspension) has deliberately con- 
travened the provisions of Rule 4(A) of the Central Civil Services (Conduct) Rules, 1955, 
in so far as he has participated actively in the various demonstrations organised in connec- 
tion with the strike of the Central Government employees and took active part in the 
preparations made for the said strike”. 

The allegations of facts on which the charge was founded were: 

“Prior to the strike of Central Government employees, it was observed that Shri E. 
X, Joseph working in the office of the Accountant General, Maharashtra, Bombay, was 
organising meetings of the non-Gazetted employees of the office of the Accountant Gene- 
ral, Maharashtra, Bombay, and instigating the staff to participate in the strike by delivering 
inflammatory speeches and shouting violent slogans. 

Shri Joseph was also seen placing placards at various places in the office, urging the 
staff to join mass rallies organised in connection with the strike. . : 

Shri Joseph had also issued various circulars to the members of the staff exhorting 
them to participate in the strike.” i - ` Aaa a 
This’ petition was lodged on or about August 8, 1960. 
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Mr. K. R. S. Nair, a citizen of India and petitioner in Miscellaneous Petition 
No. 256 of 1960, was at the material time serving as a lower division clerk in 
the Income-tax Department at Bombay. He had also been‘elected at the mate- 
rial time as the Honorary General Secretary of the union formed by the Minis- 
terial officers working in the Income-tax Department, Bombay, known as the 
Central Board of Revenue Ministerial Officers’ Union, Bombay. According 
to the petitioner, 90 per cent. of the ministerial officers are members of this 
union and the union is formed with the object of making representations to 
the Government on behalf of the employees and to carry on negotiations with 
the Government for the purpose of securing better service conditions and to 
have collective bargaining with the Government. According to the petitioner, 
this union has made certain demands for improvement in their pay seale and 
allowances. These demands were turned down by the’ Government sometime 
prior to June 21, 1960. Thereafter a secret ballot, was taken and 90 per cent. 
of the members of the Union voted for the strike. On June 25, 1960, the union 
had ‘served a strike notice on respondent No. 1, Commissioner of Income-tax, 
Bombay. On July 12, 1960, the employees went on.strike and the petitioner 
also struck work on that day. The strike was called off on July 16, 1960. By 
a memorandum dated July 18, 1960, respondent No. 1 served the petitioner 
with the following charge-sheet : 

“Charge 1, That the said. Shri K.R.S. Nair, functioning as Lower Division clerk in 
I.T. Department, Bombay, had failed to attend the office on July 12, 1960, and thereafter 
without previous permission of his superior officer, and thereby violated office discipline. 

Charge II. That the said Shri K.R.S. Nair, in spite of specific warning of action 
under rule 4(A) of the Central Civil Services (Conduct) Rules in case he abstained from 
attending office thereby participating in the strike called for from the midnight of 1ith July 
1960, had so stayed away from his duties thereby deliberately contravening the provisions 
of the said Rules.” | l 
The statement of allegations against the petitioner on which the charges were 
framed was as follows: | 

a “Regarding Charge .1. The said Shri, K.R.S. Nair, functioning in this office as 
Lower Division clerk in I. T. Department, Bombay, wilfully abstained from attending 
office on the 12th day of July 1960 and.thereafter. Such abstention was without the 
prior permission of his superior officer and was, against the express warning issued against 
such abstention. By so abstaining from work Shri K.R.S. Nair has violated office 
discipline. . : 

Regarding Charge II. .As mentioned in the statement of allegations pertaining to 
the first charge, Shri K. R. S. Nair, was specifically warned that any contemplated ab- 
stention from attending to his duties on the 12th July 1960 and thereafter was a deli- 
berate contravention of Rule 4(A) of the Central Civil Services (Conduct) Rules. In 
spite of such warning Shri K.'R. S. Nair has stayed away.from duties thereby partici- 
pating in the strike launched by Central Government employees of which notice was 
given by the C.B.R.M.O. Union. He thereby committed a breach of Rule 4(A) of the 
Central Civil Services (Conduct) Rules.” 

On August 8, 1960, the petitioner lodged this petition under art. 226 of the 
Constitution. ea 

, Reliefs asked for by Mr. Joseph and Mr. Nair are similar to those asked in 
Miscellaneous Petitions Nos. 248 and 254 of 1960. 


All these petitions have been argued together by Mr. Singhvi, learned counsel 
for all the petitioners. The Ordinance is challenged on the grounds that the 
Ordinance issued-was in excess of the powers conferred by art. 123(7) of the 
Constitution, inasmuch as the President has not mentioned that it was necessary 
for him to issue such an Ordinance, that the President having delegated es- 
sential legislative functions therein to the executive, it is liable to be struck 
down and that it is violative of the rights conferred ‘on a citizen under 
art. 19(7 ) (c) and (g) -and art. 23(7) of the Constitution; at any rate, the 
restrictions imposed on the exercise of those rights are in excess of the per- 
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missible limits. In the alternative, it is urged that the Ordinance having 
lapsed on July 19, 1960, no further action is competent and, therefore, the 
departmental inquiries started against the petitioners for contravention of the 
Ordinance be quashed. l 

Validity of r. 4(A) of the Central Civil Services (Conduct) Rules is chal- 
lenged on the ground of it being violative of the rights conferred by art. 19 (J) 
(a), (b), (c) and (g) and validity of r. 4(B) is challenged on the ground of iti 
being violative of the rights conferred by art. 19(7) (b) and (c) of the Consti- 
tution. It was also urged that the Indian Audit and Accounts Department 
as well as the Income-tax Department of the Union of India is industry within 
the meaning of cl. (j) of s. 2(%) of the Industrial Disputes Act, 1947, Act 
XIV of 1947. The petitioners, therefore, are governed by the Industrial Dis- 
putes Act. Rules 4(A) and (B) being inconsistent with the provisions of the 
Industrial Disputes Act are bad in law. 

Before we proceed to deal with the contentions raised by Mr. Singhvi as 
regards the constitutionality of the Ordinance as well as the Rules, it is neces- 
sary to deal with the preliminary objections raised by Mr. Porus Mehta, learn- 
ed counsel for the respondents. It is his contention that all the four petitioners 
are members of a civil service of the Union within the meaning of art. 310 of 
the Constitution; they held post during the pleasure of the President, they, 
therefore, have no right to chalfenge the constitutionality of the Ordinance 
issued by the President relating to the conditions of their service, or any of 
the Rules issued by the President in exercise of the powers conferred on him 
by the proviso to art. 309 of the Constitution, save and except on the ground 
of infringement of the rights conferred on them by art. 311. Those rights 
according to Mr. Mehta are two-fold, that a civil servant will not be dismissed 
or removed from his service by an authority subordinate to that by which 
he was appointed and that no civil servant shall be dismissed or removed or 
reduced in rank until he has been given a reasonable opportunity of showing 
cause against the action proposed to be taken against him. If these rights are 
not contravened then a civil servant has no right to challenge in a Court of 
law any action taken against him on the ground that it is violative of the 
rights conferred on him by other articles of the Constitution. In other words, 
the contention of Mr. Mehta is that the issue as regards the constitutionality 
of the Ordinance relating to the conditions of service of a civil servant or the 
Rules framed by the President under the proviso to art. 309 is not justiciable 
on any ground other than they being violative of the provisions of art. 311 
of the Constitution. We find considerable difficulty in accepting the argu- 
ment of Mr. Mehta. 

Article 123 of the Constitution deals with legislative powers of the Presi- 
dent and confers on him the power of promulgating Ordinances during recess 
of Parliament, if he is satisfied that circumstances exist which render it neces- 
sary for him to take immediate action. An Ordinance so promulgated by the 
President has the same force and effect as an Act of Parliament. It is,- how- 
ever, necessary to lay the Ordinance before both Houses of Parliament when 
the Parliament is next summoned. It lapses at the expiration of six weeks 
from the re-assembly of Parliament, or, if before the expiration of that period 
resolutions disapproving it are passed by both Houses. Clause (3) of art. 123 
provides that if and so far as an Ordinance under this article makes any pro- 
vision which Parliament would not under this Constitution be competent to 
enact, it shall be void. Power conferred on the President under art. 123 thus 
is legislative in nature and is subject to all the limitations which are imposed 
by the Constitution on the legislative competence of Parliament. 

Article 309 confers power on an appropriate Legislature to enact laws to 
regulate the recruitment and conditions of service of persons appointed to pub- 
lic services and posts in connection with the affairs of the Union or of any State. 
The article in terms says that this power is to be exercised by the appropriate 
Legislature subject to the provisions of the Constitution. The power conferred 
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on the President or the Governor under the proviso to make. rules relating to 
the aforesaid matters is only a transitional provision until appropriate Legisla- 
ture legislates on the subject. Any rules so made have the force of law. The 
rule-making power of the President under the proviso thus is also legislative 
in nature and has to be exercised on the language of art. 309 of the Constitution 
subject to the provisions of the Constitution. 


Article 18, which appears in Part III dealing with Fundamental Rights, 
provides that laws in force in the territory of India immediately before the 
commencement of this Constitution, in so far as they are inconsistent with 
the provisions of this Part, shall, to the extent of such inconsistency, be void. 
It also further provides that the State shall not make any law which takes 
away or abridges the rights conferred by this Part and any law made in con- 
travention, be void. Sub-clause (a) of el. (3) of art. 13 provides that unless 
‘the context otherwise requires, ‘‘law’’ includes any Ordinance, order, bye-law, 
rule, regulation, notification, custom or usage having in the territory of India 
the force of law. On the terms of this article then both Ordinances issued under 
art. 123 as well as the Rules framed under the proviso to art. 309 would, if they 
take away or abridge the fundamental rights conferred on a citizen under 
Part III of the Constitution, to the extent they infringe on these rights are 
void. 

Article 226 of the Constitution confers power on this Court to issue such 
writs or orders to any person or authority, including in appropriate cases 
any Government, throughout the territories in relation to which it exercises 
jurisdiction for enforcement of any of the rights conferred by Part III of 
the Constitution. Having regard to the provisions of art. 13 and art. 226 of 
the Constitution and having regard to the legislative nature of the power 
conferred on the President by art. 123 and the proviso to art. 309, there is 
no manner of doubt that it is open to this Court to examine the constitutiona- 
lity of the Ordinance issued or the Rules framed under the proviso to art. 309, 
when action taken thereunder by any authority located within the territory 
over which this Court exercises jurisdiction is challenged by any person on 
the ground that his fundamental rights have been thereby violated. To hold 
otherwise, would lead to startling results of denying exercise of fundamental 
rights by a civil servant during the period of his service. The period of ser- 
vice of a civil servant would normally extend over 30 years. The number of 
civil servants in this country is a large one. It is difficult to assume that the 
Constitution-makers in enacting art. 310 of the Constitution intended the ex- 
ercise of fundamental rights by a civil servant to be dependent on the will of 
the executive. 


The field covered by arts. 123 and 309 under which the President or the 
Governor is empowered to promulgate Ordinances and make service rules is 
altogether a different field, and that,is the exercise of legislative powers by 
the President or the Governor. The exercise of power under these articles, 
therefore, would be subject to all limitations imposed by the Constitution on 
the exercise thereof and would be subject to a judicial review to the same 
extent as any enactment passed by any Legislature. 


It may be true that the President or the Governor, as the case may be, has 
over-riding power to terminate the services of a public servant even in dis- 
regard of service rules. The. Constitution-makers might have conferred this 
over-riding power on these high dignitaries presumably in the national inter- 
est and in expectation that the exercise thereof would not result in injustice 
to any citizen. The action taken in such a case is in exercise of their execu- 
tive powers. 


But that is altogether a different field. Here we are concerned with the 
exercise of legislative powers by the President. 


¢ 
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' Under the English Common law as observed by Das C.J. in Parshotam Lal 
Dingee v. The Union of India’ (p. 835) : 

:.all servants of the Crown held office during the pleasure of the Crown and 
were Hable to be dismissed at any time and without any reason being assigned for such 
dismissal. No action. lay against the Crown in respect of such dismissal, even though 
it were contrary to the express terms of the contract of employment, for the theory 
was that the Crown could not fetter its future executive action by entering into a 
contract in matters which concerned the welfare of the State. A servant of the Crown 
could not at Common Law sue the Crown even for the arrears of his salary, and his 
claim could be only on the bounty of the Crown. The established notion was that 
the implied condition between the Crown and its servant was that the latter held his 
office . during the pleasure of the Crown, no matter whether it had been referred to 
when the engagement had been made or not and that public policy demanded this quali- 
fication.” 

Following the aforesaid rule of the English Common law, it has been held by 
their Lordships of the Privy Council in R. Venkata Rao v. Secretary of State 
for India®, that there was no right in a civil servant enforceable at action 
to hold his office in accordance with the service Rules and he could, therefore, 
be dismissed notwithstanding failure to observe the procedure prescribed by 
the Rules. The case related to pre-Constitution period. This rule of English 
law has not been adopted in its entirety in India as observed in The State 
of Bihar v. Abdul Majid’. 

The doctrine that a public servant holds office during the pleasure of the 
President or Governor, as the case may be, is made subject to the express pro- 
visions of the Constitution. 

Articles 124, 148, 218 and 324 of the Constitution expressly provide that 
the Supreme Court Judges, the Auditor-General, the High Court Judges and 
the Chief Election Commissioner shall not be removed from his office except 
by an order of the President passed after an address by each House of Parlia- 
ment, supported by the requisite majority therein specified. 

Article 311 also places restrictions on the exercise of the pleasure by the 
President or the Governor in the matter of termination of services of a civil 
servant and those restrictions are that a civil servant shall not be dismissed 
or removed by an authority subordinate to that by which he was appointed 
and that no such person as aforesaid, shall be dismissed, or removed or reduced 
in rank until he has been given a reasonable oppor tunity of showing cause 
against the action proposed to be taken in regard to him. Subject to the afore- 
said limitations, the aforesaid rule of the English Common law has been. adopted 
in India. 

Article 310 thus relates to the tenure of the office of a public servant to hold 
post under the Union or State and the exercise of the executive powers con- 
A on the President or the Governor under that article are limited to that 

eld 

If the contention of Mr. Mehta is accepted, there is a possible danger of 
instances akin to one in Janikiraman v. State of Andh. Pra.+ occurring more 
frequently and resulting in the denial of the exercise of the fundamental rights 
guaranteed to the citizens under art. 16 of the Constitution. In that case; 
services of an employee in the Andhra Government were terminated solely 
on the ground of his being a non-Andhra. When we posed this question to 
Mr. Mehta, he conceded that the exercise of the power conferred by art. 123 
and the proviso to art. 309 is subject to the provisions of art. 16 of the Consti- 
tution. If that be so, we see no logical reason why exercise of this power 
should not be subject to the provisions of other articles in Part III of the 
Constitution. Non-acceptance of Mr. Mehta’s contention is not likely to lead 
to untoward results. 

1 [1958] 8.C.R. 828. 3 11954] S.C.R. 786. 


ao (1936) L.R. 64 LA. 55, s.c. 39 Bom. L.R. 4 [1959] ALR. Andhra Pradesh 185. 
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The articles which are likely to come into play in the matter of legislation 
-relating to civil servants are arts. 14, 16 and 19 of the Constitution. Barring 
art. 14, which ensures equality before law, other articles confer power on ap- 
propriate Legislatures to enact laws restricting exercise of the rights conferred 
by arts. 16 and 19 in public interest or in the interest of maintenance of public 
order etc. and for good reasons. No objection could be taken to the proper 
exercise of this power. 

We would now proceed to examine the decisions to which we were referred 
by Mr. Mehta. Mr. Mehta particularly laid emphasis on two decisions: (1) 
P. Balakotaiah v. The Union of India® and (2) T. V. Ravindran v. C. M. 
Patel® decided by a Division Bench of this Court. 

The facts in Balakotaiah’s case were that the services of Balakotaiah, a rail- 
way servant, were terminated for reasons of national security under r. 3 of 
the Railway Services (Safeguarding of National Security) Rules, 1949, on the 
ground that he was engaged in subversive activities. By a petition under 
art. 226 of the Constitution, he challenged the validity of the order terminating 
his services. One of the grounds urged was that the Security Rules under 
which action was taken were in contravention of art. 14 and art. 19(J)(c) 
of the Constitution and, therefore, the order of termination passed thereunder 
was void. The contentions raised by the respondents, i.e. the Union of India, 
were that the Rules in question were valid and the orders passed thereunder 
were not open to attack. The High Court, without deciding the question as 
regards the validity of r. 3 of the Security Rules, held that the action taken 
by the respondents in terminating the services of Balakotaiah could be sus- 
tained under r. 148(3) contained in the Railway Establishment Code, and in 
this view of the matter it did not decide the questions as regards the validity 
of the Security Rules. The matter went to the Supreme Court. Their Lord- 
ships of the Supreme Court did not agree with the view taken by the High 
Court and proceeded to decide the question as to the constitutionality of r. 3 
of the Security Rules. At p. 1061 it is observed: 


“...That renders it necessary to decide whether the Security Rules are unconsti- 
tutional, as contended by the appellants.” 


After discussing the question, their Lordships held that the Security Rules 
were not illegal as being repugnant to art. 14. Considering the question as 
regards contravention of art. 19(/7) (c), their Lordships observed at page 1064: 
“...The argument is that action has been taken against the appellants under the 
rules, because they are Communists and trade unionists, and the orders terminating 
their services under R. 3 amount, in substance, to a denial to them of the freedom to 
form associations, which is guaranteed under Art. 19(1)(c). We have already observed 
that that is not the true scope of the charges. But apart from that, we do not see 
how any right of the appellants under Art. 19(1)(c) has been infringed. The orders do 
not prevent them from continuing to be Communists or trade unionists. Their rights 
in that behalf remain after the impugned orders precisely what they were before. 
The real complaint of the appellants is that their services have been terminated; but 
that involves, apart from Art. 311, no infringement of any of their Constitutional rights. 
The appellants have no doubt a fundamental right to form associations under Art 19(1) (c) 
but they have no fundamental right to be continued in employment by the State, and 
when their services are terminated by the State they cannot complain of the infringe- 
ment of any of their Constitutional rights, when no question of violation of Art. 311 
arises. This contention of the appellants must also be rejected.” 
Mr. Mehta particularly laid stress on the observations of their Lordships from 
‘But apart from that,. > and contended that these observations fully sup- 
port his contention. Reading these observations in their context we are unable 
to accept the argument of Mr. Mehta that in making the observations their 
Lordships have ruled that it is not open to a civil servant to question the 


5 [1958] S.C.R. 1052. ` 1061 of 1956, decided by Chagla C.J. and 
6 (1956) Special Civil Application No. Dixit J., on July 4, 1956 (Unrep.). 
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validity of the Service Rules on the ground of infringement of his fundamental 
rights. On the other hand, from the observations appearing at page 1061, of 
the report reproduced above, it is clear that their Lordships have examined 
the question and held that the Security Rules were not illegal as being re- 
pugnant to art. 14 or art. 19(/)(c) of the Constitution. All that is said by 
their Lordships is that when the rules that govern the conditions of a civil 
servant do not contravene the provisions of the Constitution, the only ground 
on which a civil servant can complain against the order of his dismissal is 
infringement of art. 311. He has no fundamental right to be continued in 
the employment by the State. . 5 
Facts in T. V. Ravindran, v. C. M. Patel were that the services of a tempo- 
rary employee in Ordnance Factory at Ambernath were terminated on pay- 
ment of one month’s wages in lieu of notice. He challenged the order of ter- 
mination of his services on the ground that he was a workman in an industry 
within the meaning of the Industrial Disputes Act. The order, of termination 
amounted to retrenchment within the meaning of that Act. The procedure 
prescribed in s. 25F of the Act was not followed and, therefore, the order was 
bad in law. The plea raised on behalf of the Superintendent, Ordnance Fac- 
tory, respondent to the petition, was that whatever the Industrial Disputes 
Act may lay down, the President of the Union has an over-riding power con- 
ferred upon him under art. 310(/) and by reason of that over-riding power 
it was open to the Union to terminate the services of the petitioner without 
assigning ańy reason. The contention of the petitioner was rejected and that 
of the respondent was accepted. The learned Chief Justice, who delivered the 
judgment of the Court, has observed: l ; 

“But it is not open to the petitioner to challenge the order of retrenchment on that 

ground ‘because as the petitioner happens to be a civil servant Government has the 
power to terminate his service at pleasure under Article 310.” 
It is pertinent to note that the petitioner in that case had not challenged the 
legality or validity of any of the rules governing his. service. The petitioner 
was also a temporary servant and it is only in this context that the aforesaid 
observations were made by the learned Chief Justice. The learned Advocate- 
General contended that the same principles would apply whether the servant 
is, a temporary or a permanent servant and that the power conferred upon 
the President by art. 310 would be available to him even in the case of per- 
manent civil servants. The learned Chief Justice was at pains to point out 
that he was not deciding such a larger and wider question. He observed: 

“In our opinion, it is unnecessary to decide the much larger and wider question on 
this petition. We are dealing with a temporary servant and whatever observations 
we may make are only germane to the case of a Government servant who has been 
temporarily employed and whose services are liable to be terminated at a month’s notice.” 
We are unable to read this decision as an authority supporting the conten- 
tion of Mr. Mehta. | 

We will now proceed to consider other decisions referred to us by Mr. Mehta. 

Facts in Jagdish v. A. G., State of Bombay’ were that the services of the 
petitioner, a permanent Class. III employee of the Union of India in the 
office of the Accountant-General~of Bombay, were terminated by an order of 
the President of India in the interest of national security. The order of the 
President was communicated to the petitioner by an officer of the Department. 
The order terminating his services was challenged by the petitioner inter. alia, 
on the ground that it was bad inasmuch as it rendered nugatory the right of 
appeal granted to him under the Service Rules, that the right under art. 311(2) 
of the Constitution of showing cause against his dismissal was denied, to him;. 
‘the President had no power to exercise his pleasure in breach of the Rules. 
Jt was held by a Division Bench of this Court that where the President exercises 
his pleasure under art. 310 of the Constitution of India, he is bound only 


7 (1957) 60 Bom. L.R. 241. 
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by the express provisions of the Constitution such as art. 311 and not by 
any rules. Again, it has to be noted that the-order impugned in this case 
was made by the President himself and what was challenged was the order 
itself aud: not any ‘of the rules framed by the President in exercise of his 
legislative powers. 

In Sethumadhava Rao v. Collector of South Arcot®, the petitioner was a 
Taluk Head Accountant in the Revenue Subordinate Service in South Arcot 
District. He was also the President of the Non-Gazetted Officers’ Association. 
He was charged with contravention of r. 6 of the Government Servants Conduct 
Rules. The petitioner admitted the truth of the charge that while in Govern- 
ment service he sold tickets for a dramatic performance and helped to collect 
funds for his association of which he was the President, without having ob- 
tained requisite permission of the superior authority. The. Collector punished 
the petitioner by ordering temporary reduction in rank for a period of three 
months. Validity of that. order-was challenged by the petitioner on the ground 
that r. 6 of the Madras Government Servants Conduct Rules was unconstitu- 
tional as it offended the fundamental right of the petitioner guaranteed by 
art. 19(¢/)-(c) of the Constitution. After examining the provisions of the 
rule it was held that the said r. 6 was not unconstitutional and the restrictions 
imposed by the rule were reasonable restrictions within the meaning of el. (4) 
of art. 19 of the Constitution. Thereafter the learned Judge deciding the case 
‘observed that there was also another bar in the way of the petitioner (p. 470): 

“,.~The petitioner has no constitutional right to any appointment under the Govern- 
ment in the Revenue Subordinate service. Having. accepted an appointment in that 
service, subject among other terms of his service, to the Government Servants Conduct 
Rules, and having had the benefit of that appointment all these years, the petitioner 
cannot be heard to contend, as incidental to the exercise of discretion in his favour 
under Art. 226 of the Constitution, that the rule is unconstitutional.” 

It is on these observations that Mr. Mehta has placed reliance in support of 

his argument. Following this decision, similar view has been taken by the 

Cele ate Court in FV. C. Cre v. State? and Divakar an Nair v. State of 
rav.-Co 


We do not find anything in the above obseryations to hold that it is not 
within the competence of this Court to examine the vires of the Rules. All 
that is said is that in exercise of their extraordinary powers under art. 226 of 
the Constitution, the learned Judges in their discretion did not think it proper 
to allow a contention of the nature that was raised before them to be raised. 
The exercise of the discretion would necessarily depend on the facts of each 
case. 


We may at this stage reproduce the observations of their Lordships of the 
Supreme Court in Basheshar Nath v. I.-T. Commr.11 (p. 162) : 


“The rights conferred on citizens may be thus classified: (i) statutory rights; (ii) consti- 
tutional rights; and (iii) fundamental rights. One need not consider the statutory rights in 
this context but the constitutional rights are those created and conferred by the Consti- 
tution. They may or may not be waived by a citizen, as stated in the text books and the 
decisions of the- Supreme Court of the United States of America above referred to. 
But when the rights conferred are put on a high pedestal and are given the status of 
fundamental rights, which though embodied in the Constitution itself are in express 
terms distinguished from the other constitutional rights (e.g., fundamental rights which 
are enshrined in Part III of the Constitution and are- enacted as immune from any 
legislation inconsistent with or derogatory thereto and other constitutional rights which 
are enacted in other provisions, for instance in Arts. 265 and 286 and in Part XIII of 
the Constitution), they are absolutely inviolable save as expressly enacted in the Consti- 
tution and cannot be waived by a citizen.” 


8 [1955] ALR. Mad. 468. ` 10 [1958] A.I.R. Ker. 283. 
9 [1957] A.LR. Ker. 7. 11 [1959] ALR. S.C. 149. 
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It, therefore, follows that a citizen by accepting Government service is not 
estopped from challenging the validity of the Service Rules. l 

Facts in K. P. Shankerlingam v. Union of Indiat? were that the plaintiff, 
a former railway servant whose services were terminated under r. 3 of the 
Railway Services (Safeguarding of National Security) Rules, 1959, instituted 
a suit challenging the validity of the order and for a declaration that he con- 
tinued in service and for arrears of salary on that footing. It was contended 
on. behalf of the defendant, the Union of India, that the tenure of employment 
of a Government servant is only during the pleasure of the President and that in 
respect of his dismissal from service he can have no justiciable cause of action 
unless there is express provision in the Constitution under which he is eu- 
titled to protection. In upholding the contention Mr, Justice K. K. Desai ob- 
served at page 10: 

“In all the circumstances aforesaid with some hesitation and reluctance I have 

come to the conclusion that the contention raised on behalf of the defendants is correct 
and the plaintiff is not entitled to maintain this suit as regards the impugned order. 
dated August 12, 1953.” 
Again, it has to be noted that the vires of the rules were not challenged in 
the case. What was said by the plaintiff was that his dismissal being in con- 
travention of the rules was bad. We have already made it clear that the power 
exercised by the President or Governor under art. 310 of the Constitution m 
terminating services of a civil servant, not involving infringement of art. 311, 
may not afford a cause of action to him for a suit for a declaration that he 
is entitled to hold his office in accordance with the Service Rules applicable 
to him. But that is altogether a different matter. The provisions of art, 310 
of the Constitution do not come in the way of this Court in examining the 
legality or constitutionality of the Ordinance promulgated by the Presidexrt 
under art. 123(2) of the Constitution or Rules framed by the President 
or Governor, as the case may be, under the proviso to art. 309 of the Constitu- 
tion. The preliminary objection raised by Mr, Mehta has, therefore, to be 
rejected. 

Turning to the first contention raised on behalf of the petitioners by Mr. 
Singhvi, it is his argument that the Ordinance promulgated by the President 
is In excess of the power conferred on the President under art. 123 inasmuch 
as it is not; mentioned by the President that it was necessary for him to pro- 
mulgate such an Ordinance. The argument is founded on the language of 
el. (Z) of art. 123. Clause (J) provides: 

“If at any time, except when both Houses of Parliament are in session, the Presi- 
dent is satisfied that circumstances exist which render it necessary for him to take 
immediate action, he may promulgate such Ordinances as the circumstances appear to 
him to require.” 

It is the contention of Mr. Singhvi that in the Preamble of the Ordinance the 
President has not said that, it-was necessary for him to promulgate such an 
Ordinance. The Ordmance thus being in excess of the power conferred on him 
is illegal, inoperative and void. Reliance is placed by Mr. Singhvi on the 
observations of Meredith C.J. in Ratan Roy v. State of Bihar’3. The obser- 
vations no doubt support the contention of Mr. Singhvi, but, with respect to 
the learned Chief Justice, we find it difficult to accept the contention of 
Mr. Singhvi. Omission to use the word ‘such’ in the Ordinance promulgated: is 
not fatal to it. Article 123(7) empowers the President to promulgate -an 
Ordinance when two conditions are fulfilled: (i) that both Houses of Parlia- 
ment are not in session and (ii) the President is satisfied that cireumstances 
exist which render it necessary for him to take immediate action. If these 
two conditions are fulfilled, the President is empoweréd to promulgate an 
Ordinance as the circumstances appear to him-té require. Now, on the terms 
of the Preamble of the Ordinance promulgated by the President it is clear that 
12 (1959)62 Bom, LR. 1 © 18 [1950] ALR. Pat. 332, at p. 340. 
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both these conditions were satisfied at the time of the promulgation of the 
Ordinance and he has in the Ordinance in terms stated that he was, therefore, 
promulgating the following Ordinance. The word ‘‘therefore’’ used in the 
preamble amply establishes that the President was satisfied that it was neces- 
sary for him to promulgate such an Ordinance, that is, he thought it necessary 
to promulgate the Ordmance in the terms thereof. This contention of Mr. 
Singhvi, therefore, should fail. We may also point out that the aforesaid 
view of Meredith C.J. was not concurred in by Sarjoo Prasad J. When on 
difference of opinion the matter was placed before Sinha J., he did not accept 
the view taken by Meredith C.J. but agreed with that taken by Sarjoo Prasad J. 

It is next contended by Mr. Singhvi that in enacting s. 3, the President has 
delegated essential legislative function of deciding circumstances when strikes 
in a given service should be prohibited without laying down any guiding 
principle therefor. It is not possible for us to accept this contention also. The 
question has been considered by their Lordships of the Supreme Court in In re. 
The Delhi Laws Act 192414, Rajnarain Singh v. The Chairman, Patna Adminis- 
tration Committee, Patna’® and Harishankar Bagla v. The State of Madhya 
Pradesh.1© At page 388 it was observed: 

_ “,,.It was settled by the majority judgment in the Delhi Laws Act Case that 
essential powers of legislation cannot be delegated. In other words, the Legislature 
cannot delegate its function of laying down legislative policy in respect of a measure 
and its formulation as a rule of conduct. The Legislature must declare the policy 
of the law and the legal principles which are to control any given cases and must 
provide a standard to guide the officials or the body in power to execute the law. 
The essential legislative function consists in the determination or choice of the legis- 
lative policy and of formally enacting that policy into a binding rule of conduct.” 

In the light of this rule the present Ordinance will have to be examined. 

The Ordinance has already been reproduced above. In our view, the Pre- 
sident has laid down with sufficient definiteness the legislative policy and that 
policy is maintenance of certain essential services for the purpose of ensuring 
normal life of the community. The President is at pains to enumerate Es- 
sential Services in s. 2(7) (a)(i) to (vit). It cannot be disputed that main- 
tenance of these services is essential for ensuring normal life ‘of the community. 
After having enumerated these services, the President has in s. 2(J) (a) (vii) 
empowered the Central Government to enlarge this list to a certain extent, 
but again it has to be noticed that it is not left at the sweet-will of the exe- 
eutive to include any and every service under this category. It must be such 
a service that strike therein would prejudicially affect the maintenance of 
‘any public utility service or would result in the infliction of grave hardship 
on the community. A further safeguard is also provided by making it obli- 
gatory on the Central Government to place before each House of Parliament 
the notification issued under this clause. It has then been provided in sub- 
s. (1) of s. 3 that if the Central Government is satisfied that in the public 
interest it is mecessary or expedient so to do, it may, by general or special 
order, prohibit strikes in any essential service specified in the Order i.e. speci- 
fied in s. 2(1)(a) (i) to (viii). When these provisions are read together, it 
is abundantly clear that the President has not delegated any essential legis- 
lative function to the Central Government. The Central Government has to act 
within the ambit of the legislative policy laid down in the Ordinance. The limits 
of delegated powers have been specifically stated in the Ordinance. In out judg- 
ment, therefore, the Ordinance is not bad on account of excessive delegation 
of legislative power to the Central Government. The contention raised on be- 
half of- the petitioners by Mr. Singhvi, therefore, also must fail. 

It is then contended that the Ordinance takes away the right conferred on a 
citizen by art. 19(1)(c) to form associations or unions and is, therefore, liable 


14 [1951] S.C.R. 747. 16 [1955] 1 S.C.R. 380. 
15 [1955] 1 S.C.R. 290. 
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to be struek down. The argument is that the right to form associations or 
unions is conferred on citizens to enable them to join together for the purpose 
of bettering their conditions of life by method of collective bargaining. Col- 
lective bargaining can only be successful with the aid of the right to go on 
strike. The right to go on strike, therefore, is included in the right to form 
associations or unions. The question that falls for consideration is whether the 
right to go on strike is included in the right conferred by the Constitution 
on the citizens to form associations or unions. Now, the right of, people to as- 
semble together and agree to abide by a set of rules of procedure and thus 
organise themselves on some sort of permanent relationshp in matters of com- 
mon interest and common concern or strive for betterment of their condition 
by peaceful means and for lawful purpose is a well recognised right. It is 
common knowledge that voice of an individual has not the same effect as that 
of anything said together by a group of persons. Larger the number greater 
the effect. It is also well-recognised that to achieve political progress, free 
criticism and free expression and exchange of views and thoughts without 
malice and in a peaceful manner. is a valued contributory factor. If a man 
has to express there must be audience, if there has to be exchange of views 
people must meet together. It is these basic ideas which, in our opinion, form 
the basis of three freedoms guaranteed to the citizens under art. 19(/) (a) 
to (c) of the Constitution. The right to go on strike, however, is different 
in character. It is not joint or collective expression of views but is 


joint or. collective action. By its very nature it is fraught with pos- 


sibilities of leading to violence. History has been telling us that in large 
number of cases where people have gone on strike there has been re- 
sort to violence. It can safely be assumed that the Constitution-makers 
were well aware of it at the time the Constitution was being enacted. It 
can also be safely assumed that the Constitution-makers were aware that the 
right of workers in industry to go on strike has beén with certain limitations 
recognised in certain parts of the world. Our Constitution-is an elaborate 
one. If the Constitution-makers had intended to confer on the citizens as a 


fundamental right the right to go on strike, they would have expressly said. 


so. In these circumstances, the fact that the right to go on strike has not 
been expressly conferred on the citizens leads us to hold that the right to go 
on strike is not included in the right conferred on the citizens -under 
art. 19(7)(c) to form associations or unions. We may at this stage mention 
that it has been observed in Corpus Juris Secundum, Vol.. 83, p. 525, that the 
right to strike is a relative right which can be exercised with due regard to the 
rights of others. Neither the common law nor the 14th amendment to. the 
Federal Constitution confers an absolute right to strike. 


In this connection, Mr. Singhvi has referred us to three decisions:-Kashya 
Vithal v. The State’’, Farrer v. Close’18 and State of Bihar w. Deodar. 


Jha'?, 


The first case relates to the pre-Constitution period and has no relevance. 


The observations in the second case on which reliance is placed by Mr. Singhvi 
are in the judgment of Hennen J. at page 612 of the report. They are: 
“I am, however, of opinion that strikes- are not necessarily illegal.” 

We are unable to see how these observations are of any assistance to the peti- 
tioners. Whether a strike is legal or illegal would depend on the provisions 
of law in force at a particular time. We are not concerned here with the 
question whether a strike in the abstract is legal or illegal. What we are con- 
cerned with is whether the right to go on strike forms an integral part of the 


fundamental right conferred on the citizens by art. 19(/) (c) of the Consti-. 


tution. 


17 (1949) Criminal Revision No. 745 of 18 (1869) 4 Q.B.D. 602. : 


1949, decided by Chagla C. J., and Gajendra- 19 [1958] A.LR. Pat. 61. 
gadkar J. on August 30, 1949 (Unrep.). : 


on 
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In the third case, no doubt in para, 14 of the judgment it has been observed 
that the workers‘ in an industry have a fundamental right to resort to strike 
when they are so pleased in order to express their grievances or to make certain 
demands. But it appears that those observations were made in view of the 
fact that the State of Bihar had not challenged that position. The question 
which was being considered in that case was not whether the right to resort to 
strike was a fundamental right within the meaning of art. 19(/)(c). What 
was being considered was whether the strike resorted to by the workers during 
the pendency of proceedings before a Tribunal was illegal and was in con- 
travention of s. 23 of the Industrial Disputes Act. The observations relicd 
upon, in our opinion, are obiter and do not carry the petitioners’ case any 
further. — 

We would, however, proceed to consider whether the restrictions imposed by 
the Ordinance are within the limits prescribed by cl. (4) of art. 19 of the Con- 
stitution. That clause empowers the State to make laws imposing, in the inte- 
rests of public order or morality, reasonable restrictions on the exercise of the 
right conferred by art. 19(7) (c). 

We have already held, and it is not in dispute that the Ordinance promul- 
gated by the Président is a law. The question that arises is whether the res- 
trictions imposed are reasonable and are in the interests of public order. 

The expression ‘publie order’ has been explained by their Lordships of the 
Supreme Court in Romesh Thappar v. The State of Madras®° (p. 598): 

“Now ‘public order’ is an expression of wide connotation and signifies that state of 
tranquillity which prevails among the members of a political society as a result of the 
internal regulations enforced by the government which they have established.” 

In Narendra Kumar v. Union of India?! their Lordships of the Supreme 
Court have observed (p. 436) : 

. “In applying the test of reasonableness, the Court has to consider the question in 
the background of the facts and circumstances under which the order was made, taking 
into account the nature of the evil that was sought to be remedied by such law, the 
ratio of the harm caused to individual citizens by the proposed remedy, to the bene- 
ficial effect reasonably expected to result to the general public. It will also be neces- 
sary to consider in that connection whether the restraint caused by the law is more than 
was necessary in the interests of the general public.” 

‘In the light of these principles, the facts of this case will have to be approached. 

The Ordinance had been promulgated at the time when a general strike was 
threatened by Class III employees of the Union. It has been stated at the 
‘Bar that over 90 per cent. of the members of the Union had opted to go on 
strike. The danger that had‘to be averted is stated in Miscellaneous Petition 
No. 248 of 1960 by respondent No. 1 in the following terms: 

“I say that the proposed strike by its nature and timing was likely to imperil the 

safety of the country and cause grave public hardship and enormous losses to the 
country. I further say that the proposed strike contemplated the stoppages of essential 
services in which the public interest was clearly paramount, and in a highly organized 
community as ours, the paralysing effect of the proposed strike would have been unfavour~ 
able. The strike was calculated to disorganise the economic life and well being of the 
community and’ to coerce the Government. The strike was an irresponsible and un- 
warranted act endangering the public order and public safety of the country and dis~- 
turbing the economic life of Bombay in particular and the country in general.” 
These averments in the affidavit of respondent No. 1 have not been controverted 
by the petitioners. It'is to avert this danger that the Ordinance was promul- 
gated. It is, therefore, not possible to hold that it has not been issued in 
‘the interests of publie order. 

It is argued by Mr. Singhvi that sub-s. (J) of s. 3 of the Ordinance provides 
that if the Central Government is satisfied that in the public interest it is 
necessary or expedient so to do, it may, by general or special order, prohibit 

20 [1950] S.C.R. 594.. > - 21 [1960] A.I.R, S.C. 430. 
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strikes in any essential service specified in the Order and this shows that the 
Ordinance is promulgated in the public interest and not in the interests of 
public order. The use of the words ‘public interest’ in sub-s. (/) of s. 3 does 
not, in our opinion, lead to that conclusion. ‘Publie interest’ would include 
maintenance of public order. The words ‘publie interest’ used in sub-s. (/) 
of s. 3 have to be read in the context of other provisions of the Ordinance and 
when so read there is no doubt that the restrictions imposed are in the in- 
terests of public order. 

The preamble of the Ordinance in terms says that it- has been promulgated 
to provide for maintenance of certain essential services and the normal life 
of the community. The restrictions imposed are on the members of the specified 
essential services only for an initial period of six months. The restrictions are 
in the form of declaring strike in certain essential services illegal, and making 
it a penal. offence as against any person who: commences illegal strike or, goes 
or remains on, or otherwise takes part in, any such strike punishable with im- 
prisonment for a term which may extend to six months, or with finé which may 
extend to two. hundred rupees, or with both, as against any person who insti- 
gates, or incites other persons to take part in or otherwise acts in furtherence 
of a strike which -is illegal, punishable with imprisonment for a term which 
-may extend to one year, or with fine which may extend to one thousand rupees, 
or with both, and against, any person, who knowingly expends or supplies any 
. money in furtherance or support of a strike which is illegal under the Ordi- 
nance, punishable with imprisonment for a term which may extend to one 
‘year, or with fine which may extend to one thousand rupees, or with both. 

It is the argument of Mr. Singhvi that the aforesaid restrictions imposed 
are not reasonable. In the first instance, he contends that, in effect, the Ordi- 
nance totally prohibits strikes in certain departments; total prohibition 
is not restriction. This contention has been answered by their Lordships of 
the Supreme Court in Narendra Kumar v. Union of India*®*. At page sap 
of thg Report it has been observed : 

..There can be no doubt therefore that they intended the word ‘restriction’ to 
iidlude cases of ‘prohibition’ also.” 

It is next contended by Mr. Singhvi that the sentences provided are too heavy. 
In our opinion, they are not heavy having regard to the enormity of the threat- 
ened danger. It has to be borne in mind that the objective that was sought 
to be achieved by the Ordinance was to provide for maintenance of essential 
service and the normal life of the community, and to achieve that objective 
it was necessary that persons in the essential services who were threatening 
to jeopardise the maintenance of essential services and thereby dislocate and 
disorganise the normal life of the community were deterred from doing so. 

It is then said that power has been given to arrest persons even on suspicion. 
Section 7 of the Ordinance empowers a police officer to arrest without warrant 
any person who is suspected of having committed any offence under the Ordi- 
nance. It leaves the door open for innocent citizens being harassed. The argu- 
` ment advanced omits to notice the word ‘reasonably’ used in s. 7. Conferment 
`of power on a police officer to arrest persons who are reasonably suspected 
‘of having committed certain offences is not new to the criminal law. Section 
` 54 of the Criminal Procedure Code confers such power on a police officer in 
certain cases, and it cannot be said that such power has been, stray cases apart, 
abused by the police officers. 

It is next contended that provisions of the Industrial Disputes Act, 1947 
(Central) were sufficient to meet the situation and it was not at all necessary 
to promulgate such Ordinance. This argument has no foundation in the facts 
averred in these two petitions. It has nof been said in the petitions that the acti- 
vities carried by these two departments is an industry within the meaning of 
the Industrial Disputes Act. Further, it is apparent from the proyanions of 
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%. 8 of the Ordinance that the provisions of the Industrial Disputes Act, 1947, 
were not considered to be adequate to cope with the situation. Ean 

In our judgment, having regard to the danger to be averted the restrictions 
imposed by the Ordinatice promulgated by the President were reasonable res. 
trictions impésed in the interests of public order. Provisions of el. (4) of 
art. 19, therefore, have not been contravened. 

It is then contended that the Ordinance infringed the rights conferred on 
the petitioners by art. 19(7)(g) to carry on occupation, they have chosen. 
It is the argument of Mr. Singhvi that the petitioners are carrying on occupa- 
tion of Government service, the right conferred by art. 19(J)(g) to carry on 
oceupation includes the right not to carry on the occupation, by gomg on 
strike the petitioners have chosen not to carry on their occupation, the Ordi- 
nance prevents the petitioners from exercising their right not to carry on 
their occupation and it is in this way that it contravenes art. 19(7) (g) of the 
Constitution. Reference is made to two decisions reported in Basheshar Nath 
y. I. T. Cominissioner and Indian M. & M. Corpn. v. Industrial Tribunals. 
` The argument, in our opinion,’ is fallacious. It is true that the right to 
‘earry on occupation includes the right not to carry on occupation and that is 
what is said in these two decisions. But here the petitioners have not chosen 
not to carry on their occupation; on the other hand, they want to remain 
‘in the occupation, viz., they want to remain in Government service, take their 
pay and yet not work and that is not choosing not to carry on the occupation. 
‘It is open to the petitioners to resign from Government service if they so 
‘desire. The Ordinance does not prohibit them from doing so. This conten- 
tion has, therefore, no force and has to be rejected. 

__ It is next contended that the Ordinance makes the petitioners work against 
their will at the threat of penal consequences and that amounts to a form of 
forced labour which cl. (7) of art. 23 of the Constitution prohibits. The Ordi- 
nance thus being in contravention of the provisions of cl. (7) of art. 23 of the 
Constitution is bad in law. This contention is also without any force. It 
‘omits to notice the force of the word ‘similar’ occurring in the clause. That 
‘elause prohibits (i) traffic in human beings (ii) begar and (iii) other similar 
forms of forced labour. It would be'seen that every form of forced labour 
‘is not prohibited by the clause. In fact, el. (2) of art. 23 permits the State 
to impose on the citizens compulsory service for public purposes. What is 
prohibited by the first’ clause is imposing on the citizens forced labour which 
‘is similar in form to begar. It is true that begar is not defined but it is a well 
understood term which means making a person work against his will and -with- 
‘Out paying any remuneration therefor. Molesworth at page 580 gives the 
‘meaning of begar as ‘‘Labour or service exaced by a Government ora person 
in power without giving remuneration for it. In Wilson’s Glossary the mean- 
ing of the word is given as ‘‘Forced labour, one pressed to carry burden for 
‘individuals or to public; under old system when pressed for public service, 
‘no pay was given.’’ In our opinion, therefore, to bring the case within the 
mischief which cl. (7) of art. 23 provides against, it must be established that 
.@ person is forced to work against his will and without payment. Such is not 
. the ease here. Even assuming that the threat of penal consequences provided 
‘in the Ordinance would have the effect of making the petitioners work against 
their will, it 1s beyond doubt that it was not intended to make them work 
without any payment; on the other hand, they would be getting their full re- 
‘miuneration for the work they would be doing. 

Mr. Singhvi also referred us to the decision reported in Bailey v. Alabama®4 

, which has been cited with approval by Wills at page 511 in ‘Willy on Consti- 
‘tution Law’. This decision is distinguishable on facts. The facts in that case 
“were that Alonzo Bailey entered into a written contract to perform labour 
or service 'for the’Riverside Company and thereby obtained a sum of 15 dollars 


23 {1953}. ALR. ‘Mad. 98. 24 (1911) 55 Law. ed. 191, 219 U.S. 219. 
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from the said company. Afterwards he refused to perform the labour or ser- 
vice. The contention raised by Bailey was that refusal or failure on his part 
to perform service or to refund the money obtained from the company under 
the contract without cause does not make out a prima facie case of his intent 
to injure or defraud the Riverside Company. This contention was not accepted. 
It was, on the basis of a certain statute in force in the State of Alabama, held 
that Bailey was guilty of the offence and was made to pay a fine of 80 dollars 
and costs. Constitutionality of the statute was questioned before the Supreme 
Court of America on the ground that it offends against 13th Amendment and 
the statute framed thereunder. The 13th Amendment provides: 

“Section 1. Neither slavery nor involuntary servitude, except as a punishment for 
crime whereof the party shall have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate legis- 
lation.” 

Pursuant to the authority thus conferred by s. 2 of the 18th Amendment, a 
legislation was passed which provided that the holding of any person to service 
or labour under the system known as peonage is abolished and forthwith 
prohibited in the territory of New Mexico, or in any other territory .or state 
of the United States and further declared that all Acts, laws ete. shall be null 
and void. It was held that the essence of the word ‘peonage’ is compulsory 
service in payment of a debt. The law of Alabama on the strength of which 
Bailey was convicted recognised peonage. The law being in conflict with the 
legislation made pursuant to the authority conferred by s. 2 of the 13th 
Amendment was null and void. We are not here concerned with any case of 
-peonage. This decision, therefore, has no relevance to the question which we 
have to consider. For reasons stated above, in our opinion, this contention 
raised by Mr. Singhvi also fails. 

Lastly it is contended by Mr. Singhvi that the Ordinance, which is a temporary 
legislation, having lapsed, no further action for its breach was competent and 
the departmental enquiry proceedings pending against the petitioners are, there- 
fore, liable to be quashed. Reliance is placed on the following observations 
in Craies on Statutes at page 877 (5th Edition): 

“As a general rule, and unless it contains some special provision to the contrary, 
after a temporary Act has expired no proceedings can be taken upon it, and it ceases 
to have any further effect. Therefore, offences committed against temporary Acts 
must be prosecuted and punished before the Act expires, and as soon as the Act expires 
any proceedings which are being taken against a person will ipso facto terminate.” 
Mr. Singhvi also referred us to certain observations made in the following 
decisions reported in Shaikh Ahmed v. Collr. of Bombay,2® Keshavan Madhava 
Menon v. The State of Bombay,?® S. Krishnan v. The State of Madras??? The 
State of Punjab v. Mohar Singh28 and Gopi Chand v. Delhi Administration.29 

It is not in dispute that the Ordinance is a temporary legislation and has 
lapsed on September 19, 1960. Sub-clause (a) of cl. (2) of art. 123 provides that 

“An Ordinance promulgated under this article...shall be laid before both Houses 
of Parliament and shall cease to operate at the expiration of six weeks from, the re- 
assembly of Parliament, or, if before the expiration of that period resolutions disapprov- 
ing it are passed by both Houses, upon the passing of the second of those resolutions.” 

The Explanation provides o 


“Where the Houses of Parliament are summoned to re-assemble on different dates, 
the period of six weeks shall be reckoned from the later of those dates for the purposes 
of this clause.” 

The House of People was summoned to reassemble on August 1, 1960, and 
the Council of States was summoned to reassemble on August 8, 1960. No reso- 
25 (1949) 51 Bom L.R. 589, at p. 599. 27 [1951] 5.C.R. 621, at p. 628., 


26 [1951] S.C.R. 228, at p. 235, s.c. 53 28 [1956] 1 8S.C.R. 893, at p. 897.. 
Bom. L.R. 458, at p. 461, | 29 [1959] A.I.R. S.C. 609, at p. 615. 
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lution was passed by the Parliament before the expiration of the aforesaid 
period of six weeks disapproving the Ordinance. Under the provisions of 
sub-cl. (a) of cl. (2) of art. 123 the Ordinance, therefore, lapses on the expira- 
tion of six weeks from August 8, 1960, that is on September 19, 1960. 
= The aforesaid observations at the first sight appear to support the conten- 
tion of Mr. Singhvi, but on a closer scrutiny of the authorities to which we 
‘were referred, in our opinion, they have no application to the facts of the 
‘present case. n te 
“ In Menon’s case, Das J., who delivered the judgment of the majority, at 
page 235 of the Report, observed: 

“It is well known that on the expiry of a temporary statute no further proceedings 
can be taken under it, unless the statute itself saved pending proceedings. If, therefore, 
an offence has been committed under a temporary statute and the proceedings were 
initiated but the offender had not been prosecuted and punished before the expiry of 
the statute, then, in the absence of any saving clause, the pending prosecution could 
-not be’ proceeded with after the expiry of the statute by efflux of time.” 

In‘ Krishnan’s case, Patanjali Sastri J., who delivered the judgment of the 

‘majority, after referring to the aforesaid observations in Craies stated the 
rule thus at page 628: i l l 

“ The general rule in regard to a temporary statute is that, in the absence of 
special provision to the contrary, proceedings which are being taken against a person 
under it will ipso facto terminate as soon as the statute expires.” 

It is thus abundantly clear that the proceedings which terminate on the ex- 
piration of a temporary’ statute are proceedings taken under the statute that 
had expired, the nature of the proceedings being prosecution for an offence 
alleged to have been committed under the temporary statute. Now, in the 
instant ease, proceedings which have been taken against the petitioners and which 
are still pending are proceedings in a departmental enquiry. These proceed- 

‘ings cannot, therefore, be said to be proceedings either under the Ordinance or 
‘prosecution for the offence under the Ordinance. 

We have already reproduced the charges framed against the petitioners, the 
gist of those charges is grave misconduct on the part of the petitioners by parti- 

‘eipating in the illegal strike. Action taken against the petitioners thus is not 
under the Ordinance. Had it been intended to ‘take action against the peti- 
‘tioners under the Ordinance, they would have been prosecuted under s. 4 of 
the Ordinance. The charges framed against the petitioners are not for com- 
‘mission of any offence under the Ordinance, the departmental enquiry cannot 
terminate in imposing any sentence of imprisonment or fine on the petitioners. 

‘In our view, therefore, the lapsing of the Ordinance on September 19, 1960, 
has not the effect of ipso facto terminating the proceedings in the departmental 
enquiry started against the petitioners. These proceedings, therefore, are not 
liable to ‘be quashed. 

For reasons stated above, in our ‘opinion, Miscellaneous Petitions Nos. 248 
and 254 of 1960 are liable to be dismissed. 
And this brings us to the. other two petitions, Miscellaneous Petitions Nos. 255 

.and 256 of 1960, wherein the validity of rr. 4(¢A) and 4(B) .of the Central] 
Civil Service. (Conduct) Rules, 1955, has been challenged. Before we proceed 
to deal with this question it would be convenient to deal with a common ques- 
tion raised by both the petitioners. 

_. It is contended by both the petitioners that they are workmen in an industry 
within the meaning of s. 2(j) of the Industrial Disputes Act, they are governed 
by the provisions of that Act, the Central Civil Services (Conduct) Rules, have 

no application to their cases, and the departmental proceedings taken against 
them under r. 4(A) or 4(B) for violating the Rules are, therefore, liable 
to be quashed. Reliance is placed on two decisions of their Lordships of the 
Supreme Cotirt in State of Bombay v. Hospital Mazdoor®° and Nagpur Corpo- 


30 (1960) 62 Bom. L.R. 553, S.C. 
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ration v. Its Employees?! and in particular on the -observations of their 
Lordships in para. 20 of the report where the workers in the Tax Department 
of the Nagpur Corporation have been held to be workmen in an industry. It 
is the argument of Mr. Singhvi that the work carried on in the two Uepart- 
ments, viz., the Indian Audit and Accounts Department and the Income-tax 
‘Department to which these two petitioners belong, is not a regal function of 
‘the State, that work can as well be done by private agency if the Government 
chose to appoint such an agency, the workers in these two departments are, 
therefore, workmen within the meaning of the Industrial Disputes Act. The 
question as to which activity can be termed as an industry within the meaning 
of the Act has been considered at length by another Division Bench of this 
Court of which one of us (Tambe J.) was a party (Tulswam v. Assistant. Col- 
lector, Labour®#). On consideration of various decisions, including the 
aforesaid two decisions of their Lordships of the Supreme Court, the rule 
deducible has been summarised as follows (p. 350): . 
“The important test for deciding whether any business, trade, or a calling, of an 
employer, service, employment, avocation or occupation of an employee constitutes an 
_ industry within the meaning of the Act is not only the character of the activities indi- 
cated by the works included in the definition but their form and organisation in relation 
“to the employed labour force as an active and creative agent for achieving the fruits 
‘of the activity. It should be an activity which is predominantly carried on by employment 
of organised labour force for the production or distribution of goods or for rendering 
-of material services to the community at large or a part of such community.” 
In each case, therefore, it has to be seen (1) whether the activity is predomi- 
nantly carried on by employment of organised labour force and (ii) whether 
‘such activity is carried on either (a) for the production or distribution of 
goods, or (b) for rendering material service to the community at large or to a 
-part of such community. It has not been stated in these petitions in what 
‘manner the activities carried on by these two departments are carried on for 
either of the aforesaid two objects. We find it difficult to hold that the emplo- 
yees in these two departments are engaged either for production or distribution 
-of goods or for rendering any material service as such to the community at 
large or part of such community. In the Hospital case, the activity carried on 
in the hospitals was of rendering material service to the community at large: 
in the Corporation case also the departments which have been held to be an 
industry have been held to be rendering material services to the citizens of 
Nagpur. It has been held that the workers in the Tax Department have been 
‘substantially doing the work of those Departments. The aforesaid two deci- 
Sions on which reliance is placed by Mr. Singhvi, therefore, are hardly of any 
assistance to the petitioners. This contention of Mr. Singhvi, therefore, fails. 


The Services Rules are framed by the President in exercise of the powers 
conferred on him by the proviso to art. 309 and cl. (5): of art. 148 of the Con- 
stitution. Rules 4(A) and 4(B) have been subsequently introduced in these 
rules in the year 1957. Rule 4(A) provides: 


“No Government servant shall participate in any demonstration or resort to any 
‘form of strike in connection with any-matter pertaining to his conditions of service.” 
It is contended that r. 4(A) is violative of the rights conferred by arts. 19(/) 
(a), (b), (c) and (g) of the Constitution. Mr. Singhvi, in the first instance, 
urged that the expressions ‘strike’ and ‘demonstration’ are not defined; the 
: expression ‘demonstration’ is very wide; in the absence of any definition, the 
executive authorities might include ordinary gestures such as putting on a cap 
of a particular variety or a badge or distribution of leaflets advocating the 
cause of publie servants as demonstration and punish that Government servant 
therefor. It is true that these two expressions are not defined. But, in our 
view, the meaning of ‘strike’ is well understood. In the passage relied on by 


31 [1960] A.LR. S.C. 675. 32 (1960) 63 Bom, L.R. 342. 
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Mr. Singhvi in Farrer v. Close? this definition has been given as “A strike 
‘is properly defined as a- simultaneous cessation of work on the part of work- 
men’’, and it is in this sense that this expression is generally understood. The 
‘expression ‘‘demonstration’’; no doubt, is a wide one but it has also an ascertain- 
ed meaning. In the Webster’s Dictionary ati page 459, primary meaning of 
‘the word ‘demonstrate’ is given as, ‘‘to make evident, to show or prove to be cer- 
tain, to prove beyond the possibility of doubt’’. The meaning of the word 
‘demonstration’ used in connection with a party or group is given as ‘‘A public 
exhibition by a party, sect, or society or its numbers, principles ete. as by a 
‘parade or mass meeting.’’ In Oxford English Dictionary Vol. III ‘demon- 
stration’ is defined as ‘‘A public manifestation, by a number of persons, of 
interest in some public question, or sympathy with some political or other 
cause; usually taking the form of a procession and mass-meeting.’’ There is 
no reason to assume that the expression ‘demonstration’ has been used in any 
other sense, or has been given any extended meaning in the rule. 

Dealing with the first two cases, we have held that the right to go on strike 
is. not included in the fundamental rights guaranteed to the citizens under 
art. 19(7)(c) and (g) of the Constitution, and prohibiting strikes does not 
‘contravene art. 19(J)(c) and (g). The same reasons would equally apply 
‘to the rejection of the contention that prohibiting strikes contravenes art. 19(/) 
(a) and (b). In our opinion, therefore, r. 4(A) so far as iti prohibits govern- 
ment servants from resorting to any form of strike does not violate the funda- 
mental rights conferred on the citizens by art. 19(7) (a), (b), (c) or (g) of 
the Constitution, and so far as it prohibits them from participating in any 
demonstration, it does not violate the fundamental rights conferred ‘on citizens 
under art. 19(7) (a), (e) or (g) of the Constitution. It is true that r. 4(A) 
so far as it goes to prohibit government servants from participating in any 
demonstration contravenes the provisions of art. 19(7) (b) of the Constitution. 

-We would now. proceed to consider whether the restrictions imposed by r, 
4(A) are in interest of public order and public interest and within the permis- 
sible limits of els. (3), (4) and (6) of art. 19 of the Constitution. It has to 
be noticed that the restrictions imposed are not absolute. They prohibit go- 
vernment servants from participating in any demonstration or resorting fo any 
form of strike in connection with any matter pertaining to their conditions 
. of service only. Strike and demonstration are not the only means through 
which government servants could ventilate their grievances or bring their 
grievances to the notice of the Government. It is open to the government 
servants to make representations to the Government. The relationship between 
the government servants and the Government is different in nature than that 
‘of an ordinary employer and employee. Personal interest: is the primary factor 
that weighs with an ordinary employer and much more so in the case of an 
employer in an industry. Actions of the Government are not actuated by any 
personal motive as such. The Government carries on its administration in the 
interest of public. Furthermore, under the present circumstances the persons 
. who run the. Government are chosen representatives of the people. It cannot 
_be disputed that for the maintenance of public order the affairs of the Govern- 
‘ment are conducted smoothly and without interruption. A Government cannot 
/ run smoothly unless discipline amongst and efficiency of the Government ser- 
„vants is maintained. If'Government servants are permitted to participate in 
«demonstrations and resort to strike it is bound to disturb the smooth working 
- Of the Government, which in its turn may, in certain circumstances result in 
- denial-of exercise by large number of citizens of the freedom guaranteed to 
' them under art. 19(7) (d) ‘and (g) of the Constitution. Apart from it, it may, 
: In certain cases, even disturb public tranquillity. For reasons stated above, 
in our judgment, the challenge to the constitutionality of r. 4(A) should fail. 

33 (1869) 4 Q.B.D. 602, at p. 61 . 
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Rule’4(B) provides: 

“No Government servant shall join or continue to be a member of ony siad ee 
sociation of Government servants: 

(a) which has not, within a period of six months from its omaa obtained the 
recognition of the Government under the rules prescribed in that behalf, or- 

(b) recognition in respect of which has been refused or withdrawn by the Govern- 
ment under the said rules.” 

It is urged by Mr. Singhvi that this rule infringes the rights conferred on the 
petitioners by art. 19(/) (b) and (c) of assembling peaceably and without 
arms and of forming associations or unions. In our opinion, this contention 
is well-founded. The rule in terms, makes membership of an unrecogniseé 
‘association or membership of an association of which recognition has been 
withdrawn, a disciplinary offence. That being the position, there cannot be 
any doubt that it is violative of the right conferred by art. 19(/)(c) of the 
Constitution to form associations or unions. Even though the rule in terms 
does not prohibit government servants from forming associations or unions 
‘by making membership of unrecognised associations a disciplinary- offence, it 
has in substance done so and in considering infringement of fundamental rights 
it is the substance of the impugned Act or rule that matters and not the term. 
It is, however, the contention of Mr. Mehta, who appears for the respondents, 
that the restrictions imposed are reasonable restrictions and it is open to the 
Government to impose reasonable restrictions under els. (3) and (4) of art. 19 
‘of the Constitution. It is true that the rights conferred on the citizens under 
‘art. 19(7) (b) and (c) are not absolute rights and it Is open to the State to 
make laws imposing in the interest of public order or morality reasonable res- 
‘trictions on the exercise of the rights conferred by sub-cls. (b) and (c) of 
‘art. 19(7). It has, therefore, to be considered whether the restrictions, imposed 
by this rule are reasonable and are in the interests of public order. We have 
already referred to the decision of their Lordships of the Supreme Court in 
Romesh Thappar’ s case where their Lordships have observed that public order 
is an expression of wide connotation and signifies that state.of tranquillity which 
prevails amoug the members of a political society as a result of the internal 
regulations enforced by the Government which they have established. In a 
recent decision in The Supdt., Central Prison v. Dr. Lohia®+ after considering 
el. (2) of art 19, their Lordships have observed that ‘‘public order is synony- 
mous with public peace, safety and tranquillity.’ We fail to understand how 
a government servant, by merely being a member of a Service Association which 
-is not recognised by the Government or whose recognition has been withdrawn 
by it, would endanger public peace, safety and tranquillity. 


Mr. Mehta urges that r. 4(B) should be read along with the Central Services 
(Recognition of Service Associations) Rules, 1959, and when- so read, it be- 
comes abundantly clear that the purpose of the rule is to prevent government 
servants from being members of associations of which outsiders are members or 
from being members of associations which are helped by the funds of outsiders. 
If that was so, that objective could easily have been achieved by making mem- 
bership of the association in which outsiders are members or which are helpéd 
by the funds of outsiders a disciplinary offence. What has, however, been 
done is making the membership of an unrecognised association a disci- 
plinary offence. Granting of recognition is exclusively in the diseretión 
of the Government, so also cancellation or withdrawal of its recognition. 
Rule 7 of 1959 Rules provides that if in the opinion of the Government, a 
Service Association recognised under these rules has failed to comply with the 
conditions set out in r. 4, r. 5 or r. 6, the Government may withdraw the re- 
cognition accorded to such Association. It is true that two of the conditions 
in the said rule provide that recognition will not be granted if the Association 
‘admits outsiders to be members of that Association, or if the Association: takes 
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funds from outsiders, but there are many other conditions also. Recognition 
could be withdrawn on uncertain grounds. To illustrate, clause (Z) of r. 5 is 
in following terms: 

“Communications addressed by the Service Association or by any office bearer on 
its behalf to the Government or a Government authority shall not contain any disres- 
pectful or improper language.” 

The decision as to whether the language used in such a communication is dis- 
respectful or improper or not depends solely on the opinion of the individual 
officer concerned and is bound to vary from officer to officer. The possibility 
of the power being arbitrarily exercised cannot be excluded. There is no right 
of appeal against the refusal to grant recognition or withdrawal of recognition. 
The fundamental right of government servants to form associations or unions 
has thus been made subject to the arbitrary discretion of the executive Govern- 
ment. There appears to be hardly any necessity for imposing such restrictions 
in the interest of public peace, safety and tranquillity. Ht is indeed true that 
there is a presumption in favour of the constitutionality of a legislation, but 
the rule on the face of it infringes the fundamental right conferred on the 
citizens by art. 19(/)(c) of the Constitution. The burden, therefore, lies on 
the respondents to satisfy that the restrictions imposed are reasonable and 
place necessary material therefor, before us. 

In Saghir Ahmed v. State of U.P.8° their Lordships observed (p. 738): 

“ ..But when the enactment on the face of it is found to violate a fundamental 
right guaranteed under Article 19(1)(g) of the Constitution, it must be held to be in- 
valid unless those who support the legislation can bring it within the purview of the 
exception laid down in clause (6) of the article. If the respondents do not place any 
material before the court to establish that the legislation comes within the permissible 
limits of clause (6), it is surely not for the appellant to prove negatively that the legis- 
lation was not reasonable and was not conducive to the welfare of the community,” 
These observations would equally apply to the present cases. The respondents 
have not placed any material before us to establish that r. 4(B) comes within 
the permissible limits of el. (3) or cl. (4) of art. 19 of the Constitution. No 
doubt Government servants stand on a footing different from ordinary citizens 
and it is necessary to impose on them necessary restrictions for maintenance of 
discipline amongst them and their efficiency and that is essential in the interest 
of publie order. Even then, it is difficult to assume that allowing government 
servants to become members of Service Associations which are not recognised 
by the Government would by itself be prejudicial to maintenance of discipline 
amongst them or their efficiency. For reasons stated above, r. 4(B), as it 
stands, is liable to be struck down on ground that it contravenes the provisions 
of art. 19(7)(c) of the Constitution. The view taken by us finds support in 
Ramakrishnaah v. President, Dist. Board.ST 


In result, Miscellaneous Petitions Nos. 248, 254 and 256 of 1960 are liable to 
be dismissed. Rule issued in those cases is, therefore, discharged. 


Miscellaneous Petition No. 255 of 1960 is partly allowed. The charge framed 
against Shri E. X. Joseph, petitioner in that case, on July 11, 1960, for deli- 
berate breach of r. 4(B) is quashed and so also the order of respondent No. 1 
of date July 9, 1960, on enquiry in respect of the said charge is quashed. The 
enquiry started against him for breach of r. 4(A) shall, however, proceed. 


In the circumstances, we make no order as to costs. . 
Order accordingly. 


36 [1954] ALR. S.C. 728. 87 [1052] A.I.R. Mad. 253. 
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APPEAL FROM ORIGINAL CIVIL. 





Before the Hon’ble Mr. J. R. Mudholkar, Acting Chief Justice, and Mr. Justice Shah, 


MAHOMED EBRAHIM MAHOMEDI v. ESSAK HAJI 
ALIMAHOMED HAJI SUMAR,” 


Evacuee Interest (Separation) Act (LXIV of 1951), Secs. 2(b), 10, 11(1)—Administration 
of Evacuee Property Act (XXXI of 1950), Sec. 8—Transfer of Property Act (IV of 
1882), Sec. 55(6)(b)—Charge on property under s. 55(6) (b) of Transfer of Property 
Act sold under s. 10 of Act LXIV of 1951—Whether charge destroyed on such sale— 
Meaning of word “claim” m s. 2(b) of Act LXIV of 1951—Encumbrances and liabi- 
ties referred to in s. 11(1) of Act, what are—Custodian of Evacuee Property in 
whom property vested whether person claiming under evacuee within s. 55(6) (b) of 
Transfer of Property Act—Whether transferee of such property from Custodian bound 
by charge created under s. 55(6)(b). 


The Custodian of Evacuee Property in whom the property of an evacuee is vested 
under s. 8 of the Administration of Evacuee Property Act, 1950, cannot be said to be 
a person claiming under the evacuee for the purposes of s. 55(6)(b) of the Transfer 
of Property Act, 1882. Where, however, in the course of administration of the eva- 
cuee property the Custodian sells it the transferee from the Custodian would be 
bound by a charge created on the property under s. 55(6)(b) of the Transfer of 
Property Act. 

M. B. Nazami v. Deputy Custodian of Evacuee Property, Madras, G. R. Chopra v, 
Narayanprasad’ and Ebrahim Aboobaker v. Tlek Chand, referred to. 

A charge created on property under s. 55(6)(b) of the Transfer of Property Act, 
1882, is not destroyed by the fact that the property was put to sale as “composite 
property” by the Competent Officer under s. 10 of the Evacuee Interest (Separation) 
Act, 1951. 

The definition of the word “claim” in s. 2(b) of the Evacuee Interest (Separation) 
Act, 1951, excludes a statutory charge or charge under a decree or a charge of any 
other kind. 

The encumbrances and liabilities referred to in s. 11({1) of the Evacuee Interest 
(Separation) Act, 1951, must be deemed to be those which flow from the claim to 
which reference is made earlier in the section. 


By an agreement for sale dated February 21, 1949, one Essak and others (de- 
fendants Nos. 1, 2, 3 and 4) agreed to sell to one Mahomed Ebrahim (plaintiff) 
certain immoveable property situated in Bombay for the price of Rs. 2,80,000. 
Under the agreement the plaintiff agreed to pay a sum of Rs. 15,000 as earnest 
money on the execution of the agreement. Defendants Nos. 1 to 4 agreed to 
make out a marketable title to the said property free from all claims and de- 
mands. The parties also agreed that all the costs between the attorney and 
client of both the parties in respect of the said agreement for sale and comple- 
tion of sale should be borne by the parties in equal shares. On February 21, 
1949, the plaintiff paid the sum of Rs. 15,000 as earnest money to defendants 
Nos. 1 to 4. The plaintiff thereafter investigated the title and made usual re- 
quisitions of title. The plaintiff through his attorneys repeatedly called upon 
defendants Nos. 1 to 4 to make out a marketable title to the immoveable pro- 
perty. Defendants Nos. 1 to 4 failed and neglected to make out a marketable 
title and the plaintiff ultimately by his attorney’s letter dated August 21, 1951, 
put an end to the agreement for sale and called upon defendants Nos. 1 to 4 to 
pay the earnest money, viz., Rs. 15,000 with interest thereon at 9 per cent. per 
annum from February 21, 1949, till payment and a further sum of Rs. 3,500 
being the estimated cost and expenses incurred. Defendants Nos. 1 to 4 failed 
to eomply with the requisitions contained in that letter. 


* Decided, September 15, 1960. O.C.J. 2 [1956] A.I R. Nag. 100. 
Appeal No. 14 of 1959 : Suit No. 277 of 1954. 3 (1953) 56 Bom. L.R. 6, S.C. 
1 [1951] A.L.R. Mad. 930. 
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By a notification dated April 21, 1953, made in pursuanée of sub-s. (3) of 
s. 7 of the Administration of Evacuee Property Act, 1950 (hereinafter referred 
to as the Administration Act) the right, title and interest of defendants Nos. 
1, 3 and 4 in the immoveable property was notified as evacuee property, The 
right, title and interest of defendants Nos. 1, 3 and 4 in the said property ac- 
cordingly under s. 8 of the Administration Act vested in the Custodian of 
Evacuee Property- (defendant No. 6). By two letters addressed to the Custo- 
dian of Evacuee Property under s. 80 of the Code of Civil Procedure (respec- 
tively dated December 17, 1953, and December 23, 1953) the plaintiff through 
his attorneys recorded the relevant facts and gave notice that the plaintiff 
would file a suit for recovering the amounts mentioned in the plamt. The 
plaintiff claimed a charge on the right, title and interest of defendants Nos.1 to 4 
and defendant No. 6 in the immoveable property. The plaintiff gave notice 
that he would claim damages of Rs. 20,000 in respect of the breach of contract, 
By the said letter the plaintiff did not claim to have a charge on the immovea- 
ble property in respect of the claim for damages. On March 11, 1954, the plain- 
tiff filed the present suit to recover the amount of earnest money with interest, 
Rs. 20,000 as and by way of damages and for a charge on the property under 
s. 55(6) (b) of the Transfer of Property Act, 1882, was filed. Defendant No. 5 was 
joined in this suit as subsequent mortgagee as by an indenture of mortgage 
dated June 21, 1951, defendants Nos. 1 to 4 had mortgaged the immoveable 
property to defendant No. 5 to secure repayment of a loan of Rs. 56,000. By 
a further charge dated January 22, 1952, defendants Nos. 1 to 4 further mort- 
gaged the said property in favour of defendant No. 5 to secure repayment of a 
further loan of Rs. 28,000. The plaintiff claimed in this suit priority for 
repayment of the plaintiff’s claim against defendant No. 5. 

Defendants Nos. 1 to 4 did not file any written statement. Defendant No. 6 
by his written statement inter ala contended that the claim in suit related to 
a claim to a composite property which the Competent Officer was empowered 
under the Evacuee Interest (Separation) Act, 1951 (hereinafter referred to 
as the Separation Act) to decide, and, that, therefore, this Court had no jurisdic- 
tion to decide the plaintiff’s claim. Defendant No. 6 denied the plaintiff’s 
right to a declaration in respect of the charge claimed on the ground that the 
charge was not confirmed by the Custodian of Evacuee Property under s. 40 
of the Administration Act. He pointed out that the property was sold [on 
January 24, 1956] by the Competent Officer under the Separation Act in the 
clai proceedings which were filed before him and that accordingly there was 
ho’ property available to be sold in this suit. He also contended that having 
regard to’ the provisions of the Separation Act this Court had no jurisdiction 
to try the suit and that the plaintiff was not entitled to any charge on the 
immoveable property in suit in respect of his claim. Defendant No. 5 raised 
contentions similar to the contentions of defendant No. 6 in his written state- 
ment. \Defendant No. 5 denied that the plaintiff was entitled to any priority 
in respect of his claim against the claim of defendant No. 5 as mortgagee. - 

The suit came on for hearing before K. K. Desai J., who in the course of his 
judgment delivered on December 16, 1958, observed as follows :— 


' K. K. Desar J. One fact which is admitted by all the parties before me is 
that the immoveable property in suit did not belong to defendants Nos. 1 to 4 
alone, but the same belonged to defendants Nos. 1 to 4, their mother and nine 
sisters and their uncle who were all co-owners of the said immoveable property. 
It is also admitted by all the parties before me that defendants Nos. 1, 3 and 4 
and ‘their two sisters Bai Aishabai-and Bai Hajrabai were declared evacuees 
and their interest in the immoveable property in suit was notified as evacued 
property. It is also admitted that the proceedings were taken before the Com- 
petent Officer under ss. 6,'7 and 8 of the Separation Act. Claims were made 
before him by the Custodian-as representing the right, title and interest, of 
defendants Nos. 1,-3 and 4 and-of -Aishabai and Hajrabai, by defendant No: 2 
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as a co-sharer and hy defendant No. 5 as a mortgagee. For the purpose of sepa- 
ration of the interest of the evacuees, being defendants Nos. 1, 3 and 4 and 
Aishabai and Hajrabai the Competent Officer sold the immoveable property in 
suit on J anuary 24, 1956. That sale obviously must have been made under 
the provisions of s. 10(a) (4#) and 10(b) (ii) of the Separation Act. Defen- 
dant No. 5 has been paid off his claim as a mortgagee by the Competent Officer. 
Defendant No. 6 has been paid the evacuees’ interest in the property separated 
and has received his share of the sale proceeds free from all encumbrances and 
liabilities. On these facts the contentions raised before me have to be decided. 

The defendants appearing before me have argued that by reason of the 
provisions of s. 17 of the Administration Act the plaintiff is not entitled to 
proceed in execution against defendant No. 6 and, therefore, I have no juris- 
diction to decide this case against defendant No. 6. The relevant part of the 
provisions of s. 17 are as follows :— 

Exemption of evacuee property from process of Court, 'ete.— 

(1)...no evacuee property...vested in the Custodian...shall, so long as it remains so 

vested, be liable to be proceeden against in any manner whatsoever in execution of any 
decree or order of any Court.. 
It is true that under s. 17 the property vested in the Custodian so long as a 
remains vested is not liable to be proceeded against in execution. But as is 
rightly pointed out by Mr. Daji for the plaintiff the immoveable property: in 
suit is not now vested in the Custodian and the question of proceedings in execu- 
tion against the property vested in the Custodian does not arise before me. The 
property is now admittedly not with the Custodian. I, therefore, negative the 
contention that I have no jurisdiction to decide this suit by reason of the pro- 
visions of s. 17 of the Administration Act. 

It is further contended by the defendants appearing before me that the 
property having been sold by the Competent Officer under the Separation Act, 
there is no question of the plaintiff being entitled to a charge as claimed in 
this suit. It is contended that all claims against such property are liable to 
be dealt with, determined and disposed of by the Competent Officer under the 
Separation Act; and that the Court has no jurisdiction to decide the claim of 
the plaintiff. It is also contended that having regard to the provisions of ss. 10 
and 11 of the Separation Act, the property is now free from all encumbrances 
and liabilities and the plaintiff is not entitled to any relief. 

In support of their contentions, counsel for defendants Nos. 5 and 6 have 
relied upon the provisions of ss. 5, 7, 8, 10, 11 and 20 of the Separation Act. 
Section 5 provides for jurisdiction of a Competent Officer to decide any claim 
relating to any composite property. Under s. 7 any person claiming an interest 
in a composite property is required within sixty days of the date of the issue 
of the notice for the purpose to submit to the Competent Officer a statement of 
his claim in the prescribed manner. Under s. 8 the Competent Officer is autho- 
rised to hold an inquiry into the claim and pass orders determining the interest 
of the evacuee and the claimants in the property in question. Under s. 10 
notwithstanding anything to the contrary in any law, the Competent Officer is 
authorised to take all measures as necessary for the purpose of separating the 
interests of the evacuees from those of the claimants in any composite property. 
The Competent Officer is authorised inter alia to sell the property and distri- 
bute the sale proceeds thereof between the Custodian and claimants. Under 
s. 11 it is provided that 

“Where in respect of any property, notice...is issued but no claim is filed or found 
to exist or where. any claim in respect of such property is found to exist and the com- 
petent officer separates the evacuee interest therein under section 10, the whole property, 
or, as the case may be, the evacuee interest in the property thus separated shall vest 
in the Custodian free from all encumbrances and liabilities and any payment,...made 
or effected under section 10, in satisfaction of any claim in respect of the property 
shall be a full and valid discharge of all claims in respect of the property.” 


- 
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“Under S. “30 7 save ás Otherwise ‘expressly provided: by: the: Act “no ‘civil Court 
can entertain any suit or proceeding in‘so far as it`relates tò any claim -to com- 
posite ; property which the Competent Officer is empowered by the. Act to 
decide. Having régard to the aforesdid prévisions-and scheme of the Act counsel 
for defendants Nos, 5 and 6 have pointed out that a notice was: issued under 
the provisions Of\s. 6 of ‘the’ Separation - Act and claims were submitted before 
the ‘Competent ‘Officer and- the ‘Competent’ ‘Officer after due- enquiry decided the 
slaims’ and’ for’ thé purpose “of separation of interest ‘of the evacuees (defend- 
ants Nos.’ 1,’ 3, 4 and Bai’ Aïshabai ‘atid ‘Bai Hajrabai) sold. the immoveable 
property in "suit: “They also pointed’ ‘out ‘that the- Competent Officer has made 
payment ds regards the evacuee interest “in’ ‘the “property -thus separated to the 
Custédian and ‘that the said payment’ is!by reason of the provisions of s. 11 free 
from’ ‘all encumbrances ‘and’ ‘liabilitiés’ ’ The ‘claimants in the property also 
have been paid over their claims -and”that the- payments are a complete dis 
charge of all’ claims ' in respect ‘of the’ property.’ It was accordingly -argued that 
by reason of the’ provisions of s. 20, this- Court was not entitled to entertain 
this suit ‘and hid! wo jurisdiction’ to decide the plaintiff’s claim. ' Having regard 
to, the afor esaid provisions it is true that as'regards all claims as defined under 
the Act in respect of any eomposite- property the sanie ‘are liable'to be deter- 
mined . dnd disposed’ of ‘bythe’ Competent’ Officer under the provisions of the 
Act. “In respect’ of such claims'all civil Courts are deprived of jurisdiction to 
decide the samé.. A civil Court is not entitled to enforce any mortgage on‘a 
composite property in respect of such claims: ‘The decision of the Competent 
Officer relating’ to composite property for separation’ of interest of the evacuees 
and the claimants would-be for all purposes binding on all civil Courts. It is 
‘also true that the property and/or payment made over to the Custodian on 
such separation of intérest'inustbe fiee from all encumbrances and liabilities. 
It is ‘also true that payment’ in satisfaction of claims made in respect of the 
property would be full and complete discharge. of such claims in respect of the 
property. ` Mr.’ Daji for’ the plaintiff has not at’ all questioned the aforesaid 
scheme ‘and ‘the’ effect of ‘the proyisions of the ‘Act. ‘Mr. Daji, however, drew 
my pointed attention to the’ provisions in the Act’ relating to the definitions of 
“<‘claim”’, ‘‘mortgage-debt’? and'‘principal money’’'in s. 2 of the Act. He 
also relied upon the language of ss. 7, 8, 9, 10 and 11 of the Act in support of 
his contention that -the. claim: made by, the plaintif to the statutory charge in 
this case’ was not a claim ‘within: the meaning of the Aet and that under the 
provisions of'the Act the: plaintiff’s‘claim icould neither: be entertained nor be 
decided' by the Competent’ Officer.: He, therefore, contended that the plaintiff’s 
claims éould: not be separated and/or paid:over by the Competent Officer under 
‘g.:10-and that the property: was not discharged from the claim of the plaintiff. 
‘He also contended that accordingly this:Court was not deprived of jurisdiction 
to determine and decide the plaintiff’s:claim under the ‘provisions of s. 20. It 
is necessary to refer to the provisions of the:Act.on which Mr. Daji has relied. 
The definitions of, ‘‘claim?’,.“‘eomposite, property’, ‘ a 7 and 

‘principal money’’” in s. 2 of the Separation Act run as under :— 

' ,2 “In this Act, unless, the. context otherwise requires,— ia ra! 
ı +(6) ‘claim’ means the assertion by’ any! person, hot being: an evacuee, of any right 
title or interest in any ‘property—' , 64). - : 

(i) as a,co-sharer or partner of an evaeiee in: the. property; or b 

(#%) as a mortgagee of the interest of an evacuee.’..; or 7o > ` 

„Giii), as-a mortgagor. having aua the, property. or, any interest herein in favour 
of an: evacues;. n., P eee = n~ 
= (d): ‘composite property? means. any, property which, or any cae in ahah an 
interest, has been declared to be evacuee property or has vested in the Custodian.. 

, @)-in which the interest of the evacuee consists of an undivided share in the Biss 
perty held iby him as a co-charet or ae of any 3 other, person, ‘not being an evacuee; or 
favour of a person, not being | an evacuse: or | 
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(iii) 'in which the. interest of a person, not being an evacuee, is subject to mort- 
gage in any form in favour of an evacuee; or 

(iv) s.. 

(f) ‘mortgage debt’? means any liability in respect of a property due under any 
form of mortgage... 

(i) in any case where it is incurred by an evacuee, is secured by the mortgage of 
the interest of the evacuee in the property in favour of a person, not being an evacuee; 

(it) in any case where it is incurred by a person not being an evacuee, is secured 
by the mortgage of the interest of such person in the property in favour of an evacuee}... 

(h) ‘principal money’, in relation to a mortgage deed executed by an evacuee, 
means—” (Further provisions in such sub-section refer to a mortgage-deed). 

Having regard to the aforesaid definitions in my view Mr. Daji has rightly 
contended that under the Act claims of a co-sharer or partner of an evacuee 
and a mortgagee of the interest of an evacuee under a deed of mortgage and 
a mortgagor who has mortgaged the property to an evacuee under a deed of 
mortgage are the claims to composite property which a Competent Officer is 
authorised to decide and separate. A charge—and particularly a statutory 
charge as claimed in this suit—has not at all been referred to in the Act. Such 
a charge is not a claim which a Competent Officer is authorised to decide and 
separate under the provisions of the Act. Mortgage debt has reference to 
debt due under a deed of mortgage executed by the parties thereto. In that 
connection the language of ss. 7, 8, 9 and 10 also is clear and can be relied 
upon. In those sections reference has been made only to the submission of 
claims by a co-sharer or a partner and the mortgagee or a mortgagor. The 
separation of interest also has been referred to with reference to the separation 
of interest of evacuees and claimants, viz. co-sharers or partners, mortgagees 
of interest of evacuees and the mortgagors who have mortgaged their property . 
to the evacuees. That being the scheme of the Act in my view Mr. Daji has 
rightly contended that the provisions of s. 20 are not applicable to the facts 
of this case. The claim of the plaintiff does not relate to any claim to com- 
posite property which the Competent Officer is empowered to decide under 
the provisions of the Separation Act. I, therefore, negative the contention 
that by reason of the provisions of s. 20, this Court has no jurisdiction to 
entertain the plaintiff’s suit. 


Defendant No. 6’s contention is that as the plaintiff does not claim damages 
against defendant No. 6 the pecuniary value of the claim against defendant 
No. 6 is below Rs. 25,000 and this Court has no jurisdiction. This contention 
does not appear to me to be sound. The claim of the plaintiff against all the 
defendants arises out of the agreement for sale dated February 21, 1949. The 
plaintiff was entitled to join in respect of his claim all the defendants in this 
suit. Because the claim against one of the defendants is as regards pecuniary 
value below Rs. 25,000, it is not as if this Court would not have jurisdiction 
if otherwise the suit is maintainable. 


Mr. Dalal has contended that under s. 40 of the Administration Act the 
agreement for sale mentioned in the plaint required to be confirmed by the 
Custodian. He also contended that the charge claimed in the suit is the direct 
result of that agreement for sale and that the charge also required to be con- 
firmed under that section. He further contended that the agreement for ‘sale 
and the claim for charge not having been confirmed by the Custodian are not 
effective and are invalid. Under s. 40 

“No transfer of any right or interest in any property notified or declared to be 
evacuee property is effective so as to confer any rights or remedies on the parties to: 
such transfer or on any person claiming under them unless it is confirmed by the 
Custodian.” 
It is admitted by Mr. Dalal that an agreement for sale does not transfer any 
right or interest in any property. Therefore, the agreement for sale as such 
cannot fall within the provisions of s. 40 of the Act. Mr. Dalal, however, says 
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that the charge claimed is the result of the agreement for sale though it arises 
under the provisions of s. 55(6)(b) of the Transfer of Property Act. He says 
that the charge is created by an act inter vives and/or a transaction made 
between the plaintiff and defendants Nos. 1 to 4. In my view the statutory 
charge arising under s. 55(6)(b) is not at all a charge created by transfer of 
interest in the property, nor does it arise by reason of any act inter vivos as 
contended by Mr. Dalal. Under that section charge arises by satisfaction of 
certain conditions which do not of aecessity come into existence by act 
inter vivos. The charge as claimed by the plaintiff, therefore, did not require 
to be confirmed by the Custodian as is contended by Mr. Dalal. 

The question which, however, remains to be decided is whether the property 
continues to be subject to the charge as claimed in,this suit by the plaintiff. 
The object of the Separation Act as mentioned in the preamble is:— 

“Whereas it is expedient to make special provisions for the separation of the 

interests of evacuees from those of other persons in property in which such other per- 
sons are also interested and for matters connected therewith.” 
Under s. 11 on separation of interest the whole property or the evacuee interest 
in the property separated vests in the Custodian free from ‘‘all encumbrances 
and liabilities’’.. The Competent Officer is empowered under the Aet to sell 
away the property for the purpose of separation of such interest. These re- 
levant provisions indicate that the sale of the property in favour of the pur- 
chaser is intended to be free from ‘‘all encumbrances and liabilities.’’ If that 
was not the intention, s. 11 could not have provided that the property made 
over to and/or payment made to the Custodian of the separated interest of 
the evacuee should be free from all encumbrances and liabilities or that upon 
payment or transfer made under s. 10 should be ‘‘full and valid discharge of 
all. claims. in-respect,of the property.’’ It cannot be the intention of the Legis- 
lature that when the property is made over and/or transferred to the Custodian, 
the same should be free from. all encumbrances and liabilities, but if it is sold 
and purchased by an outsider the. same continues to, be subject to certain 
encumbrances and liabilities. It appears to me that though the Separation 
Act does not make any provisions relating to the claim of a chargeholder, s. 11 
provides that the property in the hands.of the Custodian and/or the purchaser 
should be free from ‘‘all encumbrances and liabilities’’, and ‘‘claims in respect 
of the property.” J have reluctantly come to this conclusion because if this 
was not the true meaning of the provisions of s. 11, the object of the Act could 
not be completely carried out. There would be no complete separation of 
evacuee interest if the property continues to be subject to any encumbrances 
or liabilities or claims. It is important to point that the word ‘claims’ in s. 11 
has having regard to context wider meaning than the ‘‘claim’’ as defined in s. 2. 
Having regard to the conclusion which I have reached regarding the provisions 
of s. 11 and the sale effected by the Competent Officer the plaintiff is not 
entitled to any charge on the property as claimed in this suit. ` 

Apart from the contentions raised by the parties before me as aforesaid, in 
connection with the claim made for charge on the property, I am of the view 
that there are certain difficulties in the way of the plaintiff. The property is 
not with and does not ‘now belong to any of the defendants. The property 
belongs to the purchaser to whom the same is sold under the provisions of s. 10 
of the Separation Act by the Competent Officer. The purchaser is not joined 
in this suit. The charge and declaration are claimed by the plaintiff in res- 
pect of the property. in suit against the defendants, who did not make any 
claim of any kind to the property.. I asked Mr. Daji as to how such a claim 
can be entertained and/or decided. Mr. Daji has in that connection relied 
upon the lis pendens notice in respect of this suit which was registered on 
March 19, 1954, as also the provisions of s. 55(6)(b) of the Transfer of Pro- 
perty Act; The relevant part of section 55(6)(b) runs as follows :— 

- -“(6y The buyer is entitled— ' i 

(a) ...5 | 
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(b) ...to a charge on the property, as against the seller and all persons claiming 
under him to the extent of the seller’s interest in the property, for the amount of...” 
It is, therefore, clear that under this section charge is available against the 
seller and all persons' claiming under him to the extent of the seller’s interest 
in the property. The claim in this suit must, therefore, be against a person 
who claims under a sale-deed executed and/or given by. defendants Nos. 1 to 4. 
I do not agree with Mr. Daji’s contention that the purchaser who purchased 
the property in suit under s. 10 of the Separation Act is making any claim 
under the sellers, i.e. defendants Nos. 1 to 4. In my view there is no sale in 
this case by defendants Nos. 1 to 4 or even by the Custodian in whom the right, 
title and interest of defendants Nos. 1 to 4 vested. Under the provisions of 
s. 11, (i) the Custodian has received payment from out of the sale proceeds of 
the property of the moneys which represent the right, title and interest of the 
sellers, viz. defendants Nos. 1, 3, and 4 as also Bai Aishabai and Bai Hajrabai. 
(ii) Defendant No.2 as co-sharer has been paid off her claim in the property as a 
co-sharer. (iii) Defendant No. 5 has been paid off his claim as mortgagee. 
The sale of the property was not the sale of the right, title and interest of defen- 
dants Nos. 1 to 4. The sale of the property under s. 10 of the Separation Act must 
be a sale of the immoveable property as such and not a sale and/or transfer of 
right, title and interest of certain parties. This: was a sale under the statutory 
power conferred on the Competent Officer under s. 10 of the Separation Act 
and the purchaser, in my view, is not a person claiming under any of the defen- 
dants. The charge claimed by the plaintiff on the property cannot, therefore, 
in my view, be available against the purchaser. P 

Whether I am right or wrong in the view which I am taking I cannot see 
how this question of the claim of the plaintiff to a charge on the property in 
this suit can be decided in the absence of the only party (the purchaser) who 
is interested to contest such claim. 

Mr. Daji, however, appears to have relied on the provisions of s. 52 of the 
Transfer of Property Act which deals with transfers of property pending suit. 
The relevant part of s. 52 provides as follows :— 

“During the pendency in any Court...of any suit...in which any right to immove- 
able property is directly and specifically in question, the property cannot be transferred 
or otherwise dealt with by any party to the suit or proceeding so as to affect the rights 
of any other party thereto under any decree or order which may be made therein,...” 
The question that arises is as to whether the property has been transferred or 
dealt with by any party to the suit. Mr. Daji is not in a position to contend 
that defendants Nos. 1 to 4 or defendants Nos. 5 and 6 being parties to the 
suit have transferred or dealt with the property in suit. In my view such a 
contention if made cannot be accepted. The property has been transferred and 
sold by the Competent Officer under the provisions of the Separation Act, The 
provisions of s. 52, therefore, are in my view not at all applicable to the facts 
of this case. Though the property was sold pending the hearing and disposal 
of this suit, in my view the purchaser has not at all been affected by the exist- 
ence of the suit at the date of the sale. 

In this connection Mr. Daji has referred me to the case of Abdul Hamid v. 
Mohomed Ali.’ In that case the plaintiff had agreed to purchase an immoveable 
property and paid Rs. 1,700 as earnest money. The defendant-owner, however, 
inspite of that agreement for sale subsequently sold the immoveable property 
to one Abdul Hamid. Hight days after the sale of immoveable property to 
Abdul Hamid the plaintiff filed the suit to recover back the earnest money and 
to enforce a charge against the property under s. 55 (6)(b) of the Transfer of 
Property Act. A decree declaring charge was passed against the defendant. 
The decree was sought to be executed against Abdul Hamid, the subsequent 
purchaser In execution proceedings. It was contended on behalf of Abdul 
Hamid that he was not bound by the decree inasmuch as he was not a party 
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to the suit in which the decree was passed. : In that: eonBecuon a J. ob- 
as as follows (p.:820)-:— ee | y 

..But the ‘difficulty ïn the way of the appellant i ‘is! eer by the Baned of 
S. 5506) (b). ‘The charge ‘is available to a buyer against a seller and all persons claiming 
under him, so’ ‘that ‘from the moment ‘the: purchase takes ‘place, the purchaser becomes 
a representative of the seller, and if the charge comes. into existence from the date when 
either part ‘of ‘the' purchase price is paid or, the’ amount of the earnest money is paid, 
it seems to me that the:appellant is a representative of the defendant against whom the 
suit was filed.’ If a-transfer takes place. subsequent to the filing of a suit, the transfer 
is affected by. its lis pendens.. But in this‘ case the transfer has taken place before the 
date of the suit and that makes no difference because under s. 55 (6)(b) the plaintiff- 
respondent gets a ‘charge not: only against the: seller but ‘also against the purchaser 
from the. seller, the charge being in his favour, from, the ‘moment: part of ,the purchase 
money is paid or thé amount of the earnest, money is paid. I think on a true construction 
of s. 55(6)(b) the charge which is a statutory charge and which is created by operation 
of law is enforceable not only against a‘ seller but against all persons claiming under 
him.: It, seems.ito' me,. therefore, that: me: second contention urged in support of the 
k must ẹquallyfail.”-; > - , . is r , 


* Now, ‘the question’ which I am considering, ' viz.’ whether in the absence of a 
ane of an immoveable property under the Separation Act from a suit 
the question ‘of existence of a charge on the immoveable property sold ean be 
decided did not arise ‘before Dixit J.: Whether ‘such ‘a purchaser is a necessary 
party tothe suit and | must be: before the Court has. not been’ considered or 
decided in that case. `> LEE 


Mr. Daji has also, referred me to the case of Hari Bapu v. Bhagu.2 In that 
case also the question which has arisen before me did not arise and it is, there- 
fore, unnecessary to discuss the facts of that case in detail here. In my view 
in the above decisions it is not decided that. a purchaser under the Separation 
Act pending the hearing of a suit to. énforce a charge under s. 55 (6) (b) of the 
Transfer of, Property | Act is. not a necessary, ' party to be. joined in the suit 
or that the’ decree that may be. passed in- such pending suit would be binding 
on such a purchaser. I am, therefore, free to consider the question.in the light 
of what I have already stated above.. ‘In my view it would not be right for a 
Court of law to make findings regarding | a claim, for a charge on immoveable 
property in a suit where the defendants claim’ no interest of any kind in the 
immoveable property” in the absence of: the then owner of the immoveable pro- 
perty. In my view having regard to, the facts in this case the plaintiff’s suit 
for a charge on the Immoveable property . has' ceased to. be maintainable at the 
date of the hearing and’ must be, dismissed... 


} l 


' THE plaintiff appealed. - i E a 


0. M. Daji, with D. Latif, for the ai 

R. M. Kantawalla, with R. L: Dalal,. for respondent, No: 6. è 

S. J. Sorabjee, with J., 8. Khambatta, for. respondent No. 5. 

r MUDHOLKAR Actg. C.J. . This is an appeal from the judgment of Mr. J ustice 
K: K. Desai in Suit Nò. 277 of 1954. . , 

' The relevant facts are as ‘follows: Defendants Nos: 1 to 4 had agr aaa aude 
a deed dated February - 21, 1949, to sell, to the plaintiff, who is the appellant 
before us, certain property situate in, ' the, city of, Bombay for a sum of 
Rs. 2 80,000. Under the agreement, the plaintiff paid to defendants Nos. 1 to 4 
a sum of Rs. 15,000 as earnest money. The defendants had agreed to make 
out a marketable title free from all claims and demands. 

The. plaintiff thereafter . through his, ‘attorneys repeatedly called ‘upon: de- 
fendants Nos. 1 ‘to 4 to make- out a, ‘marketable, title to, the property, ‘but: the 
defendants failed to make out such’ a.title. Ultimately, the plaintiff, by his 
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attorneys’ letter dated August 21, 1951, put an end to the agreement for sale 
and called upon defendants Nos. 1 to 4 to return the earnest money of 
Rs. 15,000 with interest thereon at 9 per cent. per annum from February 21, 
1949, and a further sum of Rs. 3,500 being the estimated cost and expenses 
incurred by him in the meanwhile. Eventually, the plaintiff instituted the 
suit out of which this appeal arises. 


In that suit the plaintiff has claimed a charge under s. 55(6)(6) of the 
Transfer of Property Act upon the property which was agreed to be sold.. It 
would appear that defendants Nos. 1, 3 and 4 eventually migrated to Pakistan. 

By a notification dated April 21, 1953, made in pursuance of sub-s. (3) of 
s. 7 of the Administration of Evacuee Property Act, 1950 (hereinafter referred to 
as the Administration Act) the right, title and interest of defendants Nos. 1, 3 
and 4 in the said immovable property was notified as evacuee property. By 
virtue of the provisions of s. 8 of the Administration Act this interest vested 
from that date in the Custodian of Evacuee Property, who has been joined 
in the suit as defendant No. 6. It would appear that defendants Nos. 1 to 4 
had effected a mortgage over this property by an indenture of mortgage dated 
June 21, 1951, m favour of defendant No. 5. For this reason this defendant 
was joined as a party to the suit and the plamtiff, apart from claiming a 
charge on the property, claimed priority over defendant No. 5. 

‘Defendants Nos. 1 to 4 did not file any written statement and were proceeded 
against ex parte. Defendant No. 6 by his written statement contended that 
the claim only related to a composite property which the Competent Officer 
was empowered to decide under the Evacuee Interest (Separation) Act, 1951 
(hereinafter referred to as the Separation Act) and, consequently, this Court 
had no jurisdiction to decide the plaintiff’s claim. Defendant No. 6 further 
contested the plaintiff’s right to the declaration in respect of the charge on 
the ground that this charge was not confirmed by him under s. 40 of the 
Administration Act. Then he pointed out that this property was sold by a 
Competent Officer under the Separation Act and that, accordingly, there was 
no property available for sale in the suit. It may be mentioned that the suit 
itself was instituted on March 11, 1954, while the sale by the Competent Officer 
was effected on December 15, 1955, and a certificate of sale was granted by 
him to the purchaser on January 24, 1956. Defendant No. 6 raised some fur- 
ther defences with which we need not concern ourselves. 

Defendant No. 5 denied that the plaintiff was entitled to any priority in 
respect of his claim against defendant No. 5 as mortgagee. At the hearing be- 
fore Mr. Justice K. K. Desai defendant No. 5 through his counsel pointed 
out that in the proceedings before the Competent Officer under the Separa- 
tion Act, he had already been paid off the amount due to him as mortgagee 
and the ‘question of priority as between defendant No. 5 and the plaintiff had 
not remained outstanding and did not require to be tried. The learned Judge, 
therefore, asked the plaintiff whether he should dismiss the suit as against de- 
fendant No. 5. The plaintiff, however insisted that he was entitled to continue 
the suit against defendant No. 5 and, accordingly, the suit proceeded against 
him also. 

The learned Judge while holding that the plaintiff was entitled to a refund 
of Rs. 15,000 with interest at 6 per cent. per annum from defendants 
Nos. 1 to 4 and also for Rs. 3,023-12-0 in respect of costs incurred in respect 
of and towards completion of sale from them, negatived the plaintiff’s con- 
tention that he was entitled to a charge on the property which was agreed to 
be sold to him and also negatived the contention that he was entitled to a 
priority as against defendant No. 5. 

Being dissatisfied with the decree of the Court.below the plaintiff has come 
up in appeal before us. The main argument of Mr. Daji, who appears for the 
plaintiff, is that the plaintiff has got a charge under s. 55 (6) (b) of the Transfer 
of Property Act, that he-can- follow the property even in the hands of the 


ttn ne 


4 
'19G1.] e MAHOMED ERRAMIM V. ESSAK (0.¢.5.)—Mudholkar Acig. C. J. 807 


purchaser. and, therefore, this Court: should have passed a decree in ternis of 
prayer (f) in the plait. That prayer is as follows :— 

“(f) That the respective share, right, title and interest of defendants 1, 2, 3 and 4 
in the said properties described in schedule Ex. A to the plaint be sold free from in- 
cumbrances if any, in favour of defendant 5, by and under the direction of this Hon’ble 
Court and the net sale proceeds or such portions thereof as may be necessary be order- 
ed to be utilised for satisfying the decretal amounts under prayers (a), (b) and (c) 
hereof, or such one or more of them as this Hon'ble Court may deem fit first after 
payment of the costs,. charges and expenses of the sale”. 

Now, it is true that under s. 55(6)(b) of the Transfer of Property Act, the 

buyer is entitled, unless he improperly declines to accept the delivery of the 
property, to a charge. on the property as against the seller and against all 
persons claiming under him to the extent of the seller’s interest in the pro- 
perty, for the amount of any purchase-money properly paid by the buyer in 
anticipation of the délivery and for interest on such amount. . 
:ı The first question is whether the Custodian, who was a party to the suit, 
could be said to be a.person claiming through the vendors. The office of the 
Custodian of Evacuee Property was created by the various pieces of legisla- 
tion enacted in this country subsequent to the partition of the country on 
August 15,-1947.. The Act with which we are concerned is the Administration 
of Evacuee Property Act, 1950, and under s. 5 of that Act the Centrdl Govern- 
ment -is entitled to appoint amongst others Custodians of Evacuee Property 
in different States. Under s. 7 where the Custodian is of opinion that any pro- 
perty is evacuee property within the meaning of the Act, he may, after causing 
notice thereof to be given in such manner as may be prescribed to the persons 
interested, declare a property to be an evacuee property. By virtue of s. 8 
such property would thereafter vest in the Custodian of the State in which the 
property is situate. It will thus be seen that the right to administer the pro- 
perty vests in the Custodian subsequent to a notification made by him under 
s. 7 of the Act. It is nobody’s case that the beneficial interest in the property 
does or will vest in the Custodian at any time. In M. B. Namazi v. Deputy 
Custodian of Evacuee Property, Madras, Rajamannar C.J. has pointed out 
that where an evacuee property is vested in the Custodian there is no depriva- 
tion of the property and that all that happens is that the management of the pro- 
perty vests in the Custodian under s. 8 of the Act. Similarly, in G. B. Chopra 
v. Narayanprasad? it is observed that (p. 101): 

“The term ‘vested’ in s. 8 of the Administration of Evacuee Property Act, 1950, has 

to be read in relation to the purpose and scope of the Act. This Act is intended not 
to affect ownership in property but to provide for its administration. The expression 
‘shall be deemed to have vested in the Custodian for the State’ in s. 8, therefore, only 
means that the property becomes vested for purposes of management.” 
In Ebrahim Aboobaker v. Tek Chand? Mr. Justice Ghulam Hasan, who de- 
livered the judgment of the Court, pointed out that the object and the scheme 
of the Act was intended to provide for the administration of the evacuee pro- 
perty and that the property is ultimately to be used for compensating the 
refugees who have lost their properties in Pakistan. Referring to s. 16, the 
learned Judge has observed at p. 12 :—~ 


“Section 16 empowers the .Custodian to restore the evacuee propery asad appli- 
cation to the evacuee or any person claiming to be his heir provided he produces a 
certificate from the Central Government that the evacuee property may be restored to 
him.” 

And then observed :— 

“These provisions far from suggesting that the person declared an evacuee suffers a 
civil death and remains an evacuee for all time show on the other hand that the 
person may. cease to an evacuee under certain reuse that iš pense 

1 [1951] A.LR. Mad. 990... a yA `B (1958) 56-Bor. L.R. 6, S.C; - 
2 [1956] A.I.R. Nag. 100. i 
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to his .original position and his property restored to him subject to certain, conditions 
and without prejudice to the rights, if any, in respect of, the property ‘which ariy othèr 
person, may; be entitled to enforce against him, These provisions also establish | that 
the fact of, a property being evacuee property is, snot a permanent ‘attribute of ‘such 
property and that it may cease to be. 80, under given ` ‘conditions. The’ pr operty ` does’ not 
suffer, from any inherent infirmity but, becomes evacuée because of’ the disability attach 
ing to the, owner. , Once that disability . ceases, the „property is rid of that’ disability 
and becomes liable to be restored, to Í the owner.” ies mee 

The observations in all these, cases will, ‘therefore’ lead to the inifereice~ that 
the beneficial ownership in the property continues to be in the’ evaćuee “even 
though the property may be vested in the Custodian for’ the ‘purpose ‘of ad- 
ministration. Since that is the, position, ‘it can hardly be argued that the Cus- 
todian’ who administers: the, pr perty . is ‘the person who claims the pr operty 
through the evacuee. In fact, there ean, be no question of him claiming the pre~ 
perty because the beneficial interest does not’ vest in him at any time.’ Where, 
however,. in the. course of administration of the’ ‘property, the Custodian ‘sells 
.1t, the result would be, that the interest of the evacuee would be transferred to 
the purchaser. | Though the ‘transfer would ‘Be effected ‘by the- Custodian in 
such a, case, the transferee would. rionetheless ‘be deemed in law a person claiming 
through an evacuee. No doubt, the transfer could not be said to have been 
effected ;by the eyacuee himself -but, it Js of a kind ‘which is ‘binding ‘on, him 
and which is made on his behalf by a person empowered to do so “under ‘a 
statute. A person,. who claims title by, virtue of such a transfer, must ‘inlaw, 
therefore, , be regarded as a:person ‘claiming through thé evacuee himself “Tt 
would follow from.this that a transferee from the Custodian of an evactiee pro- 
perty would be bound by, a charge under s. 55(6) (b) of the Transfer ` of Pro- 
perty Act.- ee een 


u In-this case, however, there:was no transfer by the. Custodian at all; but by the 
‘Competent: authority. Under s.:4 of the Evacuee, Interest. (Separation) Act, 
1951, the. State'Government is empowered with .the: approval of the Central 
, Governmerit to» appoint Competent: Officers. for, performing certain functions 
under: thes Act. Section 5 of: thé Act provides that ‘a Competent Officer ‘shall 
-have jurisdiction to decide any claim relating; to'any .composite property situate 
within the limits: of, the: local’ area of; his jurisdiction.. a CO DORIS, property’ 
‘is. défined thus in‘el. (dY of s..2:of; the Act: iatt yy (RE G 

“(d) ‘composite property’ means any’ property which, or :any, Brewers in which 
¿an interest, ʻshas been declared’ to be -evacuee. property or. Fás vested, in the Custodian 
cunder the Administration of Evacuee Property, Act,, 1950 (XXXI of 1950). and—, .: g 
aa (ê) in. which the, interest of the eyacuee consists ‘of an undivided. share „in the 
- property held by. him: as-a co;sharer, or: Dee of any other person, .not being an 
evacuee; or jiii aa a e E E MIRT 
n 4 (t)- in, which the interest of the. evacttee is., subject to mortgage in any form in 
favour, of-a person, not, being an ;eyaçuee; Or, 8 paj p 00o EER: 

. Git) in, which ‘the, interest of a, ‘person, not: ‘being, an. evacuee, is, subject: to mort- 
, gage, in any form i in, favour of an'eyacuee;'or o os Oi TE 
ar: (iv) in which. an evacuee has such: other interest ‘jointly ei any “other person, 
not being an evacuee, as may be notified in this behalf by ,the Central. Government,. in 
„the Official Gazette;” 

‘Now,. ‘as already stated, ‘defendants, Nos. au $ and 4 had migrated to Pakistan. 
_ These, defendants along with, defendant No. 2 and. some other persons, who are 
“not evacuees. had an interest in the property, which was agreed to þe ‘sold. bY 
defendants Nos. 1 to 4 to the plaintiff. This property, ‘consequent ‘on, the 
;migration..of, defendants. Nos..1,- 3, and: 4;: became. ‘composite property ù and 
It was thus: that,.the:,Competent » Officer was. entitled: to-perform certain func- 
f tions in respect of this -property.}. Under-s. ‘10: of -the Separation. Act the-Com- 
petent Officer, therefore, had the property auctioned. It may be mentioned 
that at thét auction the’ plaiitiff’s ‘alleged charge was’ duly notified. | „Wé mhen- 
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tion this fact’ at this- stage because it has some relevance to the arguments ad- 
vanced before us and to which we will refer hereafter. . 
“ The ‘sale’ by ‘the Competent Officer in exercise of the powers conferred upon 
him by the Act is admittedly an involuntary sale. What was sold by him 
was the interest of the evacuees and-of other persons who had a joint interest 
in the property which was sold: No doubt, so far as the evacuees are con- 
cerned} their interest had vested in the Custodian for the purpose of adminis- 
tration. But as we-have already observed,: their beneficial interest in the pro- 
perty had not vested ‘in-the Custodian even though the Custodian had the 
power ‘to dispose ‘of: that: interest whenever he liked. So, from what we have 
said, it would'be clear that the purchaser who succeeded to the interest of 
the former owner’ of the property, must, to the extent that he succeeded to 
the interest of defendants Nos. 1 to 4, be deemed to be a person claiming through 
defendants Nos. 1 to 4. : We are, therefore, of the opinion, that the plaintiff 
is entitled to a charge against the property even in the hands of the purchaser. 
‘Unfortunately, the’ purchaser is not before us. This purchase was made 
pindernte lite and he has not chosen to apply to the Court to be made a party 
to the suit. © However, being’ a paren pendente lite, he will be bound by the 
yesult’ of the suit. „l 

Mr. Kantawala, who appears for defendant No. 6, however, contended that the 
plaintiff’s charge. had come to an end by virtue of the operation of the provi- 
sions of ss. 6, 10 and 11 of the Separation Act. Section 6 of the Act provides 
that for the purpose of determining or separating the evacuee interest In a 
composite property, a Competent Officer may issue a notice to all persons, 
who claim interest in the property, requiring them to submit their claims 
in respect of that property. Section 8 of the Act entitles the Competent Officer 
to decide those claims. Section 10 provides for the separation of imterest of 
the evacuees from those of claimants in the composite property and amongst 
‘others empowers the Competent Officer.to sell either the entire composite pro- 
‘perty‘or the interest of the evacuees in that property. Then comes s. 11 upon 
which strong reliance is placed by Mr. Kantawala. Sub-section (7) of s. 11 
is! relevant and it reads as follows :— 


a ar 1) Where in respect of any property, notice under section 6 is issued but no 
iclaim- "is filed or found to exist or where ‘any claim in respect of such property is 
‘found to exist and the competent officer separates the evacuee interest under section 
r10; the whole property, or, as the case may ‘be, the evacuee’ interest in the property 
thus separated shall vest in the Custodian free from all encumbrances and liabilities 
“and any payment, transfer or partition made or effected under section 10, in satisfac- 
‘tion of any claim ` in respect of the property shall be ‘full and valid discharge of all 
„claims in respect of- the property”. ; 


His contention ig that as.soon as the property, is sold by a Competent Officer 
under,.s. 10.;all::encumbrances' and liabilities upon that property are put an 
jend-to ‘and: therefore,, the plaintiff’s, charge, if any, must be deemed to have 
been put an}end.to as soon as the Competent Officer sold the property under 
s. 10. The same argument was addressed before Mr. Justice Desai and while 
pecans with this.argument, he has observed as follows in his Judgment :-— 


"i “The question which, however, remains to be decided is whether the property: con- 

 tinues’to be’ subject to the ‘charge as claimed in this suit’ by the plaintiff. The object 
Of ‘the Separation Act as mentioned in the preamble is: 

a ‘Whereas it' is expedienit to make special provisions fot the separation of ‘the inter- 

"ests of- evacuees from those of other persons in property in which such other persons 

‘are also’ interested and' for’ matters connected therewith’. : 

Under s/‘11-on separation of interest the whole property or the evacuee interest in 
‘the’ property ‘separated vests in the Custodian free from ‘all encumbrances and liabi- 
' lities’’ Thé Competent Officer is empowered. under'the Act to sell away the property 
4 for ‘the’ purpose’ of separation of such. interest. ' "Thèse relevant provisions indicate that 
“the sale ‘of: ‘the property 'in ‘favour of the purchaser is ‘intended to be free from ‘all 
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encumbrances and liabilities’, If that -was not the intention, s: 11 could not have provided 
that the property made over to and/or. payment made to the Custodian of the separated 
interest of the evacuee should be free from all encumbrances and liabilities or that upon 
payment or transfer made under s, 10 should be ‘full and valid discharge of all claims 
in respect of the property’. It cannot be the intention of the legislature that when the 
property is made over and/or transferred to the Custodian, the same: should be free 
from all encumbrances and liabilities; but if it is sold and purchased by an outsiden 
the same continues to be subject to certain encumbrances and liabilities. It appears 
to me that though the Separation Act does not make any provisions relating to the 
claim of a charge holder s. 11 provides that the property in the hands of the Custodian 
and/or the purchaser should be free from ‘all encumbrances and liabilities’, and: ‘claims 
in respect of the property’. I have reluctantly come to this conclusion because if this 
was not the true meaning of the provisions of s. 11, the object of the Act could not be 
completely carried out. There would be no complete separation of evacuee interest if 
the property continues to be subject to any encumbrances or liabilities or claims. It 
is important to point that the word ‘claims’ in s. 11 has having regard to context 
wider meaning than the ‘claim’ as defined in s. 2. Having regard to the conclusion 
which I have reached regarding the provisions of s. 11 and the sale effected by the 
Competent Officer the plaintiff is not entitled to any charge on the property as claimed 
in this suit.” 
With great respect to the learned Judge, we cannot accept his view that the 
word ‘claim’ occurring in s. 11 is to be given a wider meaning than that con- 
tained in the definition. The definition of the word ‘claim’ is as follows :— 

“2. (b) ‘claim’ means the assertion by any person, not being an evacuee, of any 
right, title or interest in any property— 

(i) as a eo-sharer or partner of an evacuee in the property; or 

(it) as a mortgagee of the interest of an evacuee in the property; or 

(ii) as a mortgagor having mortgaged the property or any interest therein in favour 
of an evacuee; and includes any other interest which such person may have jointly 
with an evacuee and which is notified in this behalf by the Central Government in 
the Official Gazette;” 
This definition clearly excludes a charge whether a statutory charge or charge 
under a decree or a charge of any other kind. The first provision of the Act 
in which the word ‘claim’ has been used is s. 6, which deals with notice to 
submit claims. It is this very section which is referred to in sub-s. (1) of 
s. 11. The contingency dealt with by sub-s. (Z) of s. 11 is dependent upon 
the action taken under s. 6 of the Separation Act, and, therefore, the word 
‘claim’ occurring in sub-s. (/) of s. 11 eannot be accorded a wider meaning 
than that which it has in s..6. Now, s. 6 is the first section which follows after 
the definition clause and we think that at least in the section next following the 
definition the Legislature would not have intended to give to the expression 
‘claim’ a meaning wider than that contained in the definition. Apart from that 
this section has to be read along with s. 7, which deals with the manner ofi 
submission of claims and reading the two sections together it will be clear that 
the claims to be submitted to the Competent Officer are only of the type indi- 
cated in the definition and nothing more. 

Mr. Kantawala, who appears in support of the judgment of the Court below, 
frankly stated before us that he did not find it easy to sustain the reasoning 
of the learned Judge on the point. Mr. Kantawala, however, contended and 
so also Mr. Sorabjee, who appears for defendant No. 5, that the important 
words in the section are ‘‘free from all encumbrances and liabilities’’, and we 
cannot ignore them. According to them, whatever may be the meaning of the 
word ‘claim’, once a property is dealt with by a Competent Officer under s. 10, 
it becomes free from all encumbrances and liabilities howsoever they may have 
been created. In our opinion, this argument is not sound. The encumbrances 
-~ and liabilities referred to in sub-s. (J) of s. 11 must necessarily be deemed to 
‘be those which flow from the claims to which reference is made earlier in the 
‘section. Mr. Sorabjee said that: if-we were to take that view then the words 
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‘‘free from all encumbrances and liabilities’? would be a surplusage. In. our 
opinion, these words have been used by way of abundant caution and nome 
more. 

For all these reasons we hold that the charge in favour of the plaintiff 
was not destroyed by the fact that the composite Pronet was put to sale 
by the Competent Officer. 

Even though it is our- view, we find it difficult to grant the plaintiff the 
main relief claimed by him, that is, to order the sale of the property subject 
to the charge to the extent of the interest of defendants Nos. 1 to 4. We 
shall deal with the question of the interest of defendant No. 2 separately but 
in so far as defendants Nos. 1, 8 and 4 are concerned, the position is compli- 
cated by reason of the operation of the provisions of the Administration Act and 
the Separation’ Act. 


Now, s. 17(1) of the Administration ‘Act ‘runs thus :— 

“17. (1) Save as otherwise expressly provided in this Act, no evacuee property 

which has vested or is deemed to have vested in the Custodian under the provisions 
of this Act shall, so long as it remains so vested, be liable to be proceeded against in 
any manner whatsoever in execution of any decree or order of any court or other 
authority, and any. attachment or injunction or order for the appointment of a receiver 
in respect of any such property subsisting on the commencement of the Administration 
of Evacuee Property (Amendment) Act, 1951, shall cease to have effect on such com- 
mencement and shall be deemed to be void.” 
At the date of the suit the property in question was undoubtedly vested in the 
Custodian; that is, defendant No. 6. Therefore, that property was not liable 
to be proceeded against in any manner whatsoever in execution of any decree 
or order of any Court. The question is whether a Court. would be competent 
to pass a decree for sale of such a property after it has vested in the Custodian. 
Mr, Daji says that s. 17 cannot stand in the way of granting the relief for 
two reasons. In the first place, according to him, where a Court passes a decree 
for sale under O. XXXIV, r. 15, read with r. 3, it does not proceed against 
the property in execution. The second reason is that at the date of the decree 
the property could no longer be said to be vesting in the Custodian because it 
has already been sold and it has been in the hands of the purchaser. No doubt 
s. 17 does not specifically say that the Court will, have no power to pass a 
decree against the Custodian, but when it lays down that the property which 
was vested in him will not be liable to be proceeded against in execution, it 
would mean that the Court would not: have the power to pass a decree for 
sale of that property in execution. A preliminary decree under O. XXXIV, Civil 
Procedure Code, in a suit for the enforcement of a mortgage or a charge stands on 
a different footing from a mere money decree. Where the Court, however, has 
to pass a decree, which not merely declares an amount payable to the plaintiff 
but also declares that the amount, which is payable to the plaintiff, is to he 
realised by the sale of certain property, then such a decree would be affected 
by the provisions of the kind to be found in s. 17 of the Administration Act. 
By passing a decree ofthis kind the Court: would in effect be saying that the 
property though vested in the Custodian is liable to be proceeded against in 
execution and that is precisely what is not permitted to be done by s. 17. 


We do not think that the circumstance that the property has now passed 
into the hands of the purchaser by virtue of a sale effected by the Competent 
Officer will make any difference.. The whole‘ idea seems to be that the property 
which is dealt with under either of the two Acts, that is, the Administration 
Act or the Separation Act, should not be liable to be dealt ‘with under the ordi- 
nary law. Now, before the property passed to the purchaser it was dealt with i in a 
particular ‘manner by ‘the Competent authority. Therefore, it. would be in 
keeping with the provisions of the Act and with the obj ect of the Act to 
hold that that property enjoys the same protection as it had while -it had 
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vested: in the Custodian. In our view, the property’s charge would, after the 
sale, be transferred to the sale proceeds. Bee 

The view which we have taken would not defeat the rights of the plaintif? 
or any other person similarly situated. Rule 22 is one of the rules framed 
under the Administration Act and it provides that third parties who have 
claims against evacuee property are entitled to lodge their claims with the 
Custodian and the Custodian is empowered to deal*.with: those claims after 
being satisfied about their genuineness and ‘subsisting ee The plant 
has thus a remedy open to him even today. o E 

‘:In so far as defendant No. 2 is concerned, the position ean veali ie no 
different even though his interest had never vested in the Custodian: « Under 
the Separation Act the Competent Officer has power under s. -10 to sell, the inte- 
rest of a claimant. Defendant No. 2 who is not an evacuee falls within the 
definition of ‘claimant’ contained in that Act. As we have already pointed 
out earlier the words ‘‘free from all encumbrances and liabilities’? which occur 
in sub-s. (Z) of s. 11 are such as flow from the claim to which reference’ has: 
been made earlier in’ the section. Therefore, so far as~the TEN is a 
with respect to the claim of’ defendant No. 2. The plaintiff,- who has”a claifh 
against defendant No. 2, can, therefore, stand on no higher footing than de- 
fendant No. 2 himself. In’ these cir cumstances, we'agree with the -learnéd 
single Judge that a decree in terms of ‘prayer (£) cannot be passed.’ - 

For these reasons we uphold the judgment, of the Court below and dismiss 
the appeal with costs with liberty to spon Nos. 5 and 6 to” withdraw 
the amount deposited towards costs. 

| Appeal Bsa 
Solicitors for the appiini: S. F. B, Tyabji & Co. 7 oe 
‘Solicitors for the defendants: Little & Co: Khandvala Laud & Co." ` © 
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t! ' Befone the Hon'ble 1 Mr, H. K. ean Chief Justice, daa Mr, ‘Justice Chandrachud.. : 


THE BOMBAY CHRONICLE CO., PRIVATE LTD. ». V. B. POTDAR. z) 


Payment of Wages Act (IV. of 1936), Sec. 2(Vi)—Gratuity payable nee award. ONCE 
< wages ” within s. 2(vi). , 


"- Gratuity payable under an award is not Krag" withiw the meaning of. this term 
. Biven in s. eke of the Payment of. Wages Act, 1936. l ' vi . 
Mangaldas Narandas v. P. W.: A. eeciiacdl bo ge gt 
Jodrell v. Jodrell’ referred to. ; ; 


-Tue facts appear in the judgment.. 


: M. M. Thaveri, with VF. J: Tarapor ey instructed by ee F Co. Yor the 
petitioners. 
Y. S. Chitale, for opponents Nos. 2, 7, 8, 18, 16, 20, 26, 27, 29, 30 ahd 35. 
“H. R. Gokhale, for opponents Nos. 10, 12, 17, 31 to 33. 


CHAINANI C.J. -The petitioners, the Bombay Chronicle Co. Private Ltd., 
were the printers and publishers of the Bombay Chronicle, an English daily, 
which used to be published in Bombay, till ‘it. discontinued its publication ' on 
April 5, 1959." Opponents Nos. 2 to 35, hereinafter referred to as the opponents, 
are the former employees of ‘the petitioners. On September 28, 1949; an award 
was made by'the Industrial Tribunal in a reference made’ under the Industrial 
Disputes Act. JA gratuity scheme was framed under this award and the award 


‘`w Decided, Juhe 14, 1961. Special Civil 1 [957] 2 LLJ. 256. 0 0 T9 
‘Application No. 1285 of 1960. i 9 non LR. t7 Eq. 461. ' t roti 
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directed the payment of gratuity to workers on the termination of their ser- 
vices. On February .29, 1952, the petitioners terminated the award. After 
the Bombay Chronicle ceased publication, the opponents.made applications to 
the: Payment of Wages ‘Authority in July ‘and August 1959, in which they 
stated that on the termination of their services they were entitled to receive 
eratuity under ‘the above award, and that this had not been paid to them. 
They, therefore, prayed for directions to the petitioners to pay the gratuity 
due'to.them under the award. The petitioners raised a preliminary objection 
before the Payment ‘of Wages Authority that the amounts claimed by the 
opponents were not wages within the meaning of the Payment of Wages Act. 
This contention was negatived and the Authority decided to proceed with the 
applications made by the opponents. The correctness of the view taken by the 
Authority is’ challenged in. the present petition. 

- As I have stated, the award, which directed the payment of gratuity, was 
terminated by the petitioners in 1952. It has been held by this Court in 
Yamuna Mills v. Majoor Mandal, that even after the termination of an award 
the rights‘ conferred and obligations imposed by the award continue to exist, 
and that the award continues to govern ‘the relations between the employer and 
employees until such time as a change is effected in accordance with law in the 
terms of employment. The opponents rely on this decision. Their claim of 
gratuity is based entirely on the award given in 1949. The question, which 
has been argued before us and which we have to decide, therefore, is whether 
gratuity payable under an award is wages within the meaning of this term 
given in the Payment of Wages Act. ; 

-. The word ‘‘wages’’ is defined in s. 2(vz) of the Act. The definition, so far 
‘as it is material, is as follows: 

“ ‘wages’ means all remuneration...which would, if the terms of employment... 
were fulfilled, be payable to a'person employed in respect of his employment or of work 
done'in such employment, and includes— ` 

(a) ‘any remuneration payable under any award or settlement, between the parties 
or ‘order of a‘Court;... — = a a 

` '{d) any sum which by reason of termination of employment of the person em- 
ployed is payable under any law, contract or instrument which provides for the payment 
of such sum, whether with or’ without deductions, but does not provide for’ the time 
within which the payment is to be made;... 
but does not include—... : 

`, (6) any ‘gratuity payable on the termination of employment in cases other than 
those specified in sub-clause (d).” í 

This sub-cl. (6), therefore, excludes gratuity, other than gratuity payable in 
eases referred to in sub-cl. (d), from the definition of ‘‘wages’’. Sub-clause 
(d) refers to any sum, which is payable on the termination of employment 
under any law, contract or instrument. The effect of these provisions, there- 
fore, is that only such gratuity, as is payable under any law, contract or instru- 
ment, will fall within the definition of ‘‘wages’’. Every other kind of gratuity 
is excluded from the definition of ‘‘wages’’ by sub-cl. (6). The question for 
consideration, therefore, ‘is whether an amount payable under an award, which 
has been terminated, can be said to be an amount payable under any law, 
eontract or instrument, 

An award is made under a statute and during the time it is in force, it is 
binding upon the parties. It can also be enforced in the manner provided by 
law, but just as an order of a Court is not law, an award cannot also be said to 
be law. An amount payable under an award cannot, therefore, be held to 
be an amount payable under any law. An award modifies or alters the con- 
tract of employment, but it is not a contract, which is an agreement between 
the parties. Mr. Chitale, who appears on behalf of the opponents, has referred 
us to some observations in Mangaldas Narandas v. P. W. A.,2 in which it was 


1 (1957) 59 Bom. L.R. 1046. 2 [1957] 2 L.L.J. 256. 
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observed: that an award has the effect of imposing a statutory contract govern- 
ing the relations of the employer and the employees. All that these observa- 
tions mean is that the award alters the terms of employment agreed upon 
between the parties. There is nothing in them to support the argument that 
an award is a contract. 

' The next question to be considered is whether an award can be said to be 
an instrument. The word ‘‘instrument’’ in its ordinary meaning means a 
document of a formal legal kind, which creates some right or liability. It is 
usually used in the sense of a document executed by or between the parties. 
An order of a Court cannot be said to be an instrument, see Jodrell v. Jodrell.© 
An award is an adjudication by an Industrial Tribunal. In our opinion, there- 
fore, it cannot be said to be an instrument. It may also be noted that the 
word ‘‘instrument’’ follows the word ‘‘contract’’, which means an agreement 
between the parties. It seems to us that the word ‘‘instrument’’ is used in 
the same sense’in sub-el. (d), that is a document executed by the employer 
or between him and his employees. 

Sub-clause (a) in the definition of ‘‘wages’’ shows that when the Legislature 
wanted to treat an amount payable under an award as wages, it has specifically 
said so. The absence of any reference to an award in sub-cl. (d) also indicates 
that the Legislature did not want to bring within the scope of this sub-clause 
amounts payable under an award. 

The definition of the word ‘‘wages’’ was amended in 1957. Sub-clause (e) 
in the old definition specifically provided that wages shall not include any 
gratuity payable on discharge. In 1957 this sub-cl. (e) was replaced by new 
sub-cl. (6), which excluded from the definition of wages gratuity, except gra- 
tuity payable in cases specified in sub-cl.(d), that is, gratuity payable under 
any law, contract or instrument, which provides for the payment of such 
gratuity. It is, therefore, clear that every gratuity is not made recoverable 
under the provisions of the Payment of Wages Act. Only gratuity, which, 
comes within the scope of sub-el. (d), is included in the definition of ‘‘wages’’. 
Jf we were to accept the arguments advanced by Mr. Chitale and hold that 
gratuity payable under an award will also fall within the scope of sub-cl. (d), 
sub-el. (6) in the excluding part of the definition would become almost mean- 
ingless, because there would then be practically no case in which gratuity would 
not fall within the definition of ‘‘wages’’. 

We are, accordingly, of the opinion that gratuity payable under an award is 
not ‘‘wages’’ within the meaning of this term given in the Payment of Wages 
Act. The Payment of Wages Authority had consequently no jurisdiction to 
entertain the applications made by the opponents. 

We set aside the order made by the Payment of Wages Authority and direct 
that the applications made by the opponents to that Authority should be re- 
jected. No order as to costs. 


Order set aside. 


3 (1869) L.R. 7 Eq. 461, at p. 463. 
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Before Mr. Justice Naik. 


IN THE MATTER OF AKOLA ELECTRIC SUPPLY 
COMPANY (PRIVATE) LTD.* 


Company—Winding up—Articles of Association—Objects clause in,—General object 


* Decided, December 9, 1960. O.C.J, Com- 
pany Petition. No. 305 of 1959. 
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2 (1957) 59 Bom. L.R. 738. ` . 
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followed by specific objects which are independent objects—Failure of one specific 
object whether affects the substratum of company—Allegation that minority of share- 
holders oppressed by the majority of shareholders whether sufficient ground for 
winding up company—Principles relating to dissolution of partnership whether appli- 
cable in case of deadlock amongst directors inter se—Whether company can risk new 
venture when its substratum has been destroyed. 


The objects clause of the Memorandum of Association of a company was inter alia 
as follows: “The objects for which the Company is established are to carry on the 
business and undertaking of an Electric, Energy Supply Company in all its branches 
and departments including all industries primary or subsidiary to the said business 
and to work with the previous consent of the Government of the Central Provinces 
the Akola Electric License No. nil dated nil granted by the Government of the Cen- 
tral Provinces to...and any other like electric license which the Company may be 
entitled to work hereafter...” There were other clauses which were mentioned with 
the preamble “without prejudice to the generality of the preceding objects, the Com- 
pany’s objects will include the following”, and twelve objects were included in this 
category. On the question whether the main object of the Company was to carry on 
the business of supplying electric energy and in particular the work of Akola electric 
licence:— 

Held, on the construction of the objects clause of the memorandum, that the work- 
ing of the Akola Electric License was not the main or principal object of the Company, 

that one of the main or principal objects was to carry on the business and under- 
taking of an Electric Supply Company and this object included starting of industries 
primary or subsidiary to the said business, 

that the starting of primary or subsidiary industries would, in itself, be an inde- 
pendent business, 

that the several other general objects mentioned in the clause must be treated as 
principal and independent objects, and : 

that, therefore, it could not be. said that the Company was formed solely for the 
working of the Akola electric licence. : 

Cotman v. Brougham,’ Jayantilal v. Tata Iron & Steel Co. Ltd.’ Re Eastern Tele- 
graph Co., Ltd,’ Re Kitson & Co. Ltd’ and Re Taldua Rubber Co.. Ltd.f referred to. 

A general allegation regarding the oppression of the shareholders of a company 
who are in a minority by the majority of the shareholders of the company will not 
be a sufficient ground for winding up the company. 

When a situation analogous to a deadlock has arisen amongst the directors inter se 
the principles relating to the dissolution of a partnership can be extended by the 
Court to the winding up .of a company. In such a case if the Court feels that it 
is not possible to put the affairs of the company in order, it should have recourse to 
the winding-up under its just and equitable jurisdiction. 

Yenidje Tobacco Company, Limited, In re.,° J. A. R. Arya v, East Coast Transport 
& Shipping Co.’ Loch v. John Blackwood, Ltd.’ and R.E.S. Corpn. Ltd. v. Nageshwara 
Rao,’ referred to. 

The shareholders of a company cannot be subjected to the risk of a new venture 


[1946] 2 All E.R. 768. 

[1916] 2 Ch. D. 426. 

(1957) 28 Comp. Cas. 20. 

[1924] A.C. 783. ; 
[1956] A.I.R. S.C. 218. j 


[1918] A.C. 514. 
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when the substratum of the company i.e. the sole object for which it was formed, has 
been destroyed or has become impracticable. 

The passing of an order for winding up of a company is a matter within the dis- 
cretion of the Court. The remedy of compulsory liquidation is a drastic remedy and 
should be availed of only when a clear case has been made out justifying such 
an action. ; 


. Ta facts are stated in the judgment. 


J. C. Bhatt and R. J. Joshi, for the petitioners. 
H. D. Banaji, with 8. V. Gupte and R. L. Dalal, for the company. 
R. L. Dalal, for four shareholders. 


Nam J. This is a petition for winding-up of a Company called the Akola 
Electric Supply Company (Private) Limited (hereinafter referred to as the 
Company) under s. 489 of the Indian Companies Act of 1956. When this 
petition came up before S. M. Shah J. for admission, the learned Judge did 
not accept the petition and rejected the same in limine. An appeal was pre- 
ferred to the Division Bench of this Court (Appeal No. 1 of 1960). In appeal, 
the Division Bench set aside the order of dismissal, admitted the petition: and 
sent it down for final hearing. The order that was passed by the “Division 
Bench was on the basis of certain consent terms arrived at between the parties 
under which the respondent-Company gave an undertaking that the amount 
of compensation that may be received by the Company from the Bombay State 
Electricity Board would be deposited with the Company’s solicitors, M/s. Kanga 
& Co., pending the hearing and final disposal of the petition on merits in the 
trial Court. The usual formalities such as advertisement and notices having 
been served, and the necessary preliminaries having been completed, the 
matter has now come up before me for final hearing. Before adverting to the 
affidavits that were tendered before me at the stage of the final hearing and 
the reasons, which induced the petitioners to do so, it is necessary to: set out 
the facts in so far as they are necessary for determining the matters of con- 
troversy between the parties. I will begin with the facts which are either 
admitted or over which there is not much dispute. ' 

The aforesaid Company was incorporated in the year 1930 under the Indian 
Companies Act, 1913. It appears that the shares of the Company were pur- 
chased by the present shareholders in about the year 1937. The authorised 
capital of the Company is rupees four lakhs divided into eight thousand shares 
of Rs. 50 each. The subscribed and paid-up capital of the Company is rupees 
three lakhs divided into six thousand fully paid-up shares of Rs. 50- each. 
The on six thousand shares in the share capital of the Company are held 
as under: 


1. Bilasrai Juharmal (1st petitioner). © oh ie si 02 1,500 .. shares. 
2. Jugmohanlal Rungta (2nd petitioner). i és si 1,000 E 
3. Brijlal Ramjidas and the ist petitioner. ss 2s see se 1,000 ° "i 
4. Mahavirprasad Badridas. T i da 7 = .. 1,000 i 
5. Narandas Ramjidas. ia a A ‘it re ie a 900 şi 
6. Radhakrishna Brijlal. a 4 at i ‘se bs ae 500 5 
7. Brijlal Ramjidas. ga ii z3 Š si is " 100 es 


Total 6,000 shares. 


The managing agents of the Company were M/s. Brijlal Bilasrai & Co. for 
over twenty years. The ostensible partners of the said managing agents firm 
were petitioner No. 1 and the said Brijlal Ramjidas and the said managing 
agents firm was merely the nominee or benamidar of M/s. Sarupchand Prithi- 
raj, a partnership firm consisting of nine partners including the menibers of 
the Company referred to above. The managing agents were carrying on the 
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management of the Company till 1957. Since then the management of the 
Company is being carried on by three Directors viz., Mahavirprasad Badridas, 
Narandas Kamjidas and Radhakrishna Brijlal. The members of the Company 
are divided into two groups. One group comprises the two petitioners who 
are father and son respectively and the other group consists of Brijlal Ramji- 
das, Mahavirprasad Badridas, Narandas Ramjidas and Radhakrishna Brijlal. 
The group ot the petitioners may, for the sake of convenience, be called as 
Bilasrai group and the group of the remaining four members of the Company 
headed by Brijlal Ramjidas may be called as Brijlal group. The members of 
Brijlal group are closely related to one another. Disputes have cropped up 
between the two rival'groups, at any rate, since 1956 and one. of the reasons 
for these disputes appears tobe that the dividends are not being distributed 
to the members of Bilasrai group. The petitioners filed an application (I. C. 
No. 75 of 1956) for winding-up the Company mainly on the ground that the 
members of Brijlal group were conducting themselves in a manner oppressive 
to the petitioners and prejudicial to the mterests of the Company. ‘I'he case 
of non-distribution of dividends was cited as an instance in point. No orders 
were passed on this application, because the Company deposited in Court the 
amount of the claim made by the petitioners in respect of the dividends due 
to them. Thereafter on March 29, 1957, the petitioners filed another appli- 
cation (I. ©. No. 81 of 1957) under ss. 397, 398, 402 and 439 of the Indian 
Companies Act of 1956. The prayer, however, for winding-up the Company 
was abandoned at a later stage. The said petition came up for hearing before 
Coyajee J. and the learned Judge declined to accept the same. The petitioners 
went in appeal. In the meantime, the petitioners had filed suits in the City 
Civil Court for the recovery of the amount of dividends due to them. In the 
course of appeal before the High Court, an undertaking was given by the 
members of Brijlal group to the effect that the dividends would not be dis- 
tributed till the disposal of the suits pending before the City Civil Court. The 
appeal, therefore, was not pursued and the matter was dropped. On December 
6, 1959, the licence granted to the Company by the Government under the 
provisions of the Indian Electricity Act expired. It may be mentioned at this 
stage that since its incorporation the only business that the Company was 
carrying on was to run the undertaking of supplying electric energy to the 
citizens of Akola. On the termination of the licence, the Bombay State Elec- 
tricity Board has taken over the work of distributing the electric energy to 
the citizens of Akola and the immoveable properties of the Company also were 
taken charge of by the said Board. The Company, through their Directors, 
have laid their claim for compensation by reason of the Company having been 
taken over by the Government. They have also contended that some of the immo- 
veable properties belonging to the Company have been wrongly taken possession 
of by the Government. The Company, therefore, has asked for the return of 
the properties wrongly taken over by the Government. This claim is also dis- 
puted by the Board. Within a few days from the expiry of the period of the 
licence, that is, on December 18, 1959, the petitioners have lodged this petition 
for winding up the Company. 

I will now advert to the main allegations on which the prayer for winding 
up is sought to be based. These allegations can be divided into two categories. 
First, the Company is, more or less, a glorified partnership; that irreconcilable 
disputes have arisen between the members of the two groups; that the manage- 
ment of the affairs of the Company by Brijlal group is oppressive and preju- 
dicial tothe interests of the Company; that although ostensibly there are six 
partners, in reality, there are only two partners, Bilasrai representing the first 
group and Brijlal representing the second group; that the interests of Bilasrai 
group are being ignored and that Bilasrai group has been driven to file suits 
against the Company and Brijlal group in the City Civil Court and, therefore, 
a situation analogous to the situation of deadlock has arisen into the manage- 
ment of the affairs of the Company. The second category of allegations is 
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that the main object of the Company, for which it was established, was to run 
the undertaking of supplying electric energy at Akola and other places with 
the previous consent of the Government. That object has failed by reason of 
the fact that the period of the licence granted by the Government under the 
Electricity Act to run the Company at Akola has expired and further there is 
no likelihood of any other licence being granted to the Company because of. 
the policy,- which the Government is pursuing, viz., that electric undertakings 
should be taken over by the Government. The petitioners have also asserted 
that the only work that remains to be done is the distribution of the compensa- 
tion money and they have expressed apprehensions that the compensation money 
would be frittered away by the Directors of the-Company. The substratum of 
the Company, therefore, has gone. -a 

It is not necessary to set out the defence taken on behalf of the Company in 
detail and: it is sufficient to state that they have denied both sets of allegations 
made by the petitioners. They contend that there are several objects for which 
the Company was founded; that all these objects are independent and that it is 
incorrect to say that the substratum of the Company has gone or has been 
destroyed merely because the present undertaking was taken over by the 
Government. They have also denied the allegations relating to oppression and 
flouting of the interests of the petitioners and contended that the management 
of the Company is being run smoothly and on economic lines, and there is 
no question of a deadlock. They point out that there are no allegations either 
of misconduct or misapplication of funds or mismanagement. They, therefore, 
deny that there is any case for winding-up of the Company. 

When the case reached the stage of hearing, the petitioners put in an affi- 
davit along with a copy of the letter (exh. A). In this affidavit they tried 
to introduce new matter pointing out that fresh developments have taken place 
since the date of filing of the petition and that these events go to the root of 
the matter and will conclusively establish that not only the substratum of the 
Company has gone but that it is not possible for the Company to start any 
fresh adventure. In this connection, they point out that the six members of 
the Company are all partners of the firm known as Sarupehand Prithiraj; 
that for the income-tax dues of this firm, the shares of all the six members of 
the Company were attached; that the Collector had fixed the date of sale as 
November 25, 1960, and that with a view to avoid the sale of these shares, an 
understanding was arrived at between the members of the Company, the terms 
of which are embodied in the letter at exh. A. The letter at exh. A is addressed 
by the members of Brijlal group to the Additional Collector of Bombay. After 
referring to an earlier letter written by M/s. Brijlal Ramjidas and Mahavir- 
prasad Badridas on November 23, 1960, to the Additional Collector, the letter 
proceeds to state: 

“We are now instructed (by the four members of Brijlal group) to write to you 
subject to Bilasrai group viz., Bilasrai Juharmal and Jagmohan Bilasrai, who are the 
remaining shareholders, giving their consent and the Court releasing our clients from 
the undertaking given to the Court in Bombay High Court Suit No. 120 of 1957 and 
also releasing our clients from the undertaking given by them in the winding up pro- 
ceedings, our clients are agreeable to payment of the entire amount which will be 
distributable amongst the shareholders out of the compensation moneys received from 
the Government as a result of the undertaking having been taken over by the Govern- 
ment, to you towards the discharge of the income-tax liabilities of the partners of the 
firm of Messrs. Sarupchand Prithiraj”. 

It may be mentioned that suit No. 120 of 1957, which is pending in the High 
Court, is a suit for dissolution of the firm Sarupchand Prithiraj. It appears 
that in that suit some undertaking has been given by Brijlal group. I have 
already mentioned that the members of Brijlal group have also given an under- 
taking in I. C. No. 81 of 1957 to the effect that the dividends would not be 
distributable until the final disposal of the suits pending in: the City Civil 
Court. Now, the members of Brijlal group have given an assurance to the 
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Additional Collector subject, of course, to their being released from the two 
undertakings referred to above, that out of the amount, which would fall to 
their share in the compensation moneys, they are agreeable to the payment of 
that. money towards the discharge of income- tax liabilities of the partners of 
the firm. Mr. Bhatt; learned counsel on behalf of the petitioners, contended 
that this event has taken place recently and long after the filing of the peti- 
tion and, therefore, it was impossible for them to make mention of that event 
in the petition. According to him, the'cireumstances, which supervened between 
the filing of the petition and the date of hearing, will have to be taken into 
account for the purpose of determining the question, whether any nucleus has 
been left over to the Company for starting any fresh undertaking in fulfilment 
of the various objects mentioned in the objects clause of the memorandum of 
association. Mr. Banaji, learned counsel, who appears, on behalf of the Com- 
pany, and Mr. Dalal, who appears on behalf of the members of Brijlal group, 
have vehemently opposed the introduction of new matter and new set of alle- 
gations in this petition. Mr. Banaji contended.that the petitioners must con- 
fine themselves to the four corners of the allegations made by them in the 
petition and it, is not open to them to introduce, new. set of allegations, which 
will change the complexion of the petition. He further suggested that it was 
quite open to the petitioners to lodge a fresh petition for winding up of the 
Company on the basis of the discovery of new matter. In this connection, he 
pointed out that notices have been given to the shareholders and advertisements 
have been published in the newspapers and the shareholders and general public 
will only look up to the allegations contained in the original petition for as- 
certaining what case they are required to meet. He, therefore, argued that it 
would not be proper to allow the petitioners to put in fresh affidavit by which 
entirely new matter has been sought to be introduced. 


I have given my anxious consideration to these objections and I have come 
to the conclusion that it is necessary, in the interests of justice, to. grant per- 
mission to the petitioners to put in the affidavit along with the letter at exh. A. 
It is not the petitioners’ fault that they have not made allegations, which are 
contained in the affidavit put in by them. They could not do so, for the simple 
reason that the events have occurred after the institution of the petition. Fur- 
thermore, it is clear to me that no new ground is being set up in the affidavit. 
One of the grounds on which the petition is based is that the substratum of the 
Company has gone because the principal or primary object has failed.. Now, 
the reply to that objection was of two-fold character. Firstly, there was more 
than one object and there had been no failure of the substratum, because a 
number of items forming part of the principal object and the other mdepend- 
ent objects also survived, and secondly, it was possible for the Company to 
utilise the compensation amount for starting a fresh venture within the four 
corners of the objects of the Company. It is contended on behalf of the peti- 
tioners that the fresh material sought to be introduced by them is intended to 
meet the second part of the case on behalf of the Company. They point out 
that the contention viz., that it was possible for-the Company to start a fresh 
undertaking on the basis of the nucleus that would be available to them out 
of the compensation money, does not survive in view of the undertaking given 
by all the partners. It is true that in the ordinary circumstances the peti- 
tioners must be kept confined within the bounds of the allegations made by 
them in the petition. Here, however, an extraordinary situation has arisen 
and when it is possible for the Court to consider the new material in the present 
petition itself, it would not be proper to drive the petitioners to file a fresh 
petition merely on the technical ground that the amendment would introduce 
new matter. I do not think that either the Company or the shareholders will 
be taken by surprise, if the affidavit is allowed to be introduced at this stage, 
as all the shareholders were parties to the undertaking. It is true -that the 
Company is not a party to the undertaking and at a later stage of this dis- 
cussion, I will consider the effect of the Company not being a party to the 
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said undertaking. But, when all the shareholders including the Directors of 
the Company are parties to the undertaking, it will be too much to say that 
the Company will be taken by surprise, if this new matter is allowed to be 
introduced. It is mainly on these considerations that I have allowed the peti- 
tioners to put in the affidavit except of course paras. 5 and 6 therein. Having 
allowed the petitioners td put in their affidavit, I am in duty bound also to 
allow the Company to put in its counter affidavit and, accordingly, the Company 
has put in a counter affidavit of Narandas Ramjidas, one of the Directors of 
the Company. 

I will now proceed to discuss the main points that were canvassed before me. 
Mr. Bhatt contended that the mam object of the Company was to carry on the 
business of supplying electric energy, and in particular, the work of Akola 
electric licence. He pointed out that it is impossible for the Company to carry 
on the business of supplying electric energy in view of the fact that that work 
cannot be carried on without securing a licence from the Government under 
the provisions of the Indian Electricity Act. He referred to the averments 
contained in the affidavit put in on behalf of the petitioners to the effect that 
it is the settled policy of the Government not to grant fresh licences to private 
individuals or companies and that all electric supply undertakings will be 
taken over by the Government. According to him, therefore, the main or the 
paramount object of the Company has failed and the substratum has been 
destroyed. Before proceeding to discuss this argument in all its various as- 
pects, it would be necessary to refer to the objects clause of the memorandum of 
association of the Company, which runs thus: 


“The objects for which the Company is established are to carry on the business 
and undertaking of an Electric Energy Supply Company in all its branches and depart- 
ments including all industries primary or subsidiary to the said business and to work 
with the previous consent of the Government of the Central Provinces the Akola Elec- 
tric License No. nil dated nil granted by the Government of the Central Provinces to 
K. B. Pirojshah Rustamji Vakharia, Bamanshaw Jamasji Jambusarvalla & others and 
any. other like electric license which the Company may be entitled to work hereafter 
and to carry on any other business (whether manufacturing or otherwise) which may 
seem to the Company capable of being conveniently carried on m connection with the 
aforesaid business or calculated directly or indirectly to enhance the value of or render 
profitable any of the Company’s property or rights and generally to do all such other 
things as are incidental or conducive to the attainment of the aforesaid objects in any 
part of the world, either as principals, agents, contractors, trustees or otherwise, either 
alone or in conjunction and partnership with others”. ~ 
Pausing here, for a moment, it will at once be noticed that the wording of the 
clause is very wide and embraces a variety of topies or objects which appear 
to be more or less independent of each other. I will discuss this question in 
greater length at a later stage after referring to the relevant authorities on. 
this point. Before doing so, I may refer to the other clauses which are men- 
tioned with the preamble ‘‘without prejudice to the generality of the preceding 
objects, the Company’s objects will include the following’’ and as many as 
twelve objects have been included in this category. 


` Mr. Bhatt referred me to a passage appearing under the caption ‘Main object’ 
rule in Palmer’s Company Precedents, 17th edn., 1956 (Part I), at p. 276. It 
would be worthwhile to cite the passage in its entirety: 5 

“According to these authorities, where the objects of a company are expressed in 
a series of paragraphs the true rule of construction is to seek for the paragraphs (com- 
monly the first) which appear to embody the main or dommant object of the company, 
and to treat all the other paragraphs, however generally expressed, as merely ancillary 
to this main object, and as limited and controlled thereby. 

Assuming that there is any such rule of construction, it is, of course, to be borne 
in mind that like every other rule of construction it may be excluded or modified by 
the contents of the documents to be construed, for every rule of construction contains 
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by implication the saving clause ‘unless a contrary intention appear by the document’. 
Sometimes the memorandum declares the intention to be that the objects specified in 
each paragraph of the clause, or in each of three or four specified paragraphs, shall, 
except where otherwise expressed in such paragraph, be in no wise limited or res- 
tricted by reference to or inference from the terms of any other paragraph or the name 
of the company. These words are obviously intended to exclude or modify the rule, and 
the court is bound to give effect to the intention thus indicated. In Stephens v. Mysore 
Reefs (Kangundy) Mining Company Limited', the learned judge disregarded the pre- 
sence of such words on the ground that inasmuch as when applied to one particular 
paragraph they would be nonsense, they could not be held to apply to the other twenty- 
three paragraphs. This case was, however, practically overruled in Cotman v. Brougham’ 
[Anglo-Cuban Oil, Bitumen, and Asphalt Company, Limited, In re], which appears fo 
decide that where such words are included although the restrictive rule may be adopted 
for the purpose of determining whether the main object or substratum has ceased to 
exist, with a view to considering whether it is just and equitable that the company should 
be wound up, it should not be applied to the question whether any particular transac- 
tion is ultra vires. See the criticism of Lord Wrenbury in that case in the House of 
Lords and of Vaisey J. in Re E, K. Cole Limited’. 


There are other modes occasionally adopted of excluding the artificial rule in ques- 

tion. For example, several of the leading objects are sometimes made to commence each 
with the words ‘as an independent object’. In other cases the first few paragraphs are 
expressed in very wide general terms, and any special object is made subordinate thereto, 
and is sometimes expressed to be ‘without prejudice to the generality of the preced- 
ing objects’ ”. 
It will thus be seen that the rule of construction set out in the above passage 
applies to a case where it is possible to discover the main or the dominant object 
and it is also possible to treat the other paragraphs or other objects as merely 
ancillary to the main object. Further, it is clear that this rule of construction 
will be excluded by the language adopted in the memorandum and the learn- 
ed author has referred to the various devices that are adopted for getting rid 
of the inconvenient rule of construction. This can take place when several 
objects are expressly stated to be independent objects. It may also take place 
when some of the objects are set out after the preamble ‘‘without prejudice to 
the generality of the preceding objects’’. The Jearned author has also referred 
to the decision in Cotman v. Brougham* and to the distinction that was made 
m that case by Lord Parker between a case where the question was whether the 
main object or substratum had ceased, to exist and a case Where the Court is 
considering as to whether a particular transaction is ultra vires the Company. 
The learned author has suggested that the ratio of the case in Cotman v. Brou- 
gham is that the well-known rule of construction may be adopted for the pur- 
pose of determining whether the main object or substratum has ceased to exist 
with a view to considering whether the company should be wound up. 


It is in this background that we have to turn to the decision in Cotman v. 
Brougham. Considerable stress was laid by the learned counsel for the peti- 
tioners on the observations contained in the judgment of Lord Parker in that 
ease to which I will presently refer. It is, however, necessary to remember that 
the question that was considered by the House of Lords in the above case was 
as to whether certain transactions were ultra vires and it was in that context 
that the observations made by Lord Parker will have to be read and under- 
stood. At p. 520 Lord Parker says: 


“My Lords, Mr. Whinney in his able argument suggested that, in considering whe- 
ther a particular transaction was or was not ultra vires a company, regard ought to 
be had to the question whether at the date of the transaction the company could have 
been wound up on the ground that its substratum had failed. Upon consideration I 
cannot accept this suggestion. The question whether or not a company can be wound 
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up for failure of substratum is a question of equity between a company and its share- 
holders. The question whether or not a transaction is ultra vires is a question of law 
between the company and a third party. The truth is that the statement of a company’s 
objects in its memorandum is intended to serve a double purpose. In the first place 
it gives ‘protection to subscribers, who learn from it the purposes to which their money 
can be applied. In the second place it gives protection to persons who deal with the 
company; and who can infer from it the extent of the company’s powers. The narrower 
such objects the greater is the security of those who transact business with 
the company. Moreover, experience soon showed that persons who transact busi- 
ness with companies do not like having to depend on inference when the validity 
of a proposed transaction is in question. Even a power to borrow money could 
not always be safely inferred, much less such a power as that of underwriting shares ` 
in another company. Thus arose the practice of specifying powers as objects, a 
practice rendered possible by the fact that there is no statutory limit on the number 
of objects which may be specified. But even thus, a person proposing to deal 
with a company could not be absolutely safe, for powers specified as objects might 
be read as ancillary to and exercisable only for the purpose of attaining what might 
be held to be the company’s main or paramount object, and on this construction no one 
could be quite certain whether the Court would not hold any proposed transaction to 
be ultra vires. At any rate, all the surrounding circumstances would require investi- 
gation. Fresh clauses were framed to meet this difficulty, and the result is the modern 
memorandum of association with its multifarious list of objects and powers specified 
as objects and its clauses designed to prevent any specified object being read as ancillary 
to some other object. For the purpose of determining whether a company’s substratum 
be gone, it may be necessary to distinguish between power and object and to determine 
what is the main or paramount object of the company, but I do not think this is neces- 
sary where a transaction is impeached as ultra vires. A person who deals with a com- 
pany is entitled to assume that a company can do everything which it is expressly autho- 
rized to do by its memorandtm of association, and need not investigate the equities 
between the company and its shareholders”. 

It is at once clear that Lord Parker was dealing with the argument that was 
advanced before him to the effect that the same principle should be applied to a 
case where the transaction of the company is being impeached on the ground 
of ultra vires as is generally applied when considering the question as to whe- 
ther the substratum -of the company has failed and the learned Judge 
rejected that argument. While rejecting the argument Lord Parker pointed 
out the genesis of modern ways in which the memoranda are drafted 
with their forntidable lists of objects and powers, which are specified 
as objects, the whole object being to prevent any specific object being read as 
ancillary to some other object. Lord Parker at a later stage observed: 

“,..On the other hand, the name may be very material if it be necessary to con- 
sider what-is the company’s main or paramount object in order to see whether its sub- 
stratum is gone”. ee 
Reliance. was placed on this passage also by Mr. Bhatt. It would be sufficient 
to point out by way of reply what has been stated in the 12th clause of objects, 
which is followed by what may. be called ‘without prejudice preamble’, in the 
memorandum of association, which is to the following effect: 
`. “The objects set forth in each of the several paragraphs of this clause...shall be in 
no wise limited or restricted by reference or inference from the terms of any other 
paragraph or the name of the company”, ~ 
The observations of. Lord Wrenbury in the said: Cotman’s case at p. 528 are 
also relied upon. They are: 


, - “There has grown up a pernicious practice of registering memoranda of association 
which, under the clause relating to objects, contain paragraph after paragraph not 
specifying: or delimiting the proposed trade or purpose, but confusing power with pur- 
pose and indicating every class of act which the corporation is to have power. to do. 
The practice is not ‘one of recent growth. It was in active operation when I was a 


` 
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junior at the Bar. After a vain struggle I had to yield to it, contrary to my own 
‘convictions. It has arrived now at a point at which the fact is that the function of 
the memorandum is taken to be, not to specify, not to disclose, but to bury beneath a 
mass of words the real object or objects of the company with the intent that every con- 
ceivable form of activity shall be found included somewhere within its terms”. 

This passage was cited by Chagla C.J. in a decision in Jayantilal v. Tata Iron 
& Steel Co. Lid”. In my opinion, this passage does not assist Mr. Bhatt in 
the argument which he is advancing. It is true that while Lord Wrenbury has 
deplored, or we can even say deprecated, the practice, which has recently 
grown up of including multifarious objects as independent objects or as objects 
put down after ‘without prejudice’. preamble, Lord Wrenbury stated that he 
had to reconcile himself with this practice much against his convictions and 
with considerable reluctance. Now, it is one thing to deplore a practice pre- 
vailing in the matter of drafting the memorandum of association and quite 
another to say that although the memorandum specifically says that certain 
objects are independent of each other or followed by ‘without prejudice’ pre- 
amble, still an investigation should be made with a view to find out as to which 
is the principal or paramount object and which are the ancillary objects of the 
Company. I find from subsequent rulings cited before me that this decision 
has never been interpreted to lay down any rule of construction of the objects 
clause of the memorandum and, as pointed out above, even Palmer has used 
very cautious language and said ‘‘The case in Cotman v. Brougham appears 
to decide...’’ 

In this connection, I may refer to the decisions on which reliance was placed 
by Mr. Banaji which would put the position on this point beyond any pale of 
doubt. In Re Eastern Telegraph Co., Lid.® certain principles have been laid 
down as to how a memorandum of association should be interpreted. The 
principle has been expressed in the following terms: 

| where the memorandum of association of a company provides that the company 
has a specific main object followed by general words, the general words should not be 
construed as enabling the company to throw its main object over altogether and em- 


bark on sorne new venture”. 
With reference to the memorandum in that case, Jenkins J. observed: 

“on the true construction of the memorandum, the transaction carried out in 
1929 by which Imperial and International Communications, Ltd. acquired the ordinary 
share capital of the company was an amalgamation into which the company had power 
to enter, and, consequently, the company had since continued to carry on one of the 
main forms of business authorised by the memorandum, because, although not operating 
a telegraph or cable business itself, it had participated, through the medium of its 
shareholding, in the proceeds of operation of the business carried on by Cable and 
Wireless, Ltd. The reference in the memorandum to amalgamation did not constitute 
general words ancillary to the company’s main object, but comprised a specific object 
ranking on a par with all preceding objects”. 

This case was cited by Mr. Banaji for the purpose of pointing out that in the 
memorandum in the present case also there is a el. (4), which refers to enter- 
ing into partnership òr into any arrangement for sharing profits, amalgamation, 
union of interests, co-operation, joint venture ete. He contended that, on the 
basis of the ratio of the above case, the amalgamation clause does not amount 
to an ancillary object, but it is one of the principal objects or, at any rate, on 
a par with the principal.object. I will have no hesitation in acceding to this 
argument. For the present, I am referring to this case with a view to point out 
the principle of construction which governs the case where the memoran- 
dum of association first provides for specific object and’then general words ars 
used in which various objects have been mentioned. The learned Judge held 
that in such a ease the objects specified in general words may be treated as 
ancillary objects. In the case of the memorandum of the Company in the pre- 
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sent case, the process is reverse. This is not a case of specific object followed 
by general words. On the other hand, this is a case of general words followed 
by a specific object and also other objects. The general object is stated to be 
as follows: 

“The objects for which the Company is established are to carry on the business and 

undertaking of an Electric Energy Supply Company in all its branches and departments 
including all industries primary or subsidiary to the said business...”. 
Then, there is reference to specific objects, one of which is, ‘‘to work out the 
Akola Electric License granted by the Government of Central Provinces to 
Vakharia and others’’. Again general words have been used viz., ‘‘and any 
other like electric license which the Company may be entitled to work here- 
after...’’. It is, therefore, impossible to conclude that the working of the 
Akola Electric License was the main or the principal object of the Company. One 
of the main or principal objects was to carry on the business and undertaking 
of an Electric Energy Supply and this ol ject includes starting of industries 
primary or subsidiary to the said business. The starting of primary or subsi- 
diary industries would, in itself, be an independent object. For instance, the 
company may start an industry to make cables, electric bulbs, electric meters, 
electric switches ete. Such an undertaking would be covered by the expression 
“all industries primary or subsidiary to the said business’. In Re Kitson dé 
Co., Lid., the objects of the company were stated in wide terms in the memo- 
randum of association as follows: | 

(i) To acquire and take over as a going concern a business, carried on else- 
where, under the style of K. & Co.; 

(ii) to carry on the business of general engineering. 

On July 10, 1945, the appellant company agreed to sell the business of K. 
& Co., its goodwill and all its assets. The company had, at the same time, a 
subsidiary, B. & Co., carrying on a similar type of business, but the premises 
were under requisition to the Admiralty. By reason of the sale of K. & Co., 
certain shareholders presented a petition, alleging that the substratum of the 
appellant company had failed and that it was just and equitable to wind it 
up. At the time of the sale of K. & Co., the then directors of the appellant 
company passed a resolution in which it was contemplated to discontinue the 
engineering business and to use the money of the appellant company to pur- 
chase shares in a group of companies more or less insolvent. In procecdings 
against the appellant company and its the then directors, an affidavit to this 
effect was filed, as a result of which the resolution was withdrawn. At the 
time of the hearing of the petition those directors, with one exception, were 
replaced and an affidavit was filed by one of the present directors of the appel- 
lant company stating that it was the intention of the company to continue 
with the engineering business and to acquire the assets and undertaking of 
B. & Co., for the appellant company. The affidavit which formed part of 
previous proceedings was introduced in support of the petition for the purpose 
of showing that the appellant company had no intention of carrying on the 
business of engineering, and on those facts an order to wind up the appellant 
company was made. From that order, the appellant company appealed. 

It was held: 

“(i) since the main and paramount object of the appellant company was to carry 
on an engineering business of a general nature the disposal of the business of K. & Co, 
which had been acquired about 46 years before, did not amount to a destruction of 
the substratum of the appellant company. 

(ii) the intention of the board of directors, at a given moment, to discontinue the 
business of engineering had no effect on the determination of the question whether the 
substratum had gone”, 

It is significant to note that the first object in the memorandum in that case was 
a specific business, i.e., to acquire and take over the business carried on under 
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the style of K. & Co. The. specifie object was followed by the general object 
‘tto carry on the business of general engineering” and yet it was held by Lord 
Greene M. R. that the main paramount object was to carry on the business 
of general engineering. I will refer to the second proposition set ont above 
presently and in another context. Before doing so, | may set out a few obser- 
vations made by Lord Greene M. R. at p. 438. They are as follows: 
«| but the question we have to decide is whether, that business having been acquired 

46 years ago, the disposal of it last year amounted to a destruction of the substratum. 
In my opinion, the main and paramount object of this company was to carry on an 
engineering business of a general kind....It must be remembered in these substratum 
cases that there is every difference between a company which on the true construction 
of its memorandum is formed for the paramount purpose of dealing with some specific 
subject-matter and a company which is formed with wider and more comprehensive 
objects. I will explain what I mean. With regard to a company which is formed to 
acquire and exploit a mine, when you come to construe its memorandum of association 
you must construe the language used in reference to the subject-matter, namely, a 
mine, and accordingly, if the mine cannot be acquired or if the mine turns out to be 
no mine at all, the object of the company is frustrated, because the subject-matter 
which the company was formed to exploit has ceased to exist. It is exactly the same 
way with a patent, as, in the well known German Date Coffee case [In re German 
Date Coffee Company]. A patent is a defined subject-matter, and if the main object of a 
company is to acquire and work a patent and it fails to acquire that patent, to compel 
the shareholders to remain bound together in order to work some other patent or make 
some unpatented article is to force them into a different adventure to that which they 
contracted to engage in together; but, when you come to subject-matter of a totally 
different kind like the carrying on of a type of business, then, so long as the company 
can carry on that type of business, it seems to me that prima facie at any rate it is 
impossible to say that its substratum has gone. So far as this stage of the argument 
is concerned, .it is to my mind quite impossible upon the true construction of this memo- 
randum of association to limit the paramount object of this company to-the specific business 
of Kitson & Co., so as to lead to the result that as soon as Kitson & Cos business was 
sold the substratum of the company had gone”, 
In my opinion, the objects mentioned in the memorandum of the present com- 
pany are far more numerous and wider in their scope than the objects in Kit- 
son & Co’s. case. As pointed out above, the very first object is general in its 
scope and amplitude. Although it is followed by a specific object, several other 
general objects again have been mentioned, all in one clause, and all of them 
appear to be independent of each other. Therefore, each of them will have to 
be treated as principal and independent object. I may incidentally point out 
that reference was made to Cotman’s case in the Judgment of Morton L.J. in 
Re Kitson & Co. case and to the observations made by Lord Parker. It is 
significant to note that these observations were not treated as enunciating a 
rule of construction of the memorandum of association for the purpose of 
determining the question as to whether the substratum has failed. Reference 
to certain passages were made only with a view to point out the double purpose 
for which the objects are set out in the memorandum. 

In Re Taldua Rubber Co., Lid? the memorandum was in the following terms: 


The object of T. Rubber Co., Ltd., were stated in the widest terms and included power 
‘to enter into and carry into effect the agreement, draft of which is referred to in 
art. 3 of the articles of association’, This agreement (which was entered into on Mar. 
30, 1917, the same day as the company was incorporated) was for the purchase by the 
company of the T. rubber estate. By the last paragraph of cl. 3 of the memorandum of 
association it was provided that the various objects of the company were to be re- 
garded as independent objects and that the name of the company was not to be taken 
as operating to restrict the various powers set out in the clause. For 29 years the 
company carried on the business of a rubber estate on the T, estate, and during that 
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period it carried on no other business except that it purchased rubber from other estates 
and processed it on its own estate. Pursuant to a resolution passed unanimously on 
Mar. 7, 1946, the company sold the T. estate and its business thereon. The circular 
‘convening meeting of Mar. 7 intimated that, if the business were sold, the liquidation 
-of the company would be recommended, but on July 17, 1946, a resolution for the 
. voluntary liquidation of the company was defeated by a small majority. In Aug., 1946, 
a petition for compulsory winding-up was presented by one of the contributories on 
the ground that the substratum of the company had gone, since the company had 
been formed solely to work the T. rubber estate. It was also contended by the peti- 
tioner that the absence before the court of any concrete scheme by those who were 
against liquidation for dealing with the proceeds of the sale was a further ground for 
making a winding-up order. 

It was held: 

“(i) on the true construction of the memorandum of association, it was impossible 
to conclude that the company had been formed solely to work the T. rubber estate. It 
had been formed partly to carry on the business mentioned in the agreement of Mar. 30, 
‘1917, but with the widest powers to carry on a ‘variety of other activities. Therefore, 
the sale of the T. estate did not result in a destruction of the substratum because the 
paramount object of the company was to carry on the business of conducting rubber 
estates, and was not limited to the business of carrying on the particular estate. 

(ii) the fact that there was no concrete scheme before the court for dealing with 
the proceeds of the sale was no ground for making a winding-up order”. 

On a proper construction of the memorandum of the Company in question, it is 
impossible to conclude that the Company has been formed solely for the working 
of the Akola electrie licence. 

Mr. Bhatt contended that if the main object of the Company was to carry 
on the business and undertaking of an Electric Energy Supply Company, even 
that object had failed and was incapable of achievement because of the change 
in the Government policy. The statement that the Government policy has 
changed has not been specifically traversed in the affidavit put in on behalf of 
the Company although it is challenged that’ everyone knew that the Govern- 
ment policy had changed. Any reference to the policy of the Government is 
bound to be of an indeterminate character, because the policy is never static 
and is always liable to change and fluctuate. Although, for the time being, it 
may be the policy of the Government not to renew the licences of private com- 
panies, there is no guarantee that this policy will not change in future. But, 
apart from this, as stated above, there are several other objects which are in- 
dependent of one another and it is impossible to say that the Company cannot 
carry on the other objects, which have been stated in exfenso in the memo- 
randum. 

I will now turn to another question which is of an incidental character, on 
which some stress was laid in the course of the argument by Mr. Bhatt. He 
pointed out that the Company in its affidavit at the end of para. (3) states: 

“As matters now are at present after the receipt of compensation moneys after 
discharging the liabilities of the Company, the surplus assets would be divided between 
the shareholders which are expected would be recovered in the meanwhile. I submit that 
the present petition is “misconceived and cannot lie”. 

Mr. Bhatt contended that it is clear from the above statement that the Company i is 
not thinking of starting of any new undertaking and actually there is no con- 
onere proposal before it. At para. (8) of the same affidavit, it is stated: 

..that the contentions of the petitioners have no substance left in them, in view 
of tie fact that at present the business which was carried on by the Company has 
come to a standstill and the only thing which has to be done is to receive the compensation 
moneys and „if the company does not start any new business to distribute the same 
amongst the shareholders of the Company”. 
Mr. Bhatt contended that this averment is somewhat inconsistent with the aver- 
ment in para. (3) of the affidavit. He also pointed out that even here the 
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Company does not say that they have any concrete proposal before them for 
starting any undertaking, and the question as to whether the Company may 
start a new venture or may amalgamate itself with another concern is of spe- 
eulative and academie character. I am unable to accept this line of reasoning. 
We are not concerned to find out the intention of the Company, as it is at the 
present moment. This intention may change and when a favourable opportu- 
nity presents itself, the Company may launch upon a new project. The obser- 
vations of Lord Greene, M. R. in Re Kitson & Co., Lid. case are apposite on 
this point.’ They are: 

“ The intention of the board of directors, at a given moment, to discontinue the 
business of engineering had no effect on the determination of the question whether the 
substratum of the company had gone”. 

At a later stage, Lord Greene M. R. observed (p. 439): 

«Let it be supposed that at the time of the sale of the Kitson business, so far 
as the board was concerned they thought that there was no chance and that it was 
not desirable for the company ever to start again into engineering. It certainly is not 
proved nor was it proved that the shareholders had any such intention; but assume that 
it was. A little time afterwards something might happen to make them change their 
minds. They might see a profitable opportunity of using the company’s money again 
in the engineering business. What has intention to do with it? We are dealing with 
the question of substratum, and to say that the substratum can exist at one moment 
and cease to exist a moment later, or vice versa simply through a change of intention of 
the board or of the shareholders (I know not which) seems to me to lead into a morass”, 
The observations in Re Taldua Rubber Co., Lid.10 are still more clear. Wynn- 
Parry J. observed (p. 767): 


“There then remains the question whether the absence before the court to-day of 
any conerete scheme for dealing with the proceeds of the sale is a reason for making 
a winding-up order. It has been observed by counsel for the petitioner that there is 
no reported case to be found where a petition has been rejected where those who 
oppose the making of the winding-up order did not bring before the court some con- 
crete scheme, and he urged on me that, on the true view of the judgment of Lord 
Greene, M. R., in Re Kitson & Co., Ltd. that proposition could be extracted. I do not 
share that view” | : 

After citing a passage of Lord Greene, M. R., the learned Judge observed 
(p. 768): 

“...Those observations are binding on me, and with respect, I agree with every 
word of them. They seem to me to apply to this case with full force and effect. Apart 
from authority, it appears to me that the common sense of the matter demands that 
the existence or non-existence of a concrete scheme at the time the petition comes 
before the court should be regarded as a wholly irrelevant matter, otherwise it would 
be impossible for the court to draw any safe line in any particular case. Where is the 
court to draw the line? What period is to be allowed to lapse? What is to be regarded 
ag satisfactory evidence of the intention of the company to go forward into some new 
venture? The court clearly is not called on to adjudge the merits or demerits of any 
scheme, and this fact appears to me to make the consideration by the court of the 
existence or non-existence of a particular scheme all the less fruitful. If this point were 
well taken, it would follow that a shareholder who desired a company to be wound up 
would be well advised, as soon as the resolution for the sale of the company’s business 
had been passed, immediately to put a petition on the file, and bring the petition on 
in circumstances in which he could accurately allege that there was no scheme before 
the court”. 

The last observations are exactly in point to the present case. As pointed out 
above, the present petition has been filed within twelve days after the expiry 
of the period of the licence. l 

That takes me to the allegation that an important change has taken place 
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as a result of the undertaking given by the shareholders of the Company, who 
also happen to be the partners of Sarupchand Prithiraj firm, to the Additional 
Collector, Bombay, in which they agreed to pay the compensation money to 
discharge the income-tax liabilities of the partners of the firm. In their affi- 
davit at para. (4) the petitioners allege: 

“From what is stated above, it is clear that there is no prospect of the Company 

carrying on any other business; while denying that the Company is entitled to carry 
on any other kind of business, I say that the substratum of the Company has gone and 
that the Company should be wound up and the Court Liquidator be appointed Official 
Liquidator thereof”. 
In my opinion, the question as to whether the Company is really in a position 
to start a new business is very relevant in considering the question as to whether 
the substratum has disappeared. This is clear from the observations contained 
in the cases on which reliance was placed by Mr. Banaji. In the Editorial Note 
in Re Kitson & Co. case it is stated: 

“ ..The material time for consideration is the date of the winding up petition, 
and if the company is then in a position to carry on a business within the principal object 
of its memorandum, itvis quite irrelevant that the directors held a different intention 
at some earlier date”. 

It is this consideration which induced me to admit the affidavit in this petition. 
In the counter affidavit put in on behalf of the Company, it is pointed out 
that there are nine partners in the firm of Sarupehand Prithiraj; that the 
income-tax liabilities are not the liabilities of the firm as such but are the 
_ liabilities of some of the partners of the firm and that although six shareholders 

of the Company are liable for income-tax dues, their liabilities are individual 
and in any case there are many other properties which are available to the Addi- 
tional Collector from out of which the income-tax dues could be recovered. 
The main point which was forcefully urged by Mr. Banaji in this connection 
was that the whole superstructure of the petitioners’ case in this respect is 
based on hypothetical and speculative considerations. He pointed out that the 
undertaking was given just with a view to avoid the sale of the shares of the 
shareholders which were also admittedly attached by the Additional Collector, 
Bombay. He also pointed out that the Company has nothing to do with the 
liabilities of the shareholders. Assuming, for a moment, the argument pro- 
ceeded that the shares of the shareholders are sold in execution by the Addi- 
tional Collector, that does not mean that any change has taken place in the 
structure of the Company. Instead of the present shareholders, new share- 
holders would take their place and they would carry on the business of the 
Company. It is contended that unless the petitioners establish that it is abso- 
lutely' impossible that the compensation money will not come into the hands 
of the Company, it is not possible to take the view that the Company is not in 
a position to start a new undertaking or a new venture. In this connection, it 
is pointed out that the firm has other assets and reference was made to a land 
at Chembur. It is an admitted fact that the suit for dissolution of Sarupchand 
Prithiraj firm is pending in the High Court. It appears that the firm has 
large assets of its own and at the same time, as has been pointed out in the 
counter affidavit, it is not possible to ascertain the definite share of each of the 
partners of the firm until a final decree has been passed in that behalf. What- 
ever that may be, there is no allegation made by the petitioners to the effect that 
it is beyond the means of the partners of the firm, who are also the shareholders 
of the Company, to satisfy their income-tax dues. In any case, if the under- 
taking is not fulfilled and becomes incapable of being fulfilled, all that the 
Additional Collector can do is to put ‘the shares of the present shareholders to 
sale and, as pointed out above, that will not bring about any change in the struc- 
ture of the Company. It is quite possible that the Additional Collector may 
succeed in recovering the income-tax dues from other properties of the firm 
or from separate properties of the partners. It is equally possible that the 
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partners may pay off their share of the liabilities and in that way may free them- 
selves from the undertaking at present given by them. The question raised 
in the present affidavits is based on a number of hypothetical considerations 
and at this time, we cannot make any assertion to the effect that the compensa- 
tion money will be wiped out in the process of satisfying the income-tax dues 
of the partners of the firm. In case, such an eventuality, materialised, it is 
quite open to the petitioners to make a fresh application for winding-up of the 
Company. After all, the passing of an order for winding-up is a matter 
within the diseretion of the Court. The remedy of compulsory liquidation 1s 
obviously a drastic remedy and should be availed of only when a clear case has 
been made out justifying such an action. We cannot proceed to wind up the 
Company on assumptions. If the Company is wound up today on the hypo- 
thetical consideration that the compensation money will not be available to 
the Company for being utilised in starting a new venture and if tomorrow it 
turns out that the compensation money is actually available for being utilised 
by the Company, then we will be landing ourselves in a preposterous and ano- 
malous position. It would be impossible to undo what has been done. Before 
taking such an irrevocable step, the Court must be satisfied that the assets of the 
Company would be completely frittered away because of the undertaking 
given by the shareholders of the Company. I must, therefore, hold that the 
petitioners have failed to prove either that the substratum of the Company has 
gone because the undertaking in which the Company was engaged for all these 
years has been taken over by the Government or that it is not possible for the 
Company to start a fresh venture within the four corners of the objects adum- 
brated in the memorandum. 


The next ground, on which reliance was placed, was that a situation has 
arisen, so far as the management of the affairs of the Company is concerned, 
which is analogous to the situation of a deadlock. This Company being a small 
private Company and consisting of a small number of shareholders, the prin- 
ciples relating to the dissolution of a partnership firm should be applied and 
when the Court feels that it is not possible to put the affairs of the Company 
in order, it should have recourse to the winding-up under its just and equitable 
jurisdiction. The general allegation regarding the oppression of the minority 
by the majority is of no avail in an action for winding-up. That is a question 
relating to internal management of the Company and it is a settled principle 
that it is the right of themajority to carry on the management of the Company. 
There is also no allegation that the directors of the Company are misbehaving 
themselves nor is there any allegation that they are acting in a way which is 
prejudical to the interests of the Company. The mere fact that differences 
have arisen between one group and the other by itself is not sufficient to lead 
the Court to the conclusion that a situation similar to that of deadlock has 
arisen in the affairs of the Company. Reference was made to the fact that 
the directors have been withholding the amounts of dividends, which are legiti- 
mately due to the petitioners and the petitioners have been driven to file suits to 
recover the same. It is also pointed out that the City Civil Court has passed 
a decree in one of these suits. In my opinion, these circumstances have no 
bearing upon the question under our consideration. The decree passed by the 
City Civil Court is under appeal before the High Court. Furthermore, we 
eannot embark upon the investigation m the present case as to whether there 
was justification for the directors in withholding the amounts of dividends 
due to the petitioners. In any case, it is sufficient to point out that the peti- 
tioners have ample remedies and actually they are pursuing those remedies in 
properly constituted suits. Another question that was raised in the same 
context was that in case the amount of compensation is available to the Com- 
pany and falls into the hands of the directors and the latter decide to start a 
new undertaking with the nucleus of those funds, then it was argued that the 
starting of that venture will not only be without the consent of the petitioners 
but will be very much against their wishes. It is argued that it would be 
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improper to subject the minority of the shareholders to the risk of a new under- 
taking to which they are not a party. In this connection reference was made 
to a passage at p. 702 of Palmer’s Company Law, 12th edn., 1959, under the 
heading ‘Contributory’s petition’, which is as follows: 

“|..The substratum is held to be gone when the main object for which the com- 
pany was formed has become impracticable. 

In such a case shareholders may fairly claim that they ought no longer to be forced 
to risk their property in going on”. oe 
I am unable to understand how this passage helps in the argument that has 
been advanced by Mr, Bhatt in this connection. The shareholders cannot be 
subject to the risk of a new venture when the substratum has been destroyed 
or has become impracticable. It is only in that event that the learned author 
refers to the possibility of the interests of the shareholders being put in jeo- 
pardy by a new venture. When the substratum of the Company remains in- 
tact, it is the duty and privilege of the majority of the shareholders‘to embark 
upon a new venture and the only restriction will be that the venture falls 
within the four corners of the objects clause. This argument also is, therefore, 
void of substance. 


Mr. Bhatt then relied upon a passage, cited at page 2498 of the Civil Court 
Manual, Vol. IHI (1960), from the judgment in Nageswara Rao v. R. E. S. Co. 
Lid., Rajahmundry'’ to the following effect: 

“Where the main object of the company was to generate and supply Electrical 

energy, but the generation of electrical energy was undertaken by the Government and 
the company had only been distributing electrical energy purchased from the Govern- 
ment and although there were other objects stated in the Memorandum of Association 
there was no chance of carrying them out, the order to wind up the company was held 
just and equitable”, 
As I have pointed out above, in the present case it is not established that there 
is no chance of carrying on the other objects mentioned in the memorandum of 
the Company. The observations cited above will, therefore, in no way help 
Mr. Bhatt in the argument that he is advancing before me. 


Mr. Bhatt then referred to a leading case in Re Yenidje Tobacco Company, 
Iunuted, In re.12 and in particular to certain observations made by Lord Cozens- 
Hardy, M. R. The facts of that case were as follows: 


- In 1914 W. and R., who traded separately as tobaccoutists and cigarette manu- 
facturers, agreed to amalgamate their businesses, and in order to do so formed 
a private limited company in which they were the only shareholders and direc- 
tors. The constitution of the company was such that under the articles of 
association W. and R. had equal voting powers, one director was to form a 
quorum, and if any dispute or difference should arise consequent whereon inabi- 
lity to pass a directors’ resolution should result, the matter in dispute should 
be referred to arbitration, the award to be entered in the minute-book as a 
resolution duly passed by the board. The company’s business was successfully 
carried on until June, 1915, when differences arose between the parties. One.of 
such differences was referred to arbitration, which, after a protracted hearing 
involving costs exceeding 10002., resulted in an award to which R. declined to 
give effect. He brought an action for fraudulent misrepresentation against W., 
and the parties became so hostile that neither of them would speak to the other, 
communications having to be conveyed between them through the secretary of 
the company. In spite of this the company continued to transact business and 
large profits were made. Under these circumstances W. presented a petition 
alleging that a complete deadlock had arisen, that the substratum of the com- 
pany was gone, and that it was ‘just and equitable’ within s. 129 of the 
nel des (Consolidation) Act, 1908, that a winding up order should 

e made :— 


11 [1957] Andhra L.R. 728. 12 [1916]2 Ch. D 426. 
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It was held: . 

«affirming the decision of Astbury J., that if this were a case of partner- 
ship there would clearly be grounds for a dissolution, and that the same principle 
ought to be applied where there was in substance a partnership in the guise 
of a private company. The position amounted to a complete deadlock, and it was 
‘just and equitable’ that the company should be wound up”. l 
After pointing out that the ‘just and equitable’ clause is normally limited to 
two types of cases, one where the substratum of the company has gone, and 
second, where there is a complete deadlock in the management of the affairs 
of the Company, Lord Cozens-Hardy, M. R., pointed out (p. 432): 


“ ‘Those are the two instances which are given, but I should be very sorry, so far 
as my individual opinion goes, to hold that they are strictly the limits of the ‘just and 
equitable’ clause as found in the Companies Act. I think that in a case like this we 
are bound to say that circumstances which would justify the winding up of a partnership 
between these two by action are circumstances which should induce the Court to exer- 
cise its jurisdiction under the just and equitable clause and to wind up the company”. 
It will thus be seen that the learned Judge extended the principle of just and 
equitable clause to the facts of that case, because the circumstances prevailing 
in that case were of an exceptional character. In each case, therefore, we have 
to consider whether a principle which is normally limited to the two categories 
of the cases, viz., where the substratum of the company has gone or where there 
is a complete deadlock in the management of the affairs of the company, should 
be extended to the facts of that case. At p. 430 the learned Judge cited a 
passage from Lord Lindley’s book on Partnership which runs as follows: 


“Refusal to meet on matters of business, continued quarrelling, and such a state of 
animosity as precludes all reasonable hope of reconciliation and friendly co-operation 
have been held sufficient to justify a dissolution. It is not necessary, in order to induce 
the Court to interfere, to show personal rudeness on the part of one partner to the 
other, or even any gross misconduct as a partner. All that is necessary is to satisfy 
the Court that it is impossible for the partners to place that confidence in each other 
which each has a right to expect, and that such impossibility has not been caused by 
the person seeking to take advantage of it”. 

Lord Cozens-Hardy, M. R. then proceeded (p. 480-31) : 

“Now here we have this fact. Mr. Rothman has commenced an action charging 
Mr. Weinberg with fraud in obtaining the agreement under which he, Rothman, sold 
his business to the company. I ask myself the question: When one of the two part- 
ners has commenced, and has not discontinued, an action charging his co-partner with 
fraud in the inception of the partnership, is it likely, is it reasonable, is it common sense, 
to suppose those two partners can work together in the manner in which they ought 
to work in the conduct of the partnership business? Can they do so when things 
have reached such a pass, as they have here, that after an arbitration lasting eighteen 
days, an arbitration on the only point which was referred, which terminated in favour 
of Mr. Weinberg, and to which Mr. Rothman declines to give effect, in this sense, that 
although the award decided that Litiger had not been dismissed and ought to be con- 
tinued as a servant of the firm until removed, Mr. Rothman will not allow him to come 
and do his business, so that he, Litiger, is in the happy position now of receiving his 
wages of 5l. a week without being allowed to do any work for the company in respect 
of which he is a servant?” 

I do not think that it would follow from the passages set out above that Lord 
Cozens-Hardy intended to lay down as a proposition of law that in all cases 
of private companies, the principles relating to the dissolution of a partnership 
firm are necessarily applicable. The principles relating to the dissolution of 
partnership were held applicable because of the peculiar circumstances and 
the facts prevailing in that case. As a matter of fact, the position of a partner 
of a firm stands entirely on a different footing from the position of share- 
holders qua shareholders of a company. The doctrine of agency prevails in 
the case of partnership and each partner represents the other partner and 
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has a right to participate in the conduct of the affairs of the firm. That is 


not the case so far as the position of the shareholders of a company are con- 
cerned. The management of the affairs of a company are vested in a small? 


body of directors which can be called ‘directorate’ for the sake of convenience.” 
It is only when a situation analogous to a deadlock has arisen amongst the” 
directors inter se that the principles relating to the dissolution of a partner- 
ship can be extended to the winding up of a company. In Yenidje Tobacco: 
Company’s case there were only two shareholders both of whom were directors”. 
of the company. The dispute between them had reached a stage, which has 
been graphically described by Lord Cozens-Hardy in the passages cited above” 
Of course, it was not a situation of deadlock but it was a situation worse than - 
that of “a deadlock, where one director was not only refusing to abide by the 
decision’ of the arbitrator but was also trying to prosecute the other director 
for fraud and the servant of the company was going on merrily with a fat 
salary without being obliged to carry on any work on behalf of the company. ` 


In the present case, there is no conflict between the directors of the Company, č 


inter se. The dispute in the present case is between one group of shareholders * 
on one side and-the other’ group of shareholders from amongst whom the diree=? 


tors have been chosen. This dispute has nothing to do with the management- - 
and does not reflect itself in the affairs of the management of the Company, ; 
No shareholder has a right to participate in the governance of the affairs of thet : 


Company and, as stated above, the nature of the dispute between the parties . 
is such that it is quite possible for the petitioners to have recourse to other ` 
remedies and they have actually had recourse to them. They have filed suits — 
in the City Civil Court for the recovery of the moneys due to them ‘by way ` 
of dividends. They had also started an action under ss. 397, 398 and 402 of 
the Indian Companies Act, 1956, for directions to check what they called mis- 
management or oppressive managemént of the Company. Reference was also - 


made to a case reported in J. A. R. Arya v. East Coast Transport & Shipping g~ 


Co.18. This case is also reported in Raghurama Arya v. The E. C. T. & Co., 


Ltd.14 In that case one of the. five shareholders -of a small private company. ~ 
presented a petition for an order for winding up the company on the grounds. 
that (1) there were serious misunderstandings among-the shareholders of the’. 
company, (2) one of the shareholders was actively engaged in promoting the.. 
interests of a firm which was conducting a similar rival business, and (8) two-- 


other shareholders, who owned, as did “the company itself, half a share each 
in another company, drew a sum of Rs. 50,000 from this second company, which-- 


they did not return and this amounted to misappropriation of the funds of: - - 


the company: It was held: 
..that as, on the facts, the first two grounds were established, and there was -no_ 


satisfactory accounting with Tečard to the sum of Rs. 50,000, it was just and ee , 


that the company be wound up”. 


Satyanarayana Raju J., referring to the leading case in Re Y endje Tobacco: 


Co., stated that in the circumstances prevailing in the case the principle. enun- 
ciated by Lord Cozens-Hardy should be applied and the company should be 
wound up. The facts in that case were peculiar, in that one of the shareholders 


>ra 


was actively engaged in promoting the interests of a firm which was conducting’ 


a rival business. Furthermore, two other shareholders had misappropriated a 
sum of Rs. 50,000. It was in these extraordinary circumstances that the inter- 
vention of the Court was called for on the analogy of the dissolution of ‘a 


partnership firm. As repeatedly pointed out, there is no suggestion, whatso- ” 
ever, in the present case that the directors have misconducted themselves or -< 


have misapplied the funds of the Company much less mis-appropriated them.: 
Mr. Banaji relied upon a passage of the Privy Council in Loch v: Folin 


Blackwood, Lid.,'© which is as follows (p. 788) : == 


18 (1957) 28 Comp. Cas. 20. 15 [1924] A.C. 788. 
14 [1957] Andhra Pradesh 308. 
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«It is undoubtedly true that at the foundation of applications for winding-up, on 
the ‘just and equitable’ rule, there must lie a justifiable lack of confidence in the con- 
duct and management of the company’s affairs. But this lack of confidence must be 
grounded on conduct of the directors, not in regard to their private life or affairs, but 
in regard to the company’s business. Furthermore the lack of confidence must spring 
not from dissatisfaction at being outvoted on the business affairs or on what is called 
the domestic policy of the company. On the other hand, wherever the lack of confidence 
is rested on a lack of probity in the conduct of the company’s affairs, then the former 
is justified by the latter, and it is under the statute just and equitable that the company 
be wound up”. 

Now, if we examine the allegations contained in the petition, all that they 
boil down to is that lack of confidence springs from the petitioners’ apprehen- 
sions at being outvoted on the business affairs of the Company. There is no 
suggestion, whatsoever, that there is any lack of honesty or probity on the 
part of management. That being the case, mere trotting out of allegations viz., 
that disputes have arisen and that the minority group has lost confidence in 
the majority group, will not be a sufficient ground for winding up the Com- 
pany. The above observations of the Privy Council have been cited with ap- 
proval by the Supreme Court in R. E. S. Corpn. Lid. v. Nageshwara Rao'®. 
It is not necessary to refer to the two other decisions relied on by Mr. Banaji 
viz., In re Janbazar Manna Estate, Limited'7 and Seethiah v. Venkatasubbiah'8, 
because they reiterate the view laid down by the Privy Council in Loch’s case 
and state in general terms that the views of the majority of the shareholders 
must prevail.and the mere fact that there is difference of views cannot be 
considered’ to be sufficient reason for winding up the Company. 

It only remains to deal with a small point that was made out by Mr. Bhatt 
based on certain observations in Re Baku Consolidated Oilfields’?. 
In that case: 


The company was formed to acquire the undertakings of four other com- 
panies carrying on an oil business in Russia. Before the undertakings could 
‘be acquired, they were confiscated and since 1920 the company had been en- 
gaged in an endeavour to substantiate a claim against the government in Russia. 
It had not otherwise carried on any business and had considerable assets, 

It was held: í 


“in the circumstances the whole substratum of the company had gone and a 
compulsory order ought to be made. Such claim as the company had against the autho- 
rities in Russia could be equally well enforced by a liquidator”. 4 
In my judgment, this is not an authority for the proposition that in all cases 
the liquidator would be in a better position to lodge a claim for compensation 
for the acquisition of the undertakings. In Re Bakw’s case the Soviet Govern- 
ment had confiscated the undertakings. That was a case of expropriation. In 
the normal course there is no question of demanding any compensation in res- 
pect of-an order for confiscation and what the company could do was to try to 
prevail upon the Soviet Government to give some compensation. There was 
no guarantee that the Soviet Government would give any compensation. The 
question, therefore, of putting forward all the material for the purpose of 
arriving at a correct figure of compensation did not arise. The company had 
to content itself with making a claim in the hope that something would even- 
tually come out-of it. It was rightly held that a liquidator would be as much 
competent as the directors of the company to make all possible endeavours to 
substantiate their claim. Myr. Banaji, on the other hand, has relied upon cer- 
tain observations in Re Eastern Telegraph Co. Ltd.29 They are (p. 111): 

“ ..The compensation has to be assessed and received. The amount of compensation 
‘is a_matter of great importance, and it is obviously desirable in everybody’s interest— 
16 [1956] A.I.R. S.C. 213, at p. 216. 19 [1944] 1 Al) E.R. 24. 


17 (1980) I.L.R. 58 Cal. 716. 20 [1947] 2 All E.R. 104. 
18 [1949] A.ILR, Mad. 675. 


L.B.—38. 
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both in the interests of the preference stockholders and of the ordinary stockholders— 
that the company’s case as to the amount of compensation should be cogently and 
effectively put in order that the compensation received may be as large as possible. It 
seems to me that the proper people to look after that matter are the directors of the 
company, who are directors also of all the other companies in the group, and who are 
well acquainted with the undertaking of Cable and Wireless, Ltd.”. i 
It is thus clear that even for the limited purpose of securing the maximum 
amount of compensation, it is desirable that the Company should be kept on 
going, so that the directors would be in a position to extract the maximum ad- 
vantage out of it. 
' After giving my anxious consideration to the pros and cons of the situation, 
T have come to the conclusion that no case has been made out by the'petitioner 
which will justify an order for winding up the Company. i 
- The result is that the petition fails and is dismissed with costs. These costs 
‘will include costs of the petition before Shah J. as also costs in appeal from that 
order. They will also inelude costs of the notice of motion taken out by the 
‘petitioners. Costs to be taxed. Counsel certify. The undertaking given by 
‘the Company in the appeal is discharged. 
D l Petition dismissed. 
Solicitors for the petitioners: Motichand & Devidas. l 
Solicitors for the respondents: Kanga & Co. 


Before Mr. Justice Tambe and Mr. Justice V. S. Desai. 


- THE CENTRAL PROVINCES SYNDICATE (PRI.) LTD. v. THE 
` COMMISSIONER OF INCOME-TAX, NAGPUR. °. 


Bombay Court-fees Act (Bom. XXXVI of 1959), Schedule I, Art. 16; Schedule II, 
; Art. 1(£); Sec. 12—Court-fees Act (VII of 1870), Schedule II, Art.°1(d)(ii)—Consti- 
tution of India Seventh Schedule, List II entries 3, 66; List III entry 47; List I entries 

96, 77; Arts. 146, 229, 248(1), 14—Government of India Act, 1935 [26 Geo. V, c 2], 
Sees. 216, 228—Levy imposed by art. 16 in Sch. I to Bombay Court-fees Act, 1959, 
whether ultra vires State Legislature-—Court-fee distinguished from tax—Whether 
levy under art. 16 offends against art. 14 of Constitution—Applications by assessees 
under s.'66, Indian Income-tax Act, 1922, made after coming into force of Bom, Act 

~ XXXVI of 1959, in respect of assessment proceedings commenced when Act VII of 


1870 in force—Such applications whether governed by art. 16 in Sch. I to Bom. Act 
XXXVI of 1959, 


The levy of Court-fees imposed by art. 16 in Schedule I to the Bombay Court~fees 
Act, 1959, is not beyond the competence of the State Legislature. 
' The only feature of the Court-fee, which distinguishes it from a tax is that unlike 
the tax, which is an imposition made for public purposes without any reference 
to any special benefit to be conferred upon the payers of the tax, the Court-fee 
is imposed on persons who want to file documents in Court or obtain certified 
copies from the Court and the imposition can thus be said to have reference 
to the special benefit of getting documents filed or receiving copies which 
are obtained by the persons from whom payment is asked, ‘There is, however, no 
monetary measure of the fees charged for the services rendered, and the levy of the 
_ fees can also not be said to be in proportion to the services rendered. As to the 
second .element, namely, that the fees collected had to be earmarked to meet the 
expenses for rendering the services and must not go to the general revenue of the 
State to be spent for general public purposes, this element was never -present in the 
Court-fees levied and collected. The fees collected under the Court=fees Act were 
always considered as raised for general revenue and went to the general public revenue. 


* Decided, March 8/9, 1961. O.C. J. I.T. 16/60, 17/60, 19/60, 20/60; 21/80, 22/60, 23/60, 


Application No. 30 of 1959 (with I. T. Appli- 24/80, 28/60, 26/60, 27/60, 28/60. 2/81. 4/61 
cations Nos. 1/60, 6/60, 7/60, 14/60, 15/60, 5/61, 6/61, snd TIL) (60, 28/60, 2/61, 4/61, 
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Commr.: H.R'E. v. L.T. Swamiar Ratilal Panachand v. State of Bombay,’ Sri Jagan- 
nath v. State of Orissa, Rachappa Subrao v. Shidappa Venkatrao, M. S. U. Mills Ltd, 
vy; State of Rajasthan’ and Khacheru Singh v. S. D. O. Khurja,’ referred to. 

The levy of Court-fee under art. 16 in Schedule I to the Bombay Court-fees Act, 
1959, is not discriminatory and does not offend against art. 14 of the Constitution of 
India. ' ce = 

Applications made-by an assessee under s. 66 of the Indian Income-tax Act, 1922, 
after the coming into force of the Bombay Court~fees Act, 1959, in respect of assess- 
ment proceedings commenced when the Court-fees Act, 1870, was in force, are not 
governed by art. 16 in, Schedule I to the Bombay Court-fees Act, 1959, but are 
governed by the Court-fees Act, 1870, Article 16 in Schedule I to the Bombay 
Court-fees Act, 1959, in so far, as it prescribes a new method of computation of 
claim in applications by the assessee under s. 66 of the Indian Income-tax Act, 1922, 
cannot apply to the aforesaid applications. The rate that is fixed by art. 16 whose 
application only depends on the availability of this computation will not, therefore, 
also apply to such applications. ee 

Shantabai v. Municipal Corp.,’ affirmed. 


Tur facts appear in the judgment. 


R. d. Kolah, for the petitioner. 7 r 
H. 'M. Seervai, Advocate General, for the State. 


V. S. Desar J. This is a group of Income-tax applications, requesting this 
Court to direct the Income-tax Appellate Tribunal to draw up a statement of the 
case and to refer to this Court certain specified questions of law. In some of 
these applications, the aforesaid relief is claimed only under s. 66(2) of the 
Indian Income-tax Act, while in others, the said relief is also claimed in the 
alternative by an appropriate writ or direction under art. 226 of the Con- 
stitution. All these applications have been filed after the Bombay Court-fees 
Act of 1959 (Bombay Act XXXVI of 1959) came into force on August 1, 
1959. Article 16 of the First Schedule of the said Act, hereinafter called the 
new Act, has prescribed a fee to be paid on applications by the assessee under 
s. 66 of the Indian Inecome-tax Act. Article 1(f) of the Second Sehedule of 
the new Act has provided for fees to be paid .on petitions or .applications 
under s. 45 of the Specific Relief Act, under arts. 226 and 227 of the Consti- 
tution and for other petitions and applications not otherwise provided for in 
the Act. In all these applications, contentions are raised as to the constitu- 
tional validity of the provisions of art. 16 ‘of the First’ Schedule in the new 
Act, and also as to the applicability of the new Act to the present applications. 
In view of the importance of the questions raised, and, in view of the fact that 
these questions are likely to rise in a large number of other applications also, we 
have set these applications for hearing only on those contentions. As we are not 
concerned with the merits of all these cases at the present stage, it is not necessary 
to state the facts out of which the applications arise. It may, however, be men- 
tioned that the assessment proceedings out of which these applications arise had 
commenced a long time before the new Act was enacted and came into force. 


- In view of the contentions raised, notices were issued to the Advocate Gene- 
ral in some of these applications. The learned Advocate General has appeared 
and has requested that the State of Maharashtra should be added as a party 
to these applications, and the affidavit which the State wants to file should be 
taken on record in reply to the contentions raised in the petitions with which 
the State -is concerned. In the other applications, in which notices have not 
been issued to the Advocate General so far, the petitioners: have under- 
taken to have such notices issued, and the learned Advocate General has. stat- 


1 [1954] A. I. R. S. C. 282. Bom. L. R. 489, P. o. 
2 (1954) 56 Bom. L. R. 1185, S. C. è 5 [1954] A. I. R. Raj. 178. 
3 [1954] A. I. R. S. C. 400. 6 [1960] A. I. R. All. 462, F. B. 
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ed that he would waive the service of the notices and appear in those cases 
also. He has made a request that in those matters also the State of Maharashtra 
should be made a party. It is also agreed that the affidavit which has been filed 
on behalf of the State of Maharashtra in some of the matters should be read as 
the affidavit in all the other matters also. During the course of the hearing, 
an affidavit in rejoinder has been filed by the petitioners, and a sur-rejoinder 
by the State. We have been requested to take these affidavits on record. We 
have granted all these requests and made orders accordingly. 


Under the Income-tax Act, an advisory jurisdiction has been conferred on 
the High Court in connection with questions of law arising on certain orders 
passed by the Appellate Tribunal. Thus, where the Appellate Tribunal hears 
and decides an appeal which is preferred to it under s. 33(/) of the Income-tax 
Act, and passes an order and communicates the same to the assessee and the 
Commissioner under s. 338(4) of the Act, both the assessee and the Commis- 
sioner are entitled, under s. 66, sub-s. (Z), to make an application to the 
Appellate Tribunal, within sixty days of the date on which notice of the order 
under s. 33(4) is served on them, requiring the Appellate Tribunal to refer 
to the High Court any question of law arising out of such order, and, where 
such questions of law exist, the Appellate Tribunal is bound to draw up a 
statement of the case and refer it to the High Court. Under the provisions 
of this sub-section, when the application is at the instance of the assessee, it 
has got to be accompanied by a fee of one hundred rupees. If the Appellate 
Tribunal takes the view that no questions of law arise out of its order, and 
refuses to state the case and the assessee is content with this refusal, he is 
entitled to withdraw his application, in which ease, the fee of one hundred 
rupees paid by him is refunded to him. Under s. 66, sub-s. (2), if the assessee 
or’ the Commissioner, as the case may be, is not satisfied with the Tribunal’s 
refusal to state the case to the High Court, he is entitled to make an applica- 
tion to the High Court, requesting the High Court to direct the Tribunal to 
draw up the case and refer it to the High Court, and, if on such application, 
the High Court is not satisfied of the correctness of the decision of the Appel- 
late Tribunal in refusing to state the case, it may require the Appellate Tri- 
bunal to state the case and to refer it to the High Court. Section 66, sub-s (3), 
provides for cases where the Tribunal rejects applications made to it under 
s. 66(7) on the ground that they are time-barred. In such cases, the assessee 
or the Commissioner, as the case may be, is entitled to apply to the High 
Court and if the High Court is not satisfied with the correctness of the Appel- 
late Tribunal’s decision as to limitation, it may require the Appellate Tribunal 
to treat the application as made within time and deal further with it. It will 
thus be seen that the applications which the assessee or the Commissioner can 
make to the High Court under s. 66 of the Indian Income-tax Act are the 
applications contemplated by the provisions of s. 66(2) and s. 66(3). In the 
applications under s. 66(2), the only question involved is whether any ques- 
tion of law arises on the order passed by the Tribunal under s. 33(4) of the 
Act, and the only relief claimed is that the Tribunal should be directed to 
draw up the statement of case and refer it to the High Court. In the appli- 
cations under s. 66(3), the only question involved is whether the Tribunal 
was right or wrong in rejecting the application on the ground of limitation 
and the relief claimed is that the Tribunal should be directed to deal with the 
application treating it as filed within time. The merits of the questions of 
law or determination of those questions are not involved in dealing with the 
applications under s. 66(2) or s. 66(3). Under the Court-fees Act of 1870 
which applied to all applications under s. 66(2) or s. 66 (3) of the Income- 
tax Act, until the said Act was repealed by the new Court-fees Act on August 
1, 1959, all such applications fell under art. 1(d) of the Second Schedule in 
the Court-fees Act of 1870. That article was as follows: 
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1 i 2 © 8 _ 
(1) Application (d) When presented to a High ' 
or Court— 
Petition: ' (i) under section 45 of: the Specific 


Relief Act, 1877 or for directions, 
orders or writs under article 226 of ' 
the Constitution. . .. Yen rupees. 
(ii) in any other case , .. Five Rupees. 
These applications fell under item (i) of art. 1(d), namely, ‘‘in any other 
case’’ and were, therefore, liable to pay,a Court-fee of only five rupees., Under 
the new Act, the applications by an assessee under s. 66 of the Indian Income- 
tax Act are "governed by art. 16 of the First, Schedule. At the material time 


Li g 
x‘ 


when these applications were filed the said article read as follows: ' 
1 2 3 cae 

“16. Application or petition made ... One half of ad valorem: fee leviable 
by any assessee to the High Court on the amount in dispute (namely, the 
under section 66 of the Indian Income difference between the amount actually 
Tax Act, 1922. assessed and the amount admitted by 


the assessee as assessable), subject to 
‘the minimum fee of fifty rupees.” 
By a subsequent amendment, the portion of the article in the third iia 
was amended, and the said amended. article now reads as follows: 


$ 


1 2 3 
“16. Aplication or petition made by __, One half of ad valorem fee leviable 
any assessee to the High Court under on the amount in dispute (namely, the 
section 66 of the Indian Income Tax difference between the amount’ of tax 
Act, 1922. actually assessed and the amount of 


tax admitted by the assessee as 
payable by him), subject to the 
minimum fee of fifty rupees.” 


The provision corresponding to art. 14) in the Second Schedule of the old 
Act is now to be found in art. 1(f) of the Second Schedule in the new Act. 
The said provision in the new Act reads as follows: 

` 1 2 3 


“(f) When presented to the High 
Court— 

(i) under section 45 of the Specific Fifty Rupees. ° 
Relief Act, 1877 or for directions, 
orders or writs under article 226 of the 
Constitution for any purpose other 
than the enforcement of the funda~ 
mental rights conferred by Part IJI 
thereof; 

(ii) for directions, orders or writs Twenty Rupees. ` 
under article 226 for the enforcement 
of any of the fundamental rights con- 
ferred by Part III of the Constitution 
or for the exercise of its jurisdiction 
under article 227 thereof; 

(iti) in any other case not otherwise _ Five Rupees.” 
provided for by this Act. 


Under the new Act, therefore, applications by the assessee under s. 66 of the 
Income-tax Act have been separated from the other applications with which they 
were formerly treated under the-old Court-fees Act, and have been separately 
provided for under art. 16 in the ad valorem Schedule, and made liable to 
pay Court-fee ad valorem on the amount in dispute subject to the minimum 


` 
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6 
fee of fifty rupees. There can be no doubt whatever that the burden of Court- : 
fee thrown on these applications under the new Act is considerably greater 
than what it was under the old Act. one | i 

It is contended for the petitioners that the levy imposed by art. 16 -is not 
a fee, but in reality a tax and, therefore, beyond the competence of the State 
Legislature. The next contention urged is that the said levy is discriminatory 
and offends against art. 14 of the Constitution. The third contention is that 
the right of the petitioners to make an application to the High Court under 
s.66 of the Inicome-tax Act is a substantive right which is vested in them when 
the assessment proceedings, out of which the application arises, are commenced. 
This right of the petitioners cannot be taken away and cannot be impaired or 
imperilled, nor can it be made more stringent or more onerous by any subse- 
quent legislation unless the said: legislation stated so either in express words 
or by necessary intendment. The new Court-fees Act does not do so either 
expressly or by necessary’ intendment. The present applications of the peti- 
-tioners, therefore, must be governed by the law relating, to Court-fees which 
existed at-the time when the assessment proceedings were first commenced and 
their vested rights came into existence. The provisions of the new Act, there- 
fore, cannot be applied to the present petitions and the petitioners will be 
entitled to pay the same Court-fee as was required to be paid by them under 
the old Court-fees Act. The last contention raised is as to the correct inter- 
pretation of the entry as it stood at the time when the applications were filed. 

As to the first contention, it is pointed out that the only entry in the Legis- 
lative List of the State under which the State Legislature may have power to 
make law levying Court-fee is entry No. 3 in List IT, in the Seventh Schedule 
in the Constitution. The only other entry relating to fees in the State List is 
-entry No. 66, but it does not include fees taken in any Court. The levy cannot 
be justified under any other entry of this List. There is no entry even in List 
IIT, under which the levy can fall, and entry No. 47 in the III List also does 
not include fees taken in any.Court. Now, entry No. 3 in List II only em- 
powers the levying of a fee. In other words, the levy imposed under this entry 
must have the necessary characteristics of a fee and cannot be a tax. If the 
. present Imposition has not got the characteristics of a fee, but has, on the other 
hand, all the characteristics of a tax, it would be a tax and not a fee, and 
cannot, therefore, be justified under entry No. 3 in List IJ. It is contended 
that the Constitution has. made a clear distinction between a tax and a fee, 
and when the Constitution permits the levying of fees, it cannot be said that it 
has permitted the levy of a tax. If the present levy, therefore, is a tax, it can fall 
only under entry 96 in List I in Schedule VII or under art. 248(7) of the Con- 
stitution. But in either of these cases, it will be only within the competence of 
the Parliament to impose such a levy, and not within the competence of the 
State Legislature. ; 

In support of the submission that the levy in the present case is a tax and 
not a fee, reliance is placed on the distinction between a fee and a tax pointed 
out by the Supreme Court in some of its decisions, and the test which these 
decisions have laid down for determining whether a given levy is a tax or a 
fee. The first of these decisions is in the case of Commr, H. R. E. v. L. T. 
Swamiar'. In that case, the Supreme Court was considering the constitutional 
validity of s. 76 of, the Madras Hindu Religious and Charitable Endowment 
Act, which had authorised the levy of an annual contribution on all religious 
Institutions, the maximum of which was fixed at five per cent. of the income 
derived by them. The enactment in that case fell under entries 10 and 28 
of List, III, and the fee levied was under. entry 47 in List III. A contention 
was raised before their Lordships that the levy imposed by s. 76 was not a 
fee, but a tax, and,. therefore, beyond the competence of the State Legislature. 
In dealing with that contention, their Lordships dealt with the difference be- 
a eee. , 1 . [1954] A. I. R. S, C. 282, l 
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tween a tax and a fee, and observed as follows (p. 295) : 

\"' 44 tax...is'a compulsory exaction of money by public authority for public pur- 
poses enforceable by law and is not payment “for services rendered”? This definition 
brings out, in our opinion, the essential characteristics of a tax as distinguished from 
other forms of impositions which, in a general sense, are included within it. It is said 
that the essence of taxation is compulsion, that is to say, it is imposed under statutory 
power without the tax-payer’s consent’ and the payment is enforced by law.... 

‘ The second ‘characteristic of tax is that it is an imposition made for public purpose 
without reference to any special benefit to be conferred on the payer of the tax. This 
is expressed by saying that the levy of tax is for the, purposes of general revenue, which 
when collected, forms part of the public revenues of the State. As the object of a tax 
is not to confer any special benefit upon any particular individual, there is, as it is said, 
no element of ‘quid pro quo’ between the tax payer and the public authority...Another 
feature of taxation is that as it is a part of the common burden, the quantum of 
imposition upon the tax-payer depends generally upon his capacity to pay.” 


As to fees, their Lordships observed (p: 295): 


'“ a fee’ is generally defined to be a charge for a special service rendered to indi- 
viduals % some governmental agency. The amount of fee levied is supposed to be 
based on the expenses incurred by the Government in rendering the service, though 
in many cases the costs are arbitrarily assessed. Ordinarily, the fees are uniform and 
no account is taken of ‘the varying abilities of different recipients to pay.... These are 
undoubtedly some of the general characteristics, but as there may be various kinds 
of fees, it is not possible to formulate a definition that would be applicable to all cases.” 
Having thus mentioned the essential characteristics of a tax and a fee, their 
Lordships observed (p. 284) : 


‘,..The distinction between a tax and a fee lies primarily in the fact that a tax is 
levied as a part of the common burden, while a fee is payment for a special benefit or 
privilege. Fees confer a capacity, although the special advantage, as for example, in 
the case of registration fees for documents or marriage licences, is secondary to the 
primary motive. of regulation in the public interest. Public interest seems to be at 
the basis of all impositions, but in a fee it is some special benefit which the individual 
receives. It is the special benefit accruing. to the individual which is the reason for 
payment in the case of fees; in the case of a tax, the particular etree if it exists 
at all is an incidental result of State action. , 

As fee is a sort of return or consideration for services anderai, it is Seeley neces- 

sary that the levy of fees should, on the face of the legislative provision, be correlated 
to the expenses incurred by Government in rendering the services. If the money thus 
paid is set apart and appropriated specifically for the performance of such work and 
is not merged in the public revenues for the benefit of the general public, it could be 
counted as fees and not a tax. There is really. no generic difference between the tax 
and fees and the taxing power of a State may manifest itself in three different forms 
known respectively as special assessments, fees and taxes.” 
Applying these tests to the levy in question in that case, their Bordin held 
that the impugned levy was not a fee but a tax. The same principles were 
stated by their Lordships of the Supreme Court in the case of Ratilal Pana- 
chand v. State of Bombay?. After having stated the main characteristics of 
a tax and a fee, their Lordships observed (p. 1195) : 

‘,..Fees...are payments primarily in the public interest, but for some special ser- 
vice rendered or some special’ work done for the benefit of those from whoni the 
payments are demanded. Thus in fees there is always an element of quid’ pro quo which 
is absent in a’tax. It may not bé possible to prove in every case that the fees that are 
collected by the Government approximate td the expenses that are incurred by it in 
rendering any particular kind of services or in performing any particular work for the 
benefit of certain individuals. But in order. that’ the collections made by the Govern- 
ment can ‘rank as fees, there must be co-relation’ between the levy imposed and the 
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expenses incurred by the State for the purpose of rendering such services. This can 
be proved by showing that on the face of the legislative provision itself, the collections 
are not merged in the general revenue but are set apart and appropriated for rendering 
these services. Thus two elements are essential in order that a payment may be re- 
garded as a fee. In the first place, it must be levied in consideration of certain services 
which the individuals accepted either willingly or unwillingly and in the second place, 
the amount collected must be ear-marked to meet the expenses of rendering these 
services and must not go to the general revenue of the State to be spent for general 
public purposes...” 

In Sri Jagannath v. State of Orissa’, their Lordships observed (p. 403): 

. ©,,,there is no generic difference between a tax and a fee and both are different 
forms in which the taxing power of a State manifests itself. Our Constitution, however, 
has made a distinction between a tax and a fee for legislative purposes and while there 
are various entries in the three lists with regard to various forms of taxation, there is 
an entry at the end of each one of these lists as regards fees which could be levied in 
respect of every one of the matters that are included therein. 

A tax is undoubtedly in the nature of a compulsory exaction of money by a public 
alithority for public purposes, the payment of which is enforced by law. But the essen- 
tial thing in a tax is that the imposition is made for public purposes to meet the general 
expenses of the State without reference to any special benefit'to be conferred upon the 
payers of the tax. The taxes collected are all merged in the general revenue of the 
State to be applied for general public purposes. Thus, tax is a common burden and 
the only return which a tax-payer gets is the participation in the common benefits 
of the State. Fees, on the other hand, are payments primarily ‘in the public interest 
but for some special service rendered or some special work done for the benefit of 
those from whom payments are demanded. 

.Thus, in fees there is always an element of ‘quid pro quo’ which is absent in a tax. 
Two elements are thus essential in order that a payment may be regarded as a fee. 
In the first place, it must be levied in consideration of certain services which the indi- 
viduals accepted either willingly or unwillingly. But this by itself is not enough to 
make the imposition a fee, if the payments demanded for rendering of such services 
are not set apart or specifically appropriated for that purpose but are merged in wp 
general revenue of the State to be spent for general public purposes.” 

In the case of Ratilal Panachand v. State of Bombay, to which we 
have referred above, their Lordships were considering the contribution levied 
under s. 58 of the Bombay Public Trusts Act, and in the Orissa case, the contri- 
bution imposed under s. 49 of the Orissa Hindu Religious Endowments Act. 
In both those cases, the Supreme Court held that the contributions levied were 
fees and the levy, therefore, fell within the purview of entry 47 in List IIT 
in Schedule VII of the Constitution. Mr. Kolah for the petitioners has argued 
that both the elements which are required to be present in an imposition to 
justify it as a fee according to the Supreme Court decisions are absent in the 
present impugned levy. In the first place the fees charged cannot be said 
to be in consideration for the services rendered for they are not commen- 
surate with the services rendered and in the second place the amounts collected 
are not earmarked to meet the expenses of rendering such services but they 
go to the general revenue of the State to be spent for general public purposes. 
He has argued that not only that the levy has not the requisites of a fee, 
but it has, on the other hand, all the essential characteristics of a tax. It is 
in the nature of a compulsory exaction of money, because s. 5 of the Court-fees 
Act makes it obligatory on any suitor to pay the Court-fee preseribed, by 
providing that unless such a fee has been paid, no document shall be filed, 
exhibited or recorded in any Court of justice. It is collected as a general source 
of revenue to meet the general expenses of the State without reference to any 
special advantage to be conferred upon the payers of the tax. There is no 
element of quid pro quo in the levy, and the imposition appears to have been 
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levied in view of the capacity of the payers to- bear the burden and pay 
the same. According to Mr. Kolah, the impuged levy is à tax and not a fee, 
and, therefore, beyond the competence of the State Legislature. 

Now, as we have pointed out earlier, the applications under s. 66(2) of the 
Income-tax Act arise when the Appellate Tribunal has refused to state the 
case to the High Court, and the only question which the High Court is called 
upon to decide on such an application is whether any question of law does 
or does not arise on the order of the Appellate Tribunal under s. 33(4) of the In- 
come-tax Act. Applications under s. 66 (3) are only limited to an enquiry into the 
question of limitation. Under s. 66(Z), if questions of law arise on the order 
of the Appellate Tribunal, the~Appellate Tribunal is bound to draw up the 
statement of the case and refer it to the High Court either at the instance of the 
assessee or the Commissioner. Where the Appellate Tribunal refuses to make 
a reference, and the aggrieved party comes to the High Court, what the ag- 
grieved party wants the High Court to do is to direct the Appellate Tribunal 
to perform its obligatory duty to draw up the statement and refer the case 
to.the High Court. The merits of the questions of law which arise on the 
order are not required to be considered at that stage, nor is the High Court 
required to adjudicate upon them at that stage. An application for such relief, 
according to Mr. Kolah, is not in essence or substance different from an appli- 
cation under s. 45 of the Specifice Relief Act or under art. 226 of the Consti- 
tution. If receiving, entertaining and deciding an application by the Court 
of law is regarded as service rendered to the applicant the service that is re- 
quired to be rendered in dealing with an application, under s. 66(2) of the 
Income-tax Act, is not very different from that which is required to be rendered 
in an application under s. 45 of the Specific Relief Act or under art. 226 of 
the Constitution. The applications under s. 66(3) are only confined to the 
correctness or otherwise of the Tribunal’s decision on. the question of limita- 
tion. According to Mr. Kolah the service required to be rendered on such 
applications is even much less than on an application under s. 66(2). Now, 
according to Mr. Kolah, the applications under s. 45 of the Specific Relief Act 
and those under art. 226 of the Constitution which are practically on a par 
with the applications under s. 66(2) of the Income-tax Act, are required to 
pay a much smaller Court-fee as provided in art. 1(f) of the Second Schedule 
to the new Court-fees Act. If the Court-fee required to be paid on these appli- 
cations is regarded as a proper charge for the service rendered, the Court-fee 
levied under art. 16 of the First Schedule of the new Act on applications under 
s. 66 of the Income-tax Act is wholly out of proportion to the service rendered. 
It cannot, therefore, be said to be charged in consideration of rendering any 
service and cannot, therefore, be said to have an element of ‘guid pro quo’ in 
it. The levy of Court-fee is not co-related with the expenses incurred in 
rendering the services for which it is purported to be charged. The Court-fee 
collected under the Court-fees Act is not earmarked to meet the expenses for 
rendering the service, but goes to the general revenue of the State to be spent 
for general public purposes. Mr. Kolah argues that the levy of Court-fee as 
fees for the administration of justice cannot be justified unless the fees charged 
are adjusted and utilised so as to meet the administration of civil justice only. 
The class of litigants on whom this levy is imposed is the class of civil litigants. 
If the fee is imposed for rendering a service to this class of litigants, the fee 
levied has to be co-related with the expenses incurred in the administration 
of civil justice. If the civil litigants are also required to bear the burden of 
the administration of eriminal justice in the State. the imnosition on them 
will be in the nature of a tax and not a fee. According to Mr. Kolah the fees 
collected from the civil litigants are far in excess of the costs ineurred by the 
State in the administration of civil justice. The fees charged as Court-fees are, 
therefore, not in consideration of the services rendered to the pavers of-the 
fees but with a view to raise a general source of revenue. Mr. Kolah argues 
that the administration of justice is one of the primary functions of the State, 
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and the expenses incurred by the State for the fulfilment of this primary. 
function cannot be recovered by levying a fee from only a section of the liti- 
gating public, namely the civil litigants. In support of his contention that 
the fees collected by way of Court- fees are not earmarked but go to the general 
revenue to be used for general public purposes, Mr. Kolah has referred to the 
affidavit put in on behalf of the State, where it has not been denied that the 
Court-fees are not collected in a separate fund and earmarked only for meeting 
the expenses of the administration of justice. He has invited our attention 
to the stand taken by the State in its affidavit that the Court-fee is capable of 
being levied as a general source of revenue. 

Now, if the fee permitted to be levied under entry 3 j in List II of the Schedule 
VII of the Constitution must possess both the elements which the Supreme 
Court has laid down-as the essential elements of a ‘fee’ it will have to be 
held that the impugned levy does not possess the said elements not at any 
rate both of them. Inasmuch as the ‘Court-fee is taken from suitors who want 
to litigate their cases in the Court of law the fee charged can be regarded as 
in consideration of the service which the litigants obtain from the Courts and 
the first element can be said to be satisfied. Even then there is considerable 
force in the submission of Mr. Kolah that the fees charged are. not reason- 
ably related to the services rendered as proper charge for the services rendered 
either to the individual payer or to’ the class of the payers taken as a whole. 
As to the other element it is undoubtedly not present in the Court-fees since 
the fees charged and collected are not earmarked to meet the expenses of ren- 
dering the services but go to the general revenue of the State to be spent for 
general public purposes. If the validity of the legislation levying the Court- 
fee is to depend upon whether the fee levied thereunder satisfies the tests laid 
‘down by the Supreme Court decisions the legislation will have to be held as 
invalid ‘and beyond the competence of the State Legislature. 

The learned Advocate General has argued that the Court-fees do not belong 
to the class of fees with which the Supreme Court was dealing in the cases 
which have been referred to by Mr. Kolah. The Court- fees are and have al- 
ways been treated on a different footing from all other fees. The-element of 
quid pro quo has never been present in the Court-fees ever since the Court-fees 
have- been’ imposed. The imposition of ad valorem Court-feesy on money claims 
is not on the basis of the services rendered in adjudicating the said claims. For 
instaneé, a suit on negotiable instrument, like a promissory note of a consider- 
able value, in which a considerable amount of Court-fee is required to be paid, 
will not require as much time and effort in disposing’ it of as may be required 
in a suit of a ‘much’ smaller claim’ where complicated questions of law arise. 
The Court-fées leviable in probate ‘proceedings will also show that the levying 
of the Court-fees is not dependent’ upon the service rendered to the litigant. 
That the Court-fee was imposed as a general’ source of revenue has always 
been the feature of the Court-fee all along. There is intrinsic evidence in ‘the 
Act itself, for instance, in s. 12, that the Court-fee was a measure for raising 
the revenue of the State.’ He has in that connection invited our attention to 
the observations of the Privy Council in the case of Rachapva Subraa v. Shid- 
appa Venkdtrao*, ‘where their Lordships have observed as follows (p. 518) : 

' “The Court-fees Act was passed not to arm a litigant with a weapon of technicality 
against his opponent, but to secure revenue for the benefit of the State. This is evident 
from the character ‘of the Act, and is brought out by section 12, which makes the deci- 
siori of the First Court as “to value final as between the parties, and enables a Court ‘of 
Appeal to correct any error as to this, only where the First Court decided to the detri- 
rñent of the revenue” ` 
That the revenue raised, by the levy of. Court-fees goes to the general revenue 
of the State has also been true of the Court-fees all along. The learned Advo- 
cate General pointed out that even under the Constitution, arts. 146 and 229 


4 (1918) I. L. R. 43 Bom. 507, s.o. 21 Bom. L, R. 489, P. Cc." 
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will show that fees or other moneys taken by the Court shall form part of the 
consolidated fund, and shall not, therefore, be earmarked as for a separate 
specific purpose. It is also pointed out that the distinction between Court-fee 
and the other kinds of fee is to be found in Legislative Lists themselves. In 
each of these Lists, there is an entry providing for the levy of fees, but each 
of these entries is careful in pointing out that the fees in the said entry will 
not include fees'taken in any Court. The learned Advocate General has urged 
‘that not only the legislative practice has always treated the Court-fees in 
a distinct and separate category by itself, but the judicial decisions also have 
always recognised this difference between Court-fees and the other fees. In 
this connection, he. has referred to the. observations of Wanchoo C.J. of the 
Rajasthan High Court, in the case reported in M. S. U. Mills Lid. v. State of 
Rajasthan.© The learned Chief Justice after having pointed out that the levy 
by way of a fee is not meant to augment the general revenue of-the State, but 
is fixed generally at such a level as to meet the expenses of the services rend- 
‘ered by the State in connection with the matters for which the fee is levied, 
‘further observed (p. 180) : 

“This distinction, however, is not ‘always kept in mind rigorously in legislative 
enactments, and many a time what is called a fee is really a tax meant for raising 
revenues...So far, as fees are concerned, they have to be divided into two parts. There 
are some fees which are really taxes though they are called fees. In their case, all the 
incidents of a tax apply, and the limitations to which fees are subject do not apply. As 
an example of this kind, we may mention Court-fees under the Court-fees Act.” 

In a recent case from the Allahabad High Court, reported in Khacheru Singh 
v. S. D. O. Khurja® in which the levy of Court-fee on a writ application to the 
High Court was challenged as being a tax and not a fee on the ground that the 


levy did not satisfy the two essential conditions laid down by the Supreme 


Court decisions as the requisites of a fee, their Lordships of the Allahabad High 
Court observed : 

“ ..the definition of fee to be found in the above Supreme Court cases is not intend- 
ed to be exhausted. The provisions of Art. 146(3) and Article 229(3) shows that there 
exists another class of imposition, also called a fee in the Constitution, which differs 
from the type of fee which the Supreme Court had under consideration. Though the 
fees realised under the Court Fees Act are not appropriated for any. specific purpose 
but form part of the general revenues of the State it would fall within the expression 
‘fee’ -in the Constitution” ——. 

In our opinion, there is considerable substance in the submissions which are 
urged .by the learned Advocate General. The only feature of the Court-fee 
which distinguished it from a tax was that unlike the tax, which was an impo- 
sition made for public purposes without any reference to any special benefit to be 
conferred upon the payers of the tax, the Court-fee was imposed on persons 
who wanted to file documents in Court or obtain certified copies from the 
Court and the imposition could thus be said to have reference to the special 
benefit of getting documents filed or receiving copies which was obtained by 
the persons from whom payment was asked. There was, however, no monetary 
measure -of the fees charged for the services rendered, and the levy of the fees 
could also not be said to be in proportion to the services rendered. As to the se- 


.cond element, namely, that the fees collected had to be earmarked to meet the ex- 


penses for rendering the services and must not go to the general revenue of 
the State to be spent for general public purposes the said element was never 
present in the Court-fees levied and collected. The fees collected under the 


Court-fees Act were always considered as raised for general revenue and went 


i 
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to the general public revenue. That the Court-fees Act was a measure for 
raising public revenue was held -by the Privy Council in Rachappa Subrao v. 
Shidappa.Venkatrao, to which the learned Advocate General referred. . That 
the Court-fees Act was in essence a taxing statute and that the fees collected 
5 [1954] A. TR. Raj. 178. : asd 6 [1960] A.T. R. All. 462, F B. - 
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under the Act were for the purposes of raising general public revenue: has 
been the view expressed about the enactment in several judicial decisions., 
Under the Government of India Act, 1935, the Federal Court was empowered 
to make rules as to the fees to be charged in respect of the proceedings in that 
Court. Under item 58 of the Federal Legislative List of the 7th Schedule in 
the Act, the Federal Legislature was given power to legislate with regard to 
the jurisdiction and powers of all Courts except the Federal Court, and, under 
entry 59, which gave power to levy fees in respect of any of the matters con- 
tained in the Federal Legislative List, the fees taken in any Court were ex- 
cluded from the exercise of that power. In the legislative list of the State, 
entry No. 1 empowered the State Legislature to legislate with reference to ad- 
ministration of justice, constitution and organisation of all Courts except the 
Federal Court and the fees taken therein. Entry No. 54 in this List, which 
provided for fees in respect of any of the matters mentioned in the List, ex- 
eluded again the fees taken in any Court. Entry No. 36 in the Concurrent 
Legislative List, which gave power to levy fees, similarly excluded the power 
to levy fees in Courts. It will thus be seen that the Legislative Lists under the 
Government of India Act, 1935, made a distinction between the Court-fees and 
the other fees. Sections 216 and 228 of the Government of India Act, 1935, 
will also indicate that the feature of the fees that they must be earmarked as 
a separate fund to meet the expenses of the services which were to be rendered 
to the payers of such fees was not to hold good of the fees levied in Courts. 
Under s. 216, the fees and the other moneys taken by the Federal Court were 
to form part of the revenues of the Dominion, and under s. 228, the fees or 
other moneys taken by the Courts in the States were to form part of the reve- 
nues of the provinces. It will thus be seen that under the Government of India 
Act, 1935, distinction between Court-fees and the other fees was recognised 
and maintained and the availability of the Court-fees as the general source of 
revenue was not done away with. We find the same position maintained under 
the Constitution also. Article 77 in List No. 1 in the Seventh Schedule, which is 
the Union List, empowers the Parliament to levy fees in Supreme Court. Entry 
No. 96, which gives power for the imposition of fees with regard to matters in 
the List, excludes fees taken in any Court. In entry No. 3 of the II List, which 
is the State List, the State Legislatures are empowered to legislate with regard 
to fees taken in all Courts except the Supreme Court. The fee taken in any 
Court is excluded from entry No. 66 which provides for the levying of fees 
in any of the matters in the Second List. Entry No. 47 in the III List, which is 
the Concurrent List, again excludes the Court-fees from the categories of fees 
with reference to which that entry empowers the State Legislatures to make 
Jaws. As in the Government of India Act, 1935, under the Constitution also, 
a distinction has been made between Court-fees and the other fees. Article 
146 and art, 229 again provide that the fees levied in Courts are to form part of 
‘the general revenue of the Union or the State, as the case may be. Thus, under 
art. 146(3), any fees or other moneys taken by the Supreme Court are to form 
part of the Consolidated Fund of India. Article 229 provides that fees or 
other moneys taken by the High Court will form part of the Consolidated Fund 
of the State. It is, therefore, clear that one of the essential elements laid down 
by the Supreme Court as the requisite of a fee, namely, that it must be appro- 
priated to a separate fund earmarked to meet the expenses of the services, has 
never been true of the Court-fees at any time and is also not true of the Court- 
fees levied after the Constitution. "We agree, therefore, with the learned Ad- 
vocate General that the Court-fee does not fall in the category of fees with 
which their Lordships of the Supreme Court were dealing in the cases which 
are referred to by Mr. Kolah, and the levy of the Court-fee, therefore, cannot 
be declared to be unconstitutional because it does not possess the requisites 
-which the Supreme Court held as being essential of the fees with which they 
were dealing. The learned Advocate General, in our opinion, is right in saying 
that the levy of Court-fee for raising the general revenue has been authorised 
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by the relevant entries in the Legislative Lists under the Constitution, and* 
the challenge, therefore, to the validity of such fees on the ground that they 
ure not earmarked as a separate fund tor the purposes of meeting the expenses 
of the services rendered, cannot be sustained. The first contention, therefore, 
which Mr, Kolah has urged with reference to the constitutional validity of 
the Court-fees fails. 

The next attack is on the basis of art. 14 of the Constitution. This attack 
is founded on two grounds. Firstly, it is stated that inasmuch as art. 16 of 
the First Schedule of the Court-tees Act imposes a Court-fee only on 
the application which the assessee wants to make, but does not require such 
Court-tee to be paid by the Commissioner on similar applications, the article 
discriminates between the Commissioner and the assessee, and gives an unfair 
advantage to the Commissioner. It is urged that so far as applications under 
s. 66(2) or 66(3) are concerned, the assessees and the Commissioner are per- 
sons similarly situated, and the provision, therefore, which makes a distinction 
between persons similarly situated is discriminatory and offends against art. 14. 
The second ground of attack is that, while for the same kind of relief in sub- 
stance, if not in form, the other applicants are treated favourably and allow- 
ed to make their applications on payment of a much smaller Court-fee, the 
assessees making applications under s. 66(2) or 66(3) of the Income-tax Act 
are required to pay much larger amount of Court-tee. The provision, there- 
fore, is discriminatory as it subjects only the assessees to a higher burden and 
thus puts them in a more unfavourable position. 

In our opinion, neither of the two objections raised is sustainable. It is 
true, while the assessee is required to pay a substantial Court-fee, the Commis- 
sioner is not saddled with any such burden. The provision, undoubtedly, makes 
a distinction between the assessees and the Commissioner, and is, in that sense 
discriminatory. But the mere existence of a distinction unless it is a distinc- 
tion between persons, who are similarly situated, is not sufficient to make it a 
discrimination which offends against art. 14 of the Constitution. There is not 
the slightest doubt, in our opinion, that the assessee and the Commissioner are 
not persons similarly situated. The Commissioner, when he makes an appli- 
cation under s. 66(2) or 66(3), is representing the Union Government, and the 
applications which he makes are not in his private interest, but in the interest 
of the Union. The object of the Commissioner in making applications before 
the Court is with a view to obtain a proper collection of the income-tax under 
the Income-tax Act. In the applicdtions which an assessee makes, the assessee 
is concerned with his own individual interest. .The attitude of the Commis- 
sioner in making applications under s. 66(2) or 66(3) is totally different. What 
he wants is that the points arising under the Income-tax law should be properly 
decided, because the adjudication affects not only the particular matter, but 
all other similar matters to follow. A proper adjudication of the points arising 
under the Income-tax law is essential for the due administration of the said 
taxing statute and for enabling the Union to obtain the tax for the benefit of 
the revenue, in which the entire nation, including the tax-payers, are interested. 
In our opinion, therefore, the classification of the Commissioner as belonging 
to a distinctly different class from the assessee is perfectly reasonable and 
justifiable. 

It is, however, argued that it is not enough that the classification is founded 
on a rational basis but what is further required is that the classification must 
have a rational relation to the object sought to be achieved by the Act. It 
is urged that the object of the Court-fees Act is to raise revenue for the State. 
The Commissioner who is exempted from the payment of the Court-fee is not 
the representative of the State but of the Union and the Court-fee which he 
has to pay is not from the funds of the State but from the funds of the Union. 
No justification, therefore, exists why exemption should be granted to him to 
the detriment of the State revenue. It is pointed out in this eonnection that 
it is not as if the policy of, the Legislature is always to exempt the State Govern- 
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ment or the Union Government from the payment of Court-fees. : When suits 
are required to be filed by the Government Court-fee is always required to be 
paid. Even the Commissioner, if he files a suit, is not exempted from the pay- 
ment of Court-fee. There is no justification why an exception should be made 
in his case when he comes to file ‘an application under s. 66(2) or 66(3) of the 
Income-tax Act. It is, therefore, argued that the classification: made by the 
Court-fees Act is not reasonably related to the object to be achieved by the 
Act and, therefore, amounts to discrimination offending against art. 14 of the 
Constitution. : 

In our opinion, this argument also is not well founded. Im the first place 
the exemption allowed to the Commissioner is iw the interest of the public re- 
venue in which the entire nation is interested. In matters relating to public 
revenue it is not uncommon or even unreasonable or irrational to treat the 
Government as entitled to special facilities or special favour in legislative en- | 
actments. Such distinction in favour of Government is justifiable ‘as in public 
interest. Secondly, im the tax collected under the Income-tax Act by the Union, 
the State is interested as a sharer in the total‘ net collection. The object of 
the State in saving the income-tax collected and helping in its proper realisa- 
tion by allowing facilities to the Commissioner in matter of payment of Court- 
fees is to augment its share of the net tax collected and thus increase its 
revenue. The exemption allowed to the Commissioner, therefore, cannot be 
said to be not reasonably related to the object sought to be achieved by the Act. 
In our opinion, therefore, the’ first ground of ‘discrimination urged’ on behalf 
of the petitioners cannot be upheld. : 

As to the second ground of objection, what is argued on behalf of the peti- 
tioner is that the substantial relief which is prayed for by the assessee on an 
application under s. 66(2) is a direction to the Appellate Tribunal to do its 
statutory duty of referring points of law arising out of its order to the 
Court. It is contended that the relief claimed on such an application is, in 
substance, not different from that claimed under an application under s. 45 of 
the Specific Relief Act or under art. 226 of the Constitution. It is pointed 
out in this connection that under the Income-tax Act of 1918, a provision 
corresponding to that contained in s. 66(2) of the Act of 1922, was not there. 
Under s. 51 of the Act of 1918, the assessee and the Commissioner were en4 
titled to apply to the Chief Revenue Authority to draw up the statement of 
case and refer points of law arising on the decision of the Chief Revenue 
Authority to the High Court. That was a provision which was similar to s. 
66(7) of the Act of 1922. If the Chief Revenue Authority, however, refused 
to make a reference, there was no provision similar to s. 66(2) of the Act of 
1922 enabling the assessee or the Commissioner to apply to the High Court, 
requiring it to direct the Chief Revenue Authority to make a reference. It 
was, however, held under the Act of 1918 by the Privy Council that, even 
though there was no provision in the Income-tax Act, an application. could 
still be made to the High Court by the aggrieved party under s. 45 of the 
Specifice Relief Act, and the High Court was competent to exercise that power 
and direct the Chief Revenue Authority to refer the case to the High Court. 
This was on the ground that the High Court in making such an order was only 
compelling the Chief Revenue Authority to do its statutory duty, and was not 
exercising its original jurisdiction in a matter concerning the revenue so as to 
be excluded by s. 6(2) of the Government of India Act of 1915 (See Alcock Ash- 
down & Co. v. Chief Revenue Authority, Bombay’). Mr. Kolah for the peti- 
tioners has urged that what the Legislature has done by enacting s. 66(2) of 
the Income-tax Act, 1922, is to give statutory recognition to the power of the 
High Court to call upon the Appellate Tribunal to do its statutory duty. Aec- 
cording to Mr. Kolah, therefore, the applications under s. 66(2) are,in no way 
different from the applications under s. 45 of the Specific. Relief Act or under 
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art. 226 of the Constitution. For all those applications under s. 45 or under 
art. 226, the new Court-fees Act has made provision under art. 1(f) of the 
Second Schedule, and the fees prescribed there are far’ lower than those pre- 
scribed under art. 16 of the First Schedule, for applications under s. 66. There 
is thus a clear distinction made between the assessees and the other applicants. 
There is no reasonable basis or justification for such a classification, and the 
distinction, therefore, is discriminatory. Now, it must be understood that al- 
though the result -on the success of an application under s. 66 of the Indian 
Income-tax Act, 1922, may in substance be the same as on the success of an 
application under S. 45 of the Specific Relief Act or art. 226 of the Constitu- 
tion the remedy provided under the former provisions is different in character 
from that provided under the latter. It is a remedy available as of right 
and is also dealt with on that footing. Applications under s. 45 of the Specific 
Relief Act or under art. 226 of the Constitution stand on a different footing, 
and the entertainment of those ‘applications and the principles on which they 
are decided are also different from those that apply to applications under ss. 
66(2) and 66(3) of the Income-tax Act. It cannot be said that where two 
different kinds of remedies exist for obtaining a relief which in substance is 
similar, the remedies must be treated alike for the purpose of the imposition of 
Court-fees as otherwise there will be a. case of discrimination under art. 14. It 
may also be noticed that if the assessee felt that there was no difference in the 
remedy provided under s. 66(2) or 66(3), or under s. 45 of the Specifice Relief 
Act, or under art. 226 of the Constitution, nothing would prevent him from 
making his applications under thé latter provisions and thus save the burden 
of Court-fees imposed upon him under art. 16 of the First Schedule. In our 
opinion, therefore, the second ground of objection against the Constitutional 
validity of the Court-fee levied under art. 16 of the First Schedule of the new 
Act under art. 14 of the Constitution cannot be sustained. 

Before proceeding to the next contention which relates to the retrospective 
operation of the new Act, we will dispose of-one further argument which was 
advanced before us relating to the invalidity of the impugned levy. That argu- 
ment proceeds on the basis that the levy of Court-fee contemplated by the 
wording of the impugned ‘article as it stood on the date when the present appli- 
cations were filed would in certain cases be totally destructive of the rights 
sought to be enforced or of the advantage sought to be obtained and would thus 
be unjustifiable and in violation of the- fundamental rights of the petitioners. 
‘We do not feel it necessary to discuss this contention in any great detail þe- 
cause the interpretation which we give to the wording of the article as it stood 
on the date when the present petitions were filed can in no case amount to a 
total:destruction of the rights:sought' to be enforced or of the benefit sought 
to be obtained. According to us, even on the wording of this article as it 
stood before the amendment, the correct interpretation was nothing different 
from what has been ‘clearly and unambiguously brought out by the subsequent 
amendment. In other words the Court-fee required to be paid under the article 
even in its unamended form was ‘one ‘half of ad valorem fee leviable on the 
amount in dispute, namely, the difference between the amount of tax actually 
assessed and the amount of tax admitted by the assessee as assessable. There 
was, therefore, no question of the imposition being totally destructive of the 
right sought to be enforced. 

Another aspect of the argument that the imposition of the ad valorem levy 
under art. 16 of the First Schedule of the new Act infringes the petitioner’s 
rights under art. 19 of the Constitution has been sought to be urged by Mr. Raj- 
gopal who appears for the petitioner in one of the present group of petitions. 
The contention proposed to be urged by the learned counsel so far as we have 
been able to understand is as follows: The Income-tax Act interferes with a 
person’s right under arts. 19(/)(f) and 19(7 \ (g) by subjecting him to a com- 
pulsory exaction in respect of his total income. This interference in order to 
be justifiable has got to be strictly in conformity with the Act and any inter- 
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ference otherwise than as permitted under the E or contrary to its provisions 
will be in violation of the said fundamental rights. The main purpose of an 
application under s. 66 of the Income-tax Act is to bring before the Court the 
petitioner’s complaint that the tax imposed on him is not in accordance with law 
and, therefore, his fundamental rights under arts. 19(7)(f) and 19(7)(g) are 
affected. The imposition of an ad valorem Court-fee on such applications makes 
the remedy provided under s. 66 (2) or 66(3), so onerous or stringent as “to be 
virtually unavailable in a large number of cases and thus denies the assessee 
the benefit of the safeguard provided for protecting his fundamental rights. ` 

Now, prima facie the contention does not appear to us to be well-founded. 
The grievance as we understand it is that ad valorem fee should not have been 
imposed on applications under s. 66(2) and s. 66(3). The question before us, 
however, is not whether Court-fees as levied under the Court-fees Act are 
proper; the question is whether the levy is within the legislative competence of 
the State Legislature. If it is we cannot strike it down as invalid because, in 
our view, such heavy Court-fees should not have been imposed. We do not, 
however, propose to discuss the contention raised in any great detail because 
it was not raised in the petition or in the affidavit filed in support thereof and 
the State, therefore, had no notice of it and had no opportunity to put in a 
reply to it. If Mr. Rajgopal was serious about the contention he should have 
raised it at the proper stage and in a proper manner. We have not been ‘very 
technical in dealing with the present applications. We have allowed thé’ peti: 
tioners to amend the petitions or to put in further affidavits in clarification of 
the contentions raised during the course of the hearing. Mr. Rajgopal has 
sought no such permission at the proper stage but has remained content with 
raising the point only when he rose to supplement the main arguments which 
were raised by Mr. Kolah. We do not think we will be justified in entertaining 
this belated contention at this stage. The contention, therefore, is not enter- 
tained by us. 

We now come to the question of the retrospective operation of the new Court- 
fees Act. Now, the question as to the retrospective operation of the new Act 
and its applicability to appeals arising out of matters which were instituted 
before the new Act came into force, had come up for decision before a Divi- 
sion Bench of this Court of which I was a party in Shantabai v. Municipal 
Corp.’ We held in those cases that under the old Court-fees Act, which was 
applicable when the:suits, out of which the appeals arose, were filed, the liti- 
gants had a right to have the claim in litigation computed in the manner pro- 
vided in the said Act and to pay Court-fees as prescribed in the said Act. 
These were vested rights which were vested in the litigants at the commencement 
of the lis and these vested rights could not be taken away or could not be 
impaired or imperilled or made more stringent or onerous by any subsequent 
legislation unless the subsequent legislation said so either expressly ‚or by 
necessary intendment; and after examining the relevant provisions of the new 
Act, we came to the conclusion that it affected the said vested rights only to the 
extent of the rates of fees prescribed. In our view, the right to have the claim 
computed under the old Act was not affected under the new Act. We held in 
those cases, therefore, that in determining the amount of Court-fees to be paid 
under the new Act in appeals arising out of suits commenced before the coming 
into force of the new Act, while the claim had to be computed under the pro- 
visions contained in the old Act, payment of. Court-fee on the said computed 
claim had to be made under the rates as prescribed under the new Court-fees 
Act. In the present ease, Mr. Kolah for the petitioners as well as the learned 
Advocate General for the State have urged that the view taken by this Court 
in the earlier case requires reconsideration. While both the sides agree that 
the view requires reconsideration, their contentions as to the retrospective 
effect of the new Act are entirely different. According to Mr. Kolah, the Act 
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is only prospective and in-no way retrospective, while the learned Advocate Gene- 
‘ral has contended that the.Act is wholly retrospective and saves no vested rights. 
Although the' question raised. is already decided by a Division Bench of this 
‘Court; in view of the importance of the matter, we have heard the arguments 
which the petitioners and the State wanted to advance, in order to consider 
whether, in view of the fresh arguments advanced, it was necessary to refer 
the matter to a larger Bench. 

Now, Mr. Kolah has agreed that the retrospective operation of the new Act 
‘has to be’ gathered from the provisions of s. 49 of the new Act. He has also 
agreed with the view taken by us in the earlier case that the first part of the 
first proviso to s. 49 which saves the previous operation of the repealed. Court- 
fees Act, would by itself save the vested rights brought into existence by the 
said previous operation. In the earlier case, however,.we took the view that 
although the first part of the first proviso, which saved the previous operation 
‘of the repealed Act, would by itself, if nothing else was said, have preserved 
the vested rights coming into existence by the previous operation of the re- 
pealed Act, there was something further said in the second proviso, which 
had the effect of curtailing the said vested rights and the combined effect of 
‘the two provisos was that while the vested right of getting the claim computed 
under the provisions of:the old Act was saved the right to pay the Court-fee on 
‘the said computed claim at the rates prescribed under the old Act was done 
away with and fees had to be paid at the rates prescribed under the new Act. 
It is here that Mr. Kolah has a quarrel with the view taken that we have taken 
in the earlier case. According to him, the purpose and the effect of the second 
-proviso is not to curtail the vested rights, which are saved in the first part 
‘of the first Proviso. According to him, the purpose of the’ second proviso is 
to make provision for certain ‘cases which may conceivably arisé tinder s. 4 of 
the new Act or under the corresponding provisions contained in s. 5 of the 
old Act. Mr. Kolah argues that the principle of construction is that vested 
rights are intended to be saved. It is only when there is either an express 
‘provision or necessary intendment to the contrary that vested rights can be 
regarded as not saved. According to him, therefore, if the explanation which 
he has given‘as to the purpose and effect of the second proviso is a good expla- 
nation, no nécessary intendment to’ affect the vested rights can be inferred 
from ` the second proviso. 

Now, we‘do not think the explanation which Mr. Kolah has given with re- 
‘gard to the purpose’ and effect of the second proviso can be accepted, because, 
we do not agree with him with régard' to what he has said about the provisions 
of s. 4 of the new Act or s. 5 of the old Act. Section 4 oceurs in Chapter II, 
-which contains provisions which apply ‘only to the High Court and to the 
‘Court of Small Causes at Bombay. Section 3 which occurs in this Chapter, 
provides that 

“The fees ‘payable for the time being to the clerks and officers (other than the 
‘sheriffs and attorneys) of the High Court; 
` “or chargeable in that Court under No. 10 of the first, and Nos. i, 14, 17, and 21 of 
‘the Sécond Schedule to this Act annexed; 

and the’ fees for’ the time being chargeable in the Court of Small Causes at Bombay 
-and its office; ` 

-shall be collected | in manner hereinafter appearing. ái 
Section 4, “subs. (1) provides that when any difference arises between the Officer 
-whose duty it is to seè that any fee is paid under -this Chapter and any suitor 
or attorney, as to the necessity, of paying a fee or the amount thereof, the 
question ‘shall, when the difference arises in the High Court, be referred to the 
‘Taxing Officer’ whose decision thereon shall be final, subject to revision in the 
manner provided ‘in the section. Sub-section (2), of s. 4 makes a similar pro- 
vision with regard to such. differences when they arise in’ the Court of Small 
‘Causes at Bombay. ‘Section 5, appears.in Chapter III, which deals with com- 
‘putation of féés, and applies to all Courts in the State ineluding the High 
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Court, but excluding the Court of Small Causes at Bombay. Sub-section (2) 
of s. 5 provides that when any difference arises between the officer whose duty 
it is to see that any fee is paid under this Act and any suitor or his pleader, 
as to the necessity of paying a fee or the amount thereof, the question shall, 
when the question arises in the High Court, be referred to the Taxing Officer 
whose decision thereon shall be final, subject to revision as provided in the 
section. In the old Court-fees Act, namely, the Court-fees Act of 1870 Chapter 
II related to the fees in the High Court and in the Court of Small Causes 
at the presidency towns and provisions corresponding to ss. 3 and 4 of the 
new Act were contained in ss. 4 and 5 respectively which occurred in Chapter 
II of the old Act. The provision corresponding to s. 5(2) in Chapter III of 
the new Act was contained in s. 6(2) of Chapter III of the old Act. In view 
of the similar language used in ss. 4(/) and 5(2) of the new Act and in the 
first part of s. 5 and s. 6(2) of the old Act Mr. Kolah’s argument is that s. 4(/) 
of the new Act and the corresponding provision contained in the first part of 
s. 5 of the old Act applied to differences arising before the document was pre- 
sented while the provisions of s. 5(2) of the new Act or s. 6(2) of the old 
Act provided for cases where such differences arose after the document was pre- 
sented. Thus according to him under s. 4(/) of the new Act or under the 
corresponding provision contained in s. 5 of the old Act a suitor who intended 
to file a document was entitled to go to the Taxing Officer on a difference arising 
between him and the officer whose duty it was to see that a fee is paid on the 
document as to the necessity of paying a fee or the amount thereof and have 
a decision obtained from the Taxing Officer which would have the attribute 
of finality. Now it is possible that after such a decision is obtained but before 
the document is actually presented there may be a change in the rates of fees 
presented by an amendment of the Act. It is also possible that when such a 
decision was obtained the old Court-fees Act might have been in force but 
‘when the document comes to be presented the new Act may be in operation. 
In such cases says Mr. Kolah a question may arise because of the finality 
attached to the decision of the Taxing Officer as to whether the Court-fee to 
be paid on the document is according to the decision of the Taxing Officer 
or according to the rates which are in force at the date when the document is 
actually presented. It is to remove this difficulty that the second proviso has 
provided that the rates which will apply will be the rates which are in opera- 
tion on the date of the presentation of the document. According to Mr. Kolah, 
therefore, the second proviso to s. 49 is only intended to apply to that limited 
class of cases where there is no question of a vested right in the litigant, but 
only the question of the finality attached to the decision of the Taxing Officer 
under s. 4 of the new Act or under s. 5 of the old Act. We are not inclined 
to accept this submission of Mr. Kolah. According to us the existence of 
s. 4(/) in the Court-fees Act is referable to the position which once obtained 
that the Court-fees Act did not apply to the Original Side of the High Court. 
The fees leviable in matters coming before the High Court on the Original Side 
were regulated by the table of fees prepared by the High Court. It was only 
after 1954 that the Court-fees Act became applicable to the Original Side also. 
It still did not, however, apply to matters which had been commenced before 
the Act was made applicable to the Original Side. The Court-fees Act was 
not applicable to the Court of Small Causes at Bombay also. Provision had 
been made, however, in Chapter II of the old Act for fees to be collected 
under the Court-fees Act. A provision similar to s. 4(7) in the new Act 
which existed under s. 5, the old Court-fees Act was made for the purpose 
of deciding differences and disputes relating to the proper fee to be paid in 
matters arising on the Original Side of the High Court. The present existence 
of s. 4(7) in the new Court-fees Act can have application only so far as the 
High, Court on its Original Side is concerned, to the matters arising before 
1954. - We do not accept Mr. Kolah’s submission that the. provision of s. 4(/) 
is to enable the suitors to seek advice from the Taxing Officer as to the correct 
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payment of fees or to obtain a -determination as to the. correct fee to be paid 
even before the document was presented in Court. The wording of the said 
section speaks of a difference arising between the-officer whose duty it is to 
see that proper fee has been paid and the suitor, and, in our opinion, such 
a difference can only arise when the document is presented in Court. The 
explanation given by Mr. Kolah as to the purpose and effect of the second 
proviso to s. 49 not being acceptable his contention that the new Act is wholly 
prospective cannot be sustained. 


The learned Advocate General has, on the other hand, argued that the first 
part of the first proviso which saves the previous operation of the repealed 
law has not the effect of saving the vested right brought into existence by the 
said operation. According to the learned Advocate General, if such was the 
intention, the first part of the first proviso, which is negative in terms, would 
not have stopped at merely borrowing the provision of cl. (b) of s. 7 of the 
Bombay General Clauses Act, but would have also further borrowed the pro- 
visions of cl. (é) of s. 7. For his contention that the expression ‘‘previous 
operation of the repealed law’’ cannot have the effect of saving the vested 
rights, he has relied on the decision of the Supreme Court in Indira Sohanlal 
v. Custodian of E. P.2. Now, it may be pointed out that in the earlier case, 
which was decided by this Court, this case was considered, and the principle 
laid down in this case was-applied in arriving at the proper meaning of the 
first proviso to s. 49 of the new Act. The learned Advocate General, however, 
has argued that the result which follows from the application of the principle 
decided in this case would be different from the result to which we. have ar- 
rived at in the earlier case. Now, the view that we took in the earlier case was 
that in accordance with the principle laid down im this case, since the saving 
clause in the repealing section in the new Act purported to indicate the effect 
of the repeal on previous matters by providing for the operation of the pre- 
vious law in part and in negative terms as also for the operation of the new 
law in the other part and im positive terms, the said provision may well be 
taken to be self-contained and indicative of the intention to exclude operation 
of s. 7 of the Bombay General Clauses Act. In gathering the effect of the 
repeal we had, therefore, to look to the provisions of s. 49 and the two provisos 
to.the said section. So far the learned Advocate General agrees with the view 
that we have taken. In construing the provisions, however, our view was that 
the approach had to be on the principles governing interpretation, namely, that 
vested rights were intended to be saved and the’ line of inquiry, therefore, had 
to be whether what was contained in the new provision took away the vested 
rights. Construing the first proviso to s. 49 in the light of these principles we 
took the view that since it saved the previous operation of the repealed law the 
vested rights which come into existence as a consequence of the said previous 
operation must necessarily be saved. In our opinion, the old Court-fees Act 
operated on the lis the moment it was commenced and determined the rights 
of the litigants to have the claim computed according tò its provisions and 
to pay the Court-fees according to the rates prescribed therein upto the stage 
of final appeal in the litigation. These rights which resulted from the pre- 
vious operation of the repealed Act were saved as a result of the saving of the 
previous operation of the repealed law under the saying clause. We also took 
the view that that would be the effect of the language used in the first part 
of the proviso was also indicated by the second proviso because by the said 
second proviso the Legislature has enacted that out of the rights that could be re- 

arded as-saved under the first proviso, the right of paying at the rates under 
the old Court-fees Act, is taken ‘away-and the fees will have to be paid at the 
rates which will be in force on the:date when the document is or was presented. 
It is here that the learned Advocate General quarrels with the view that we 
have taken in the earlier case: According to him-once we exclude the. opera- 
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tion of s. 7 of the Bombay General Clauses Act and regard the saving clause 
as a self contained provision what is saved has to be found from the terms 
‘of the clause itself. It is not then permissible to go to the general principles 
-governing interpretation or to the line of inquiry that is to be followed in 
gathering the effect of repeal. Now what the section saves is the previous ope- 
ration of the repealed law. This expression means in the context the previous 
operation of the repealed law in respect of anything done or any action taken. 
The expression used does not save the future, operation of the previously re- 
pealed law. If the previous operation of the repealed law has brought mto 
existence. vested rights, these rights unless expressly saved will not be available 
and the repealed law will not exist for their exercise unless so provided by the 
saving clause. His complaint is that while trying to follow the principle laid 
down in the Supreme Court decision we have erred in its application and read 
in the saving clause some further provisions of s. 7 of the Bombay General 
Clauses Act which the saving clause itself does not contain. In support of 
his submission that this is the proper effect of the decision of the Supreme Court, 
the learned Advocate General has invited our attention to the following obser- 
vations of the Supreme Court (p. 84): 

“,..Indeed, a comparison of the wording of S. 58 of Act 31 of 1950 with the wording 
of S. 6 of the General Clauses Act would show that if the legislature intended either 
that pending proceedings were to be continued under the previous law or that anything 
in the nature of vested right of finality of determination or some right akin thereto was 
to arise in respect of such pending proceedings, the negative portion of S. 58(3) would 
not have stopped short with saving only the ‘previous operation’ of the repealed law. 

It would have borrowed from out of some portions of the remaining sub-ss. (c), (d) 
‘and (e) of S. 6, General Clauses Act, and provided in express terms for the continuance 
of the previous law in respect of pending proceedings.” 


In our opinion, the observations to which the learned Advocate General has 
referred must be read in the context of the facts of the case. On the facts of 
that case, it was not a case of vested rights at all, because their Lordships 
had held that there could not be vested rights for obtaining a decision with 
the attributes’ of finality, and they had also further held that no finality had 
also been obtained at the time when the enactment was repealed, because such 
finality would only come into existence on the making of the order, and the 
order was not even made at that time. In these circumstances, if the Legis- 
lature had intended that anything in the nature of vested right of finality of 
determination or some right akin thereto was to arise in respect of a pending 
proceeding, the saving clause could not be intended to have it left to be com- 
prised in the expression ‘previous operation of the repealed law’ but would 
have borrowed certain further specific provision from s. 6 of the General Clauses 
Act, enacting that even such rights were intended to be saved. In our opinion, 
the right which was being claimed as vested right in that case was not capable 
of being regarded as having arisen or accrued by the previous operation of 
the repealed Act. We do not, therefore, think that the authority, on which 
the learned Advocate General relied, supports the contention that vested rights 
even though they might have’ been brought into existence by the previous 
operation of the repealed law, would not be saved unless the saving clause 
‘states so in express terms. On the other hand the view that we have taken 
gets support from the following observations of their Lordships in the said 
ease (p. 85): | f E ' i 
“Without attempting to be meticulously accurate, it may be stated in general terms, 
‘that the scheme underlying S. 58(3) appears to be that every matter to which the new 
‘Act applies has to be treated as arising, and to be dealt with, under the new law 
except in so far as certain consequences have already ensued or acts have been com- 
‘pleted prior to the appeal, to which it is the old law that will apply”. ” AE 
It seems to us, therefore, that if consequences have ensued as a result of the 
previous operation of the law, such consequences are intended to be saved and 
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capable of being governed by the old Act, in view of what their Lordships 
have observed in the case. 

After having carefully considered the further arguments which have been 
advanced: before us in the present case relating to the retrospective operation 
of s. 49, we have come to the conclusion that the said arguments do not require 
us to reconsider the decision which has been arrived at in the previous ease. 
In our opinion, therefore, the retrospective effect of the new Act is as stated 
by this Court in the previous decisions, namely, that the new Act is retrospective 
only with reference to the rates to be charged, but is not retrospective with 
regard to the computation of the claim. 

The next question then is whether on the view that we have taken of the 
retrospective effect of the new Act, art. 16 of the First Schedule of the Court- 
fees Act is applicable to the petitions before us. In order to decide that ques- 
tion, what we have to consider is whether that article provides only an en- 
hanced rate of Court-fee or also affects the right relating computation. If the 
new provision does not affect, in any way, the right of computation, but only 
prescribes a rate, it will certainly be applicable to the present petitions. If, 
on the other hand, the new provision has the effect of obliging the assessee to 
have the claim computed in a manner different from that in which he was 
entitled to have it computed under the old Act and make the rate dependent 
on the said computation, the question will have to be further considered whe- 
ther art. 16 in the new Act can apply to the present applications either 
wholly or at any rate to the extent of the rate prescribed thereunder. 

Mr. Kolah for the petitioner has urged that under the old Court-fees Act, 
such applications were provided for in the Second Schedule, which related to 
fixed fees. In items which were enumerated in the Second Schedule, a litigant 
was not required to have the claim computed and reduced to a money value 
according to any arbitrary rules. All that he was required to pay was a fixed 
Court-fee. The fee fixed under the Court-fees Act was always in the nature of 
a burden. This burden under the old Court-fees Act was adjusted without 
reference to any computation of claim in case of items on which fixed Court- 
fee was fixed and the litigant; therefore, had the right to have the burden 
adjusted on that basis. Now, the new Court-fees Act varies this burden by 
providing that the claim will be ascertained and computed in a certain ar- 
bitrary manner. Mr. Kolah says that in applications which are filed under 
s. 66(2) or 66(3), there is no question of any monetary claim at all. The 
only dispute in an application under s. 66(2) is whether the Tribunal’s order 
raises any question of law or not. In the applications under s. 66(3) the only 
question arising is whether the decision of the Tribunal on the question of 
limitation is correct or not. In neither of these eases, the dispute raised in- 
volves a money élaim. To give the dispute in such applications a money value 
by prescribing an arbitrary method of computation is prescribing a fresh method 
of computation. Mr. Kolah, therefore, argues that art. 16 is not merely a 
matter of fixing a rate, but involves essentially a computation of the claim and 
first requires the assessee to accept that computation and then pay a Court-fee 
on the basis of the said computation. The learned Advocate General, on the 
other hand, has argued that what we have held in the previous case is that the 
vested right of the petitioner to have his claim computed under the old Court- 
fees Act is not affected under the new Act. `A litigant, in the first place, must 
have a vested right to have the claim computed in a particular manner. It 
is only then that his right will be saved. If, under the old Act, there was no 
question of the computation of the claim, the litigant could not be said to have 
a vested right to have the claim computed in a particular manner. If there 
was a vested right under the old Court-fees Act, that would undoubtedly be 
saved except as to rate. But if there was no vested right at all as to com- 
putation and the new Act provides for the computation for the first time, the 
new Act being applicable at the. time when the computation is required to be 
made, the provisions of the new Act must apply. 
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In our opinion, the new provision does affèct the vested right une to 
computation under the old Court-fees Act. The right to pay a fixed Court- 
fee without ‘reference to any computation of the claim on an arbitrary basis 
was a right vested in the litigant under the old Court-fees Act. The pro- 
vision of art. 16 which requires the claim to be ‘computed on a certain arbitrary 
basis preseribes a new rule for computation under the new Act. It changes 
the classification of the item and shifts it from the schedule of fixed fees to the 
Schedule of ad valorem fees. It is not a mere matter of enhancing the existing 
rate of fees but it involves a change in the basis of the imposition. The change 
in the law introduced by the new Act relates to computation of the claim be- 
cause the fee payable is made dependent on the computation. Such a change 
which introduces a new method of computation where none existed before 
is as much a change relating to computation as when an existing rule of com- 
putation is replaced by another. A-change of such a nature in the law brought 
about by the new Act is not made retrospective under the new Act. Accord- 
ing tous, therefore, art. 16, in’so far as it prescribes a.new method of computa- 
tion of the claims in applications by the assessee under s. 66 of the .Income-tax 
Act, cannot apply to the present applications. 

If the rule of computation of the claim provided by art. 16 of the first: 
schedule of the new Act cannot apply to the present applications, the rate 
prescribed by the said article cannot also apply to them. The rate that is, 
fixed by this article can only apply when the computation, according to -the 
rule prescribed in the new Act, is arrived at. If the rule as to computation 
under the new Act is not available to be applied in the case of the present 
petitions, the rate, whose application only depends on the availability of this 
computation, will ‘obviously not apply. In our opinion, therefore; the present 
petitions will not be governed by art 16 of the First Schedule’ of the new Act, 
but will continue to be governed by the old Court-fees Act. 

We may ‘also mention one further argument which was advanced by Mr. 
Kolah relating to the difficulty in applying the provisions of art. 16 of the 
First Schedule. Mr. Kolah pointed out that under this article, the Court-fee 
that is required to’ be paid is one-half of the ad valorem fee leviable on the 
amount in dispute calculated in a certain manner. In ‘several of the appli- 
cations, which may be filed under s. 66 of the Income-tax Act, even the order 
of the Appellate Tribunal may not involve a dispute with regard to the amount 
of tax. In such cases the method provided for arriving at the money value 
of the claim will fail. We do not wish to’ deal with this submission of Mr. 
Kolah in the ‘present petitions, in none of which such a difficulty arises. In an 
as case, where such a difficulty arises, it may be dealt with and de-. 
cided. 

In view of our conclusion that the present applications are not governed by 
art. 16 of the new Act, the further question which relates to the correct inter- 
pretation of the said article as it stood when the present applications were filed, 
does not remain to be considered. We have, however, expressed our view on 
this question earlier in the judgment while dealing with one of the arguments 
relating to the‘ constitutiorial ‘validity’ of the article. According to us even 
under the article as it stood when the applications were filed the fee payable 
was one-half of the ad valorem fee leviable on the difference: between the amount 
of tax actually assessed and the amount of tax admitted by the assessee as 
assessable. 

' Solicitors for the respondent: Little & Co. 

‘ Solicitors for the petitioner: Payne & Co. 
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Before Mr, Justice Gokhate. 


HIRACHAND SONU BHAVSAR v. MAHADEO WAMAN UPASANI.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVH of 1947), 
Sec. 12(3) (a)—Tenant in arrears of rent for more than six months—Part payment by 
tenant of such arrears before expiry of one month after notice of demand of rent by 
landlord—Whether such part payment protects tenant from operation of s. 12(3) (a). 


The wording of s. 12(3)(a) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, that “if such rent or increases are in arrears for a period of six 
months or more and the tenant neglects to make payment thereof until the expiration 
of the period of one month after notice referred to in sub-section (2)” implies that 
the tenant must make payment of the entire amount of rent or increases which are in 
arrears for a period of six months or more if he wishes to avoid the consequences of 
his earlier default. A part payment of such arrears before the expiry of the period 
of one month after notice will not prevent the bringing into operation of the pro- 
visions of s. 12(3) (a) of the Act. 

Kurban Hussen v. Ratikant' and In re Baker: Nichols v. Baker; referred to. 


` L. P. Pendse and M. L. Pendse, for the applicants. 
B. G. Pradhan, for the opponent. 


GOKHALE J. This is a revision application filed by the original defendants 
against whom a decree for possession was passed by the trial Court and the 
same has been confirmed in appeal. It is the case of the petitioners that the pre- 
mises in suit were let out to the father of the petitioners some fifteen years be- 
fore the suit and after the death of the father, petitioners had been paying rent 
to the opponent-landlord. On July 8, 1956, the landlord served petitioner No. 1 
with a notice terminating the tenancy and- ‘asking for possession on the ground 
that the petitioners were in arrears of payment of rent ffom October 1, 1955, 
to June 30, 1956. There is no dispute that the rent of the premises is Rs, 12 
per month and the notice demanded payment of Rs. 108 in respect of arrears 
of 9 months’ rent. Immediately on receipt of this notice, on the very next day, 
1.¢. , July 4, 1956, the petitioners appear. to have paid an ‘amount of Rs. 24, and 
on ' Kagust 1, 1956, another amount of Rs. 24 was paid. On October 9, 1956, 
the landlord filed the present suit for possession, out-of which this revision 
application arises. In the suit, defendant No. 3 filed his written statement. 
In the plaint, the allegation made by the plaintiff was that defendant No. 1 
was a monthly tenant, but defendant No. 3 denied this and stated that defendant 
No. 1 was not a monthly tenant and asserted that defendants’ father was a 
yearly tenant. He further stated that whenever plaintiff was in need he used 
to demand rent and defendants used to pay the rent at any time. It was 
further contended that the notice to quit was invalid as defendants were treated 
as monthly tenants. It may be mentioned that there is no dispute that before 
the institution of the suit, an amount of Rs. 48 came to be paid on behalf 
of defendants, as already indicated, viz., an amount of Rs. 24 on July 4, 1956, 
and a further amount of Rs. 24 on August 1, 1956. It seems that on October 
18, 1956, a money order was sent by the defendants for Rs. 72, but that was 
refused by the landlord.apparently on the ground that the suit had been al- 
ready instituted. That is why on October 27, 1956, defendants deposited an 
amount of Rs. 72 in Court. It is the ease of the defendants that as these 
amounts had been deposited and as plaintiff has accepted the two earlier pay- 


, ®Decided, June 30, 1961. Civil Revision Junior Division, Chelisgaon, in Regular Civil 
Application No. 533 of 1959, against the -Suit No. 271 of 1956. 

decision of M. 8. Apto, District Judge, Jalgaon, 1 (1956) 59 Bom. L. R. 158. 

in Appeal No. 254 of 1957, confirming the 2 (1890) 44 Ch. D. 262. 

decree passed by S. M. Patne, Civil Judge, 
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ments, he could not sue on the strength of the notice given by him. It was 
` further urged that defendants were willing to pay the eùħtire rent and plaintiff 
should not be given possession. On these pleadings, several issues were raised. 
The trial Court held that the tenancy was a monthly tenancy and not an annual 
tenancy and that the notice to quit was valid. It was held that plaintiffs had 
not waived the notice by acceptance of rent. It was also found that defendants 
had not proved that they were ready and willing to pay rent and costs of the 
suit. On these findings, the trial Court came to the conclusion that plaintiff 
was entitled to possession as sought by him, and, accordingly, a decree for pos- 
session was passed in favour of the plaintiff. Against this decision, defendants. 
went in appeal and in the lower appellate Court two contentions appear to have 
been taken. The first contention was that the notice to quit was not a valid 
notice, since it was not served on all the defendants but given to defendant 
No. 1 only. This contention had not been taken im the written statement and 
the learned appellate Judge came to the conclusion that defendant No. 1 alone 
paid rent and was a tenant and, therefore, the contention about the validity 
of service of the notice was not sound. The second contention raised was that 
defendants were not monthly tenants but yearly tenants. That contention was 
also negatived. The lower appellate Court held that the tenancy was a monthly 
tenancy and the rent was payable by month. There does not appear to have 
been any dispute raised in the lower appellate Court about defendants bemg 
in arrears of rent for more than six months on the date of the suit and, there- 
fore, the lower appellate Court held that defendants’ case fell within s. 12(3) 
(a) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 
(which will hereafter be referred to as the Act) and the decree passed by the 
trial Court for possession was, therefore, upheld. It is against this decision 
that the present revision application has been filed. 

Several contentions have been raised before me by Mr. L. P. Pendse, learned 
advocate appearing on behalf of the defendants in this revision application. 
But before I deal with the principal contention raised by Mr. Pendse, I will 
first of all deal with the contention raised by him about the legality of the 
notice. Mr. Pendse contends, in the first instance, that the finding of the 
Courts below that it was a monthly tenancy was not a correct finding because 
though it has been admitted that a rent-note was executed by defendants about 
ten years before the suit, that rent-note has not been produced by plaintiff. 
On this point, Mr. Pendse has relied on the cross-examination of plaintiff ‘him- 
self. It is no doubt true that ‘according to plaintiff’s admission a rent-note 
was executed by the defendants in his favour, but he stated that 1, 
was a monthly tenancy though he conceded that he had not produced the rent- 
note. There is nothing onthe record to show that before plaintiff was exa- 
mined, defendants had called upon plaintiff to produce the rent-note. The rent- 
receipts do not justify the contention of the defendants that they were in pos- 
session under an annual tenancy. Both the Courts have held on the evidence 
and the counterfoils of the receipts produced by plaintiff that the rent was 
accepted on the basis of monthly tenancy. On this ground, plaintiff’s evidence 
that the suit tenancy was a monthly tenancy was accepted by the two lower 
ape and there is no reason whatever why I should differ from that finding 
of fact. 

But then Mr. Pendse contends that plaintiff had also admitted that all the 
defendants had passed a rent-note in his favour, about ten years before suit. 
Mr. Pendse says that admittedly the notice was only served on defendant No. 1; 
and if that be so, it would be a case where the other joint tenants are not served 
aud if cannot, therefore, be held that the notice was validly served on all the 
defendants. Mr. Pendse also argues that the notice is only addressed to de- 
fendant No. 1 and on that ground also, according to Mr. Pendse, the notice 
was not properly served. In the first instance, this contention was not raised 
in the written statement. All that was contended in the written statement 
was that defendant No. 1 was not a monthly tenant. The allegation in the 
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plaint was that defendant No, 1 was a monthly tenant; so that there does not 
appear to be a dispute between the parties, on the basis of the written state- 
ment, that defendant No. 1 alone was the tenant of the premises. It is not 
disputed that the other defendants are brothers of defendant No. 1 and Mr. 
Pendse frankly stated that it is not the defendants’ case that they are separated 
brothers. Defendant No. 3 alone put in a written statement, it appears, on 
behalf of all the defendants. But Mr. Pendse says that plaintiff has admitted 
in his evidence that ‘defendants’ had passed a rent-note in his favour ten years 
before suit. In the first instance, this is a very vague admission and that does 
not necessarily mean that the rent-note was executed by all the defendants. 
Mr. Pendse says that plaintiff should have produced the rent-note. But if no 
point about the validity of service of notice was taken on the basis that it was 
a joint tenancy in favour of all the defendants, I fail to see how it was neces- 
sary for plaintiff to produce the rent-note, especially as no notice appears to 
have been given calling upon plaintiff to produce the said rent-note. In sup- 
port of his argument, Mr. Pendse has relied on a ruling of the Caleutta High 
Court in Bejoy Chand v. Kali Prasanna’, where it was held that it was neces- 
sary in order to bind even a joint tenant that the notice must be addressed to 
and served on him in one of the ways mentioned in the second clause of s. 106 
of the Transfer of Property Act. It should be addressed to him and may 
be served either on him personally or to one of the family or servants or affixed 
to a conspicuous part of the property. In that case, one of the joint tenants 
does not appear to have been served with the notice. It appears from the 
facts of that case that all the brothers were treated as tenants. In the present 
case, as already indicated, in the plaint the allegation was that defendant No. 1 
alone was the tenant and was a monthly tenant; and to that the answer of 
the contending defendant No. 3 was that defendant No. 1 was not a monthly 
tenant. In my view, therefore, the contention raised by Mr. Pendse that the 
service of the notice is not proper because the notice was not addressed to all 
the defendants and was not served on all the defendants cannot be accepted. 


That brings me to the principal contention of Mr. Pendse, viz., that this is 
not a case which is governed by s. 12(3)(a) of the Act. Mr. Pendse alter. 
natively contends that even if it is a case under s. 12(3)(a) of a default of 
six months or more in payment of rent, it would yet be open to the Court to 
grant relief to the petitioners because as soon as notice was received by them, 
an amount of Rs. 24 was paid on July 4, 1956, a further amount of Rs. 24 
was paid on August 1, 1956, and Rs. 72 were deposited in Court within a few 
days after the institution of the suit, since plaintiff had refused the money 
order previously sent to him a few days after the suit, and even during the 
pendency of the suit payments have been made by the defendants from time to 
time; so that there are no arrears due’ from the petitioners to the opponent. 
Now, the scheme of s. 12 of the Act is that'a landlord will not be allowed re- 
covery of possession of any premises so long as the tenant pays and is ready 
and willing to pay the amount of standard rent and the permitted increases 
and observes and performs the other conditions of the tenancy in so far as 
they are consistent with the provisions of the Act. This is what is provided 
under s. 12(7) of the Act. Section 12(2) provides that a suit by a landlord 
for recovery of possession cannot be instituted against a tenant on the ground 
of non-payment of the standard rent or permitted increases due, until the 
expiration of one month next after notice in writing of the demand of the 
standard rent or permitted increases has been served upon the tenant in the 
manner provided in s. 106 of the Transfer of Property Act, 1882. So that, 
even if the tenant has committed default in paying standard rent or permitted 
increases, as a condition of instituting the suit, a notice of demand has to be, 
served on the tenant as provided in s. 106 of the Transfer of Property Act. 
On the finding now recorded, there cannot be any dispute that such a notice 


1 [1925] A. I. R. Cal. 752. 


858 THE BOMBAY LAW REPORTER. (VoL. LXII. 


was given to the defendants in the present ease. Under sub-s. (3)(a) of s. 12 
of the Act, where the rent is payable by the month and there is no dispute 
regarding the amount of standard rent or permitted increases, if such rent or 
increases are in arrears for a period of six months or more and the tenant 
neglects to make payment thereof until the expiration of the period of one 
month after notice referred to in sub-s. (2), the Court may pass a decree for 
eviction in any such suit for recovery of possession. Mr. Pendse contends that 
even though a Division Bench of this Court has taken the. view that the word 
‘‘may’’ in this section has to be given the sense of ‘‘shall’’ or ‘‘must’’, it would 
yet be open to the Court to exercise its discretion even under s. 12(3) (a) of 
the Act. In Kurban Hussen v. Ratikant? this Court has held that the word 
‘‘may’? in s. 12(3) (a) of the Act is used in its compulsory, obligatory sense 
and means ‘‘shall’’ or ‘‘must’’ and, therefore, the Court is bound to pass a 
decree for eviction as soon as it is satisfied that the requirements of s. 12(3) (a) 
of the Act-are satisfied. Mr. Pendse has faintly argued that some of the Eng- 
lish eases on the question of interpretation of the word ‘‘may’’ in statutes do 
not appear to have been brought to-the notice of the learned Judges deciding 
that case, and in this connection he drew my attention to the case, In re Baker: 
Nichols v. Baker,’ and the observations of Cotton L.J. in that case at p. 270 
to the following effect :— 

“I think that great misconception is caused by saying that in some cases ‘may’ means 
‘must’. It never can mean ‘must’, so long as, the English language retains its meaning; 
but it gives a power, and then it may be a question in what case, where a Judge has 
a power given him by the word ‘may’, it becomes his duty to exercise it.” 

In-my view, the mere fact that the observations in this case may not have been 
brought to the notice of the Division ‘Bench which decided the case of Kurban 
Hussen v. Ratikant does not make the Division Bench ruling the less binding 
upon me. | 
-But then it is argued by Mr. Pendse that in order that s. 12(3)(a) of the 
Act should apply, all the conditions stated in that sub-section must be satisfied. 
The conditions to be satisfied under s. 12(3)(a) are firstly, that the rent must 
be payable by the month; secondly, that there must be no dispute between the 
parties regarding the amount- of standard rent or permitted increases, third- 
ly, that such rent or increases must. be in arrears for a period of six months or 
more; and, fourthly, that the tenant must be proved to have neglected to make 
payment thereof until the expiration of the period of one month after notice re- 
ferred to in sub-s. (2) of s. 12. If these conditions are satisfied, then alone 
the Court has to pass a decree for eviction in a suit brought by the landlord 
for recovery of possession. The first condition that the rent must be payable 
by the month is satisfied in the present case, because of the finding of the lower 
Courts, which has been accepted by me, viz., that the tenancy was not an annual 
tenancy but a monthly tenancy and the rent was, therefore, payable 
by the month. The second condition is also obviously satisfied, because it is 
nobody’s case that there is any dispute between the parties regarding the 
amount of standard rent. But Mr. Pendse contends that at the date of the 
suit the rent was not in arrears for a period of six months because after the 
notice in fact Rs. 48 came to be paid to plaintiff prior to the institution of the 
suit on October 9, 1956, and, therefore, the third condition is not satisfied. It 
is further contended that the fourth condition about the tenant neglecting 
to make payment is also not satisfied, because of the fact that Rs. 48 were in 
fact paid by the tenant towards his dues under the notice, within the period 
of one month contemplated under s. 12 (3)(a); and Mr. Pendse argues that 
since the tenant had bona fide taken steps to pay the amount of rent due from 
him, it would not be a case of the tenant neglecting to make payment until 
the expiration of the period of one month. In support of his argument, Mr. 
Pendse has relied on certain observations in the judgment of Mr. Justice 


(1956) 59 Bom. L.R. 158, 3 (1890) 44 Ch. D. 262. 
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Gajendragadkar in the case of "Kurban ehutsen y. Ratikant, referred to above, 
at p. 163, which are as follows :— 

«|. In our opinion, it is clear that the sehen of s. 12 indicates that, in regard to 

tenants who are in arrears for a long period and who refuse to pay the rent even within 
a month after receiving notice, a decree’ for ejectment shall follow as a matter of course. 
Cases where there is a dispute about the standard rent or permitted increases are 
covered by the explanation to s, 12, In such cases, the tenant is required to make an 
application to the Court in the manner and within the period mentioned in the explana- 
tion for fixation of standard rent; so that these cases do not fall within the purview 
of s. 12, sub-s. (3)(a). Section 12, sub-s. (3)(b) naturally deals with cases where the 
rent due from the tenant is for a period less than six months. In respect of such cases 
Legislature has provided that no decree for ejectment shall be passed provided the 
payment of rent is made as provided in the sub-section. Having given adequate protec- 
tion to tenants who are not in arrears, for such a long period as six months, Legislature 
appears to have taken the view that where tenants are in arrears for such a long 
period as six months, if the tenants do not take steps to pay the rent within one month 
after receiving notice from the landlord, they are not entitled to any further protection 
and the landlord would be entitled to obtain a decree as a matter of right. That is why 
we are inclined to take the view that, in the context in which the word ‘may’ is used 
in s. 12, sub-s. (3) (a), it must be held that the said word introduces an element of obli- 
gation or compulsion and in effect means ‘must’ or ‘shall ”, 
Mr. Pendse has laid stress on the words ‘‘if the tenante do not take steps to pay 
the rent’’’in the observations quoted above and he contends that in the pre- 
sent case it is established that the tenant had in fact taken steps to make the 
payment due from him by paying Rs. 48 within one month of the notice, and, 
therefore, it cannot be held that the tenant has neglected to make payment. 
This argument is devoid of any substance. The mere fact that a tenant makes a 
part payment in respect of rent or permitted increases in arrears, about which a 
notice is given to him under s. 12(2) of the Act before the expiration of the 
period of one month, will not protect him. The wording of s. 12(3)(a@) that 
‘if such rent or increases are in arrears for a period of six months or more 
and the tenant neglects to make payment thereof until the expiration of the 
period of one month after notice referred to in sub-section (2)’’ must imply in 
the context that the tenant must make payment of the entire amount of rent or 
increases which are in arrears for a period of six months or more if he wishes 
to avoid the consequences of his earlier default. A part payment of such ar- 
rears before the expiry-of the period of one month after notice would not 
prevent the bringing into operation of the provisions of s. 12(3)(a). Mr. 
Pendse’s contention that two of the conditions which would bring Into ope- 
ration s. 12(3)(a) of the Act have not been satisfied in the present case and 
in consequence the case of his clients would be governed by s. 12(3)(6) of the 
Act has, therefore, to be rejected.. 


The result is that all the contentions raised by Mr. Pendse fail and the rule 
In this revision application will have to be discharged. In view, however, 
of the fact that before the trial Court decided the suit, the petitioners had 
paid all the arrears and also in view of the fact that, according to Mr. Pendse, 
the petitioners are not now in arrears, there will be no order as to costs in this 
revision application. 

Rule discharged. 
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Before .Mr. Justice Gokhale. 


KAZI GULAM MAHAMAD KAZI SHAHABUDDIN CHILMAT v. 
KERU MAHADU SHIRKA.* 

Bombay Khoti Abolition Act (Bom. VI of 1950), See. 2(1) (vii) (b)—Acquisition of title 
to land claimed by Khot by adverse possession—Whether such land would fall within 
category of Khoti Khasgi land. 

Under s. 2(1)(vi) (b) (i) of the Bombay Khoti Abolition Act, 1949, the Khot cannot 
establish that the land of which he claims to be the Khot is Khoti Khasgi land by 
claiming or establishing title to it by adverse possession. 

Ganpati v. Secretary of State’ referred to. 


THe facts appear in the judgment. 


M. R. Navangule, for the applicant. (In all the C.R.As.). . 
C. J. Sawant, for the opponent. (In C.R.As. 1186, 1187 and 1188 of 1960). 
C. J. Sawant, for opponent No. 2. (In C.R.A. 1189 of 1960). 


GOKHALE J. These four revision applications arise out of four suits in the 
Court of the Civil Judge, Junior Division, at Mangaon, filed by the petitioner 
for recovery of arrears of rent for three years in respect of the suit lands 
from the opponent. The lands in these suits are portions of S. No. 29 and 
these lands are being claimed by the petitioner-plaintiff as his Khoti Khasgi 
lands. The defendant in each of these suits denied that these lands were Khoti 
Khasgi lands of the plaintiff and contended that he had become the owner of 
these lands under the Bombay Khoti Abolition Act, 1949 (VI of 1950), which 
will hereafter be referred to as the Act. It was their contention that the lands 
in their possession were Khoti Nisbat lands. The learned trial Judge held 
some of these lands to be Khoti Nisbat, while some of the lands in the posses- 
sion of the tenants were held to be Khoti Khasgi. Plaintiff was accordingly 
given decree in respect of lands which were held to be Khoti Khasei and his 
claims were proportionately reduced. It may be mentioned that there was a 
fifth suit filed along with these four suits, viz., Suit No. 40 of 1957. In that 
suit, the lands were held to be Khoti Khasgi and plaintiff got a decree for the 
full amount of rent, while in Suits Nos. 35, 37, 38 and 39 of 1957 plaintiff only 
partially succeeded and he got, as already stated, a decree in respect of a part 
of his claim. The plaintiff, therefore, filed four appeals and these were heard 
by the District Court at Alibag. ‘The learned District Judge confirmed the 
finding of the trial Court in all these four appeals that the lands in the posses- 
sion of the tenants involved in the said appeals were not Khoti Khasgi lands. 
That is how the petitioner-plaintiff has filed these four revision applications. 
Civil Revision Application No. 1186 of 1960 arises out of Suit No. 37 of 1957, 
Civil Revision Application No. 1187 of 1960 arises out of Suit No. 35 of 1957 
and Civil Revision Application No. 1188 of 1960 arises out Suit No. 38 of 1957 
and Civil Revision Application No. 1189 of 1960 arises out of Suit No. 39 of. 
1957. All the five suits were heard together in the trial Court and evidence 
was recorded in one suit. The point involved in the four appeals in the Dis- 
trict Court as well'as in these four revision applications is common, viz., whe- 
ther the lands in possession of the defendants involved in these revision appli- 
eations are Khoti Khasgi lands, as alleged by the plaintiff, or they are Khoti 
Nisbat lands. That is why this judgment will govern all the four revision 
applications. 

Now, there is no dispute that the Act came into force on May 15, 
1950, in the Kolaba District and the present suits are filed by the plaintiff 

è Decided, June 23, 1961. Civil Revision 1958, confirming the decree passed by N. G 
Application No. 1186 of 1960 (with Civil Gogte, Civil Judge, Junior Division, at 
Revision Applications Nos. 1187-1189 of 1960), | Mangaon, in Civil Suit No. 37 of 1957. 


against the decision of M. D. Manek. District 1 (1924})26 Bom. L.R. 754. 
Judge at Kolaba, in Civil Appeal No. 41 of 
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‘after the coming into.force of the Act. It is the contention of the 
plaintiff -that these lands .are -his Khoti Khasgi. lands. by virtue of his 
possession and ownership -for a long period of years. The defendants 
denied that. these lands are Khoti Khasgi lands, but they, contended that 
they are Khoti Nisbat lands and that they have become owners of the lands 
under the Act. The leading case with regard to Khoti tenure in the Kolaba 
District is Ganpati v. Secretary of: State,’ where it was held that the Khots in 
the District of Kolaba were hereditary farmers of the revenues and were en- 
titled to hold their villages as Khoti on their entering every year into the 
customary Kabulayats. The Kabulayat which the Khot can be asked to sign 
is bound to conform to custom except as altered by s. 38 of Bombay Act I of 
1865. A Khot’s interest in the Khoti village is limited and not absolute; but 
he possesses in some measure a proprietory right. This case defines Khott 
Nisbat lands as lands which are either in the hands of permanent occupancy 
tenants or tenants with less permanent right paying Fayda to the Khot and the 
Government assessment; while Khoti Khasgi lands are defined as private lands 
in the possession of the Khot of which he can make such use as he pleases. 
Since the suits are filed after the coming into. force of the Act, it cannot be 
disputed that in order to prove that the lands involved in these revision appli- 
cations are Khoti Khasgi lands, they must fall within the definition of ‘Khoti 
Khasgi lands’ under s. 2(1)(vii) (b) of the Act, which definies Khoti Khasgi 
lands in the Kolaba District as meaning (i) land which is entered in the 
Khot’s own name as Khoti Khasgi or in that of a co-sharer in a Khoti in the 
records of the original survey; and (ii) land acquired since the original survey 
by the Khot by purchase or other lawful transfer otherwise than in his capa- 
city as a Khot. It is necessary to refer to the definition of ‘Khoti Nisbat land’ 
also as given in the Act. Under s. 2(/) (tx)(b) of the Act, Khoti Nisbat land 
in the District of Kolaba means (i) land in a Khoti village which may have 
come into the possession of the Khot by lapse or failure of heirs of a tenant, 
or by forfeiture on the tenant’s failure to pay rent, or by resignation of the 
tenant; and (ii) land which may have been entered at the original survey in 
‘the Khoti Nisbat Padit Khata and since brought into cultivation otherwise 
‘than at the Khot’s own expense. The Akar Phod Patrak, which is produced 
‘in this case, would show that formerly there were Pot Hissa Numbers 1, 2 and 
3 in S. No. 29, but it appears that they were amalgamated into the existing 
S. No. 29 and the Hissas ceased to exist. The record of rights entries which 
are on the record show that these lands which are the subject-matter of dis- 
‘pute in the présent revision applications, are described as Khoti Nisbat, but 
‘these entries appear to be after 1950-51. Plaimtiff’s claim to establish that 
these lands are Khoti Khasgi lands does not rest on any entry of the lands 
in his name as Khoti Khasgi or in that of a co-sharer in a Khoti in the records 
of the original survey. Plaintiff has not produced the entries from the records 
of the original survey. Plaintiff’s case is that he acquired these lands since 
the original survey by purchase or other lawful transfer otherwise than in his 
capacity as a Khot. Unfortunately, plaintiff has not been able to produce any 
documentary evidence in support of his case, except one judgment in Regular 
Civil Suit No. 70 of 1917 of the Court of the Second Class sub-Judge, Roha. 
That suit was filed by the present petitioner in all these revision applications 
against two tenants, who are not parties to the present suits; and in that suit 
he had contended that lands in S. No. 29 iif the possession of these tenants 
were of his ancestral ownership and vahivat and defendants were in posses- 
sion thereof as yearly tenants. That was denied by the defendants in that 
suit. The trial Court found in that suit that plaintiff was the owner of the 
lands held by these tenants and that they were in S. No. 29. In that suit, 
plaintiff had produced record of rights entries, a sale deed and Kabulayats, 
all ranging from 1884 till 1914, and he had also produced several decrees and 
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the Court found on this evidence that plaintiff was the owner of these lands 
‘since the time of his father who became presumably owner by long adverse 
possession, as there was no direct title deed regarding the suit lands produced 
by the plaintiff. In that case even, it appears that plaintiff was not able to 
rely upon any title deed evidencing either a purchase or other lawful transfer 
otherwise than in his capacity as a Khot. Undoubtedly lands in those suits 
were lands in S. No. 29, but the decision of that suit cannot operate. as res 
judicata in the present suits, though undoubtedly the lands involved in that 
suit of 1917 were lands situated in S. No. 29, as are the lands in the present case. 
Secondly, plaintiff’s ownership was recognised in that suit on the basis of the 
title obtained by his ancestor by adverse possession. The lower Courts have 
held that the title held by plaintiff by adverse possession cannot be regarded 
as purchase or other lawful transfer otherwise than in his capacity as a Khot, 
as required under s. 2(/)(vm)(b) of the Act. Mr. Navangule contends that 
adverse possession for the statutory period must be taken to have conferred 
title on the plaintiff and that mode of acquisition of title being recognized by 
law, it must be regarded as in the nature of a lawful transfer in favour of 
plaintiff’s ancestor. This argument cannot be accepted. What is required 
under the Act is the acquisition of title.to the land since the original survey 
by the Khot either by purchase or other lawful transfer otherwise than in 
his capacity as a Khot. Admittedly there is no evidence of purchase by plain- 
tiff or his ancestors. Even, therefore, if the title to the lands involved in these 
revision applications was acquiréd by adverse possession by the ancestor of 
the plaintiff, it cannot be said to be by. way of any.lawful transfer. Title 
obtained by adverse possession arises owing to the extinguishment of the title 
of the original owner. Title obtained by the person claiming adverse posses- 
sion cannot, therefore, be by any lawful transfer at all. Under the 
Act, in the Kolaba District, the Khot can establish that the land of 
which he claims to be the Khot, is Khoti Khasgi land if it is entered 
in his own name as a Khoti or in that of a co-sharer in a Khotki in the.records 
‘of the original survey. He can also establish that it is Khoti Khasgi land if it 
is acquired by him or his ancestor since the original survey. either by- purchase 
or other lawful transfer otherwise than in his capacity as a Khot. But if the 
acquisition of title is claimed, or.established to be, by adverse possession, the 
land cannot fall within the category of Khoti Khasei land. In my view, there- 
fore, the finding of both the lower Courts that the lands involved in these, 
matters are not Khoti Khasgi lands is correct. 

The result is that all the four revision applications fail and the.rule in all 
of them will have to be discharged, but, in the circumstances of the case, there 
will be no order as to costs. 


Rules discharged. 
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Before Mr. Justice K, K. Desai, 


AMRIKSINGH SAHNY v. THE STATE OF BOMBAY.” 

Bombay Land Requisition Act (Bom. XXXIII of 1948), Sec. 6—Order requisitioning pre- 
mises for public purpose, namely, “for the use of a public servant’ —Whetker suck 
order made for public purpose within s. 6—Test to be applied when order made 

>  amder s. 6 challenged on ground that it is not made for public purpose, 


The only test to be applied where an order of requisition made under s. 6 of 

the Bombay Land Requisition Act, 1948, is challenged on the ground that it is not 

_ made for a public purpose, is to find whether the purpose mentioned in the order 
and/or its object is such that it must be held to be in the general interest of the 
community and further that the general interest of the community is directly and 
vitally concerned therein. If these conditions are satisfied then the order can be 
said to have been made for a public purpose within s. 6 of the Act. 

Where an order requisitioning certain premises was made under s. 6 of the Act 
for a public purpose, namely, “for the use of a public servant,” held, that the phrase 
“public servant” was so vague and indefinite that it was capable of including per- 
sons belonging to different categories and that, therefore, it could not be said that 
requisition. “for the use of a public servant” was requisition for a public purpose 
within s. 6 of the Act. 

Hamabai Framji Petit v. Secretary of State’ and State of Bombay v. R. S. Nanji; 
referred to. 


Tue facts appear in the judgment. 


S. J. Sorabji, for the petitioner. 
R. M. Kantawala, for the respondent, 


' K. K. Desar J. This is a petition under arb. 226 of the Constitution challeng- 
ing the validity of a requisition order dated March 9, 1959, made in exercise 
of the powers conferred on the State Government under el, (a) of sub-s. (4) 
of s. 6 of the Bombay Land Requisition Act, 1948. 

The relevant facts are as follows :— 

The petitioner is the owner of a building called Sahny Villa situate at 2nd 
Naoroji Gamadia Road, Bombay. The petitioner had let out the ground floor 
flat on the western side of that building and a garage to one S. Sadananda who 
died in 1953. The flat continued in possession of his son P. Sadananda as a 
tenant thereof. The petitioner’s case is that in October 1955 P. Sadananda 
had surrendered possession of the flat and the garage to the petitioner. That 
fact, however, has been categorically denied in the affidavit in reply made by 
N. V. Kulkarni, the Accommodation Officer. By a requisition order dated 
February 5, 1958, the flat in question was requisitioned but the garage was 
not requisitioned. By an enforcement order dated February 24, 1958, direc- 
tions were given for taking possession of the flat and by a further enforcement 
order dated April 3, 1958, directions were given for taking possession of the 
garage. The petitioner made an application under art. 226 of the’ Constitu- 
tion being Mis. No. 178 of 1958 in this Court challenging the requisition order 
dated February 5, 1958. That petition was dismissed on the ground of delay. 
But the State of Bombay agreed not to take possession of the garage as there 
was no réquisition order made in respect of the garage. 

By the impugned requisition order dated March 9, 1959, the respondent stated 
that on enquiry it had found that the premises specified in the order had be- 
come vacant on November 14, 1957, and declared that the premises had be- 
come vacant after December 4, 1947, and made an order requisitioning the pre- 
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mises for a public purpose, namely, ‘for the use of a publie servant.’ The pre- 
mises requisitioned were the garage attached to the flat on the western side 
ground floor of the building already mentioned above. 

The petitioner has by this petition challenged that order of requisition on 
various grounds as contained in para. 10 of the petition. The contentions of 
the petitioner may be shortly summarised as follows :-— ; 

(1) The-purpose, mentioned in the order, viz. ‘‘for the use of a publie ser- 
vant’’ is not a public purpose at all as required under s. 6 of the Act and 
further it is so vague and indefinite that it should not be considered as a 
public purpose within the meaning of the Act. 

(2) By reason of r. 5(A) enacted under the Act the premises, viz., the garage 
mentioned in the order was exempt from being requisitioned. 

The petitioner’s contention is that the garage is non-residential within the 
meaning of r. 5(A) and, accordingly, exempt from requisition. 

As I am in favour of the petitioner on the first contention it is unnecessary for 
me to decide the second contention mentioned above. It must be stated that 
the respondent has denied that the garage was not used for residential pur- 
pose. The respondent’s case is that the garage was used for residential pur- 
pose upto the date of the requisition order. The petitioner’s case on the 
contrary is that since some time in 1955 the garage has always been used for 
non-residential purpose. Though this is a disputed question of fact, if I was 
against the petitioner on the first contention I would have allowed evidence 
to be led as this question of fact does not involve large evidence. 
` In developing the first contention Mr. Sorabji for the petitioner has relied 
upon the decision of the Privy Council in the case of Hamabai Framji Petit v. 
Secretary of State’, The question before the Court in that case related to a 
covenant enabling the lessors to re-enter upon possession of the leasehold pre- 
mises for any public purpose. The lessors had in pursuance of the covenant 
attempted to re-enter upon the possession of the leasehold premises and that 
attempt was challenged in the suit filed in this Court on behalf of Hamabai 
Framji Petit, the plaintiff. Batchelor J. in the first Court in that connection 
observed as follows (p. 102) :— ° 
l “General definitions are, I think, rather to be avoided where the avoidance is pos- 
sible, and I make no attempt to define precisely the extent of the phrase, ‘public pur- 
poses’ in the lease; it is enough to say that, in my opinion, the phrase, whatever else 
‘it may mean, must include a purpose, that is, an object or aim, in which the general 
interest of the community, as opposed to the particular interest of individuals, is directly 
and vitally concerned”. 

_ The purpose for which the lessors had attempted to re-enter upon possession . 
of the leasehold premises in that case is referred to as ‘‘providing suitable 
house for government servant’’ and the question before the Court was whether 
that scheme was for a public purpose. Their Lordships of the Privy Council 
accepted the observations made as aforesaid by Batchelor J. as the correct view as 
regards the true connotation of the words ‘‘publie purpose’’. It was further 
held that what was, therefore, necessary to be considered in that case was whe- 
ther the purpose mentioned by the lessors was a purpose in which the general 
interest of the community was directly and vitally concerned. It was fur- 
ther observed that (p. 102) :— 

“...Prima facie the Government are good Judges of that. They are not absolute 
Judges.” 
-The Privy Council accepted as correct the finding of the lower Court that the 
purpose for which ‘the lessors entered upon possession was one which would 
redound to public benefit by helping the Government to maintain the efficiency 
of its servants. . 

Mr. Sorabji has accordingly contended that; the question in this case was 
whether this was an order which must be considered prima facie an order 
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which would redound to publie benefit ‘and/or in other words the purpose of 
this order must be considered -as a purpose in which the general interest of 
the community was’ concerned as opposed to the particular interest of indi- 
viduals, and, secondly whether the general interest of the community was direc- 
tly and vitally concerned. Admittedly the test as ‘mentioned in the observa- 
tidns of Batchelor J. and accepted by the Privy Council as true test is the only 
test to be applied where an’ order is challenged on ‘the ground that it-is not 
made for a public purpose. 

I have in this, connection anxiously ‘redd the purpose mentioned in the im- 
pugned order to find whether in respéct of that purpose it can be stated that 
the purpose mentioned in the order and/or its object (a) is such that it must 
be held to be in the general interest of the community and (b) further that 
the general interest of the community is directly and vitally concerned therein. 

It is admitted that the phrase ‘‘public servant’? is not defined in any statute 
except as appearing’ in s. 21 of the Indian Penal Code. Having regard to the 
purpose of that Code the definition of ‘‘public, servant’’ as mentioned in the 
Code ineludes juryman, assessor as also an arbitrator appointed by Court m a 
judicial proceeding. The phrase ‘ ‘public servant’’.in my view is an extremely 
vague and indefinite and difficult of precise definition. In that connection 
Mr. Kantawala for the respondent has submitted that a public servant means 

‘a person who renders public service, that is, any service which would supply 
want felt by the public or any service which public may be desirous of having 
on its own behalf.” Accepting what Mr. Kantawala has stated as definition 
to be true, in my view, the matter has remained as indefinite and vague as 
possibly one could imagine. It is not as if it can be suggested that all -persons 
included in the-phrase ‘‘publie servant’’ render such service as can be held to 
be service in the general interest of the community or service in which the 
community is directly and vitally concerned. It is true that government ser- 
vants would be public servants, but it is further true that the service rendered 
by the government is such in which the general interest of the community is 
concerned and that too directly and vitally. A poet, or a scientist or an in- 
dustrialist may be referred to as a public servant because he is rendering ser- 
vice towards literary, or scientific or industrial“ progress of the nation. But to 
say that requisition can be made for the use of ‘such a public servant under 
s. 6 of the Act would appear to be contrary to the true purpose‘of the phrase 
**publie purpose” as mentioned in s: 6. In my view the phrase ‘‘public ser- 
vant’’ is so vague as is capable of including so many persons belonging to such 
different categories that it is impossible to say that requisition ‘‘for the use 
of a public servant” must be held requisition for a public purpose. It may 
be that in some cases such a requisition would turn out to be for the benefit 
‘of servants like government servants and accordingly for a public purpose as 
mentioned in s. 6. But the phrase being ‘extremely vague and indefinite it is 
impossible to say that in all cases requisition ‘‘for the use of a public servant’’ 
‘will be for a publie purpose’ or for a purpose in which interest of the general 
community is involved or in ‘which interest of the general community is directly 
and vitally concerned. “Having regard to that indefinite position, I accept Mr. 
Sorabji’s contention that the impugned order is not made for a public purpose 
‘as mentioned in s. 6 of the Act. 

` In this connection Mr. Sorabji has also referred to the decision of the Supreme 
Court in-the case of State of Bombay v. R. S. Nanji.2 The Supreme Court has 
in that case referred to’ the observations of Batchelor J. quoted above and ac- 
cepted those observations as the true test to be applied when a question relating to 
the validity’ of orders stated to be made for publie purpose arises. It is un- 
necessary to refer in detail to the observations of the Supreme Court as con- 
tained in’ that case. 

Mr. Kantawala for the respondent has contended that when 4 property is 
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requisitioned for a public servant the direct aim or object of the Government. 
is to advance the general interest of the community at large and that the 
Government’s view should not be rejected unless the Court finds that no rea- 
sonable person could have taken that view of the matter. 

Now, as I have observed, it is not possible to. find that in all cases where 
premises are requisitioned “for use of a public servant’’ that the requisition 
must be to house a person who is rendering service ‘which is in the general. 
interest of the community and for interest in which the community is directly and. 
vitally concerned. I am not aware as to the person and the true purpose for 
which this requisition order is made. But Mr, Kantawala himself has rightly. 
stated that the question must-be determined not in réference to facts of a 
particular case. and must be decided in the abstract. For the reasons which. 
I have already mentioned it is impossible to make a finding that this order must 
be held to be made for a public purpose as mentioned in s. 6, 

In the result the impugned requisition order dated March 9, 1959, was made- 
without jurisdiction and is quashed and set aside. Rule is made absolute. 
Respondent to pay. costs to the petitioner. 7 

Cees ) AB Rule made absolute. 
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Solicitors for the respondent: Intille & Co. 


Before Mr. Justice K. K. Desai. 


AMARNATH S. NANDA v. THE STATE TRANSPORT AUTHORITY. eo 


Motor Vehicles Act (IV of 1939 ), Sees, 44, 45-60-—Whether State Transport Authority car 
interfere with decision of Regional Transport Authority in, matter of negulation and 
increase of fares to be charged ‘by taxi drivers—State Transport Authority whether 
can give directions to Regional Transport Authority where the latter decides matter 
of individual permit holder—Whether Regional Transport Authority can fix fares 
to be charged by contract carriage permit holder where no directions issued by thz 

, State Government or State Transport Authority fixing fares to be charged by con- 
tract carriage permit holders—Repnesentative application for’variation of conditions. 
in permits whether can be made to Regional Transport Authority. 


. Section 44(3) and (4) of the Motor Vehicles Act, 1939, gives jurisdiction and power- 
. to the State Transport Authority to interfere with the decisions of the Regional 
Transport Authority in respect of matter of regulation of fares to be charged by 
taxi drivers and increase thereof. 
- Where questions of policy and general public benefit are involved in a decision: 
in a matter of an individual permit holder there is no restriction envisaged on the- 
‘ ‘powers vested in the State Transport Authority under sub-ss. (3) and (4) of s. 44° 

_ of the Motor Vehicles Act, 1939, to give directions to the Regional Transport Authority. 

- In the matter of mentioning the fare to be charged if directions are given: ’ 
zı under s, 43 of the Motor Vehicles Act, 1939, by the State Government or by the 
- State Transport Authority: under s. 44 of the Act, the Regional Transport. Authority 
would have to mention the fares so directed in each permit. In the absence of such. 
directions unless the Regional Transport Authority fixed fares in the conditions of 

. permit it would fail to discharge its duty. -Where, therefore, no directions are‘issued': 

by the State Government under s. 43 of the Act or by the State Transport Authority - 

under s. 44 of the Act; fixing the fares to. be.charged by the contract carriage permit 

.. . holders, the Regional Transport Authority, has- -jurisdiction to fix the fares and/or 

vary the conditions relating to-the fares to be charged by a contract carriage parmi 
holder.. . 

In ss. 45 to 60 of the Motor Vehicles, Act,, 1939, there is no provision authorising: 

any person or association to make a-representative application to.a Regional’ Trans- 

` port Authority for variation generally of conditions as mentioned in. permits of per— 

- mit holders, ee E ie ex: x ” i — 
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* Decided, February 2, 1960., ; O. C. J. | Miscellaneous No. 285 of 1959. 
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Tae facts appear in the judgment, . <a - 


K: K. Singhvi, with Vimadalal, for the petitioner. 
B. J. Mistree, for the respondent. 


K. K. Desar J. . This is a petition under art. 226 of the Constitution ques- 
tioning the jurisdiction of respondent No. 1—the State Transport Authority, 
Bombay—to direct the Regional Transport Authority, Bombay, that it should 
not implement its decision dated June 24, 1959, mentioned im the petition. 
The relevant facts are as follows :— 

The petitioner is a taxi driver holding a permit No. 425 to ply ‘‘contract 
carriage’’ i.e. public service vehicle. The petitioner is also the general secre- 
tary .of. the Greater Bombay Taxi Drivers’ Association. Prior to May 1958 an 
application for increasing the maximum fare chargeable by taxi drivers appears 
to have been made and refused. A revision application from that refusal to 
respondent No. 1, the State Transport Authority, also appears to have been 
rejected. 

In October, 1958, the petitioner addressed a letter in that connection to the 
Secretary. to ‘the Government of Bombay, Home Department, and by`a reply 
dated October 830, 1958, it.was stated that it was open to any taxi permit 
holder to apply to the Regional Transport Authority for variation of the con- 
dition of ‘the permit relating to the fares. 

By what may-be for convenience described as representation dated November 
6, 1958, the petitioner for himself:and on behalf of other members of the taxi 
drivers’ association applied to the Regional Transport Authority, Bombay, for 
variation of the condition, in the contract carriage permits fixing the fare to 
be charged by increase therein on the grounds-mentioned in that representation. 
The grounds mentioned are general and as concerning all taxi owners and 
drivers. At its meeting held on June 24, 1959, the- Regional Transport Autho- 
rity after giving a hearing on the representation decided to increase the previ- 
ous surcharge of one anna to two annas and decided: that the revised rate: of 
fare should come into force with effect from August 1, 1959. It also directed. 
that necessary- tariff: cards should be kept ready and supplied to the taxi 
drivers’-association for the purpose. The result of this decision was that in 
respect of small taxis it was decided to allow the fare to be charged at 8 annas 
per mile instead of 7 annas with effect from August 1, 1959. That decision 
necessarily required to be implemented’ by incorporating this specific change 
im the specific individual ‘‘contract carriage permit’’ issued to and held by 
each of the taxi drivers in Bombay. The original permits contained a condi- 
tion whereunder the fare of seven annas per mile only was chargeable by each 
of the taxi drivers. 

That decision of the Regional:Transport Authority came to be considered 
by; respondent No. 1, the State Transport: Authority; on July 18, 1959. -The 
minutes of the decision then taken by the edad ie a Authority run as 
follows: `> ea 

` “The State Transport Authority -observed that the session of increase in the rate 
of taxi fare was decided by it at its meeting held on 24th May 1958, ie. only about a 
year back and as such it desired to study the mattet and to decide it after giving a hear- 
ing to the parties concerned.: The’ S.T.A. therefore decided that ‘implementation of the 
R.T.A.’s order increasing the rate of taxi fare “for small taxis from As. 7 J- to As. 8/- 
from“the Ist August 1959: be suspended’ until ‘the’ “question is thoroughly looked into 
and decided by it after giving a hearing “to the parties concerned”. 
In -accordanéewith this decision the ‘implementation’ of the above reférred de- 
cision of the Régional Transport Authority” was, directed to be suspended, That 
decision and direction of the Staté Transport Authority is challenged in this 
petition on ‘the. grounds ‘which ‘may be shortly suminarised as follows = — 

(T) ‘Under the Motor Vehicles ‘Act a State Transport Authority is not com- 
petent to vary ‘conditions ‘in permits already issued to the petitioner and other” 
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permit holders. There is, accordingly, no power or jurisdiction in the State 
Transport Authority, Bombay, to give any direction to the Regional Transport 
Authority, Bombay, not to implement its aforesaid decision for variation: of 
ihe condition as to fares as contained in permits of taxi owners:and drivers. 

(2) Under the scheme of ss. 64 and 64A of the Act in all matters where an 
appeal -lies to it a State Transport’ Authority has no jurisdiction to call for 
the records suo motu and/or thereupon to interfere with the order of a Re- 
gional Transport. Authority. According to the petitioner the decision ‘of the 
Regional. Transport Authority to vary the. condition as to fares in the permits 
of the taxi drivers was appealable. The State -Transport Authority accord- 
. ingly was not entitled to interfere (suo motu) on its own and prevent imple- 
mentation of the decision-of the Regional Transport Authority as .it has done. 

(3) If it is found that the State Trdnsport-Authority acted in this matter 
under thé provisions of s. 64A of the Act the further contention of. the peti- 
tioner is that the: authority is not entitled to decide matters arising under that 
section without giving a-proper hearing to the party who is prejudiced by such 
decision. The questioned direction was given without any hearing .and is 
invalid. i ; E 

(4) The petitioner also contends that in the matter of its decision the State 
Transport Authority acted contrary to principles of natural justice. Accord- 
ing to -the petitioner the Authority is a quasi-judicial Tribunal and 
cannot make any decision without giving due and proper hearing to the party: 
who is prejudiced. Admittedly no hearing having been given to the petitioner 
the decision of the Authority is in violation of principles of natural justice. 

' As against these contentions of the petitioner the respondent’s contention is 
that (1) in fact there is no power or jurisdiction in a Regional Transport 
Authority to fix fares that may be charged in respect of contract carriage and 
that in the matter of its decision dated June 24, 1959, the Regional Transport ` 
Authority acted altogether without jurisdiction. 

_ (2) In any event the decision of the Regional Transport Authority was in resi’ 
pect’of a policy matter and a matter involving public interest and that under the 
Scheme of the Act in connection with such matters a State Transport Authority 
has supervisory and regulatory jurisdiction to control all acts of a Regional 
Transport Authority. The directions given by the State Transport Authority 
for preventing implementation of the decision of the Regional Transport Autho- 
rity are, therefore, valid and binding. _ S l 

Having regard ‘to these contentions of the parties it is important to examine ` 
the scheme of the Motor Vehicles Act particularly in connection with ‘‘eontrol` 
of Transport vehicles’. That scheme is to be found in Chap. IV of the Act: 
which ‘is titled ‘‘Control of Transport Vehicles’’. ‘Section 42 ‘provides for 
statutory necessity for permits in respect of all vehicles. Section 43 provides” 
for control of road transport by the State ‘Government. Admittedly under 
that section having regard to diverse matters’ of policy and public interest as 
mentioned in cls. (a), (b), (c) and (d) ‘of sub-s. (7) of the section the State 
Government is empowered to give directions to a State Transport Authority 
of diverse kinds and*inter alia to give directions ‘‘regarding the fixing‘of fares 
and freights for stage carriages, contract carriages and publie carriers’. I¢ 
is important to bear'iw mind ‘that the procedure prescribed for giving directions 
under that section-is*by notification in the official Gazette. It is also very import- 
antto note that-sub-ss~ (2) and (3) of that section provide for making of repre- 
sentations from time to-time to-the State Government’ urging cancellation or 
variation of the direction notified by the State- Government under’ sub-s. (/\- 
of the section. - Variation and cancellation of directions would necessarily in- 
clude directions regarding the’ fixation;of fares for contract carriages. If the- 
State Government is ‘satisfied with the representations made, it is’also under 
sub-s. (3). empowered to cancel or vary the-previous notification in existence.. 
Having regard to the'scheme of's. 43 it is obvious that as from ‘the enactment 
of.this section in’ 1956.wherever directions-have been- duly ‘notified by the State- 
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Government regarding fixing of fares the same can only be cancelled, varied 
or altered in accordance with the procedure prescribed-in sub-ss. (2) and (3) 
of this section. It is, however, fairly admitted on behalf of the State Govern- 
ment that hitherto no directions have been issued under s..43 by the State 
Government regarding fixing of fares. - 

Under s. 44, provision is made as regards: the actin and duties to be 
discharged by a State. Transport Authority created under the provisions of the 
section. For each State the control of transport is to be managed and adminis- 
tered by two authorities created under and named in the section, viz., State 
Transport Authority and Regional Transport Authority. From the provisions 
in this section as also several other sections of the Act it is abundantly clear 
that State Transport Authority is the superior or higher authority which has 
control and regulation of Regional Transport Authorities both in the matter 
of administrative directions and functions of granting of applications. Under 
s. 64 from the decisions of a Regional Transport Authority on various matters 
mentioned in the section appeal lies to a State Transport Authority. Under 
s. 64A. in cases where no appeal lies power is given to State Transport Authority 
‘even suo motu to call for records and interfere where in the opinion of State 
Transport Authority the Regional Transport Authority has acted illegally or im- 
properly. Under s. 44(3) which makes provision for and relates to the ex- 
ercise and discharge of the functions and duties of State Transport Authority 
it is ter alia provided that the Authority shall give effect to “‘any directions 
‘issued under section 43” (by the State Government) ‘‘and subject to such 
directions, shall exercise powers ‘‘inter alia”? to co-ordinate and regulate the 
activities and policies of Regional Transport Authorities”. Under sub-s. (4) 
of s. 44 for the purpose of enforcement of its powers, State Transport Autho- 
rity is empowered to issue directions to Regional Transport Authority and if 
is directed that Regional ‘Transport Authority shall give effect to and be 
guided by such directions. The provisions in sub-s. (3) and sub-s. (4) of s. 44 
make it abundantly clear that Regional Transport Authority is a subordinate 
authority which is bound by the directions given by State Transport Authority 
and. further that State Transport Authority is empowered and entitled to 
regulate each Regional Transport Authority`to act in the manner directed by 
State Transport Authority: Having regard to the clear purposes and language of 
sub-ss. (3)(a) and (4) of this section, I have no doubt that, State Transport 
Authority has jurisdiction in matters of policy and matters relating to protec- 
tion of public interest to regulate each-and' all acts and decisions of Regional 
Transport Authority. In my view the decision of the Regional Transport 
Authority to raise fares to be charged by taxi drivers has a very distant refer- 
fence to the rights of the petitioner as an individual permit holder. That 
decision is directly and substantially with reference to matters of policy affect- 
ing interest of public in a large way.’ The matter of regulation of fares to be 
charged by ‘taxi drivers ‘and increase thereof is not a: matter relating to a 
particular permit holder but a matter of general’ interést and policy. Ihave 
no doubt that the provisions in sub-ss. (3) and' (4) of s. 44 give jurisdiction 
and power to State Transport Authority to interfére with the decisions of Re- 
gional ‘Transport: Authority ‘in respect df such matters. ‘Support’ can be 
gathered in this connection frorn somewhat loose provisions as regards the 
matter of fixing of fares in s. 43.. Under s. 43, as I have already noted, the 
‘State Government is empowered to’ give ‘directions to State Transport’ Autho- 
rity regarding fixation of fares. As regards the neéessary power and authority 
in the State Government and State Transport Authority ‘to-give similar direc- 
tions to the Regional Transport Authority ‘nothing is mentioned in s. 43. “All 
matters in which the State Government is empowered to‘give directions to 
State Transport Authority under s. 43 dre ‘matters of much importance and 
affecting public interest and therefore policy matters. Even so in connection 
with these important matters no referencé is made in the section to Regional 
Transport Authority. The absence of reference to Regional Transport Autko- 
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‘rity, however, does not make any difference to the purpose of law, as-it is pro- 
‘Vided in s. 44(4) that. State Transport Authority has power and Jurisdiction 
to issue directions to Regional Transport Authority in all matters and that 
the directions of that authority must be carried out by Regional Transport 
Authority. It is necessary to repeat that the State Government is the only 
prescribed authority which is empowered and must consider the question of 
variation of fares with reference to the interest of general public and as a 
policy matter. Under the directions given by the State Government the matter 
may further be considered by State Transport Authority as provided. by s. 43. 

Under s. 45 all- applications. for permits whether: in relation to (i) stage 
' carriages, (11) contract carriages, (ili) private carriers or (iv) public carriers 
‘have to bé made to Regional Transport Authority. In connection with such 
‘individual applications for permits jurisdiction is vested in Regional Transport 
Authority under several following sections to consider diverse matters which 
may arise including the interest of the public generally. In matters of stage 
carriages and contract carriages under provisions of ss. 47 and 50 Regional 
Transport Authority is authorised to hear representations of third parties which 
affect the issue of individual permit to. applicants for permits. Under ss. 48 
-and 51 Regional Transport Authority is authorised to attach conditions to 
- permits granted. These conditions include a condition as to the rates of charge 
for (i) passengers’ luggage and (ii) carrying passengers. ‘These provisions 
necessarily show that it is obligatory on Regional Transport Authority in res- 
pect of an application for permit for stage carriage and/or contract -carriage 
to fix the fares to be charged: “In the: matter of mentioning the fares to be 
‘charged if directions are given under s. 43 by the State Government or by 
State Transport Authority under s. 44 Regional Transport Authority: would 
necessarily have to mention the fares so: directed in each permit. In the ab- 
sence of such directions it is obvious that “unless Regional Authority 
fixed fares in the conditions of permit it would fail to discharge its duty in 
the matter of~ fixing of fares. Mr. Mistree for the respondents has 
‘fairly conceded that no directions have been issued by the State Government 
under s. 43.” He has not been able to point out any directions having been issued 
by the State Transport Authority in connection with the fares fixed up to the 
‘date of the petition as permissible to be charged by the contract carriage per- 
‘mit holders. I'am, therefore; unablé to accept his contention that the Regional 
Transport Authority had no jurisdiction to fix the fares and/or vary the 
‘conditions relating to the farés to be charged: by the petitioner as contract 
carriage permit holder. One of the conditions in the. permits issued to contract 
carriage permit holders provides that’ the authority -(Regional Transport 
Authority) ‘‘may, after giving notice of not less than‘one month, vary the con- 
dition ‘of the permit or attach to the permit further conditions’’. This condition 
as included in the permit makes it clear that it is open to Regional Transport 
‘Authority to vary all the conditions mentioned in the permits including condition 
relating to the fixing of farés. If there was material before me showing that prior 
'to the date of thé petition the State Transport Authority had issued direétions 
to the Regional Transport Authority as regards the fares to'be charged by the 
contract’ carriage permit holders, I would have come to the conclusion that 
having regard to such directions it was not open to the Regional’ Transport 
‘Authority to corsider the mattér of variation of the conditions relating to the 
fares to be charged. There is -some-evidencé in the resdlution of the State 
Transport Authority that the mattér-had been considered by the State Trans- 
port Authority at-its meeting ‘held on May 24,1958. Even so I am not satis- 
‘fied that any directions had been issued by the State Transport Authority in 
‘that connéction’ to thé Regional Transport Atithority. I, therefore. negative 
‘the contention of Mr. Mistree that iii this matter’ the Regional Transport 
‘Authority had no jurisdiction to consider the application of the petitioner as 
‘mdividual permit holder to vary the condition as to -fares as mentioned in 
-this permit. : 
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T As regards the .contention of the petitioner that the decision of the Regional 
papa Authority is appealable Mr. Vimadalal has relied upon oa - (0) 
of s. 64 which runs ‘as follows: — , 


“Any person ne 

(0): ase; ote Fa i 

` (b) aggrieved by the révocation ‘or suspension of the permit or by any variation 
of the conditions thereofj.. 

may, within the preskad time and in ia E manner, appeal to the pres- 
cribed authority...” - ~ H 
The question is whether by its decision the Regioun Transport Acenonty vari- 
ed any of the conditions in the permit of the petitioner. It is obvious that if 
the decision varied the conditions the decision would be appealable under sub- 
s. (b). The decision of the Regional Transport Authority referred to above 
provides for variation of conditions as to fares in the permit of the petitioner 
as from August 1, 1959. In this case the petitioner was satisfied by that deci- 
sion. The decision of the Regional -Transport Authority, however, might have 
been contrary to the application of the petitioner and in that event I-have no 
doubt that the petitioner would have had a mgnt of appen under sub-s. (b) 
‘of s: 64 against such a decision. ` Ne ate 

-In this connection a- question that arises’ is as to erher a R E 
application’ for - variation 'of -conditions in ‘carriage. permits as- if under the 
usual scheme: of `O.'I, r. 8, of the Code’ of Civil Procedure is envisaged under 
‘the scheme of thè Act and whether an individual: im the office like the Secretary 
“of the Taxi Drivers’ Association, Bombay, can make an application for revision 
of rates fixed in permits of all other taxi‘owners and drivers. As I have already 
pointed out there is provision in‘sub-ss. (2) and (3) of's. 48 for making repre- 
sentations to the State Government for cancellation and variation of notifica- 
tions relating’ inter alia to fares to be charged. ‘It is also true that under 
statutory r. 73 enacted under the Act each holder of a permit is authorised 
to apply in writing for variation of the conditions in his permit. In the scheme 
of the relevant ‘ss. 45 to 60 there is no provision authorising any person or asso- 
‘ciation to make-a representative application to a Regional Transport Authority 
for variation generally of conditions ‘as mentioned in’ permits of-permit holders. 
There is ‘ino -doubt that the application of the petitioner dated November 6, 
' 1958, to the Regional Transport Authority;-Bombay; is an unusual application 
of a-represeritative kind. Such‘an application to this Authority is not con- 
templated in the Act. The resulting decision, therefore, also is not of incor- 
porating variation of a condition in any particular permit but a general 
and/or representative decision with ‘reference to the fixation of fares in‘ con- 
tract carriage permits. That general decision obviously is not contemplated 
for appeal under s. 64 of the Act.~ There is thus substance in the contention 
made’on behalf ‘of the respondents that having regard to the decision of the 
State Transport- Authority refusing revision of -rates referred’ to in the letter 
ofthe Secretary to the State Government to the petitioner dated October 30, 
1958, the matter was not open for revision and decision by the Regional Trans- 
port Authority. “On a true construction of the decision of the Regional Trans- 
port Authority the effect thereof must be ‘held: to be that as regards the 
‘application for raising of rates in his permit'the petitioner succeeded before 
him, but the decision was not available for the benefit of and/or was not appeal- 
‘able by other permit holders.’ The result of the provisions of sub-s. (b) of 
S. 64 with reference to this decision is'that to the extent that the decision sought 
to vary the ‘condition as to fares in the permit of the petitioner himself the same 
was appealable. But'the decision affecting others—non applicant taxi owners 
and drivers and permit-holders—is without jurisdiction and not appealable. 
The resporidents are right in their coritention that under s. 64A ‘a State Trans- 

port Authority by itself can call for records only in cases where there is no 
appeal and interfere with the decision iñ such casés if it is found that Regional 
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ranndi Authority had acted improperly or illegally. As I bave already found 
that this order-was appealable to the extent that it decided individual right of 
the petitioner in respect of his individual permit the same was appealable. “The 
State Transport Authority was not entitled under s. 64A to, call for the record 
of the case and interfere with the decision of the Regional Transport ‘Authority 
as directing variation in the permit of the petitioner. As regards, however, the 
general question which the Regional Transport Authority decided the decision. 
was not appealable under the provisions of s. 64 and the State Transport 
Authority under its supervisory and regulatory jurisdiction as envisaged in 
sub-ss. (3) and (4) of s. 44 was entitled to call for, the record and interfere: 
with the decision. 

Even as regards the order in favour of the petitioner himself personally the 
question arises as to whether by reason of the restrictive provision im s. 64A. 
the wider power of State Transport Authority under ss. 44(3) and (4) -to give 
directions to Regional Transport Authority is restricted and curtailed. The 
question is whether provision having been made for calling of record under 
s. 64A only where no appeal lies, is it not permissible ‘for State Transport 
Authority to. interfere with the decision of Regional Transport Authority and 
direct it to act in a particular way under the powers available under sub- 
ss. (3) and (4) of s. 44. It appears to me that where questions of policy and 
general public benefit are involved in a decision in a matter of an individual 
permit holder there is no restriction envisaged ‘on the ` powers vested in ‘State ` 
Transport Aluthority under sub-ss. (3) and (4) of s..44 to give directions to 
Regional Transport Authority. Curious result must follow if that is not the 
true intent and purpose of sub-ss. (3) and (4) of s. 44. It must be admitted 
that in all matters of policy and of public importance directions of ' State 
Transport Authority will’ have to be followed by Regional Transport Authority. 
If by reason of individual applications in such matters one or more applicants 
got advantage over others it would be right and proper for State Transport 
Authority directly to interfere and deal with such cases and such decision of 
Regional Transport Authority. The provision under s. 64A appears to me as 
enabling provision and in addition to the powers vested in the State Trans- 
port Authority under sub-ss. (3) and (4) of s. 44. I, therefore, do not accept 
the contention made on behalf of the petitioner that the State Transport o 
rity had no jurisdiction to take the decision that it took on J uly 18," 1959, 
more particularly referred to above. 

It is also relevant to point out that the authority only ‘intended itself té look 
into the matter thoroughly and take a decision by itself on ‘the ‘matter after 
giving a hearing to the parties concerned. The authority never intended to 
act in a way prejudicial to any party and might have possibly given a hearing 
to all the parties concerned much before the disposal of this petition. If the 
matter of the hearing had been delayed it is the result of the petitioner’s hasty 
action in approaching this Court. Even at the hearing Mr. Mistree for the res- 
pondents made it abundantly clear that the State Transport Authority was wil- 
ling to hear all the parties concerned and decide the matter after giving a ‘fair 
hearing. That offer has not been accepted on behalf of ‘the petitioner. 

Mr, Vimadalal has contended that principles of natural justice have been 
violated i in the matter of the decision taken by the State’ Transport Authority. 
‘The contention is that the decision could not be taken without giving a hearing 
‘to the petitioner. It is further contended that when the’ Authority acts under 
s, 64A. it is a quasi judicial tribunal and is bound to ‘observe principles of 
natural justice. The Authority is bound to observe the provisions 
in the second proviso to s. 64A which provides that the Authority shall not 
pass an order prejudicial to any person without giving him a reasonable oppor- 
tunity of being heard. There is hardly any doubt that if the Authority was 
acting in revision under s. 64A the statutory provision ought`to have béen 
observed before even giving a préliminary directiom for, restricting implemen- 
tation of the decision of the Regional Transport. Authority: As I have already 
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made a finding thatthe direction: was given under the supervisory and regula- 
tory jurisdiction as contained in sub-ss. (3) and (4) of s. 44 it is irrelevant 
that the State Transport Authority made its.decision without giving a hearing 
to the petitioner. : The decision was interim and hearing was intended to be 
given and the -petitioner’s ‘grievance is frivolous. 

It must be pointed out that in sub-s. (3) of s. 44 the words ia are ‘‘to 
co-ordinate and regulate the activities and policies of the Regional Transport 
Authorities”. Relying on the plural character of the word ‘‘Authorities’’ it 
has been contended:that the co-ordination and regulation as mentioned in the 
first part of this sub-section relates to different activities of more than one 
Regjonal Transport Authority. The purpose of the provisions in sub-ss. (3} 
and (4) of s. 44 is to confer jurisdiction and power in State Transport Autho- 
rity to control each and all Regional Transport Authorities. The purpose of 
this sub-section is not only to enable State Transport Authority to give direc- 
tions when there is a conflict between the activities of more than one Regional 
Transport Authority. In the matter of regulation of conduct of Regionaj 
Transport Authority directions can in any event be given even when there is 
no conflict in activities of more than one authority. This enabling section 
does not justify any restriction as is contended for on behalf of the petitioner. 

In the circumstances there is no substance- in the petition. The petition is 
dismissed with costs. 5 
i Petition dismissed. 
Solicitors for, the aR M. N. Mankar & Co. ` 
Solicitors for the respondent : Little & Co. 
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Before Mr. Justice K. K. Desai. 


MRS. DINA BALDEV PATHAK v. THE COLLECTOR OF CUSTOMS.* 


Sea Customs Act (VIII of 1878), Secs. 1847 “178, 88—Bombay, Port’ Trust Act (Bom. VI 
of 1879); Secs. 64, 64-A—-Effect of vesting of confiscated goods in Government—Whe- 
ther permissible to seize goods already ordered to be confiscated under s. 178—Cus- 
toms authority whether can revise order of confiscation whereunder goods sold 

- by Port-Trust Authorities with consent, of Customs authorities after goods confiscated. 


‘The effect ‘of the provisions of s. 184 of the Sea Customs Act, 1878, is that upon 

confiscation ‘and vesting ‘of the goods in the Government, the goods cease to be 
offending goods. ` The offence and infirmity involved in the import of such goods will 
not, subsequent to thé order of confiscation, in any*manner affect or attach to the 
goods. The goods will then be available to be dealt with in the market by the 
Government or by its‘ consent as if the same were not offending goods. 
- In s. 178 of the Sea Customs’ Act, 1878, the phrase “Anything liable to confiscation 
under this’ Act may be seized”, means that the action: of seizure under the section 
must precede the order of confiscation. Therefore, it is not permissible to seize any 
goods already ordered to be confiscated under the section. 

Where ‘auction sales are held under the provisions of s. 88 of the Sea Customs 
Act, 1878, and ss. 64 and 64-A of the Bombay Port Trust Act, 1879, with the consent 

i of the Customs authorities and: after confiscation of the goods, it would be a highly 
i improper thing for .any Customs -authority to-revise the order of confiscation. It 
-would ‘be again further inappropriate that such action should be taken solely with a 
view to nullify the effect of.the sale -and .to deprive ihe purchaser of possession of 
- the goods purchased. .: . +. reo 


` Tm facts appear in the ‘judgment. . 


' Raju Patel, with B. L. Kapadia, for the petitioner. 
"M. P. Laud, with R. d. Ji osha, for the respondents. 


TE i * Decided, March’ 20) 1961. ©.€.J. Miscellaneous No. 406 of 1960. 
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-K.K. Desar J. This is a petition under art. 226 of the Constitution challeng- 
ing ‘the act of respondent No. 2,.being Rummaging Inspector of Customs, of 
“seizure of a Buick motor. car of the ownership of the petitioner. Incidentally, 
“certain orders passed by the Additional Collector of Customs and Assistant 
Collector of Customs have been’ argued to be invalid on. behalf of the petitioner 
‘as also the respondents. 

The relevant facts are as follows :— 

A Buick (Sedan) 1959 Model.two-door convertible car was landed at the Port 
of Bombay on September 22, 1959, by S. S. ‘‘Axchequer’’. It was sought to 
be cleared without payment, of duty and without an I. T.C. licence under cover 
of Carnet De Passages En Douane No. 593820 by one V. V. Purie and: one 
Mauji as agents of one Mons. Andre Bensimon. The clearance was not alloy ed 
to be permitted.. Bensimon arrived in India on October 8, 1959. Purie, Ma “a 
and Bensimon were called upon to show cause why the Buick car should 
‘be confiscated under s. 167(8) of the Sea Customs Act read with s. 3(2) of 
‘the Imports and’ Exports (Control) ‘Act, 1947. All the above parties appear 
to have had a hearing and showed cause. 


Before the matter of the above - -investigation and inquiry was completed, by 
his order dated November 9, 1960, S. Sarkar, being an Assistant Collector of Cus- 
toms made a finding in respect ‘of the above Buick car as also diverse. other 
goods, that. evidence had not been produced to the Customs House to show 
that the goods had been imported in accordance with -the Import Control Regu- 
lations. He accordingly held that the. goods; were-liable to be confiscated and 
passed orders confiscating all the goods, including the Buick car, under s. 167(8) 
of the Sea Customs Act read with s. 3(2) of the Imports and Exports (Control) 
Act, 1947. He also imposed fines in respect of each item of the goods ordered 
to be confiscated. The fine that hé imposed under s. 188 of the Sea Customs 
Act in respect of the: Buick car was a sum of Rs. 8,000. -A copy of the above 
order of the Assistant Collector of, Customs, is annexed as exh. 1 to 
the affidavit in reply of A. Athaide, respondent: ` No. 2, dated. January 21, 
1961. _As appears from the last but. one paragraph of his order, the Assistant 
Collector also stated that the Customs House had no objection. under s. 89 
of the Sea Customs Act to the removal and clearance of the goods from the 
port and to an auction sale of each item of the goods mentioned in his order 
being held under s. 64-A of the Bombay Port Trust Act. The conditions that 
‘he ‘attached to the sale were that the Port Trust authorities must guarantee 
payment of custom duty chargeable and the fine imposed by the order itself. 
On November 10, 1960, the trustees of the Port of Bombay under the provisions 
of ss. 64 and 64-A of the Bombay Port Trust Act got sold by auction amongst 
other goods the above Buick car. An advertisement of the auction sale had 
been published in ‘the newspapers prior to the above auction. Thé petitioner 
purchased the Buick car at the price of Rs. 71,000 and in accordance with the 
terms paid 33-1/3 per cent. being Rs. 24,000 ‘to the auctioneers on the date 
of the sale. On November 16, 1960, the petitioner having paid the balance 
of the price of Rs. 47,000, was given ‘delivery and possession and the petitioner 
then garaged the Buick car with’ certain third parties being her agents. ` 


, On November 26, 1960, respondent No. 2’seized the Buick car. The respon- 
dents’ case is that the car was s seized under the powers available under s. 178 of 
the Sea Customs Act. The respondents’ case is that in ignorance of the above 
order of the Assistant Collector dated November 9, 1960, by his order dated 
November 15, 1960, the Additional Collector of Customs made his findings and 
orders in the matter of adjudication and inquiry that was proceeding against 
Purie, Mauji and Bensimon. He accordingly made another ‘order of confisca- 
tion of the Buick car under s. 167(8) of the Sea Customs Act read ‘with s. 3(2) 
of the Imports and Exports (Control) Act, 1947. The respondents’ case is 
that having regard to and in consequence of the order of confiscation dated 
November 15, 1960, and by reason of the powers to be found in s. 178 of the 
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Bea Customs Act, respondent No. 2 had authority and right to seize the Buick 
ear as he did. 

The petitioner has challenged the above seizure of the Buick car by respondent 
- No. 2 on several grounds. The petitioner ‘contends that the Buick car was 
- seized without affording to the petitioner the reasons for such seizure in ac- 
_cordance with the provisions of s. 181 of the Sea Customs Act. The petitioner’s 
case is that non-compliance with the provisions of s. 181 invalidates the act of 
seizure altogether and the detention of the car is accordingly illegal. The 
petitioner further contends that, as is admitted by the respondents, in fact 
„the Assistant Collector of Customs was -present.at the- auction sale and the 
_auction was held not ‘only under the order dated November 9, 1960, but also 
with complete knowledge and consent of the Customs authorities. The peti- 
tioner was, having regard to the above order dated November 9, 1960, and the 
_ presence of the Assistant Collector- of Customs at- the- auction, led to believe 
-that there was no question of the goods continuing to be offending goods and 
that accordingly all contentions regarding-the goods being offending goods must 
be. held to ‘have ‘been waived on behalf of the Union of India. The petitioner 
- has also challenged the order dated November-15, 1960, made by the Additional 
‘Collector of: Customs. The petitioner ‘came to know of the existence-of that 
order’ only-as a result of the. statements made in the affidavit in reply. The 
petitioner’s ‘case -is-that having regard to the first order of confiscation dated 
November 9,-1960, it was not -permissible for the Additional Collector of Cus- 
toms to-make a second order of confiscation in respect of the same goods and the 
second order accordingly must be held to be-invalid. © © = =- 

As regards the further order of the Additional Collector- of Customs dated 
‘December 20, 1960, whereby the Additional Collector of Customs in -(exercise 
of powers of) revision under s. 190-A. purported to cancel the order of the 
Assistant Gollector of Gustoms dated November 9, 1960, the petitioner contends 
that the order in question was made without giving any notice to the petitioner. 
In the matter of making that order, the Additional] Collector of Customs failed 
to-comply with the provisions of s. 190-A of the Sea Customs Act. He also 
was guilty of violation of principles of natural justice, inasmuch as he failed 
to afford any opportunity of a one or to give any notice of the proposed 
order to the petitioner. 

The respondents have by iieis affidavit- in reply and in Court before me 
made the following contentions :— 

The Assistant Collector had no a make the order dated January 
'9, 1960, as in the matter of the “Buick car the’ Additional Collector was 
seized of the enquiry for decision of the question of the goods being offending 
goods and imposition of penalty and fine under s. 167(8). The respondents 
contend that the Assistant ‘Collector adjudicated the matter of the goods being 
‘offending goods without giving notice to Purie and Mauji and Bensimon. The 
Assistant Collector made his order in-ignorance of the proceedings which were 
initiated and’ being continued by the Additional -Collector of Customs. The 
-respondents, therefore, contend that the order of the Assistant Collector must 
be treated as not existing. If that contention is not accepted, the respondents 
eontend that by reason of the order of the Collector dated December 31, 1960, 
the order of the Assistant Collector must be treated’ as having been cancelled 
retrospectively and as not existing so as to afford any protection to the peti- 
tioner. The respondents also further contend that the petition is premature. 
The respondents contend that the order of the Additional Collector dated No- 
vember 15, is a binding order of confiscation. 

Now, in connection. with the arguments advanced on behalf of the parties, 
it is first necessary to notice certain provisions of the Sea Customs Act and 
the Bombay „Port Trust Act and also that both the parties have proceeded on 
the footing that the Buick car in question had been imported into India con- 
trary to and in breach of the provisions of the Imports and Exports (Control) 
Act and Imports Control Order. In connection with the illegal import of the 
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Buick ear, it-is obvious that pending - investigation’ and enquiry, the Customs 
authority seized and detained the car. The detention and seizure must be ob- 
viously under the provisions of ss. 19, 19-A and 178 of the Sea Customs Act, Pro- 
vision is made under ss. 19-A and’178 of the Sea Customs Act for-authorising the 
officers of Customs to-detain and seize anything ‘‘liable to confiscation” ’.-under 
the Sea Customs Act. Under the Imports and: Exports (Control) Act, all goods 
which are imported contrary to the provisions of that Act are liable to be 
proceeded with as if the import was prohibited under s. 19 of the Sea Customs 
‘Act. - Under s. 179 of the Sea Customs Act, all goods detained and seized 
pending adjudication and confiscation thereof are to be kept with and are 
kept in custody of the customs officer authorised to receive such goods. In this 
connection, it is also necessary to notice that in respect of all goods imported, 
it is necessary ‘for the importer to apply -to the Customs House for clearance 
of the goods for home consumption. Under the provisions of ss. 81 to 88 of 
the Sea Customs Act, a clear scheme is provided as to the goods being conti- 
nued in custody and possession of the Customs pending their clearance for home 
' consumption. By reason of the scheme of s. 89, the imported goods cannot be 
cleared for home consumption -until an order for clearance is made by the 
Customs House. Under the scheme of s. 88, all uncleared goods ean be sold 
by public auction by the Customs House and in connection with the goods sold, 
under that section, from the ‘sale proceeds customs duties leviable can be re- 
covered. All amounts payable to the Government can be recovered and the 
balance is. payable to the owner of the goods. In this connection, it is necessary 
to bear in mind that for maintenance of Ports of Caleutta and Bombay a 
slightly different scheme from that mentioned in the provisions of ss. 81 to 88 
is evolved. The scheme for the Port of Bombay is contained in the Bombay 
Port Trust Act, 1879. Under that scheme, in connection with the goods de- 
tained by the Customs and not cleared, the rates and wharf charges are re- 
coverable by the Port authorities. Right is conferred under ss. 64 and 64-A 
of the Bombay Port Trust Act for auction sale by the Port Authorities of the 
goods of import for recovery of the rates not paid and when the goods are not 
cleared within the period mentioned in the provisions of those sections. The 
Port authorities have a lien for the charges on the goods. The lien, however, 
is subject to the lien for freight, etc., of ship owners as also the right of the 
Government for all moneys payable to Government as appears from s. 51 of 
the Act. The sale proceeds of goods sold under ss. 64 and 64-A are directed 
under s. 65 to be used first for payment of the ship owners’ freight, ete.. 
and ‘moneys payable to Government, and then towards expenses of sale and 
thirdly towards the rates and expenses of the import and the surplus is 
directed to be paid over to the owner of the goods. The scheme in gs. 64, 
64-A. and 65 is similar to the scheme in s. 88 of the Sea Customs Act. The 
sections are complementary of each other. Having regard to the rights of 
the Customs for collecting customs duty and for enforcing the administration 
of sea customs, including enforcement of probibition and restrictions on im- 
ports' under s. 19 of the Sea Customs Act and also Imports and ‘Exports (Cox- 
trol) Act and Import (Control) Order, obviously, it was necessary to’ provide 
that the rights of the Customs must always be paramount. It was, accordingly, 
provided by s. 69 of the Bombay Port Trust Act as follows: — 

“Nothing in this Act shall be deemed to affect— 

(a) the right of the Central Government to collect customs duty,.. 

(b) any power or authority vested in the Customs authorities Gaus as law for the 
time being in force for the administration of sea-customs.” 

Having regard to the above scheme of the above two Acts, in all cases where 
goods are seized and detained and not allowed to be cleared by Customs. 
it is impossible for the Port authorities to hold auction sales under the provi- 
sions of s. 64 or s. 64-A until after requisite orders and directions are given 
by the Customs authorities. 
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: Àpparently, in respect of the 125 items of. different goods as mentioned in 
the particulars at the foot of the order of the Assistant Collector of Customs 
dated November. 9, 1960, auction sale thereof by .the Port -authorities under 
the provisions of ss. 64 and 64-A of the Bombay Port Trust -Act was desired. 
It was, impossible for the Port authorities. to sell these goods until after the 
requisite orders and directions were given by the Customs authorities. It is 
accordingly that the Assistant Collector of Customs made his order dated No- 
vember 9, 1960. The clear effect of the findings in that order is that,the goods 
mentioned in the-order were ordered to be confiscated because they were offend- 
ing goods, i:e. goods which were imported into India in breach of the provisions 
of thè Imports and-Exports (Control). Act, 1947. The goods.were confisca- 
ted: under s. 167(8) of the Sea Customs Act. As 1 have already mentioned, 
admittedly, the. goods in this case were offending goods and were imported in 
breach of the provisions of the Imports and Exports (Control) Act, 1947. 
In connection with such goods, it is apparent that the Assistant Collector of 
Customs had under the scheme of the Sea Customs Act as contained in ss. 167 
to,-191 jurisdiction to make the order of confiscation as he in fact did. The 
further effect of his order was that upon the sale of these goods by the Port 
Trust:authorities through their auctioneers the Customs had no objection to the 
clearance of the goods from the Port. - The order was accordingly a clearance 
order as required under-s. 89 of the Sea Customs Act. The order also is a 
permission to the Port Trust authorities to sell off the goods subject to the 
payment. of the customs duty chargeable and the fine imposed. 


The result of the above order of confiscation, according to the scheme of 
s. 184 of the Sea Customs Act, was that the above Buick car immediately as a 
consequence: of the order dated November 9, 1960, became vested in the Go- 
vernment., Under that section, the officer adjudging confiscation (the Assis- 
tant Collector of Customs) became bound to take and hold possession of the 
thing confiscated. Under that section, it would be the duty of. all Police Officers, 
on the requisition of such officer, to assist him in taking and holding such 
possession. The. effect of the provisions of s.184 must be that upon confiscation 
and vesting of the goods in the Government, the goods must cease to be offend- 
ing goods. The goods can be subsequent to the order of confiscation dealt 
with by the officer adjudging confiscation in such manner as is appropriate. 
The offience and infirmity involved in the import of such goods would not, 
subsequent to such order of confiscation, in any manner affect or attach to the 
goods. In other words, the goods would be available to be dealt with in the mar- 
ket by the Government or by its consent as if the same were not offending goods. 
As that is the true effect of s. 184, it is clear to-me that at the date of the 
sale of the Buick car to, the petitioner in the auction sale held on November 
10, 1960, the goods were not offending goods and were free from the defect that 
had attached to.the goods by reason. .of their illegal import. 


According -to a printed circular containing general conditions of “ae as 
published by the auctioneers Messrs. Shankar Ramchandra & Bros. as from 
the time of the sale thereof the auctioned goods lie at the sole risk and respon- 
sibility of the purchaser in all respects. The effect of that general condition, 
in my view, is that though time is permitted for payment of the balance of 
price, the goods in all respects are of the purchdser as from the date of the 
sale. This circular has been tendered on behalf of the respondents at the hear- 
ing. It contains about 19 printed terms of-general’ conditions of sale. The 
print does not show that. the circular or these general conditions of sale were 
in existence at the date of-the ‘auction -of ‘the -Buick car. It is not possible 
to proceed to, decide this petition on the footing that -all the general conditions 
of, sale as mentioned in the print were prevalent in November 1960 or binding 
on the-petitioner. From the allegations as appearing in the petition, it is 
clear that the. petitioner paid’ complete. price -of- Rs. 71,000 to the auctioneers 
on November 16,°1960, and réceived delivery of the car. ‘ Thè petitioner as 


878- +--+ -+- ++ THE BOMBAY LAW REPORTER. -> . [vow LxpI. 


6 

owner was in possession of the car at the date of seizure thereof on- November 
26, 1960. ' aS ig oa 

The question is whether by reason of the second order of confiscation -made 
by the Additional Collector of Customs on November 15, 1960, it was: per- 
missible for-respondent No. 2 to seize the car from the petitioner under s. 178 - 
of the Sea Customs Act. As I have already discussed above, the Buick ear - 
was, pending adjudication of confiscation, detained under the provisions of 
ss. 19-A and 178 and was in legal possession of the -Customs House between 
September 22, 1959, and November 9, 1960, when the order of the Assistant 
Collector was passed. Thereafter the goods were sold without being the offend-- 
"ing goods. The sale was in-accordance with the directions contained- in the 
order dated November 9, 1960, and the provisions of s. 88-of the Sea Customs 
Act, and ss. 64 and 64-A of the Bombay Port Trust Act. The sale was in the 
presence and with knowledge and consent of the Assistant Collector of Customs. `: 
In the first place, it is apparent that in connection with the goods which had 
been already vested in the Government under the scheme of s. 184 on November ' 
9, 1960, in consequence of the order of the Assistant-Collector of that date; -it 
was not permissible and in any event not necessary for the Additional Collector 
of Customs to make the second order of confiscation dated November 15, 1960. 
Under the circumstances as above which had arisen in favour of the petitioner 
that order must be held to be not binding on the petitioner. 5 

As the goods were not liable to be confiscated once again, in any event, it 
was not permissible for respondent No. 2 to proceed to seize the goods under- 
s. 178 under which he purported to act. Section 178 provides as follows :— 

. “Anything liable to confiscation under this Act may be seized...” 
Now, it appears to me that the clear meaning of the above phrase is that the ' 
action -of seizure under that section must precede the order of adjudication 
of confiscation. The above being the true effect of the section, it is not per 
missible to seize any goods already ordered to be confiscated under that section. 

Even if the view which I have taken as above is incorrect, it is clear that ‘ 
after the petitioner had become the purchaser of the goods (car) on November ' 
10, 1960, it was not permissible for the Additional Collector of Customs to ` 
make an order of confiscation in respect of the Buick car so as to bind the ` 
petitioner without giving appropriate notice to the petitioner and without giv- , 
ing-a hearing to the petitioner. On that ground also, it must be held that the ~ 
order of confiscation dated November 15, 1960, does not bind the petitioner. ` 

The further question to be decided relates to the order dated December 31, - 
1960, made by the Collector of Customs. A copy of that order is annexed as. 
exh. 3 to the affidavit in reply of A. Athaide dated January 21, 1961. The 
order is stated to have been made under the revisional powers as contained in. 
s. 190-A of the Sea Customs Act. The finding that is made-in the order is that the 
Collector of Customs was not satisfied about the correctness of the order pass-. 
ed by the Assistant Collector of Customs on November 9, 1960, only as regards 
the amount of finé imposed by him. The finding is that the fine appeared to :: 
be inadequate looking to the gravity ofthe offence.. For that sole- ground the: 
Collector of Customs exercised his powers. under s.°190-A of the Sea Customs: °’ 
Act, and directed ‘that: the order of the Assistant Collector {dated November*’ 
9, 1960), in so far as it related’ to the above car; be set: asidé and should’ stand’ ` 
vacated so-as to have no effect whatsoever. He also ordered further re-adju--: 
dication of the case décording to law: cea Lee sae oat 

Before’ referring ‘to the provisions of’ §.'190:A, it is relevant’ to- point'.out=! 
that ‘this -petition was presented oh December 20,1960: Notice of the petition 
and--of the contents“ thereof was admittedly with the Collector of Customs`' 
before this vevisional-ordèr was’ made. Obviously, it was apparent to the ` 
Collector- on’ reading ‘the: petition: thatthe order of the Assistant CéLector:” 
dated November’9; 1960, Was’such that’it was: not permissible: for respondént: ` 
No.,2.t0 seize -the-car as: he:liad’done.: To: bring -abouta situation whéreby the--* 


e 
1961.] è DINA BALDEV vV. COLLECTOR OF CUSTOMS (0.c.J.)—K. K. Desai J. 879 


petitioner’s claim . must be defeated. the Collector of Customs thought. fit 
to act in the manner appearing in the order dated December 31, 1960. 

The proviso to.sub-s. (J)-of s. 190-A runs as follows: 

“Provided that no order prejudicial to any person shall be passed under this section 
unless such person has been given a‘ reasonable OPPO UPES of making a representation 
against the proposed order.” 

I have already pointed out’ all thie circumstances in which the Collector of 
Customs made the order dated December’ 31, 1960. I cannot understand how ' 
having had the notice of this petition and having read the contents of the 
petition, it did not strike the Collector that the only person who was being 
prejudiced by the revisional order was the petitioner and no one else. The, 
petitioner had claimed to be the owner of the car and had challenged the act 
of. seizure .of ‘the car. All the rights‘of the petitioner flowed from the auction 
sale held on November 10, 1960, in consequence of the order dated November 
9, 1960, which was being set aside-by the Collector. Admittedly, the Collector 
failed to give any notice as compulsorily required under the provisions which 
I have quoted above. Having regard to that failure of the Collector, it is 
clear to me that the Collector proceeded to make his revisional order dated 
December 31, 1960, illegally and in violation of the provisions of s. 190-A. 
The Collector having failed to give any notice and any hearing to the peti- 
tioner, proceeded to make the order in violation:of principles of natural justice. 
The order dated December 31, 1960, is, accordingly, invalid and not binding 
on the petitioner. Under the cireumstanees, , that order cannot afford any 
eround-of defence to the respondents. < “+ > 

In this connection, it is also necessary to mention that where ‘auction sales 
are held under the provisions of s. 88 of the Sea Customs Act and ss. 64 and 
64:A of the Bombay Port Trust Act with the consent of the Customs autho- 
rities, and after confiscation of goods, it would be a highly improper thing 
for any Customs authority to revise the order of confiscation. It would be 
again further inappropriate that such action should be taken solely with a 
view to nullify the effect of the sale and to deprive the purchaser of possession 
of the goods purchased. 

I must. record that the arguments sianed on behalf of the petitioner were 
not on the same lines as discussed by- me above. Mr. Patel relied upon the 
provisions of s. 207 of the Sea Customs Act and contended that the section 
when read with the provisions of ss. 64 and 64-A of the Bombay Port Trust 
Act must lead'to the conclusion that once an auction sale is held under the 
Bombay Port Trust Act and delivery of the goods is effected to purchaser, the 
property-in the goods passes to the purchaser: free from any infirmity that 
attached to the goods. He also contended that as the sale of the, Buick car 
was held with concurrence. and knowledge of thé: Assistant Collector of Cus- 
toms, it was’ no longer open for the Customs to exercise powers of seizure 
vested under the Sea' Customs Act. Now, it is unnecessary for me to consider 
in detail these contentions, as J have, ‘for ‘the reasons mentioned above, already 
found that the seizure of the Buick car was invalid. 

The other contentions as contained in the petition are also unnecessary to 
be-decided ‘as I am in favour of the petitioner on the main ground above stated. 

The resporident’s contention that the Assistant Collector had no jurisdiction, 
because the Additional Collector was seized of the matter of inquiry and investi- 
gation of the illegal import of the Buick car, is without any substance. The 
source of jurisdiction of the Assistant Collector to make the order dated No- 
vember 9, 1960, is in the provisions of the Sea Customs Act and the notifica- 
tions and directions issued thereunder. . Because the Additional Collector was 
seized of the matter, the above provisions. whereunder the Assistant Collector 
had jurisdiction do not stand nulifed.' “Even in the revisional order of the 
Collector: dated: December -31; 1960, the above ground is not referred to as in- 
validating the order of the’ Assistant Collector. The above point might have “ 
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been -raised on ‘behalf of Bensimon. But, prima facie, it is mot -opén’ to the 
respondents -to raise that contention. This is so because, admittedly, the Buick 
ear had been imported in: violation of the Imports and Exports (Control) Act. 
For the very same reason, the contention that the order of the Assistant Col- 
lector is invalid as he had not given notice to Purie, Mauji and Bensimon, 
must be negatived. I negative the contention of the respondents that the order 
of the Assistant Collector must be-.treated as not existing. I also negative the 
contention of the respondents that the order of the Collector dated December 
31, 1960, is binding on the petitioner. 

In the result, the respondents are directed to return and restore to. the 
petitioner the Buick (Sedan) car 1959 Model mentionéd in the petition forth- 
with. The respondents will pay costs of the petitioner. 

on Petition allowed. 
Solicitors for the petitioner: Hooseint Doctor & Co. 
Solicitor for the respondents: G. M. Divekar. 


CRIMINAL REFERENCE. 





Before Mr. Justice S. M. Shak. 


GANPAT SHANTARAM MORE v. LINGAPPA BALAPPA GATADE.” 


Prevention of Food Adulteration Rules, 1955, Rules 43, 44—Prevention of Food Adulte- 
ration Act (No. 37 of 1954), Sees. 2(i), 7 (i)—Sale of sub-standard butter by accused 
—Accused complying with requirements of r. 4 by notifying~on [abel of package of 
butter amount of moisture and fat contained therein—Whether accused guilty of 
offence under s. 16(1)(a) read with s. 7(i) of Act—Whether sale of butter in adulte- 
rated form not prohibited because “butter” not mentioned in list in. r. 44—Construction 
of statute—Rules made under Act whether can override specific provisions of the Act. 


Rule 43 does not mean that the vendor òf the articlé of food can make a declaration 
on the label of the package containing the article specifying the amount of addition, : 
admixture etc. regardless of the standard laid down by the Prevention of Food 
Adulteration Act, 1954, or the Rules in respect of that article and contend that hav- 
ing complied with the provisions of that rule he cannot be held bound by the pro- 
visions of s. 7 of the Act, and that he can sell even an “adulterated” article to any 
one he liked. Therefore, under the rule the article must initially conform to the 
standard prescribed by the Act or the Rules and the addition of any ingredient or 
admixture contained in that article as also the deficient ingredient, if any, are re- 
quired to be specified on the label attached to the package containing the article. 

Rule 44 means that even in case of an article of food in which any addition or ` 
admixture is present and has been notified on the Jabel affixed to the package con- 
taining the article, that article cannot be sold if it falls within the list of articles of 
food given in that rule and the addition or admixture is of the kind specified in that 
rule in reference to that article. Therefore, the fact that: “butter” is not mentioned 

_ in the list of articles under r. 44, does not mean that by complying with the provi- 
sions of r. 43 a person can sell “adulterated” butter with impunity and thereby con- 
travene the provisions of s. 7 of the Prevention. of Food Adulteration Act, 1954. 

Rules made under any Act could never be intended to override the specific pro- 
visions of the Act itself. The purpose of the rules is to provide for procedural mat- 
ters or matters which are subsidiary to the provisions of the Act. They: may in some 
eases explain the provisions of the Act and it might in certain cases be legitimate to 
read, the.rules along with the -provisions of the Act in order to find out the true inten- 
tion of the Legislature in enacting the latter, but no rules can ever ne consid 
to override the specific provisions of the Act itself. 


> Doia "June 26, -1961. Criminal Refe- | + Seo Bombay Government. Gazette dated 
rence No. 37 of 1961. l 2 October 13, 1955, Part IV-C, pm: 1449. 
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' Ta facts appear in the judgment. 


. Y. S. Chitale for H. N. Gokhale, for the complainant. 
Y. T. Gambhirwala, Assistant Government Pleader, for the State. 
L. G: Khare, for accused No. 2. 


SHAH J. This is a reference made to this Court. by the learned Second 
Additional Sessions Judge, Poona, recommending that the order of conviction 
and sentence passed on the accused in respect of an. offence under the Pre- 
vention of Food Adulteration Act, 1954, be set aside and the accused be set 
at liberty. It appears that the Food Inspector in the employment of the 
Poona Corporation visited the shop of the accused on July 21, 1959, at about 
9-30 a.m. and purchased 12 ounces of butter (Gavathi Loni) from the accused 
informing him that he was a Food Inspector and he wanted to send a sample 
of that butter for analysis. The butter was then divided into three equal parts 
and each of the parts was filled in a separate bottle duly sealed and labelled in 
the presence of the accused and the witnesses. One of the sealed bottles was 
given to the accused. Out of the remaining two bottles, one was sent up to the 
public analyst for analysis and the butter contained in that bottle was found to be 
sub-standard. The Food Inspector thereafter filed a complaint in the Court 
of the Special Judicial Magistrate, 1st Class, at Poona against the accused 
charging him with an offence punishable under s- 16(/)(a@) read with s. 7(¢) 
of the Prevention of Food Adulteration Act, 1954. The learned Magistrate 
after recording the evidence convicted the accused of the offence charged against 
him and sentenced him to pay a fine of Rs. 40 in default to suffer simple impri- 
sonment for one month. The accused being aggrieved by the said order of 
conviction and sentence filed a revision application in the Sessions Court at 
Poona. The learned Judge after hearing the contentions of the parties held 
the view that on account of the accused having complied with r. 43 framed 
under the Prevention of Food Adulteration Act, 1954, by notifying on the label 
of each package of butter the amount of moisture and fat contained in the 
butter, he could ‘not be held guilty of the offence charged against him. The 
learned J udge i in course of his judgment also relied upon r. 44 which prohibits 
sale of certain admixtures specified therein. The, learned Judge was of the 
view that butter was not among the admixtures mentioned in r. 44 and, there- 
fore; the sale ‘‘of butter in adulterated form” was not at all prohibited. The 
learned J udge accordingly has made a reference to this Court recommending 
that the order of conviction and sentence passed by the learned Magistrate 
‘be set aside, as being one untenable in law. . 2 

The learned Assistant Government Pleader opposed the reference stating that 
the approach of the learned Judge to the.case was entirely erroneous. It was 
contended that the learned Judge had overlooked the imperative provisions of 
s. 7 of the Act itself and erroneously relied upon rr. 43 and 44 made. under 
the Act which as a matter of fact had no bearing upon the question as to 
whether or not the butter which was purchased from the accused was. adulte- 
rated butter and the. accused had sold adulterated butter to the Food Inspector. 
‘On ‘the other hand, it was urged by Mr. Khare, the learned advocate for the 
accused, that the learned J udge was perfectly ‘right in his approach to the 
case and that he was perfectly justified in relying upon the two rules mention- 
éd above for the purpose of coming to the conclusion that the accused was not 
guilty of the offence charged against, him. I have earefully considered the 
arguments of both sides and have come to the conclusion that the reference 
made by the lédrnéd Sessions Judge should be rejected. It must be borne in mind 
that rules made under any Act could never be intended to override the specific 
provisions of the Act itself. The purpose of the rules is to. provide for pro- 
cedural matters or matters which are subsidiary to the provisions of the Act. 
They may in some cases explain the provisions of the. Act and it might in 
certain cases be legitimate to read the rules-along with the provisions of the 
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_Act ‘in order to find out the true intention of the Legislature in enacting ie 
latter, but no rules can ever be construed to override the specific provisions of 
the Act itself. I am afraid, ihe learned Judge in this case while relying upon 
rr. 48 and 44 made under the Act has completely overlooked the provisions. 
of s. 7 of the Act which in terms prohibits the sale enter ala of ‘‘any adulte- 
rated food”. The expression ‘‘adulterated’’ is defined in several clauses of 
sub-s. (7) of s. 2 of the Act. Reading this sub-section with cl. (1) thereof, 
the expressions ‘adulterated’ means as follows :— 

“4 ,.an article of food shall be deemed to be adulterated— 

(D if the quality or purity of the article falls below the prescribed standard or its 
constituents are present in quantities which are in excess of the prescribed limits of 
variability;” 


. Tf an article in respect of which any standard is prescribed or limits of varia- 


bility of quantities of its constituents are prescribed either by the Act or by 
the Rules made thereunder, according to this definition, it shall be deemed to be 
adulterated if it does not conform to the standard so preseribed or the quanti- 
ties of its constituents are in excess of the limits of variability so prescribed. 
Then, with regard to butter, its constituents are prescribed in Appendix B 
to the Rules made under the Act which deal with definitions and standards 
of quality. Under No. A. 11.05 it is stated as follows :— 


“Butter means the product prepared exclusively from milk cream or aaa of cow, 

or buffalo or a combination thereof with or without the addition of salt and coloured 
annato and shall contain not less than 80 per cent. of milk fat and not more than 16 per. 
cent. of moisture. No preservative is permissible in table butter.” 
This provision prescribes the standard of pure and unadulterated. butter. It 
follows, therefore, that butter, whether Gavathi or otherwise, containing more 
than 16 per cent. of moisture and less than 80 per cent. of milk fat must be 
deemed to be ‘adulterated’ within the meaning of the expression ‘adulterated’ 
as defined in cl. (1) of sub-s. (2) of s. 2 of the Act. If the butter is thus 
found to be adulterated, and it cannot be disputed that butter is an article of 
food, s. 7 immediately comes into operation and the person who is in possession 
of such kind of butter is prohibited from selling it altogether. If, inspite of 
this prohibition, that person sells such butter, he comes under the penal s. 16. 
of the Act and becomes liable to be convieted and sentenced in respect of 
that offence. 

This is the plain method in which really the case should have been dealt 
with by the learned Judge, once having found that the butter in the case 
could not be described as pure butter but that it could be described only as 
‘‘adulterated article’’ under s. 2(2) (1) of the Act. He, however, somehow ap- 
pears to have been intrigued by rr. 48 and 44 made under the Act to which his. 
attention seems to have been invited by the advocate appearing for the ac- 
cused. What these rules, however, provide has, in my opinion, no bearing at 
all on the question as to whether a person has sold an article of food which is 
‘adulterated’ in view of the standard prescribed by the Act or the Rules made 
thereunder in respect of such article. Rule 43 which falls under Part VII en- 
titled “‘Packing and labelling of foods’ deals with “Notice of addition, ad- 
mixture or deficiency in food’’ and it runs as follows :— 

“(1) Every advertisement and every price or trade list or label for an article 
of food which contains an addition, admixture or deficiency shall describe the food as 
containing such addition, admixture or deficiency and shall also specify the nature and 
quantity of such addition, admixture-or deficiency. No such advertisement or price or 
trade list or label attached to the container of the food shall contain any words which 
might imply that the food is pure. 

Provided that for the purpose of this rule the following shall not be deemed as an 
admixture or an addition, namely: m 

(a) Salt in butter or margarine, and 

(b) Vitamins in foods”. 


r 
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The rule further provides that in cases to which the aforesaid provision applies 
a declaration shall be made and printed upon the label specifying the quantity 
and name of the admixture in case of admixture which might be present in 
the article or the name and quantity of the ingredient in case of any deficiency 
in the article. The learned Judge seems to have thought that r. 48 would 
apply even im cases where the article concerned does not conform to the standard 
preseribed by the Act or the Rules in respect thereof and that the vendor of 
that article could escape punishment if on the package containing that article 
he affixed a declaration stating the name and quantity of the admixture pre- 
sent in the article or the name and quantity of the ingredient which is defi- 
cient. To my mind, that is not the true interpretation of the rule. It may 
be noted. that the rule does not apply in cases of articles which are 
pure in themselves and which are required by the Act or the Rules 
to be sold in pure condition. It applies only in case of an article to 
which something has been added or with which something has been mixed with 
a view to either enhance the taste of the article or the nutritive value of 
that article. Nevertheless, such article must initially conform to the standard 
prescribed by the Act or Rules and the addition of any ingredient or admixture 
contained in that article as also the deficient ingredient, if any, are required 
to be specified on the label attached to the package containing the article, 
so that the purchaser might know that the article that he is buying conforms 
to the standard prescribed by the Act or the Rules, as the case may be, and 
that, without affecting that standard in any way, the article contains certain 
kind and quantity of addition or admixture or is deficient in a certain ingre- 
dient to a certain extent. The rule can never mean that the vendor of the 
article can make a declaration on the label of the package containing the arti- 
cle specifying the amount of addition, admixture ete. regardless of the standard 
laid down by the Act or the Rules in respect of that article and contend that 
having complied ‘with the provisions of that rule-he cannot be held bound by 
the provisions of s. 7 of the Act, and that he can sell even an ‘adulterated’ 
article to any one he liked. If this contention were to be accepted, the result, 
to my mind, would be preposterous, because, in every case where such a de- 
claration is made by a vendor of’ an adulterated article he can always claim to 
be entitled to sell such article with impunity and the consequence that would 
necessarily follow therefrom would be that the publie health would considerably 
suffer from consumption of such article and the object of the Act would be en- 
tirely frustrated. I am afraid, r. 43 does not bear the meaning which the 
learned Judge seems to put upon it and to the extent that he has relied upon 
that rule for the purpose of recommending that the order of conviction and 
sentence should be set aside, he has been in error. 

Likewise, his reliance upon r. 44 is also erroneous. Rule 44 figures in Part 
VILI headed ‘‘Prohibition and regulating of sales’’. The learned Judge seems 
to have relied upon the fact that butter was not one of the articles mentioned 
in that rule and that, therefore, if a person complied with the provisions of 
r. 43 he could sell even ‘‘adulterated’’ butter. This again, to my mind, is 
not the proper construction of r. 44. The true interpretation of this rule, in 
my opinion, seems to be that even in case of an article of food in which any 
addition or admixture is present and has been notified on the label affixed 
to the package containing the article, that article cannot be sold if it falls 
within the list of articles of food given in that rule and the addition or ad- 
mixture is of the kind specified in that rule in reference to that article. For 
instance, in case of milk, there is a standard prescribed in Appendix B under 
No. A. 11.01. Milk conforming to that standard would by no means be re- 
garded as ‘‘adulterated’’ and a person in. possession of such milk would be 
entitled to sell it freely. If, however, any water is added to it, r. 44 prohibits 
the sale thereof despite the declaration as to the quantity of the added water 
on the label affixed on the container thereof in pursuance of the requirement of 
r. 43 and any person who sells such admixture in contravention of that rule 
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would invite the penalty provided in s. 16 of the Act by virtue of cl. (a) of 
sub-s. (1) of that section. Accordingly, in my opinion, just because ‘‘butter’’ 
is not mentioned in the list of articles under r. 44, it does not mean that by 
complying with the provisions of r. 43 a person can sell ‘‘adulterated’’ butter 
with impunity and thereby contravene the express provisions of s. 7 of the Act. 
The learned Judge in his reference has observed that ‘‘the Act or the Rules 
do not prohibit sale of adulterated butter”. In my opinion, this observation 
of the learned Judge would be justified only if he‘thought that butter was not 
an article of food. There is no indication, however, of his having so thought 
in any part of his Reference or judgment. In that event, his observation can 
only be attributed to his ignorance or disregard of the express provisions of 
s. 7 of the Act which in terms provides ‘‘No person shall....sell....(7) any 
adulterated foods.’’ 

For all these reasons, I do not think I should accept the Reference made by 
the learned Judge. Accordingly, the Reference is rejected and the order of 
conviction and sentence passed by the learned Magistrate is confirmed. 


Reference rejected. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


SURAJMAL KARAMCHAND v. C. M. SHAH.* 


Arbitration Act (X of 1940), Secs. 14, 30—Bombay Stock Exchange, Arbitration bye~laws 
Nos. 282 to 315t—Award made by arbitrators of Stock Exchange—Whether such 
award can be filed in Court—Awards made by Arbitration Committee and Governing 
Board of Stock Exchange whether final—Party deriving benefit under award whe- 
ther a necessary party in applications against arbitrators—Question of jurisdiction 
of arbitrators of Stock Exchange whether can be decided by Court only. 


Arbitration bye-laws Nos, 282 to 315 of the Bombay Stock Exchange do not contain 
any provision which is inconsistent with the ptovisions of s. 14 of the Arbitration 
Act, 1940, and, therefore, an application can be made to Court to file an award made 
by Arbitration Committee of the Stock Exchange. 

In respect of matters of, and contentions on, merits of claims, awards made by 
the Arbitration Committee and the Governing Board of the Bombay Stock Exchange, 
are final, but awards made by the Committee and the Board without jurisdiction 
or in violation of principles of natural justice can be challenged under s. 30 of the 
Arbitration Act, 1940. 

In an application against arbitrators a party deriving benefit under an award 
should be before Court and ought to joined in the application. 

The question of jurisdiction of Arbitration Committee of the Bombay Stock Ex- 
change or a contention made by a member of the Stock Exchange that the claim 
made against him does not fall within the arbitration bye-law No. 282 of the 
Bombay Stock Exchange is liable to be decided by Court only and not by arbitrators. 


By an agreement dated February 25, 1959, Surajmal Karamchand (peti- 
tioner) and M/s Gulamhusein Molubhai (respondent No. 3) who were both 
members of the Bombay Stock Exchange inter alia agreed that the petitioner 
should act as a representative member to effect transactions in the Stock Ex- 
change in the name of respondent No. 3. In respect of transactions effected 
by the petitioner under this agreement there was an arrangement whereby inter 
alia the parties agreed that in case of any realisation of dues from the consti- 
tuents introduced by the petitioner the liabilities of the parties would be in 
equal proportion. One Pratapsi Purshottamdas Vora was a constituent in- 


' *Decided, April 19, 1960. O.C.J. Award t Framed under s. 9(2)(x) of the Securities. 
Petition No. 7 of 1960. Contracts (Regulation) Act, 1956. 
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troduced by the petitioner. Pratapsi Vora effected transactions in the Stock 
Exchange and in respect of those transactions in July 1959 Rs. 89,932 became 
due and payable. As Pratapsi Vora failed to pay that amount, respondent No. 3 
adopted appropriate arbitration proceedings under the bye-laws of the Stock 
Exchange and on October 23, 1959, obtained an award for the sum of Rs. 88,952 
against Pratapsi Vora. In respect of that claim and liability of Pratapsi Vora, 
respondent No. 3 claimed to be entitled to recover half of the amount, viz. 
Rs. 44,966 from the petitioner. As the petitioner failed to pay that amount, 
respondent No. 3 filed Arbitration Application No. 639 of 1959 before the arbi- 
trators of the Stock Exchange. The petitioner contended before the arbitra- 
tors (C. M. Shah and M. B. Gandhi, respondents Nos. 1 and 2) that they had no 
jurisdiction and the claim of respondent No. 3 was not liable to be referred to 
arbitration or decided by arbitrators. The petitioner further contended that on 
December 7, 1959, inspite of the fact that his evidence was then not ready, the 
petitioner was refused an adjournment to produce evidence before the arbitra- 
tors in support of his case on merits. The petitioner, accordingly, withdrew 
from arbitration and on December 7, 1959, an ex parte award was made against 
the petitioner in the sum of Rs. 44,966. 

The petitioner filed the present petition under s. 14 of the Arbitration Act, 
for directing respondents Nos. 1 and 2 to file the award dated December 7, 1959, 
as he wanted to challenge the validity of the award under s. 30 of the Arbi- 
tration Act. 

The respondents inter alia contended that the scheme of arbitration and the 
arbitration bye-laws of the Stock Hxchange was such that s. 14 of the Arbitra- 
tion Act was inconsistent with that scheme. The result according to the res- 
pondents was that the petitioner did not have the right of having the award 
filed in Court or challenging the same under s. 30 of the Act. The petitioner 
contended that even if the scheme in the bye-laws was inconsistent with the 
provisions of the Arbitration Act the Court must come to the conclusion that 
the provisions of the Act should prevail against the scheme of the bye-laws. 


D. B. Tilak, for the plaintiff. 
F. 8. Nariman and Sir Jamshiedji Kanga, for respondents Nos. 1 and 2. 
K. M. Vakil, for respondent No. 3. 


K. K. Desar J. [His Lordship after dealing with points not material to 
this report, proceeded:] The other important question is whether the arbi- 
tration bye-laws 282 to 315 contain any provision which is inconsistent with 
the provisions of s. 14 and the right of the. petitioner to make this application 
for directing respondents Nos. 1 and 2 to file the award in question in Court. 

“In that connection Mr. Nariman has relied upon the bye-laws Nos. 282, 288, 290, 
291, 294, 295, 296, 297, 298, 304, 305, 311 and 315. He has for the purpose of 
facilitating construction also relied upon bye-laws Nos. 259 and 270 which 
are bye-laws applicable to ‘‘arbitration other-than between members’’. 

Bye-laws 282 and 283 inter ala provide as follows :— 


282. “All claims...and disputes between members arising out of or in relation to 
any bargains, dealings, transactions or contracts made subject to the Rules, Bye-laws 
and Regulations of the Exchange or with reference to anything incidental thereto. ..shall 
be subject to arbitration and referred to the Arbitration Committee as provided in these 
Bye-laws and Regulations”. i 

283. “In respect of any claim...or dispute required to be referred to arbitration under 
these Bye-laws and Regulations no member shall commence legal proceedings against 
another without the permission of the Governing Board. If a member institutes such 
proceedings without permission and recovers any money or other relief he shall hold 
the same in trust for the Exchange and shall pay the same to the Exchange to be dealt 
with in the manner directed by the Governing Board”. 

Before referring to the other relevant bye-laws it is necessary to refer to 
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bye-law No, 311 which inter alia provides as follows: 

311. “A member who fails or refuses to submit to or abide by or carry out any 
award in arbitration between members as provided in these Bye-laws and Regulations 
shali be expelled by the Governing Board and thereupon the. other party shall be en- 
titled to institute any suit or legal pence ane to enforce the award or otherwise assert 
his rights”. 

Mr. Nariman has placed reliance upon the scheme of arbitration as contained 
in the bye-laws. He has mainly relied upon bye-laws Nos. 283 and 311 in 
- support of his contention that -the-provisions in the bye-laws are inconsistent 
- with the right of the petitioner -to make an application under s. 14 for direc- 
tions that the award made must be filed. He contends that the petitioner and 
respondent No. 3 are members. Respondent No. 3 has made a claim against 
the petitioner which claim must be held to be a claim required to be referred 
to arbitration under these ‘bye-laws as mentioned in bye-law No. 283. He 
accordingly submits that unless the Governing Board has given permission there 
is no right in the petitioner to make any application at all. He further con- 
tends that by reason of bye-law 311 until the petitioner is expelled by the 
Governing Board no proceedings can lie in Court in respect of rights of either 
party under or against the award. 

It appears to me that the true construction of bye-law 283 is that a claimant 
and/or plaintiff who is entitled to recover any amount against any other mem- 
ber cannot commence legal proceedings and is bound to take arbitration pro- 
ceeding for recovering his claim. The language of bye-law 283 is not applicable 
to a person against whom an award has come Into existence and/or is made. 
The intention of bye-law No. 283 appears to be that in respect of amounts 
recovered by claimant member and/or plaintiff against another member the 
whole of the amount in claim should be available to be distributed according 
to the directions of the Governing Board. It is not permissible according to 
the intention of this bye-law for a claimant to recover moneys against another 
member in respect of matter required to be referred to arbitration outside the 
arbitration machinery and utilise the money for himself. That is the control 
which was intended to be kept on the claimant member and bye-law No. 283 is 
in any event not applicable to a debtor member against whom an award has come 
into existence under the arbitration machinery. 


The true construction of bye-law 311 is that a claimant member who has 
succeeded in procuring an award in his favour is prevented from going to 
Court for enforcing the award or rights arising under the award until the deb- 
‘tor member is expelled by the Governing Board. This bye-law also has nothing 
to do with the right of a debtor member to approdch Court for reliefs 
available under the Arbitration Act. Upon examination of the scheme of the 
arbitration bye-laws I have not been able to trace any bye-law which directly 
provides against the right of either a claimant or a debtor to go to Court 
for making applications in respect of an award already made. Bye-law No. 311 
in any event contemplates the right of a plaintiff to go to Court to enforce 
an award. That right m view of the provisions of the Arbitration Act can 
only be'enforced after the award is filed in Court as provided by s. 14. If a 
plaintiff in an arbitration matter is entitled to go to Court and have an award 
filed, there is no reason why in the absence of any direct provision it must be 
held that a debtor member is not entitled-to have an award filed for proceeding 
to claim the reliefs which he may be entitled to under the Arbitration Act. 
There is nothing in bye-laws 283 and 311 which is inconsistent with the pro- 
visions of s. 14 and the right of a petitioner to have the award im- question 
filed in Court. 

The more important question which arises having regard to the sontentions 
of the petitioner in this case is as to whether the question of Jurisdiction of 
the arbitrators or a contention made by a member that the claim made against 
him does not fall within the arbitration Epoa No. 282 must not be decided 
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by ` “Court and is liable to be decided by arbitrators under the’ arbitration 
bye-laws. The petitioner’s contention in this case is that be had informed the 
arbitrators that the claim against him was not covered by bye-law No. 282 and 
the arbitrators had no jurisdiction. The petitioner wants to make an appli- 
ation for setting aside the award inter alia on the basis of the contention that 
‘tthe arbitrators had no jurisdiction at all and the claim against him was not 
covered by bye-law No. 282. I have not been able to find anything in these 
‘bye-laws which confers (exclusive) jurisdiction on arbitrators to decide that 
‘contention. Though the question directly does not arise in this petition, it 
appears to me that a question of this kind is prima facie liable to be decided by 
Court only and not by arbitrators. 


The other bye-laws on which Mr. Nariman relied may now be referred to. 
Bye-law 290 provides for an appeal from the award of the arbitrators to the 
Arbitration Committee. That is only an enabling provision and does not com- 
pel the dissatisfied party to go in appeal to the Arbitration Committee. Bye- 
laws 291 and 292 contain a scheme under which an aggrieved debtor must 
deposit the full amount of claim awarded before he can be heard in appeal 
before the Arbitration Committee. Under bye-law 294 an award made by 
Arbitration Committee is stated to be final and binding on the parties if the 
sum involved in dispute is less than Rs. 1,000. Bye-law 295 provides for an 
appeal to the Governing Board from the decision of the Arbitration Committee. 
The scheme of bye-law 296(a) is that an aggrieved party is not heard in appeal 
by the Governing Board until the full claim awarded against him by the 
Arbitration Committee is deposited with the Exchange. Under bye-law 297 the 
decision of the Governing Board is stated to be final and binding on the parties 
to the appeal. Under bye-law 304 awards made ex parte can be set aside and 
directions can be given for a re-hearing. Under bye-law 305 Governing Board 
is empowered to remit the award again for reconsideration. 


Mr. Nariman has submitted that having regard to these bye-laws I should 
make a finding that the arbitration claims referrable to arbitration under 
‘bye-law No. 282 cannot be challenged in a Court of law. They must be held 
to be final and binding between members and in respect of awards made under 
the arbitration bye-laws of the Exchange there is no question of a right in a 
party to have the same set aside under s..30. That contention enue to me 
to be unwarranted. Under s. 28 of the Contract Act, 

“Every agreement, by which any party thereto is restricted absolutely from enforce- 

ing his rights under or in respect of any contract, by the usual legal proceedings in the 
ordinary tribunals, or which limits the time within which he may thus enforce his 
rights, is void to that extent”. 
The policy of law has throughout been that in matters of arbitration awards 
which are otherwise final the same could always be challenged on grounds of 
want of jurisdiction in arbitrators and other legal misconduct. The grounds 
are shortly stated.in s. 30 of the Arbitration Act as follows :— 

(a) that an arbitrator or umpire has misconducted himself or the pro- 
‘epedings ; 

(b) that an award has been made after his issue of an order by the 
Court superseding the arbitration or after arbitration proceedings have be- 
come invalid under s. 35; 

(c) that an award has been improperly procured or is otherwise invalid. 
‘These grounds do not relate to matters of merits and/or contentions of facts or 
law raised in denial of claim in arbitration. These are matters which relate 
to jurisdiction and conduct of arbitrators. It appears to me that these are 
grounds which ordinarily a domestic tribunal is not competent to decide. All 
decisions by domestic tribunals in contravention of principles of natural justice 
have been repeatedly held to be liable to be set aside. That in the bye-laws 
for arbitration it is mentioned that the decision of the Arbitration Committee 
and the Governing Board shall be final is not intended to provide that no ap- 
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plication shall ever lie to Court under s. 30 for setting aside of awards. 
In fact all proceedings without jurisdiction and/or in violation of principles 
of natural justice must in the result come to nothing and are nullity and 
must be liable to be challenged in a Court of law. The true construction of 
the bye-laws is that in respect of matters of and contentions on merits of a 
claim awards made must be held to be final. I, therefore, do not accept the 
contention of Mr. Nariman that bye-laws providing that awards of the Arbitra- 
tion Committee and Governing Board shall be final provide that awards made 
without jurisdiction or in violation of principles of natural justice cannot be 
challenged in a Court of law. .In fact all awards are final even under the 
Arbitration Act and can only be set aside on restricted grounds as mentioned 
in s. 30. There is, therefore, no difference between an award made under the 
above scheme of arbitration bye-laws or under the Arbitration Act in so far as 
they can be challenged under s. 30. 

Mr. Nariman has referred to bye-law No. 259 which provides for filing of 
an award in Court. That bye-law is in respect of ‘‘arbitration other than 
between members.” Mr. Nariman’s contention is that no such provision was. 
made as between members as the awards made as between members were in- 
tended to be final. That contention, however, is contrary to the provisions 
of bye-law No. 311 which contemplates enforcing of an award by legal pro- 
ceedings in Court. 

Mr. Nariman appeared to suggest that the legal proceedings as mentioned in 
bye-law No. 311 would not be under the Arbitration Act and would be some 
other proceedings. That appears to me to be contrary to the exhaustive pro- 
visions of the Arbitration Act as regards arbitration between parties. Section 
32 of the Act provides that 

“...no suit can lie on any ground whatsoever for a decision upon the existence, 
effect or validity of an arbitration agreement or award, nor shall any arbitration agree- 
ment or award be set aside, amended, modified or in any way affected otherwise than: 
as provided in this Act”. l 
It is not possible to construe bye-law 311 to mean that it is inconsistent with 
s. 32 and that a suit can now lie for enforcing awards made under the arbitra- 
tion bye-laws of the Stock Exchange. \ 

Mr. Vakil for respondent No. 3 contended that there was misjoinder of 
causes of action in this petition and that respondent No. 3 has been wrongly 
brought to Court. Mr. Vakil, however, adopted all contentions made for res- 
pondents Nos. 1 and 2. It appears to me that in all applications against ar- 
bitrators a party deriving benefit under the award should be before Court and 
must be joined in the application as being the only party interested in making’ 
contentions contrary to those contained in such an application. 

The result is that there will be an order in favour of the petitioner in terms 
of prayer (a). The respondents will pay costs of the petitioner fixed at 
Rs. 350. 

Order accordingly. 


Solicitors for respondents: Unvala & Co: Gagrat & Co. 
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ORIGINAL APPELLATE. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Mody. 


THE EXCHANGE BANK OF INDIA AND AFRICA LTD. 
(IN LIQUIDATION) v. LAXMICHAND KUVERJI SHAH.” 


Banking Companies Act (X of 1949), Sec. 45B—Presidency-towns Insolvency Act (III of 
1909), Secs. 11, 9A—Application by banking company in liquidation for issue of 
insolvency notice—Debtor not residing within limits of jurisdiction of High Court— 
High Court’s power to entertain and decide such application. 


Under s. 45B of the Banking Companies Act, 1949, the High Court alone can enter- 
tain and decide an application for the issue of an insolvency notice made by a bank- 
ing company in liquidation, notwithstanding the fact that the debtor does not reside 
within the limits of its jurisdiction. 

H. Naik v. Jitendranath Das,’ agreed with. 

Ass. Bkg. Corp. v. Nazaralli Dhirendra Chandra Pal v. Associated Bank of Tri- 

pura Ltd’ and Ram Narain v. S.B. &. I. Co.,* referred to 


Tur Exchange Bank of India and Africa Ltd. (appellant) was a banking 
company in liquidation and the winding up order was made by the High Court. 
Subsequent to the order for winding up a balance order dated February 20, 
1955, was made, in respect inter alia of call liability of Laxmichand (respondent) 
in respect of shares of the company held by him. Under the balance order 
the respondent became liable to pay Rs. 74,125 to the company. In June 1958 
a notice under O. XXI, r. 22, of the Code of Civil Procedure was issued against 
the respondent in pursuance of an application for execution of the balance 
order. That notice was made absolute in November 1958. On February 25, 
1959, in respect of the amount due by the respondent an insolvency notice was 
issued and it was served on the respondent on August 15, 1959. Before thirty 
days expired from the date of service on September 14, 1959, the respondent 
took out a notice of motion for setting aside of the insolvency notice. 

The notice of motion was heard by K.,K. Desai J., who, in the course of his 
judgment, delivered on October 4, 1960, observed as follows :-— 


K. K. Desar J. The contention of the judgment-debtor is that he neither 
resided nor carried on business within the ordinary original civil jurisdiction 
of this Court within one year prior to the date of insolvency notice and, 
accordingly, there was no insolvency jurisdiction in this Court to issue the 
insolvency notice in question. The contention raised by the banking company 
in reply is that this Court has jurisdiction to issue the insolvency notice because 
of the provisions of s. 45B of the Banking Companies Act. 

Having regard to the arguments advanced on behalf of the parties the ques- 
tions which arise are as follows :— 

Whether there is any jurisdiction in this Court by reason of the provisions of 
the Presidency-towns Insolvency Act to adjudicate a debtor an insolvent if he 
has not carried on business or resided within the insolvency jurisdiction of this 
Court at any time within twelve months from the date of the petition. If there 
is no such jurisdiction in this Court whether this Court will permit proceedings 
by way of insolvency notice to be issued against the Judgment-debtor in such 
circumstances. 

The second question is whether by reason of the provisions of s. 45B of the 
Banking Companies Act the insolvency jurisdiction of this Court is so enlarged 
that the question of residence and/or carrying on business by a debtor of a 
banking company in liquidation does not arise for consideration at all and this 
Court would always have insolvency jurisdiction in respect of such a debtor. 

*Decided, July 18, 1961. O.C.J. Appeal 2 (1951) 54 Bom. L.R. 22. 


No. 68 of 1960: Insolvency No. 45 of 1959. 3 [1955] I S.C.R. 1098. 
1 [1954] A.T.R. Orissa 139. 4 {1956} A.LR. S.C. 614. 
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In, connection with the rival contentions of the parties it appears to me to 
be of great importance to notice that a claim or a right to have a debtor ad- 
judicated insolvent under the Presidency-towns Insolvency Act can only be 
established if the petitioner-applicant satisfies in all respects the relevant pro- 
visions of that Act. The relevant provisions are to be found not only in Part 
I of the Act which relates to ‘‘Constitution and Powers of Court and Jurisdic- 
tion” but also in Part II which relates to ‘‘Proceedings from act of insolvency’ 
to discharge’’. It is obvious that the insolvency jurisdiction of this Court as 
defined in Part I and particularly s. 3 and s. 7 of the Act does not refer to’ 
the territorial limits of jurisdiction of this Court. Section 9 in Part II refers 
to the acts of insolvency on the basis of which acts this Court can adjudicate a 
debtor an insolvent. One of the acts-of insolvency is non-compliance with the, 
requisitions contained in an insolvency notice served on a judgment-debtor. ' 
The relevant provision is to be found in sub-s. (J) of s. 9. Section 9A pro- . 
vides that the insolvency notice under the Act shall be.in the prescribed form ` 
and shall be served in the prescribed manner. Further provision is made in 
that section also as regards the contents of an insolvency notice. Under s. 10 
subject to the condition specified_in the Act, if a debtor commits an act of 
insolvency, an insolvency petition may be presented by a creditor or by the 
debtor, and the Court may on such petition make an order of adjudication 
adjudging the debtor an insolvent. That jurisdiction as created under s. 10 
and prior sections is restricted by the provisions of s. 11 of the Act. The 
marginal note to the section reads as follows :— ‘Restrictions on jurisdiction’’. 
The “section provides that 

“The Court shall not have jurisdiction to make an order of adjudication, unless— 

(a) the debtor is, at the time of the presentation of the insolvency petition, im- 
prisoned in execution of the decree of a Court for the payment of money in any prison 
to which debtors are ordinarily committed ‘by the Court in the exercise of its ordinary 
original jurisdiction; or. 

(b) the debtor, within a year before the date of the presentation of the insolvency 
petition, has ordinarily resided or had a dwelling-house or has carried on business either 
-in person or through an agent within the limits of the ordinary original civil jurisdiction 
of the Court; or \ 

(c) the debtor personally works for gain within those limits; or 

(d) in the case of a petition by or against a firm of debtors the firm has carried 

on business within a year before the date of the presentaken of the. insolvency peti- 
tion within those limits”. 
The form prescribed for application’ for insolvency notice requires that the 
relevant provisions as above of s. 11 as applicable to a judgment-debtor should 
be entered and contained in the application. An application for issuance of 
an insolvency notice must accordingly include these requisite averments. 
‘In cases where facts as mentioned in s. 11 are not applicable to a judgment- 
debtor the Insolvency Registrar would righly refuse to Issue an insolvenéy 
notice: ` 

- Under the scheme of s. 13 it is provided that the Court shall dismiss the 
petition if for sufficient cause no order ought to be made. 


The scheme of the Act provides that the estate of.an insolvent will vest 
in and be collected and dealt with by the Official Assignee, Bombay. 


Having regard to the above scheme of the Act it is abundantly clear that 
no right to claim adjudication of a debtor can be established on behalf of a 
jyudgement-ereditor in a matter where a judgment-debtor is not covered by -the 
provisions of s. 11. In other words, this Court in exercising insolvency juris- 
diction cannot adjudicate a debtor an insolvent where by reason of the pro- 
visions of s. 11 the jurisdiction of the Court is restricted. The result must 
be that in a case where a judgment-debtor, as in this case; within a year be- 
fore the date of issue of insolvency notice has not ordinarily resided or has 
not a dwelling house or has not carried on business either in person or through 
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an agent within the limits of its ordinary original civil jurisdiction this Court 
would have no jurisdiction to adjudicate him an insolvent. 

This being the position the question is as to whether that position has been 
in any manner affected by reason of the provisions of s. 45B of the Banking 
Companies Act. In connection with the arguments advanced on behalf of 
the banking company it is necessary also to refer to ss. 45A to 45C of the 
Banking Companies Act which provisions are contained in Part III-A of the 
Act. The title of Part III-A is ‘‘Special provisions for speedy disposal of 
winding up proceedings.” The marginal notes to ss. 45A 45B and 45C run 
as follows: TE 


“Part II-A to override other laws.” ae 

‘ “Power of High Court to decide all claims in respect of banking companies.” 
“Transfer of pending proceedings.” > 

The relevant parts of ss. 45A, 45B and 45C run as follows :— 


“45A. The provisions of this Part and the rules made thereunder shall have effect 
notwithstanding anything inconsistent therewith contained in the Companies Act, 1956 
or the Code of Civil Procedure, 1908 or the Code of Criminal Procedure, 1898 or any 
other law for the time being in force or any instrument having effect by virtue of any 
such law; but the provisions of any such law or instrument...or inconsistent with, the 
provisions of this Part or rules made thereunder shall apply to all proceedings under 
this Part. 

45B. The High Court shall... have exclusive jurisdiction to entertain and decide any 
claim made by or against a banking company which is being wound up....or any ques- 
tion of priorities or any other question whatever, whether of law or fact, which may 
relate to or arise, in the course of the winding up of a banking company,... 

45C. (1) Where a winding up order is made or has been made in respect of a 
banking company, no suit or other legal proceeding, whether civil or criminal, in respect 
of which the High Court has jurisdiction under this Act and which is pending in any 
other court...shall be proceeded with except in the manner hereinafter provided”. 

The contention on behalf of the banking company is that by reason of the 
above provisions it is clear that the claim of the banking company to have the 
insolvency notice issued and to have the' debtor adjudicated an insolvent is 
bound to be decided by this Court and this Court has exclusive jurisdiction 
to decide such a claim. 


It is contended that when the banking company got the insolvency notice in 
question issued the banking company was enforcing a claim which related to 
the winding up of the banking company.. There was an outstanding decretal 
debt due to the company, and the proceeding by way of insolvency notice was 
a proceeding towards the recovery of the decretal debt due to the banking 
company. It is contended that the debt when recovered under the provisions 
of the Presidency-towns Insolvency Act will have been recovered by the Liqui- 
dator and the same must be held to relate to a claim in winding up. In that 
connection reliance is placed on the decision in the case of Ass. Bkg. Corp. v. 
Nazarallii. It is unnecessary to refer to the facts as were involved in that 
ease. A finding made by the trial Court that a suit to enforce contractual 
debts which arose prior to the date of the order for winding up of the banking 
company did not relate to or arise in the course of the winding up of the banking 
company was negatived. In that connection it was observed as follows (p. 27) :— 

“_,.It is also to be borne in mind that the Legislature has not merely used the ex- 
pression ‘arising out of the winding up’, but it also used the expression ‘relating to the 
winding up’, and in my opinion the expression ‘relating to the winding up’ is much 
wider and much more extensive than the expression ‘arising out of the winding up’. 
If the Legislature had restricted itself to the use of the expression ‘arising out of,’ then 
it may possibly have been argued that there must be a direct connection between the 
winding up and the matter which is to be determined under s. 45A or s. 45B. But if 
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the matter is merely related to the winding up, no such direct connection is necessary. 
One must also look to the object with which these provisions were incorporated into 
the law. If the official liquidator is compelled to file suits to recover debts in different 
places in India against the debtors where they might be residing or where the cause of 
action might have arisen, then a speedy disposal of winding up proceedings would be im- 
possible. The liquidator and the Court would have to wait till all these suits are dis- 
posed of....Therefore if the sole purpose and the whole object of this legislation is to 
wind up the affairs of banking companies as expeditiously as possible, then it stands to 
reason that the Legislature must have intended that the assets should be realised as 
quickly as possible, and when the official liquidator files a suit against a debtor of the 
banking company, all he is doing is to attempt to realise part of the assets of the company”. 

Mr. Nathwani has contended that the proceedings by way of insolvency 
notice and application for adjudication is a proceeding towards realisation of 
assets in winding up. He has also contended that the proceedings would be 
with the object of speedy and expeditious realisation of the assets of the com- 
pany. These contentions I have not been able to appreciate. The provisions of 
law in connection with relief of insolvent debtors as contained in the Pre- 
sidency-towns Insolvency Act are not made with the object of realisation of 
assets for a creditor. It is incidental to those provisions that the assets of an 
insolvent debtor are collected and distributed amongst all his creditors. The 
law of insolvency is for the general benefit of all creditors. But I cannot 
understand the arguments advanced on behalf of one creditor that he is en- 
titled to adopt insolvency proceedings with the object of realisation of assets 
for himself. It is obvious that the law of insolvency was never enacted to help 
creditors to recover their debts. 

Having regard to that position I have not appreciated the contention that the 
insolvency notice in question or the consequent ‘‘act of insolvency’’ arising on 
non-compliance with requisitions in that notice for subsequent petition for 
adjudication of the judgment-debtor are connected with any claim that ‘‘re- 
lates to’’ or ‘‘arises in the course of the winding up of a banking company’’. 
It is true that in a very far fetched and distant sense, upon adjudication of 
the judgment-debtor the banking company and its liquidator may be able to 
collect an extremely small part of the debt due by the judgment-debtor and the 
same will be available in liquidation proceedings. But that distant relation 
between the decretal debt mentioned in the insolvency notice and the claim 
to have the judgment-debtor adjudicated an insolvent does not appear to me 
to be covered by ‘‘claim’’ as mentioned in s. 45-B. 

That is not to say that there may be matters where the High Court under 
s. 45B would have as between a judgment-debtor and an insolvent on the one 
hand and a banking company in liquidation on the other, jurisdiction to de- 
cide questions which may be raised. It may be that proceedings in execution 
may be taken by a liquidator of a banking company against a judgment-debtor 
and the judgment-debtor may, after instituting an application for adjudica- 
tion, claim to have such execution stayed. Such a claim may have to be de- 
cided by the High Court under the provisions of s. 45B. Many similar ques- 
tions may arise and by reason of the provisions of s. 45B the High Court will 
have jurisdiction to try such questions. 

It is clear that in this case the claim of the company for having the insol- 
vency notice issued was and the further claim for having the judgment-debtor 
adjudicated an insolvent would have to be made under the provisions of the 
Presidency-towns Insolvency Act. The company in this case got the insol- 
vency notice in question issued on false allegations of facts viz., that the judg- 
ment-debtor had carried on business and resided within the ordinary original 
jurisdiction of this Court at 81, Clive Road, Bombay, within one year prior 
to the date of the application for insolveney notice. The insolvency notice in 
question would never have been issued if those allegations were not made. As 
' I have already discussed above the claim that the company was bound to make 
against the judgment-debtor for having him adjudicated an insolvent under 
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that Act must be on the basis of "allegations of facts as required under s. 11 of 
the Presidency-towns Insolvency Act. It is now admitted on behalf of the com- 
pany by Mr. Nathwani that within a year before the date of the insolvency 
notice the judgment-debtor has not ordinarily.resided or had no dwelling house 
or has not carried on business either in person or through an agent within the 
limits of the ordinary original civil jurisdiction of this Court. This being 
the position it is clear that this Court in exercise of its jurisdiction whether 
under the provisions of the Presidency-towns Insolvency Act and/or s. 45B 
of the Banking Companies Act was not justified and had no jurisdiction to 
issue the insolvency notice in question. 

It is necessary to point out that Mr. Nathwani has argued that the conten- 
tions made on behalf of the judgment-debtor cannot arise prior to the stage 
of hearing of a petition for adjudication of the judgment-debtor; and that 
the same cannot arise at the stage of service of and/or non-compliance with 
the requisitions in the insolvency notice. That appears to me to be contrary 
to the view which this Court has always taken in connection with the insol- 
vency jurisdiction to be exercised by this Court. If this was the true position 
a debtor against whom a petition cannot be filed under the provisions of the 
Presidency-towns Insolvency Act will have committed an act of msolvency 
because of non-compliance with the requisitions contained in an insolvency notice. 
Such a position has not been allowed to be created and the argument appears to 
me to be not well founded. 

_ As I am of the view that there can be no well founded claim established 
by the company against the judgment-debtor in insolvency jurisdiction this 
notice of motion must be made absolute in terms of prayer (a). 


The judgment-creditor will pay costs of the judgment-debtor. 
THe Banking Company appealed. 


Y. B. Rege, fôr the appellant. 
F. 8. Narman with Zawala, for the respondent. 


CHAINANI ©. J. The appellant is a Banking Company, the Exchange Bank 
of India and Africa Ltd., through its liquidator. The respondent was a 
shareholder of this Banking Company before it went in liquidation. On 
February 20, 1955, a balance order was made as regards the call liability of 
the respondent i in respect of the shares held by him. Under this order he was 
called upon to pay Rs. 74,125 to the Company. As he did not pay the amount, 
a notice under O. XXI, r. 22 was issued to him. That notice was made ab- 
solute in November 1958. On February 25, 1959, the liquidator got issued 
an insolvency notice under s. 9A of the Presidency-towns Insolvency Act. 
This notice called upon the respondent to pay Rs. 74,125 or to furnish security 
for the payment of this sum within 35 ‘days after service of the notice. This 
notice was served upon the respondent on August 15, 1959. On September 
14, 1959, he took out a notice of motion for setting aside the insolvency notice. 
Section 11 of the Presidency-towns Insolvency Act states that the Court shall 
not have jurisdiction to make an order of adjudication, unless the debtor, within 
a year before the date of the presentation of the insolvency petition, has ordi- 
narily resided or had a dwelling house or has carried on business either in 
person or through an agent within the limits of the ordinary original civil 
jurisdiction of the Court. Rule 3 of the Bombay Insolvency Rules framed 
by this Court provides that the forms in Appendix I shall be used with such 
variations as circumstances may require. Form 1A is the form prescribed for 
making an application for the issue of an insolvency notice. Under footnote 
(b), in para. 2 of the form, words have to be inserted showing the Court’s 
jurisdiction in terms of s. 11 of the Act. The respondent had not resided 
within the jurisdiction of this Court during 12 months before the date of 
the preenaon of the application for the issue of the insolvency notice. Tt 
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was, therefore, contended by the respondent that the Court had no jurisdiction 
to issue the insolvency notice. This contention was accepted by Mr. Justice 
K. K. Desai, who heard the notice of motion. It was, however, urged before 
him by the appellant that even though the Court may not have been able to 
issue the insolvency notice under the provisions of the Presidency Towns In- 
solvency Act and the rules framed thereunder, it had jurisdiction to issue 
such notice under s. 45B of the Banking Companies Act, 1949. This argu- 
ment was rejected by Mr. Justice Desai. In the result, therefore, he made 
absolute the notice of motion taken out by the respondent and set aside the in- 
solvency notice. Against the order made by him, the Company has come in 
appeal. 

Mr. Rege, who appears on behalf of the appellant, has raised two points. He 
has first urged that the view taken by Mr. Justice Desai that this Court had 
no jurisdiction to issue the insolvency notice because the respondent had not 
resided within its jurisdiction during the period of 12 months before the appli- 
cation for the issue of the notice was made to this Court, is erroneous. He 
has also urged that Mr. Justice Desai was wrong in holding that s. 45B did 
not enable the Court to issue such a notice. He has contended that after the 
balance order was made against the respondent on February 20, 1955, there 
was a debt due from the respondent to the appellant Company, that the pro- 
ceeding by way of insolvency notice was resorted. to in order to recover the 
debt due to the Company, that it was consequently a proceeding for the reali- 
sation of the asset of the Banking Company, that therefore it related to the 
winding up of the Company, and that consequently this Court alone had juris- 
diction to entertain the application for the issue of the insolvency notice. 
Mr. Nariman, who appears on behalf of the respondent, has on the other hand 
contended that the main question, which the Court has to decide in a notice 
of motion for setting aside an imsolvency notice, is whether the debtor has 
shown sufficient cause for setting aside the notice. He has urged that the 
principal question, which the Court has to decide in such cases, is. whether 
an act of insolvency was committed, and that consequently such a proceeding 
cannot be said to relate to the winding up of the Company. Mr. Nariman has 
also contended that s. 45B cannot be availed of in execution proceedings. He 
has also urged that an insolvency proceeding is not a civil proceeding and 
that consequently s. 45B will not apply to such a proceeding. He has further 
contended that s. 45B applies only in cases of proceedings taken under this 
section and not in cases of proceedings instituted under the provisions of some 
other law. 

Sections 45A to 45X are contained in Part IITA of the Banking Companies 
Act, the heading of which is ‘‘Special Provisions for Speedy Disposal of Wind- 
ing Up Proceedings.’’ Section 45A states that the provisions of this Part and 
the rules made thereunder shall have effect notwithstanding anything incon- 
sistent therewith contained in the Companies Act, 1956, or the Code of Civil 
Procedure or the Code of Criminal Procedure, or any other law for the time 
being in force or any instrument having effect by virtue of any such law. 
The provisions contained in s. 45A and other sections in this Part are, there- 
fore, to take effect notwithstanding anything contained in any other law. Sec- 
tion 45B provides as follows: 

“The High Court shall, save as otherwise expressly provided in section, 45C, have 
exclusive jurisdiction to entertain and decide any claim made by or against a banking 
company which is being wound up (including claims by or against any of its branches 
in India) or any application made under section 391 of the Companies Act, 1956, by or 
in respect of a banking company or any question of priorities or any other question 
whatsoever, whether of law or fact, which may relate to or arise in the course of the 
winding up of a banking company, whether such claim or question has arisen or arises 
or such application has been made or is made before or after the date of the order for the 
. winding up of the banking company or before or after the commencement of the Banking 
Companies (Amendment) Act, 1953.” 
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This. section confers exclusive “jurisdiction .on. the High Court in respect of 
the matters referred to therein.. The object of these two sections and the other 
sections contained in this Part is. to expedite the winding up of a banking 
company and.to ensure speedy realisation of the assets of the banking company,, 
so as to effect expeditious and effective distribution of the assets of the banking 
company amongst its various creditors. For. this purpose all powers are con- 
-eentrated in one Court and the High Court alone is empowered to decide all 
_ matters relating to the winding up of a. banking company, notwithstanding 
anything to the contrary contained in any other law. The High Court is thus 
vested with extra-territorial jurisdiction and- it may decide matters relating 
to the winding up of a banking company, wherever the cause of action may 
arise and even if the parties affected reside outside its jurisdiction. 

The matters, which under s. 45B the High Court is competent to entertain 
and decide, are (1) any claim made by or against a. banking company which 
is being wound up, (2) any application made under s. 391 of the Companies 
Act, 1956, (3) any question of priorities, and. (4) any other question whatso- 
ever, whether of law or fact, which may,relate to or arise in ‘the course of the 
winding up of a banking company. The words ‘‘relate to’’ are very wide 
and so are the words ‘‘any question whatsoever.” The Legislature has used 
very comprehensive language in order to emphasise its intention that every 
question affecting a banking company, wherever and in whichever proceeding 
it may arise, should be decided by the High Court, if it satisfies one condition, 
viz., that it arises in or relates to proceedings for the winding up of the company. 

The primary function of the liquidator of a company in liquidation is te 
realise the assets of the company for the purpose of distributing them amongst 
its creditors. Any action, which the liquidator takes in order to recover the 
company’s assets, can therefore be said to relate to the winding up of the 
company. This view has been taken in Ass. Bkg. Corp. v. Nazaralli’. In 
that case it was held that a suit filed by the Official Liquidator to recover a 
claim due to a banking company in liquidation from its debtor is a matter 
relating to or arising out of the winding up of the banking company, and that, 
therefore, the High Court alone has jurisdiction to try such a suit under s. 45B 
of the Banking Companies Act. ’In an insolvency notice the debtor is called 
upon to pay the amount of the debt referred to therein or to furnish security 
for its payment. In the notice, which was issued to the respondent, he was 
also asked to pay within 85 days from the date of the service of the notice 
the amount due from him to the appellant company or to furnish security for 
its payment. Such a notice is, therefore, taken out for the purpose of realising 
in whole or in part the debt due to the company. Consequently, it can be said 
to relate to the winding up of the company. It will, therefore, fall under (4) 
above and the High Court alone will be competent to issue such a notice, 
even though the debtor may not be residing within its jurisdiction. 

One of the questions, which under s. 45B the High Court alone is competent 
to decide, is the question of priorities. Under s. 7 of the Presidency-towns 
Insolvency Act and the corresponding provisions contained in the Provincial 
Insolvency Act, the insolvency Court alone has power to decide all questions 
of priorities. If it is held that the High Court has no jurisdiction to entertain an 
insolvency petition, in cases in which the debtor of a banking company resides 
outside the limits of its jurisdiction, the question of priorities will have to be de- 
cided by the insolvency Court and not by the High Court. This will be con- 
trary to the provisions of s. 45B, under which all questions of priorities in res- 
pect of claims by or against the banking company are to be decided by the 
High Court. l l 

The view, which we are inclined to take, would also result in carrying out 
the object of the: Legislature, which is to provide- for a machinery for the ex- 
peditious and speedy disposal of proceedings in liquidation. A banking com- 


1 (1951) 54 Bom. L.R. 22. 
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pany may have a large number of debtors and if insolvency applications were 
entertained by the large number of Courts, within the jurisdiction of which 
the debtors may be residing, the winding up proceedings may be considerably 
delayed. This will not be in accordance with the scheme of the Act, which 
is to secure speedy termination of the winding up proceedings. 

Mr. Nariman has urged that s. 45B applies only to proceedings taken under 
this section and not to proceedings taken under some other law, such as the 
Presidency-towns Insolvency Act. He has relied on the observation of the 
Supreme Court in Dhirendra Chandra Pal v. Associated Bank of Tripura Lid@., 
that the normal proceeding under s. 45B would be a proceeding by way of an 
application. Section 45B, however, applies when any question of law or fact, 
which may relate to or arise in the course of the winding up of a banking 
company, has to be decided. If, therefore, such a question arises in any legal 
proceeding, then it is to be determined by the High Court under s. 45B and. 
it is immaterial under what provision of law the proceeding was instituted. 
This is clear from s. 45A, which provides that s. 45B would apply, notwith- 
standing anything contained in any other law for the time bemg in force. 
There is also no force in the argument of Mr. Nariman that an insolvency pro- 
eeeding is not a civil proceeding. Section 45B does not also restrict the juris- 
diction of the High Court to civil proceedings only. 

Mr. Nariman has also contended that s. 45B does not apply to a notice of 
motion for setting aside an insolvency notice, because in such a motion the 
principal question, which is to be decided, 1s whether there is sufficient cause 
for setting aside the insolvency notice. That may be so, but if the whole pro- 
ceeding can be said to relate to the winding up of a company, then s. 45B will 
in terms apply. As I have pointed out above, by the insolvency notice the 
debtor is called upon to pay the debt specified. Consequently in taking out 
such a notice the liquidator of the company is making an attempt to recover 
the debt due to the company. It can, therefore, be said to relate to the wind- 
ing up of the company. 

Mr. Nariman has relied on ss. 45D and 45T and has urged that s. 45B cannot 
apply to execution proceedings. Sub-section (5) of s. 45D says that every 
order made under this section shall bé deemed to be a decree in a suit. Sub- 
section (/) of s. 45T provides that all orders made in any civil proceeding by 
a High Court may be enforced in the same manner in which decrees of such 
Court made in any suit pending therein may be enforced. Mr. Nariman has 
urged that as the provisions contained in ss. 45D and 45T lay down the manner 
in which the orders made by the High Court are to be executed, s. 45B will 
not apply to execution proceedings. This argument cannot be accepted in 
view of the decision of the Supreme Court in Ram Narain v. 8S. B. & I. Co. in 
which it was observed (p. 619): 

“ ..There has been some faint argument before us that the questions that arise 
in execution in this case and particularly the question: relating to attachment which 
has been effected by the Bombay High Court, are not questions which fall within the 
scope of S. 45B. In our opinion this contention is so obviously untenable, in view of 
the very wide and comprehensive language of the section that, it requires no more than 
to be mentioned and rejected.” 

Mr. Nariman has also urged that the view, which we are taking, might re- 
sult in hardship to debtors, who reside outside the jurisdiction of the High 
Court. The same argument was advanced in Ass. Bkg. Corp. v. Nazaralls, 
and was not accepted. At pages 27-28 it was observed: 

“..-But when one realises once again the object with which this law was passed, 
it is clear that all powers were intended to be concentrated in one Court for the pur~ 
, poses of winding up, and irrespective of the territorial aspect of the matter, irrespective 
‘of the fact that creditors or contributories might be outside the jurisdiction of the High 
Court, the Legislature was emphasising more the necessity of expeditiously carrying out 


2 [1955] 1 S.C.R. 1098, at p. 1103. 3 [1956] A.LRB. S. C. 614. 
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the winding up of a banking company than any inconvenience that might be caused to 
creditors or debtors or contributories.” 

We are accordingly of the opinion that when an insolvency notice is taken out 
by a banking company in liquidation, the matter relates to the winding up 
of the company and consequently the High Court alone can entertain and decide 
the application for the issue of such a notice, notwithstanding the fact that 
the debtor does not reside within the limits of its jurisdiction. The Orissa 
: High Court has taken the same view in the case of an insolvency petition made 
by a debtor.of a banking company in H. Naik v. Jitendranath Das‘. 

In this view, it is not necessary to consider the other question whether the 
issue of the insolvency notice in this case was improper, because the respondent 
did not reside within the jurisdiction of this Court during 12 months before 
the presentation of the application for the issue of the msolvency notice. 

The appeal is, therefore, allowed and the order passed by Mr. Justice Desai 
is set aside. The period mentioned in the notice of insolvency taken out by 
the appellant for compliance therewith is extended until August 18, 1961. 

The respondent should pay the costs of the appellant, both of the appeal 
and of the hearing before Mr. Justice Desai. 

Appeal allowed. 


Solicitors for the appellant: Bhaishankar Kanga & Guirdharial. 
Solicitors for the PEO OE Amarchand & Mangaldas & Malvi Ranch- 
hoddas & Co. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


MESSRS. YASVADAN & BROS. v. C.T.A. PILDAI.* 


Imports and Exports (Control) Act (XVIII of 1947), Secs. 3, 5—Import Trade Control 
Order, 1955. Clauses 3, 5—Sea Customs Act (VIII of 1878), Sec. 167(8)—Goods im- 
ported by person under licence issued to another party—Whether such goods liable 
to be confiscated—-Goods imported without licence or by person not authorised to 
import goods or in breach of conditions in licence whether hit by s. 167(8), Sea 
Customs Act, 


A licence to import certain goods was issued in favour of a partnership firm. One 
of the conditions of the licence was to the following effect: “It shall be deemed 
to be a condition of every licence that the goods for the import of which the licence 
is granted shall be the property of the licencee at the time of the imports”. A person 
who had no connection with the firm imported the goods under a bill of lading 
which was negotiated in his favour and cleared the goods under a bill of entry and 
the aforesaid licence. The goods were sold to the petitioners. The Customs autho- 
tity however found that the person who had imported the goods was in no manner 
connected with the licence and that he had imported the goods unauthorisedly and 
contrary to law. Subsequently the goods were seized from the petitioners and they 
were ordered to be confiscated under s. 167(8) of the Sea Customs Act, 1878, read 
with s. 3(2) of the Imports and Exports (Control) Act, 1947. The petitioners inter 
alia contended that although the clearance of the goods constituted a breach of 
one of the conditions of a valid licence, it did not constitute any breach of the 
‘provisions of the Import Trade Control Order, 1955, or the Imports and Exports 
(Control) Act, 1947: 
Held, that in this case there was a complete and clear violation of the provisions 
- of s. 3 of the Imports and Exports (Control) Act, 1947, and clauses 3 and 5 of the 
Import Trade Control Order, 1955, and 
that, _ therefore, the goods were liable to’ be confiscated. 


4 [1954] A.I.R. Orissa 139, laneous Application No. 269 of 1959. 
*Decided, July 24 1960. O.C.J. Miscel- 
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Importation of goods mentioned in Schedule Ieof the Import Trade Control Order, 
1955, without a licence or by a person who himself is not authorised to import the 
goods or in breach of conditions in a licence will constitute an offence as mentioned. 
in s. 167(8) of the Sea Customs Act, 1878. : 

What is penalised under s. 5 of the Imports and Exports (Control) Act, 1947, is 
contravention of “any order made or deemed to have been made under the Act.” A 
licence or conditions in a licence can never be equated with an order made under 
the Act. i 

The scope and effect of s. 167 (8) of the Sea Customs Act, 1878, is much wider than 
that of s. 5 of the Imports and Exports (Control) Act, 1947. It is not illegal nor 
impossible to make a finding that contravention of compulsory conditions as men- 
tioned in cl. 5(3) of the Import Trade Control Order, 1955, as reproduced ina 
licence constitutes an offence as mentioned in s. 167(8) of the Sea Customs Act 
Importation of goods mentioned in Schedule I of the Import Trade Control Order 
without a licence or by a person who himself is not authorised to import the goods. 

5 or in breach of conditions in a licence would directly constitute such an offence. 
C. T. A. Pillai v. H. P. Lohia, referred to. 


Messrs Yasvadan and Bros. (petitioners) were a partnership firm carrying 
on business as importers and dealers in glass. By a contract dated March 31, 
1958, the petitioners agreed to purchase from Messrs B. H. Mehta and Co. 
140 cases of wired glass on the terms and conditions recorded in the contract. 
Rs. 25,000 were agreed to be paid as advance and were paid on March 31, 1958. 
The contract was a forward contract and the shipment was ‘‘end of July 
1958’’. In the first week of September 1958 the 52 cases of the goods arrived 
at Bombay per S.S. Byton. The bill of lading in respect of the goods was 
in favour of the shipper or ‘‘order’’ and appears to have been negotiated in 
favour of one P. Bhagvandas, proprietor of Hindustan Engineering and Trad- 
ing Company. A letter of credit in respect of the price of the goods of the 
consignment was also opened on or about April 26, 1958, by P. Bhagvandas 
as proprietor of Hindustan Engineering and Trading Company through the 
Mercantile Bank of India Ltd. The goods were accordingly imported into 
India by P. Bhagvandas of Hindustan Engineering and Trading Co. 


P. Bhagvandas tendered to the Customs authority the bill of entry ‘‘cash 
No. 981’’ dated September 3, 1958, towards clearance of the consignment. 
The licence referred to in the-bill of entry was ‘‘No. 973117/57/CCI/HQ/NQQ 
dated March 18, 1958’’ issued in favour of ‘‘Messrs. Hindustan Engineering 
and Trading Co: carrying on business at 80 Kavel Cross Lane No, 3, Bombay’’. 


The goods were allowed clearance through clearing agents. One Pyarelal 
J. Munshi attended to the work of clearance of these goods. All the 52 cases 
were delivered to the petitioners who paid over the whole of the balance of 
the price due to sellers M/s. B.H. Mehta and Co. 


Upon enquiries it was discovered that there was no concern of the name: 
of Messrs. Hindustan Engineering and Trading Co. carrying on business at 
the address contained in the licence. The application for licence was made 

.on behalf of a partnership, carrying on business in the firm name of Messrs. 
Hindustan Engineering and Trading Co. at the above address. The partners: 
of the firm as stated in the application for licence were ‘‘Shri R. L. Sachdev’” 
and “‘Shri J. M. Mehta’’. The application for licence was signed by J. M. 

. Mehta as a partner of the firm. The application for licence was forwarded to- 
the Ministry of Steel, Mines and Fuel (Department of Iron and Steel) by a 
limited company of the name of Hindustan Steel Private Ltd. That applica- 

. tion was forwarded by the Dy. Secretary to the Government of India to the 
Chief Controller of Imports and Exports with a recommendation for a grant 
of licence. Ultimately the above-referred licence. was issued in favour of 
‘‘Messrs. Hindustan Engineering and Trading Co. 80 Kavel Cross Lane No. 3,. 


1 [1957] A.I.R. Cal. 83. 
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Bombay-2”’ which firm was a°*partnership firm belonging to two partners, viz. 
R. L. Sachdev and J. M. Mehta. 

It became obvious to the Customs authority that P. Bhagvandas who had 
_imported the goods was in no manner connected with the licence and that P. 
Bhagvandas had imported the goods unauthorisedly and contrary to law. 

In the circumstances a show cause memo dated January 20, 1959, was served 
on the petitioners calling upon them to submit their written explanation in 
regard to the diverse facts as mentioned in the show eause memo. Prior to 
the service of the show cause memo the goods were seized from the petitioners’ 
godown. In the show cause memo reference was made to the preliminary en- 
quiry made and also inter alia to the statement made by one Ram Pyarelal J. 
Munshi, who had attended to the clearing of the goods as also several other 
statements made by other parties. Copies of the statements made by several 
persons were furnished to the petitioners. The petitioners gave their written 
explanation dated March 5, 1959, as regards the contents of the show cause 
memo and stated the whole of their case in the explanation. Personal hearing 
was given to the petitioners on May 11, 1959. Ultimately by the impugned 
order dated May 15, 1959, and served on the petitioners on June’ 24, 1959, the 
goods were ordered to be confiscated. , 

The petitioners challenged the order inter alia on the ground that the goods 
were validly imported under the import licence dated March 19, 1958. Accord- 
ing to the petitioners the clearance of these goods by P. Bhagvandas after 
importation thereof under the licence did not -constitute violation of any of 
the restrictions and prohibitions imposed’ under, the Import Trade Control 
- Order, 1955, or the Imports and Exports (Control) Act, 1947. According to 
the petitioners at the highest the clearance of the goods by P. Bhagvandas 
constituted a breach of one of the conditions of a valid licence and accordingly 
did not constitute any breach of the provisions of the Order, or the Act. 
According to the petitioners in the circumstances there was no jurisdiction in 
respondent No. 1 to confiscate the goods as he purported to do under the provi- 
sions of ‘‘Section 167(8) of the Sea Customs Act read with section 3(2) of 
the Imports and Exports (Control) Act, 1947’’. The petitioners also relied 
upon the fact that inspite of requests made on their behalf respondent No. 1 
failed to tender for cross-examination by the petitioners Ram Pyarelal J. 
Munshi, who had given his statement at the preliminary enquiry stage. The 
petitioners also complained that reliance was placed on the impugned order 
about the illegal activities of Shri Mehta (of Messrs B. H. Mehta and’ Co.) 
and contended that the petitioners were at no stage informed about the alleged 
illegal activities of Mehta and had no opportunity to put forward their case 
in respect of that allegation. 


S. J. Sorabjee, for the petitioners. 
S. S. Rangnekar, for the respondents. 


K. K. Desar J. [His Lordship after stating the facts of the case, pro- 
ceeded:] In developing his contentions Mr. Sorabjee for the petitioners has 
relied upon the language of s. 5 of the Imports and Exports (Control) Act, 
1947, and cls. 8 and 5 of the Import Trade Control Order, 1955. The relevant 
part of s. 5 of the Act runs as follows: — 

“5. If any person contravenes, or attempts to contravene,... any order made or 
deemed to have been made under this Act..., he shall, without prejudice to any confis- 
cation or penalty to which he may be liable under the provisions of the Sea Customs Act, 
1878, (VIII of. 1878), as applied: by sub-section (2) of section 3, be punishable with...” 

The relevant parts of els. 3 and 5 of the Order-run.as follows :-— 

“(3) ...no person shall import any goods of the description specified in Schedule I. 
except under, and in accordance with, a licence or...” 

. “(5) Conditions of licence— (1) The licensing authority issuing a licence under this 
,, Order may issue the same subject to one or more of the conditions stated below:— 
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(i) that the goods covered by the licence shall*not be disposed of, except in the 
manner prescribed by the licensing authority, or otherwise dealt with, without the 
written permission of the licensing authority or any person duly authorised by it; 

(ii) that the goods covered by the licence on importation shall not be sold or 
distributed at a price exceeding that which may be specified in any directions attached 
to the licence; 

(iii) that the applicant for a licence shall execute a bond for complying with the 
terms subject to which a licence may be granted, 


(2)... 
(3) It shall be deemed to be a condition of every such licence:— 
(i) 


(ii) that the goods for the import of which a licence is granted shall be the pro- 
perty of the licensee at the time of clearance through Customs, unless the said licence 
is covered by a letter of authority issued by the licencing authority. 

(4) The licensee shall comply with all conditions imposed or deemed to be imposed 
under this clause”. 

Mr. Sorabjee has argued that under el. 3 of the Order importation is sanc- 
tioned in respect of the goods as specified in the licence. Once a licence in 
respect of the goods of the import is produced it must be held that the goods 
were validly imported under the licence. Clearance of the goods has nothing 
to do with importation or licence. Importation is complete upon the landing 
of the goods into India. Clearance is altogether different from the landing of 
goods and/or importation thereof into India. According to Mr. Sorabjee 
the words ‘‘in accordance with a licence’’ as mentioned in el. 3 are not 
synonymous with the terms and conditions of a licence. He has argu- 
ed that breach of a term or a condition of the licence cannot make any person 
subject to penalty under s. 5 of the Act. The breach of a condition or a term 
of licence will not amount to contravention of any order made or deemed to 
have been made under the Act. He contends that the importation of the goods 
was complete before P. Bhagvandas cleared the goods. The specification of the 
goods in the licence is the same as the goods under import and/or imported 
and it must, therefore, be held that the goods were imported under a licence 
as mentioned in cl. 3 of the order. 

The condition No. (iii) in the licence is the same as contained in sub-cl. (i) 
of cl. 5(8) of the Order, viz., 

“It shall be deemed to be a condition of every licence, that the goods for the import 
of which the licence is granted shall be the property of the licensee at the time of the 
imports”. 

According to Mr. Sorabjee even if there was a breach of this condition that 
breach does not amount to contravention of the order as referred to in s. 5 
of the Act and accordingly penalty of confiscation could not be levied against 
the petitioners. 

In this connection it is necessary to refer to s. 167(8) of the Sea Customs 
Act and the contents of the licence. Admittedly import of goods specified in 
Schedule 1 to the Control Order without a licence is not permissible. Under 
s. 167(8) the offence is mentioned as follows :— 

167.(8) If any goods, the importation...of which is for the time being... restricted D.. 

be imported into...India contrary to such...restriction;...” 
The penalty prescribed in respect of such offence is that ‘‘the goods shall be 
liable to confiscation’’. The finding in the impugned order is that in this 
ease the goods have been imported contrary to restrictions. The restrictions 
are as mentioned in s. 3 of the Act and cls. 3 and 5 of the Order. 

Under cl. 3 of the order it is clearly provided that 

“...mo person shall import any goods of the description specified in Schedule I, except 
under, and in accordance with, a licence....” 

In the context the words ‘‘no person’’ (must be held to) refer to an im- 
porter and mean ‘‘no importer’’. It would accordingly be necessary for an 
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importer to hold a licence for importation of goods specified in Schedule I of 
the Order. The act of import of such goods by an importer without a licence 
would directly contravene the provisions of el. 3 of the order. The goods, of 
the description specified in Schedule I, imported by an importer who does not 
hold a licence, must be held to have been imported in contravention of el. 3 of 
the Order. For making such a finding, it would be entirely unnecessary to 
rely upon the conditions contained in a licence. Even a licence holder is pro- 
hibited from importing goods mentioned in Schedule I except in accordance 
with licence. A licence itself contains conditions so that importation by an 
importer holding a licence after committing breach of conditions would neces- . 
sarily be in contravention of cl. 3 of the order. 

Apparently the condition No. 3 in the licence now relied upon by the peti- 
tioners is as contained in cl. 5(3)(#) of the Control Order. That eondition 
accordingly is a provision of an ‘‘order made’’ within the meaning of s. 5 of 
the Act and breach of that condition would necessarily amount to breach of 
the provisions of ‘‘an Order made under the Act.” 

It is at this stage relevant to refer to some parts of the licence relied upon. 
It is issued to the licensee by use of the following phrases: 

“(Not transferrable)” 

“Messrs, Hindustan Engineering and Trading Co., 80 Kavel Cross Lane No. 3, 
Bombay~-2” (are) i 

“hereby authorised to import the goods of which particulars are given below:—” 
Under this licence authority to import is given to the firm mentioned in the 
licence. By the very terms of the licence no one else can import any goods 
under this licence. If any permission was to be granted for any other party 
to import goods under this licence, the same would have to be authorised under 
the provisions of el. 5 of the Control Order. There was no other method of 
permitting and/or allowing any party other than the firm mentioned in this 
licence to import the goods under this licence. 

As there is no doubt about the facts mentioned as regards the import of 
these 52 cases of wired glass I must make a finding that P. Bhagvandas im- 
ported these goods under the bill of lading which has already been mentioned 
above and he also cleared these goods under the bill of entry and the licence 
referred to above. P. Bhagvandas is not referred to in the licence at all. The 
firm of Messrs. Hindustan Engineering and Trading Co. as mentioned in the 
licence had no connection with P. Bhagvandas. That firm belonged to two 
partners, viz., R. Sachdev and J. M. Mehta. It was having regard to the pro- 
visions of s. 3 of the Act and els. 3 and 5 of the Control Order, illegal for P. 
Bhagvandas to import goods of and/or under this licence. P. Bhagvandas was 
not vested with any permission under this licence to import the goods which 
were ultimately found in possession of the petitioners. There has been a com- 
plete and clear violation of the provisions of s. 3 of the Act and els. 3 and 5 
of the Order in this matter. The petitioners’ case accordingly suffers from no 
injustice at all and does not call for any intervention by the Court on any 
other grounds in this matter. 


In this connection Mr. Sorabjee has relied upon the decision of the Caleutta 
High Court in the case of C. T. A. Pillar v. P. H. Lohia. That was a revi- 
sional application against an order of discharge of an accused in respect of a 
prosecution for an offence under s. 5 of the Imports and Exports (Control) 
Act, 1947. The case of the prosecution was that the importers, licence holder, 
in that case was violating the conditions of the licence and was selling the goods 
of import in contravention of conditions mentioned in that behalf in his licence. 
In construing the provisions of s. 5 of the Act it was held that the section 
penalises only contravention of any order made or deemed to have been made 
under the Act. It was further held that it was difficult to hold that the licence 
or the conditions in the licence amounted to an order as mentioned in the 


1 [1957] A.LRB. Cal. 83. 
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section. A contravention of conditions imposed by the licensing officer could: 
not prima facie be regarded as contravention of the notified order itself. Hav- 
ing regard to that finding the order of discharge was upheld and the rule given 
in revision was discharged. I do not see how this decision supports the con- 
tentions made on behalf of the petitioners in this case. 

It is apparent on reading of the provisions of s. 5 of the Act that what is 
penalised thereunder is contravention of ‘‘any order made or deemed to have 
been made.under the Act”. A licence or conditions in a licence can never be 
equated with an order made under the Act. Thé case of the respondents before 
‘me is not’ that the licence or conditions of the licence should be equated with 
‘any order made under the Act’’. This, however, does not justify the con- 
tention that importation without a licence of the goods mentioned in Schedule 
I to the Control Order or importation of goods in breach of conditions of a 
licence does not constitute an offence as mentioned in s. 167(8) of the Sea 
Customs Act. The scope and effect .of s. 167(8) is much wider than that of 
s. 5 of the Import and Export (Control) Act. It is not illegal nor impossible 
to make a finding that contravention of compulsory conditions as mentioned 
in cl. 5(3) of the Control Order as reproduced in a licence constitutes an 
offence as mentioned in s. 167(8) of the Sea Customs Act. Importation of 
goods mentioned in Schedule 1 of the Control Order without a licence or by 
a person who himself is npt authorised to import the goods or in breach of 
conditions in a licence would directly constitute such an offence. 

- As‘regards the contention that the petitioners were not afforded any oppor- 
tunity to cross-examine Munshi, it is sufficient to point out that in connection 
with the relevant facts as mentioned above no dispute has been made on behalf 
of ‘the petitioners.. In the impugned order reliance has not been placed on 
any facts stated by Munshi which are now disputed on behalf of the petitioners. 
The result is that the grievance that opportunity to cross-examine Munshi was 
not afforded is merely technical. In fact the petitioners were furnished with a 
copy of the statement made by Munshi. Respondent No. 1 has in the impugned 
order not relied upon any facts mentioned by Munshi which are now disputed 
by the petitioners. It is unnecessary, therefore on this ground to interfere 
with the order made by respondent No. 1. 

As regards the contention that in the impugned order respondent No. 1 has 
relied upon information regarding the ilegal activities of Mehta, there 
is no doubt that respondent No. 1 has referred to that fact in the impugned 
order. ‘The relevant facts, however, on which the finding as mentioned in the 
impugned order could be arrived at are all not disputed on behalf of the peti- 
tioners as I have already mentioned. The result in the impugned order could not 
have been different even if reference was not made therein to the illegal activities 
of Mehta. On this ground also it is in the circumstances unnecessary to inter- 
fere with the decision arrived at by respondent No. 1. 

. In the result the petition is dismissed with costs. 

Petition dismissed. 

Solicitors for the petitioners: Gagrat & Co. 

Solicitor for the respondents: G. M. Divekar. 
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ae Before. Mr. Justice K. K. Desai. 


BURMAH SHELL OIL STORAGE AND DISTRIBUTING CO. OF INDIA 
" DTD. v. THE STATE OF BOMBAY.” 


Constitution of India, Art. 286(1) (b)—Bombay Sales of Motor Spirit Taxation Act (Bom. 
. VI of 1946), Secs. 23(3), 22(2)—Company supplying aviation spirit and oil, to foreign 
going aircrafts for consumption during flights—Delivery of such goods into tanks 
of such aircrafts at airfields in India—Terms of contracts for sale of such goods same 
as those in relation to inland aircrafts—Price of goods payable upon completion of 
delivery—Goods not mentioned in cargo manifest of carriers—Carrier-purchasers ex-_ 
porters of goods and sale contracts making no reference to relevant exports—Whether 
sabe of goods by company “sale in the course of export of the goods out of the 
territory of India” within art. 286(1)(b) of Constitution—Refusal by Government to 
consider matter under s. 23(3) of Bom. Act VI of 1946 whether an act complained of 
within s. 22(2) of Act. 

The plaintiff company supplied aviation spirit and aviation turbine fuel to foreign 
going aircrafts for consumption during flights at an airport in Bombay. Under 
the terms of the contracts for sale of these goods to the airways companies, who 
owned the aircrafts, provision was made for physical delivery of the goods into the 
tanks of the aircrafts at the airfields located in India, The terms of the contracts 
for the sale of such goods to the airways companies were the same as regards the sales 

' to international aircrafts and inland aircrafts, without reference to the nature of the, 
journey involved in either case. The price of the goods became payable upon com- 
pletion of local delivery of the goods. There was no document representing the 
goods for symbolic and physical delivery of the goods to any purchaser or any one 
outside the territory of India and hence the goods were not mentioned in the cargo 
manifest of the carriers.’ The carrier-purchasers were the exporters and the sale 
contracts had no reference to the relevant:exports. The plaintiff was unconcerned 
with export by the carrier-purchasers. On the question whether art. 286(1)(b) of 
the Constitution os India was applicable to the sale of the aforesaid goods by the 
plaintiff: — 

Held, that the sale of the goods did not constitute “sale in the course of export of 
the goods out of the territory of India” within the meaning of art. 286(1)(b) of the 
‘Constitution. 

In all cases where a sale is completed prior to the carriage of goods beyond the 
territory of India and the goods are not deliverable outside the territory of India 
towards completion of any contract whatever for sale of such goods, the sales must 
be held to be local sales. 

Goods carried into spaces defined as customs barrier still continue. in the territory 
of India and would stand exported only when carried beyond such territory. 


State of Travancore-Cochin v. Shanmugha Vilas Cashew Nut Factory, explained. 
State of Travancore-Cochin v. The Bombay Co. Ltd.’ referred to. 


Refusal of the Government in its own discretion to consider any matter under. 
s. 23(3) of the Bombay Sales of Motor Spirit Taxation Act, 1946, cannot form the 
basis of any complaint in a suit or other proceedings and cannot be.an act complained 
of within the meaning of s. 22(2) of the Act. 


Tre facts are stated in the judgment. 


M. M. Shavert, with S. V. Gupte and R. J. Joshi, for the plaintiffs. 
G. N. Joshi, with 8. Baptista, for the defendants. 


"K. K. Desar J. This is a suit for repayment and refund of the principal. 
amount of Rs. 1,90,590-8-0 paid towards sales-tax levied under’ the Bombay 


- "Decided, August 4/5, 1960. "0.0 J. Suit - 1 [1954] S.C.R. 53. 
No. 52 of 1956. 2 [1952] S:C.R. 1112. 
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Sales of Motor Spirit Taxation Act, 1946 (Bombay Act No. VI of 1946) and 
interest and. costs. 

The plaintiffs’ case is that between April 1, 1948, and September 30, 1952, 
as also subsequent thereto the plaintiffs had im accordance with and as re- 
quired by s. 10 of the Act submitted every month statements of sales of aviation 
spirit and aviation oil and before submitting such statements paid into the 
government treasury the full amount of the tax stated in such statements to 
be due from them under the Act. These statements included particulars of 
sales of goods supplied to foreign going aircrafts for consumption during the 
flights and payments made by the plaintiffs included the.tax on the amounts 
of price on such sales. 

By correspondence beginning with a letter dated August 16, 1952, the plain- 
tiffs through ‘‘Oil Industry Supply sub-committee’’ wrote to the Collector of 
Sales-tax asking him to let them have his confirmation that sales of aviation 
spirit and aviation turbine fuel to foreign going aircrafts were exempt from 
sales-tax with effect from January 26, 1950. That correspondence was .ob- 
viously addressed because under art. 286(1)(6) of the Constitution a State is 
prevented from imposing a tax on ‘‘the sale of goods’’ where such sale is made 
‘cin the course of export of the goods out of the territory of India.” 

By a letter dated December 24, 1958, addressed to the Standard Vacuum. Qil 
Co. the Collector of Sales Tax expressed an opinion that sales of aviation 
spirit and oil to foreign going aircrafts for actual consumption during the 
flights was exempt from payment of sales-tax. Before the plaintiffs had re- 
ceived a copy of that letter the Sales-tax Officer, L. C. Ward, took up the as- 
sessment of the returns made by the plaintiffs in respect of sales mentioned 
above. By three different letters each dated January 9, 1953, the Sales-tax 
Officer intimated to the plaintiffs that assessment of the plaintiffs’ returns had 
been completed under s. 4 of the Act:—(i) for the period from April 1, 1948, 
to March 381, 1951, and no balance of tax was due from the plaintiffs for that 
period, (ii) for the period from April 1, 1951, to June 17, 1952, and in respect 
of that period Rs. 75,307-14-6 were refundable to the plaintiffs, (iii) and for 
the period from June 18, 1952, to September 30, 1952, and Rs. 17,763-12-0 were 
refundable to the plaintiffs. 

The Collector of Sales-tax thereafter by his letter dated April 28, 1954, wrote 
to the plaintiffs that with effect from January 26, 1950, by virtue of sub-cl. (6) 
of art. 286(1) of the Constitution sales of goods supplied to foreign going air- 
crafts for actual consumption during the flights would be exempt from sales-tax. 
The plaintiffs thereafter by their letter dated January 6, 1955, addressed to 
the Collector of sales-tax claimed refund of Rs. 5,13,956-11-0 as being the ag- 
gregate amount of tax paid by the plaintiffs on the sales of aviation spirit and 
aviation turbine fuel to foreign bound aircrafts during the period January 
26, 1950, to April 30, 1954. The Collector of Sales-tax forwarded the plain- 
tiffs’ application to the Sales-tax Officer and informed the plaintiffs of that 
fact. The Sales-tax Officer by his letter dated January 28, 1955, informed the 
plaintiffs that the plaintiffs had already been assessed under s. 4 of the Act 
for the periods which I have already referred to above and the plaintiffs’ claim 
for refund for the period January 26, 1950, to September 30, 1952, was not 
entertainable by him at that stage. The Sales-tax Officer also further stated 
that the plaintiffs’ claim for refund for the period from October 1, 1952, to 
sa a 1954, would be considered by him at the time of assessments for that 
period. 

The plaintiffs thereafter addressed certain correspondence to the Collector 
of Sales-tax and subsequently by a letter dated February 19/21, 1955, applied 
to the State of Bombay through its Secretary that the plaintiffs’ case should 
be reopened and instructions should be given to the Collector of Sales-tax to 
take up the plaintiffs’ claim for refund of sales-tax for the period January 
26, 1950, to September 30, 1952. That request of the plaintiffs was rejected by 


« 


a letter dated June 23, 1955. 
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The “plaintiffs thereafter addressed a notice andes s. 80 of the Code of Civil 
Procedure and filed this suit on February 23, 1956. The cause of action on 
which the plaintiffs’ claim is based is contained in paras. 14 to 16 of the plaint 
and is as follows :— 

The said sales of aviation spirit and/or aviation turbine fuel to foreign going 
aircrafts were sales in the course of export out of the territories of India within 
the meaning of art. 286(/)(b) of the Constitution. The plaintiffs were 
entitled to exemption from Bombay sales-tax in respect of such sales for the 
period January 26, 1950, to September 30, 1952. In respect of such sales the 
plaintiffs had paid Rs. 1 '90, 590-8-0 and the plaintiffs were under the aforesaid 
circumstances entitled to refund of that amount with interest thereon at the 
rate of 6 per cent. per annum from December 28, 1955, being the date of the 
service of the notice for that purpose on the defendants. According to the plain- 
tiffs aviation -spirit and/or aviation turbine fuel sold to foreign going aircrafts 
for consumption during flight was exempt from payment of sales-tax and the 
order of the State of Bombay rejecting the application of the plaintiffs made 
in January 1955, for reopening of the plaintiffs’ case and for giving instruc- 
tions to défendant No. 2 to take up the plaintiffs’ claim for refund of sales-tax 
was inequitable and contrary to law. Without prejudice to that contention the 
plaintiffs also contend that the plaintiffs had made payments of the above 
amount of sales-tax under coercion and by mistake and accordingly the State 
of Bombay was under obligation to repay and refund that amount to the 
plaintiffs. The plaintiffs relied upon the letter dated April 23, 1954, addressed 
by the Collector of Sales-tax as an acknowledgment available to the plaintiffs 
under s. 19 of the Limitation Aet for the purpose of extension of time pres- 
eribed for limitation. 

The defendants by their written-statement denied that the claim in suit re- 
lated to sales of goods in the course of export of the goods out of the territory 
of India. The defendants accordingly denied that the plaintiffs were 
exempt from payment of sales-tax in respect of sales mentioned in the plaint. 
The defendants also denied that the plaintiffs paid the aforesaid amount 
of Rs. 1,90,590-8-0 under mistake or coercion. The defendants denied 
liability to refund the principal amount of tax paid and/or interest as claimed. 

The defendants also raised technical contentions that:—the suit was 
barred by law of limitation; in any event the suit was barred by reason of the 
provision of s. 22 of the Bombay Sales of Motor Spirit Taxation Act, 1946; 
this Court had no jurisdiction to enquire into the fact and/or correctness of the 
assessment orders which are referred to in the plaint and the written-statement: 
the suit was not maintainable by reason of notice under s. 80 of the Code of 
Civil Procedure being defective. 

Mr. Joshi for the defendants informed me that he is not pressing the con- 
ae about the notice under s. 80 of the Code of Civil Procedure being de- 

ective 

As regards the question as to whether the sales mentioned in the plaint were 
‘*sales of goods’’ ‘‘in the course of export of the goods out of the territory of 
India’’ as mentioned in art. 286(7) (b) of the Constitution, the plaintiffs led 
evidence of four witnesses. The plaintiffs also produced documentary evidence 
consisting of two agreements for sale respectively made between (1) the plain- 
tiffs and the Air India International Ltd. as also (2) the plaintiffs’ parent 
Co. viz., Shell Petroleum Co. Ltd. and British Overseas Airways Corporation. 
It is the plaintiffs’ case that at the relevant period the plaintiffs sold aviation 
spirit and oil to Air India International Ltd. in pursuance of the agreement for 
sale dated April 1, 1949, between the plaintiffs and the Air India International 
Ltd. It is the plaintiffs’ case that the plaintiffs sold aviation spirit and oil 
to the British Overseas Airways Corporation on behalf of the Shell Petroleum Co. 
Ltd. in pursuance of the agreement dated June 18, 1951. These agreements 
are produced in evidence and marked respectively exhs. 1 and E. Before re- 
ferring to the provisions of these two agreements reference may be made to 
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the oral evidence led in connection with the sales. The procedure for supply- 

ing aviation spirit and oil to the aircrafts proceeding out of India is mentioned 

as follows :—Applications similar to a specimen produced as exh. A were made 

every time to the customs authorities before the plaintiffs supplied fuel .to. 
aircrafts proceeding out of India. It was under customs supervision that re- 

fuelling was done by direct supply into the tanks of the aeroplanes. For this_ 
purpose the plane was brought on the apron which was directly under the super-. 
vision of the customs. An officer of the customs would come to the apron and 

record the meter reading in the equipment for supply of aviation spirit and’ 
oil. He then would sign the relevant drawback shipping bill under the words 

‘‘Let Export’’. After the refuelling was completed the customs officer would re- 

cord the meter reading and certify the quantity of the fuel supplied by entering ` 
the quantity in the column meant.for that purpose in the drawback shipping | 
bill by signing the same. een ek 
- Evidence of this procedure was led in support of the contention that the 

plaintiffs were exporters of goods sold to aircrafts proceeding outside India. 

According to the plaintiffs delivery is effected subsequent to the grant 

of clearance of the goods for export by the customs authorities. It is the 

ease of the defendants that the procedure adopted has nothing to do with 

clearance of these goods for export by the plaintiffs. The procedure is adopted 

because in respect of the goods sold under the Sea Customs Act refund of 

duty as drawbacks on’ export became due. According to the defendants the 
procedure adopted cannot be proof of and is irrelevant for the decision of the 

question as to whether ‘‘the sales of these goods” by the plaintiffs were ‘‘in 

the course of the export of these goods from out of-the territory of India.” 

I will discuss that question after discussing the effect of the- evidence led 
on behalf of the plaintiffs in respect of the-contracts for sale of these goods 
as also the procedure adopted for delivery and completion of sales of these- 
goods. 

The evidence in that connection is in substance as follows:—The plaintiffs 
are called ‘upon by the representatives of aircraft companies to supply aviation 
spirit and oil because of the agreements between the companies and the plaintiffs 
for such purpose. The supply is always made by delivery into the tanks of the 
aircrafts at the airport. The spirit is taken by trucks which are driven to the 
airfields for refuelling the aircrafts. The supply is made by the plaintiffs because 
the aircraft required the same for consumption during the flights. When the 
supply is made to aircrafts it is for completing sale of these goods to the 
‘owners of the aircrafts. Upon delivery of the aviation spirit and the oil into 
the tanks of the aircrafts the plaintiffs company is in no manner concerned 
‘with the goods supplied. The goods are in all respects then of the ownership 
of the aircrafts-owners. The plaintiffs do not export these goods to any one. 
The supplies are made by adopting the above procedure for delivery even to 
inland aircrafts. To these inland aircrafts also direct delivery is effected into 
the tanks of the aircrafts on the airfields. The difference in delivery to the 
international aircrafts and the inland aircrafts only is that in respect of the 
international aircrafts drawback shipping bills and the application for super- 
vision by Customs in that connection are made and tendered. Charles 
Rossiter-Smith being Aviation Manager of the plaintiffs stated that the sup- 
plies were made for flights to foreign countries and the claim made in the suit 
related to supplies made to aircrafts which proceeded out of India from. the 
‘Santa Cruz airport at Bombay. The supplies- were made under customs super- 
vision within the customs barrier. According to him the sale of the plaintiff’s sup- 
plies takes place subsequent to the clearance given by the customs and delivery is 
effected within the customs barrier. When cross-examined in this connection 
he informed me that the plaintiffs sold aviation spirit and oil to aircrafts for 
the general trading of the‘ aviation companies and that all the supplies were 
‘made for the use of ‘aircraft companies. ` The aircraft companies’ would have 
no right. to-use the supplies made for-any purpose except the working of the 
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engines of the aircrafts. When asked as to whether the supplies made by the, 
plaintiffs were completed in India or outside India, he stated that supplies, 
to Air India International were completed in India. As regards the supphes 
to British Overseas Airways Corporation according to him the sale was complet- 
ed in England because the payment of price was received in England. When 
asked as to whether the delivery in respect of these supplies was completed in 

India he stated as follows: ‘‘As the delivery is completed within the customs 
barrier I am not sure whether the same is complete inside or outside -India.’’ 
' Vijay Nirvane was senior traffic assistant in Air India Ltd. in 1952. He 
stated that in respect of aircrafts travelling outside India cargo manifest was 
required to be prepared. He also stated that in respect of all goods on the 
aircrafts there would be a shipping bill and the goods would be mentioned 
in the manifest. As regards the form of manifest he had produced he in- 
formed me that the form was not applicable in respect of oil and spirit supplied 
to the aircraft. As however there used to be a shipping bill for the oil and 
spirit, he included particulars of these goods from the shipping bill in the 
manifest. He, however, admitted that the entry made for these goods was 
not columnwise as required in the form for ‘‘cargo manifest”. The parti- 
culars were only typed out from the shipping bill. He admitted that there 
was no consignment note in respect of the spirit and the oil supplied to the 
aircrafts, whilst in respect of every cargo there should be consignment notes 
showing the ownership of the goods. He also admitted that the Air India 
International never charged any transportation charges for the aviation spirit 
and oil supplied to the aircrafts by the plaintiffs. This was so because the 
spirit and the oil belonged to the company as soon as the supply was made 

He also stated that in respect of spirit and oil supplied by the plaintiffs to 
the aircrafts there could be no point of unloading as the spirit and the oil 
was not to be delivered at any point of unloading. There was no fuel manifest 
which the captain of the aircraft carried and that was so because the fuel is 
consumed. 

The two agreements for sale which have been produced are related to sales 
by the plaintiffs to Air India International Ltd. and British Overseas Air- 
ways Corporation. What need be noticed about these two contracts is that 
they are contracts for sale of the total requirements of the two aircraft com- 
panies at places where sales are agreed to be made. The contract for sale is 
not, therefore, restricted to’ sales to aircrafts proceeding outside India and is 
a contract for sales to all aircrafts without any distinction being made between 
inland and international aircrafts. The price payable is as in the current list 
posted at the airfields. The delivery in all eases is to be effected into the air- 
erafts tanks at the airfields. Though credit is given and delayed payment is 
agreed to be made in respect of the price, the contract so far as the plaintiffs 
are concerned is completely performed upon delivery being effected 
into the tanks of the aircrafts at the airfields. The airfield as men- 
tioned in the contract for Air India International is Santa Cruz, Bombay, 
India, whilst the airfields mentioned in the contract with British Overseas 
Airways Corporation are Ahmedabad, Allahabad, Bombay, Caleutta, Delhi. In 
respect of sales: to Air India International the price is agreed to be payable 
in rupee currency provided the same remains immediately convertible into 
sterling. Obviously there is no mention in either of the contracts to the plain- 
tiffs being under an obligation to export the goods agreed to be sold under the 
contracts. 

Having noticed the nature of the evidence led in connection with the con- 
tracts for sale of goods mentioned in the plaint, with reference to the question 
to be decided in this suit it is first convenient to refer to the provisions of 
art. 286(7)(b) of the Constitution and then to find out the facts which the 
‘plaintiffs must prove to establish that the provisions of the article are appli- 
cable to the sales mentioned in the plaint. I will examine the evidence which, 
I have already related in the light of such facts. After having done. that T 
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will refer to the authorities relied upon by the parties to show that the con- 
elusions arrived at are not inconsistent with the rulings contained in the 
authorities. 

The relevant parts of art. 286 of the Constitution run as follows: 

“No law of a State shall impose, or authorise the imposition of, a tax on the sale...of 
goods where such sale...takes place— 

(a) ... 
(b) in the course of the.. export of the goods out of, the territory of India”. 

Having regard to that language of the article, it appears to me that if the 
sales mentioned in the plaint are to be held to constitute ‘‘sales in the course 
of export of the goods out of the territory of India’’ as referred to in the 
article the sales must necessarily involve as their ingredients and elements the 
following :— 

(1) Delivery of goods (sold) to aircraft companies as carriers (of goods) 
under a contract to carry the goods outside the territory of India. 

(2) Physical delivery of the contract goods towards completion of sales 
must take place outside the territory of India. 

(3) There must necessarily exist documents of title representing the goods in 
the course of the export which would entitle the purchaser (owner) to receive 
delivery of the goods outside the territory of India. 

Conversely if the result of the facts proved in this case is: 

(i) that the sales are completed inside the territory of India, and 

(ii) that there is no obligation on the plaintiffs as sellers to procure a eon- 
tract for carriage of the goods sold outside the territory of India, or 

(iii) to have effected physical delivery of-the goods sold to the purchaser 
outside the territory of India in performance of the sales; 
the sales are not ‘‘in the course of the export of the goods out of the territory 
of India’’. In other words in cases where the carrier itself is the purchaser, 
the sale is completed before the export of the goods outside the territory of 
India. There is no connection in such cases at all between the sales and the 
export of the goods outside the territory of India. The result in such cases 
must be that the purchaser is exporter for itself (himself) and the seller is 
not in fact an exporter nor are the sales connected as such with the exports. 
The above appears to me to be patent on the language and the purpose of the 
article as discussed in the -decisions of the Supreme Court which have been 
cited before me. Before referring to those authorities, It is necessary to sum- 
marise the effect of the evidence which I have already related above, for 
ascertaining whether the plaintiffs’ sales are covered by the provisions of the 
article. 

The important facts which have emerged on the evidence led as regards the 
contracts for sale in the suit and performance thereof by the plaintiffs are as 
follows: The terms of the written contracts for sale of goods to Air India 
International and British Overseas Airways Corporation are the same’ as re- 
gards the sales to international aircrafts and inland aircrafts, without any 
naa to the nature of the journey involved in either case. As regards the © 
place and method of delivery, the provision made is for physieal delivery of 
the goods into the tanks of the airerafts at the airfields. The necessary result 
of that is that the plaintiffs as sellers completely perform and carry out all their 
obligations as sellers before the goods are carried outside the territory of India. 
The sales are not for any foreign destination or delivery is not to be effected at 
any place outside the territory of India. The price becomes payable subject to 
the provisions for credit upon completion of local delivery of the goods. There 
is no document representing the goods for symbolic and physical delivery of 
the goods to any purchaser or any one outside the territory of India. The 
goods are accordingly not mentioned in the cargo manifest of the carrier. The 
goods in question are exported by the carriers for consumption during the 


flights of the aircrafts. The carrier purchasers ‘are the exporters. The sale 
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contracts have no reference to the relevant exports. The sellers are uncon- 
cerned with the exports by the carrier-purchaser. 

' This being the nature of the contracts for sale of the goods mentioned in 
the plaint apart from certain observations of the Supreme Court on which 
reliance is placed by Mr. Jhaveri for the plaintiffs there is no case at all for 
the plaintiffs to argue. 

The extremely important observation of the Supreme Court on which reliance 
is placed on behalf of the plaintiffs is in the case of State of Travancore- 
Cochin v. Shanmugha Vilas Cashew Nut Factory’. It may at once be men- 
tioned that in that case the Supreme Court was dealing with facts which involved’ 
sales of shipping documents which represented the goods which had already 
erossed the. customs barrier and were in the course of the export by reason of 
the contracts for sale for ultimate delivery at foreign destinations. The facts in 
that case were thus substantially different from the facts of sales mentioned in 
the plaint in this suit. 

The relevant part of the observations are as follows (pp. 67-68) : 

“| ,.As clause. (1)(b) is concerned only with exempting certain sales or purchases 

from taxation by the States in this country, it is sufficient to determine where the course 
of export begins and where the course of import ends”. 
Reference is thereafter made to the power to make laws, with respect to customs 
‘duties in respect of export across customs frontiers, as vested in the Central 
Legislature and provisions made in that connection in the Sea Customs Act. 
Reference is made to the provisions for levy of export duty in respect of goods 
exported and then it is further observed (p. 68): 

“ ,.It would seem, therefore, logical to hold that the course of the export out of,... 
the territory of India does not commence...until the goods cross the customs barrier”. 

Having reached that result at page 69 a finding is made that ‘‘ purchases in the 
State by the exporter for the purpose of export are not within the exemption’’. 
It is further found that ‘‘sales in the State by the exporter by transfer of ship- 
ping documents while the goods are beyond customs barrier are within the 
exemption’’. It has to be admitted on behalf of the plaintiffs that in this suit 
there are no sales by transfer of shipping documents. Even so reliance is placed 
on the observations of the Supreme Court that it was ‘‘logical to hold that the 
course of export does not commence until the goods crossed the customs barrier”. 
The necessary result, according to Mr. Jhaveri, is that where any goods cross the 
customs barrier as envisaged under the provisions of the Sea Customs Act, the 
goods are in the stream of export. He, therefore, contends that when the 
plaintiffs were under supervision, authority and consent of the customs, allow- 
ed to effect physical delivery of the contract goods into the tanks of the inter- 
national aircrafts the goods had crossed the customs barrier and sales must be 
held to be in the course of export journey of the goods. It is in that connection 
that he relied upon the evidence as regards the procedure for delivery involving 
claim for drawback of the duty already paid at the time of import. Now it is 
apparent to me that when reference is made by the Supreme Court to the 
crossing of customs barrier by the goods and commencing thereby of the goods 
in export journey the same is directly intended to refer to the journey of the 
goods bound for foreign destination under shipping documents. Reference is 
directly in respect of sales by transfer of shipping documents. It appears to 
me that the above observations were never intended to refer to a sale, which is, 
as necessary consequence of agreement (contract) between the parties, to be 
eompleted locally by physical delivery of the goods in the territory of India. 
The goods carried into spaces defined as customs barrier still continue in the 
territory of India and would stand exported only when carried beyond such 
territory. =< a i 

Having regard to the statutory rules made in connection with the levy of 
customs duty and prohibition for carriage of goods without clearance given for 


l [1954] S.C.R. 53, at pp. 67-68. 
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that purpose by the customs, ordinarily no person carries goods vevond” the 
customs barrier. Must it, therefore, logically follow that when clearance 1s 
given for the purpose of effecting physical delivery towards the performance 
i of a contract for sale for local delivery. and goods are physically delivered. in 
“the territory of India but within the customs barrier that the Court must come 
to the conclusion that the sale was in the course of export of the goods outside 
` the territory of India? That in my view is not the correct reading of the ob- 
servations, as mentioned above, of the Supreme Court. The Supreme Court 
was only concerned to deal with the sales of goods by sales of shipping docu- 
ments whilst making the above observations and the same are for all purposes 
and at all times applicable to all goods which are in the course of export in put 
suance of sales which must of necessity be ultimately completed by export ol 
the goods outside the territory of India. 

It appears to me that in all cases where a sale is completed prior to the 
carriage of goods beyond the territory of India and the goods are not deliver- 
able outside the territory of India towards completion of any contract (what- 
ever) for sale of such goods, the sales must be held to be local sales. 

Reference in this connection may be made to the observations made by the 
Supreme Court not only in the case referred to above, but also to the case of 
State of Travancore-Cochin v. The Bombay Co. Lid.2 That was also a case 
involving sales on C.I.F. and F.O.B. terms which of necessity must involve 
‘ dealing with shipping documents representing the goods in the course of export 
out of the territory of India. At page 1117 in the report the following 1s. 
mentioned as the third argument advanced on behalf of the petitioners in that 
Case: ; 
“The exemption (under Article 286(1)(b)) covers only those sales and purchases. 
under which the property in the goods concerrfed is transferred from the seller to 
the buyer during the course of the transit, that is, after the goods begin to move and 
before they reach their foreign destination.” 

In dealing with the “arguments in that case it was observed as follows 
(p. 1118) :— 

“We are clearly of opinion that the sales here in question, which occasioned the ex- 
port in each case, fall within the scope of the exemption under article 286(1)(b). Such 
sales must of necessity be put through by transporting the goods by rail or ship or both 
out of the territory of India, that is to say, by employing the machinery of export. A 
sale by export thus involves a series of integrated activities commencing from the agree- 
ment of sale with a foreign buyer and ending with the delivery of the goods to a 
common carrier for transport out of the country by land or sea., Such a sale cannot be 
dissociated from the export without which it cannot be effectuated, and the sale and. 
resultant export form parts of a single transaction”. 

It is permissible at this stage to intervene in the above observations to make 
a finding that in the case of the plaintiffs none of the above ingredients exist. 

The sales of goods as mentioned in the plaint are not associated with any’ con- 
tract for export of the goods and the sales are (permissible) to be completely 
effectuated by physical delivery of the goods locally in India without any export 
of the goods outside the territory of India. 

The further observation made is ‘‘of these two integrated activities which 
together constitute an export sale, whichever first occurs can well be regarded 
as taking place in the course of the other.’’ In the case reported in State of 
Travancore-Cochin v. Shanmugha Vilas Cashew Nut Factory, the above ob- 
servations about the integrated activities for export of goods out of India 
eye again been repeated. At-page 63, it is observed that 

..The previous decision proceeded on this view and emphasised the integral rela- 
tion Between the two where the contract of sale itself occasioned the export as the 
ground for holding that such a sale was one taking place in the course of export.” 


2 [1952] S.C.R. 1112. 


é 


- | d 
1960.4 BURMAH SHELL ETO. CO. V. STATE OF BOMBAY (0.0.J.)—K. K. Desat J. 911 
+ . 


It is'further observed as follows ‘(p.-'68) : 

“The phrase ‘integrated activities’ was used in the previous decision to denote that 
. ‘such a sale’’ (ie., a sale which occasions the export) ‘cannot be dissociated from the 
export without which it cannot be effectuated, and the sale and the resultant export 
form parts. of a single transaction’. It is in that sense that the two activities—the sale 
and the export—-were said to be integrated.” 

Having regard to that position in connection with a purchase made or pro- 
duction or manufacture for the purpose of export were held as ‘‘merely acts 
preparatory to export and not acts done in the course of the export of the 
goods out of the territory of India.” It was held that such purchase or pro- 
duction or manufacture for export w distinct “‘character and quality’’ dis- 
sociated from sale ‘‘in the course of export’’. 

The relevant discussion, as at page 68 of the report, I have already quoted 
above. There is nothing in either of the above decisions of the Supreme Court 
which supports the plaintiffs’ contention that inspite of the physical delivery 
of goods sold being effected in the territory of India I must come to the con- 
elusion that the sales of the plaintiffs were in the course of export of the goods 
out of the territory of India. 

Mr. Joshi has in this connection relied upon the purpose and ‘object of the 
art. 286 as expounded by Das J. in State of Travancore-Cochin v. Shanmugha 
Vilas Cashew Nut Factory where it is stated as follows (p. 90) :— 

“I now pass on to another important object of article 286 which is to encourage our 
foreign trade. Power is given exclusively to Parliament to make laws under entry 41 
with respect to trade and commerce with foreign countries and under entry 83 with 
respect to duties of cotton including export duties. If in addition to the import or 
export duty, which Parliament alone can impose, the State Legislatures were left free 
to make a law under entry 54 in the State List levying another tax on a sale or pur- 
chase which takes place in the course of the import of the goods into or the export of 
the goods out of the territory of India such double taxation will necessarily increase 
the price of the goods. Such imposition may easily result in our not getting imported 
goods which may be of everyday requirement at a reasonable price or our not being 
able to compete in the world market with our exported goods. This will discourage 
and hamper our foreign trade and eventually affect the Union revenue. It is to avoid 
- that calamity that article 286(1)(b) was introduced in the Constitution. 

Article 286(1) (b) has to be construed in the light of its aforesaid constitutional 
purpose and against its commercial background.” 

Mr. Joshi has emphasised that the sale by ‘the plaintiffs being local sale as 
mentioned above was not covered by the above purpose and object of art. 
286(1) (b). There was no question of increase or decrease in price of goods 
sold by the plaintiffs to the aircraft companies. There was no question of levy- 
ing of export duty on the plaintiffs m respect of these goods. There was no 
question of earning foreign exchange by reason of the sales in this suit. 

It is necessary to mention that Mr. Jhaveri argued that tests for sales in 
the course of export were the following : 

1. Whether the vendor remains owner of the goods antl the goods cross. 
customs barrier. . 

2. The export journey begins when the goods cross customs barrier. 

3. Whether sales are completed in India or not is immaterial so long as 
they are sales in the course of export. 

4, If the property passes after the goods have entered export journey the 
sale is in course of export. 

-5. There need be no foreign buyer in connection with sales in course of 
export. 

Tt is true that one or other of the above factors may be found! to exist in a 
sale that may be covered by the provisions of art. 286(1)(6). It is true that 
' there can be a complete sale between parties in India of shipping documents 
‘dnd that sale would have to be held to be the sale ‘of goods. im the course of 
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export of the goods out of the territory of India, It is, however, not true Jat , 


in a case where there is completed local sale as between two parties by effecting 
physical delivery of the goods sold in the territory of India that it can be 
held that such a sale is in the course of the export of the goods outside the 
territory of India. It is also true that property in goods can pass from buyer 
to buyer and seller to seller by sale of shipping documents. That may also 
happen whilst all the parties are in India. But such a sale is in respect of 
goods in course of the export of the goods out of the territory of India and 
relates. to a contract wherein the ultimate destination of goods or the delivery 
of goods in performance of a contract for sale thereof is to be effected outside 
the territory of India. I am not impressed with the argument that because a 
sale of goods is effected within the customs barrier and after clearance by 
customs the necessary consequence is that the sale is of the goods in the course 
of the export of the goods out of the territory of India. It is true that in 
almost all cases where the goods have been allowed clearance by customs, the out- 
standing sales of the goods would involve export journey of the goods to a 
foreign destination. Such journey by the export of the goods may, however, 
be by the owner himself for and on his own account and accordingly would 
not involve any sale at all. If such sales are to a carrier the direct effect is that 
the technical export journey óf the goods is not towards any sales involving 
export of the goods out of the territory of India. In such eases the 
carrier will carry the goods purchased as its own stores, and/or as goods 
belonging to the carrier and the aircraft companies. Such goods when taken 
out and exported by the carriers or aircraft companies are so dissociated with 
the contracts for sales thereof that the same cannot be held to be sales of goods 
in the course of the export of the goods out of the territory of India as men- 
tioned in art. 286(/) (bd). 


[His Lordship after dealing with some points not material to this report, 
proceeded.] Mr. Joshi for the defendants has contended that the suit is barred by 
reason of s. 22 of the Bombay Sales of Motor Spirit Taxation Act, 1946. Sec- 
tion 22, sub-s. (2) runs as follows :— 

“No suit shall be instituted against the State of Bombay and no prosecution or suit 
shall be instituted against any officer of the Government in respect of anything done 
or intended to be done, under this Act unless the suit or prosecution has been insti- 
tuted within six months from the date of the act complained of”. 

The defendants’ case is that the true nature-of the plaintiffs’ suit is. that 
the assessments made im respect.of sales of aviation spirit and oil to aircrafts 
in so far as the same included sales to aircrafts proceeding out of India were 
invalid and not sustainable. Admittedly payments of diverse amounts towards 
tax were made in anticipation under the provisions of s. 10 of the Act. The 
assessments were made under the provisions of s. 4 of the Act. The defendants’ 
case is that the substance of the claim in the suit is challenging of those assess- 
ments made under s. 4 of the Act. It is admitted in para. 2 of the plaint 
that the statements on the basis whereof the assessments were made included 
the particulars of all the sales of aviation spirit and oil. There were no 
separate statements furnished on behalf of the plaintiffs in connection with 
aviation spirit and oil sold to foreign going aircrafts. The statements included 
the sales to inland aircrafts as well as international aircrafts. Payments 
towards the tax were made by single payments in respect of all sales 
without making any difference between the sales to foreign going aircrafts and 
the inland aircrafts. The assessments must accordingly be held to be made with 
reference to all the sales of aviation spirit and oil by the plaintiffs during the 
relevant periods. Mr. Joshi has accordingly argued that these assessment orders 
must be held to be ‘‘anything done or intended to be done under this Act’? as 
mentioned in s. 22(2) of the Act. l 

The argument made on behalf of the plaintiffs in reply to this contention 
is that the act of assessment is not at all ‘‘the thing”? ‘complained of” hy 
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the: ‘plaintiffs. According to Mr. Jhaveri the thing that is complained of by 
the plaintiffs is the rejection of the plaintiffs’ application. by the State of 
Bombay by its letter dated June 23, 1955. In that connection Mr. Jhaveri 
has’ relied upon the relief claimed in prayer (a) that the order of defendant 
“No. 1 dated June 23, 1955, rejecting the plaintiffs’ claim for refund is bad, 
inequitable and contrary to law. It is obvious that that relief is entirely un- 
necessary for the substantial claim in the suit for refund of tax paid. The 
rejection as contained in the letter of June 23, 1955, relates to the plaintiffs’ 
letter dated February 19/ 21, 1955, whereby relief was asked for in the follow- 
ing’ words: 

“We feel that our case should be re-opened, and we should be grateful if you would 
kindly give necessary instructions to the Collector of Sales Tax to take up our claims 
for refund of ‘sales-tax., 

The case of the plaintiffs is that that relief was claimed in accordance: with 
sub-s. (3) of s. 23 which provides that: 

“the State Government may call for and examine the record of any order of or 

the proceedings for the purpose of satisfying itself as to the legality or propriety 
of such order or as to the regularity of.such proceedings and may pass such order in 
reference thereto. as. it thinks fit.” 
It is apparent that sub-s. (3) does not create any right in any citizen. The 
sub-section is an empowering provision authorising the Government to examine 
the record if it so thinks fit in its own discretion. I have, therefore, not under- 
stood. how a refusal by.the Government to consider a. case, because it is invited 
to-do so, can ever be any cause of action for relief in a proceeding in a Court 
of law.. Refusal of the Government in its own discretion to consider any 
matter under sub-s. (3) of s. 23 cannot form the basis of any. complaint in a 
suit or other proceedings and cannot be an act complained of within the 
-meaning of s. 22(2) of the Act. The declaration claimed in this suit and the 
arguments advanced as above are only-to evade the mentioning of the true 
nature of the suit and are misleading. The acts which must be complained 
of in this‘suit, if the plaintiffs have to succeed, must be the acts of assessments 
made in January 1951 or in any event the refusal of the Sales-tax Officer to 
‘reopen the assessments as he did by his letter dated January 28, 1955. The 
acts of which complaint could be made are those which came into existence in 
January 1951 and January 1955. The suit having been filed more than six 
-months after such acts (on February 23, 1956) is not instituted within six 
months as mentioned in s. 22(2) and must be held to be barred by limitation 
as provided in the section. 


In this connection Mr. Jhaveri has argued that the assessments and the re- 
jection of the plaintiffs’ application by the State of Bombay, as referred to 
above, would have to be held nullity if the plaintiffs’ case is true. The conten- 
tion 1s that the sales mentioned in the plaint being exempt from taxation under 
art. 286(/)(b) of the Constitution the assessments made as well as the rejec- 
tion cannot be held to be ‘‘anything done or intended to be done under this 
Act’’. In this connection Mr. Jhaveri relied upon the decision in the case of 
Dattatraya vw. Poona City Mun’pal Corps In dealing with arguments 
advanced on the basis of provisions similar to s. 22(2) of the Act the Court re- 
ferred to its finding that the action of the Municipal Corporation in refusing 
to make refund was ultra vires the Corporation. The Court then considered 
the contention that ultra vires and illegal, wrongful recovery of tax and re- 
frisal to refund the same could not be said to be ‘‘an act done or purported to 
be done in’ pursuance of or in execution of the Act.” The Court referred to 
the decision ‘in the case of Jalgaon Mun. v. Khandesh Spg. Ete. Co.4 where 
the words considered were ‘done or purporting to have been done in pur- 
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suance tof. this. Act. ` In that previous deddi Mr. Justice Bhagwati, as he 
et was, :held as follows (p. 69) :— 

4 :: The distinction is really between ultra vires and illegal ` acts, on the one hand, 
And: oa acts, ‘on ‘the ‘other—wrongful in the sense that they purport to have 
been done in pursuance of thè ‘Act; they are intended to seem to have been done in 
pursuance of the ‘Act’ and are done''with.a vestige or semblance of authority, or sort 
of a right invested in the party doing those acts. If the defendants, therefore, not 
having the power to levy” octroi duty at all, either wholly or in regard to some classes 
of ‘goods, had ‘putported to levy the same, it would certainly have been an act which 
was outrageous and extraordinary, with not a vestige or semblance of author ity,` or 
DA even a shadow ‘of aright”: 

“In the case of Dattaram Nagesh v. Poona ‘Municipal A T having 
regard to the finding made that the action of the Corporation was. altogether 
ultřa vires; it- was:held that the same was not done with any vestige of autho- 
rity and that accordingly the levy and collection of duty and refusal to refund 
the same’ were not ‘‘anything:done under the Act.”’ 
`` Mr. Jhaveri contends that the ‘position in the plaintiffs’ case is absolutely 
similar.‘ According to him having regard to the provisions of art. 286(/) (6) 
there was no jurisdiction whatsoever in the Sales-tax Officer to make the assess- 
mehts ‘which he made'and refusal! and the rejection by the State of Bombay of 
the plaintiffs’ application. for directing reopening of the plaintiffs’ assessment 
-was also without jurisdiction. -Every act of the assessing authority in connec- 
‘tion with the tax recovered and refusal to refund the same should not be consider- 
ed ás ‘‘anything done under the Act’’ as provided in s. 22(2). I am bound to 
‘apply ‘tothe facts of this case the principles as appearing in the decisions 
mentioned above. 

“ Thè ‘question is E on 'the facts in this case I can make a fading 
that the assessmetits made and rejection of the plaintiffs’ application for re- 
fund were not ‘‘anything done under the Act.’ It is important in this con- 
‘nection to repeat that the statements as furnished by the plaintiffs under s. 10 
‘ofthe Act included sales of aviation spirit and oil to inland aircrafts. The 
-dnticipated payments: made in pursuance of the provisions of the Act towards 
the tax also were combined ‘payments in respect of tax payable for sales to 
‘inland as well as foreign going aircrafts. In this suit it is not contended that 
-there was no jurisdiction in‘ the Sales-tax Officer to assess tax payable by the 
‘plaintiffs in respect of sales to inland aircrafts. In other words, in so far as tax 
‚was paid and collected in connection with the sales to inland aircrafts, there was 
jurisdiction in the Sales-tax Officer to assess the plaintiffs on the returns made 
by the plaintiffs and to recover tax. The test to be applied, according to the 
observations of Bhagwati J., is that the assessment should not have been done 
“with any vestige or semblance of authority. The ‘‘act complained of’’ by the 
` plaintiffs must be so outrageous and extraordinary that the same must be held 
“to, be without any vestige or semblance of authority and without even a shadow 
of aright: I cannot make such findings in respect of the assessments made and 
‘gales-tax collected in respect of the relevant periods as regards sales to inland 
‘aircrafts. The assessment orders and refusal to reopen the assessments and 
“rejection of the application made to-the State of Bombay each was connected 
-with sales to inland aircrafts and matters in which the assessing authority 
sand the government had’ jurisdiction to assess and collect tax and to reject the 
‘application. Even so I would have upheld the contention made by Mr. Jhaveri 
-ìf I had come to the conclusion that the assessments made were not severable 
_as regards the sales, to inland aircrafts on the one hand and international air- 
erafts on the other. The plaintiffs have by their own plaint made a complete 
-Severance of the tax collected in. respect of sales to foreign going aircrafts. 
It is the plaintiffs’ case that in respect of such sales the tax collected for the 
relevant period was to the tune of Rs. 1,90,590-8-0. It is, therefore, entirely 
incorrect for the plaintiffs now: to argue that the assessment in respect of sales 
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to foreign going aircrafts and. the sales to inland: aircrafts is. not severable. 
The assessments were made under the provisions of s. 4 by one single order. 
The assessment must be held to -be as regards part of the assessment ‘orders as 
validly made under the provisions of s. 4 of the Act. The rejection of the 
Government as relied upon by the plaintiffs must be held to be under the pro- 
visions of s. 23(3) of the Act. The orders and rejection cannot be held to be 
an act without vestige of power or authority or shadow of a right. The assess- 
ment orders cannot be held to be without jurisdiction altogether. As a part of 
the assessment orders and rejection must be held to be ‘‘under the Act’’, I do 
not see how a finding can be made that the* assessment orders and rejection 
, are not ‘‘anything done or intended to be done” under this Act as mentioned 
in s. 22(2) of the Act. I have already discussed several of the aspects of this 
question in my decision in the case of Bennet Coleman & Co. v. State of Bombay®. 

In this connection Mr. Joshi relied upon the decision of the Privy Council 
in the case of Raleigh Investment Co. Ld. v. Governor-General in Council.© 
It is clear from the observations made by the Privy Council in that case that the 
' question such as assessment being ultra vires the Constitution could be raised 
before the assessment authorities and the, questions raised of that kind’ éould 
be decided and were within the jurisdiction for decision of the assessment autho- 
rities. I find it unnecessary to discuss, in detail this authority as I have come 
to the conclusion that the assessment orders in question and the rejection on 
which the plaintiffs rely must be held to be ‘‘anything done under the Act” 
as mentioned in s. 22(2) of the Act. The plaintiffs’ claim is more than six 
months after the acts which the plaintiffs must of necessity challenge in this case, 
viz. the assessments made-in January 1955, The suit is, accordingly, barred 
under the provisions of s. 22(2) of the Act. 


[The rest of the judgment is not material to this report.] 


Solicitors for the plaintiffs: Mulla €&€ Mulla & Craigie Blunt & Caroe. 


Solicitors ae the defendants: JLitile- é Co. 
Sut dismissed. 


Before Mr. Justice K. K. Desai, 


S. BAGLA v. M/S. GOVINDRAM BROS. PVT. LTD.® 


Companies Act (I of 1956), Sec. 346(1)—Whether “further time allowed” “in that behalf” 

, , as mentioned in s. 346(1) relates to and rests on an application to Central Govern- 
ment for according approval to change in constitution of firm—Application for ex- 
tension of time under s. 346 whether must be made by all partners—Order of 
extension of time whether can be challenged in Court—Construction. 


. -The words “in that behalf” in s. 346(1) of: the Companies Act, 1956, refer to the 
provision in the section relating to ceasing to act and mean that the further time 
allowed should be time fixed for the purpose of ceasing to act as managing agent. 
Consequently the managing agents firm, it is provided, shall cease to act either 
(1) upon expiry of six months from the date of the change in the constitution of 
the firm, or (2) expiry of further time in excess of that period of six months as 
allowed by the Central Government for that very purpose. The-approval to be 
accorded by the Central Government to the change in the constitution of the firm 
so that the managing agency firm may continue to work as such must be accorded 
. before expiry of either the period of six months from the date of the change in 
the constitution of the firm or the further time allowed by the Central Government. 
' The “further time” allowed is thus also related to the period during which the 
managing agency firm does not cease to act as managing agent. Further time as 
5 (1959) O.C.J. Suit No. 894 of 1953, 6 (1947) L.R. 74 I.A. 50, at 
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mentioned in the section can be allowed by the Central Government irrespective 
of and even in the absence of an application for according of approval of the change 
in the constitution of the managing agency firm. 

An application under s. 346 of the Companies Act, 1956, for extension of time 
with intent that ultimately an application may be made for approval and accord 
by the Central Government to the change in. the constitution of a firm is merely 
an application towards enforcement of his rights by a partner. It is not necessary 
that such an application must be made for and on behalf of all the partners. 

' If any order of extension is made under s. 346 of the Companies Act, 1956, and 
is to be challenged in a Court of law, the challenge can only be on the ground of 
want and absence of jurisdiction. 


Tur facts appear in the. judgment. 


M. P. Laud, with M. R. Mody, for the plaintiffs. 

M. P. Amin, with R. M. Kantawalla and D. P. Madon, for defendants 
Nos. 1, 2 and 5. 

N. P. Nathwani and A. B. Diwan, for defendants Nos. 3, 4 and 5. 

S. J. Sorabjee, for defendant No. 6. 


K. K. Desar J. In this suit after certain documentary and oral evidence is 
tendered (on behalf of the plaintiffs) counsel for the parties have indicated to 
me that if I give my ruling as to the true construction and effect of the pro- 
visions of s. 846 of the Indian Companies Act at this stage, the same would 
tend to save time and curtail evidence to be tendered. It is only because all 
sides have desired that I should do so at this stage, that I give my ruling as re- 
gards the true construction and effect of the section. 

It may be stated that the plaintiffs in this suit claim to be heirs and legal 
representative of one Harishankar Bagla who according to the plaintiffs died 
intestate at Cawnpore on or about August 16, 1959. The deceased Hari- 
shankar was a partner in defendants No. 5 firm of Messrs. Agarwal and Co. 
That partnership was at all material times managing agent of defendants 
No. 6, ‘‘The India United Mills Ltd.’’. : 


The question that is raised in this suit relates to the change that occurred 
in the constitution of defendant No. 5’s firm by reason of the death of Hari- 
shankar and as to the results which follow in consequence of such change by 
reason of the provisions of s. 346. The relevant parts of s. 346 run as follows :— 

“ ..where the managing agent of a public company...is a firm...and any change 
takes place in the constitution of the firm...the managing agent shall cease to act as 
such on the expiry of six months from the date on which the change takes place or such 
further time as the Central Government may (whether before or after the expiry of 
the six months) allow in that behalf, unless the approval of the Central Government 
has been accorded before such expiry to the changed constitution of the firm...”. 

Admittedly as regards the above change in the constitution of Messrs. Agar- 
wal and Co. six months period as mentioned in the section expired on February 
15, 1960. It is the plaintiffs’ case that before the expiry of that date by two 
orders dated February 9, 1960, and May 6, 1960, in pursuance of the provisions 
of s. 346 the Central Government extended time first up to June 15, 1960, and 
ultimately up to August 15, 1960. It is the plaintiffs’ case that the result of 
the extension of time is that the firm does not cease to act as managing agent 
in accordance with provisions of s. 346 upto August 15, 1960. It is the de- 
fendants’ case that the extension of time as mentioned in these two orders is 
of no consequence because (i) the application for extension of time must be 
made by all partners and the application that was made is illegal, and that (ii) 
the extension of time given relates to an intended application that must be made 
by partners for approval of the change in the firm by the Central Government. 
The;defendants’ case is that until such approval is accorded by the Central Go- 
vernment on an application by all partners the time as extended by the two orders 
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mentioned above is of no‘ consequence. The Court should having regard-to ab- 
sence of an application for approval to be accorded by the Central Government 
to the change that had taken place come to a finding that Messrs. Agarwal and 
Co. have ceased to act as managing agent of defendant No. 6 company upon 
expiry of February 15, 1960. It is in connection with these rival contentions 
of the parties that the section is required to be construed by Court. 

The language of the section appears to me to be very clear. The first part of 
the relevant provisions of the section clearly provides that upon a change oc- 
eurring in it, the (managing agent) firm shall cease to act as such on the 
expiry of six months from the date of the change. The provision is also made 
for allowance of ‘‘further time” ‘‘in that behalf’’. The phrase ‘‘in that be- 
half” obviously has reference to the phrase ‘‘shall cease to act” in the preced- 
ing part of the relevant provisions of the section. Te construction which is 
sought by the defendants must be on the footing that the phrase ‘‘in that behalf?’ 
is applicable to and relates to (an application for) approval to be accorded by 
the Central Government to the’ change’ in the constitution of the firm. That 
construction obviously violates and is contrary to the plain language of the 
section and cannot be accepted. | 

To arrive at the correct construction of the relevant provisions of the section, 
it is necessary to quote here some parts thereof after omission of parts relating 
to the period of six months referred to in the section. Upon such omission the 
relevant part of the section reads as follows :— 

' “.,.the managing agent shall cease to act as such on the expiry of...such further 
time as the Central Government may...allow in that behalf...”. 


As quoted above the provisions in the section make it abundantly clear that 
words ‘‘in that behalf’’ refer to the provision relating to ceasing to act and 
must mean that the'further time allowed should be time fixed for the purvose of 
ceasing to act as managing agent. Consequently the managing agents firm, it 
is provided, shall cease to act either (1) upon expiry of six months from the 
date of the change in the constitution of the firm, or (2) expiry of further time 
in excess of that period of six months as allowed by the Central Government for 
that very purpose. r 

Again the words and phrases ‘‘on the expiry of six months’’, ‘‘unless’’-and 
“such expiry” in the context in which they appear in the section clearly in- 
dicate that the approval to be accorded by the Central Government to the 
change in the constitution so that the managing agency firm may continue 
to work as such must be accorded before expiry of ‘‘the time” fixed by the 
section. ‘‘The time” in that context being either the period of six months 
from the date of the change in the constitution of the firm or the further time 
allowed by the Central Government. The ‘‘further time” allowed is thus also 
related to the period during which the managing agency firm does not cease 
to act as managing agent. 

The period for which upon approval being accorded by the Central Govern- 
ment the managing agents will continue to work as such is not referred to 
and/or mentioned in the section. That period is something with which the 
provisions in the section are not concerned. In this connection it is relevant 
to bear in mind the scheme regarding the continuance of the appointment of 
managing agents as contained in ss. 324 to 332. Under the provisions of s. 330 
the term of office of all managing agents of all companies existing at the com- 
mencement of the Act, it is provided, shall expire on August 15, 1960. It is 
relevant to notice that in this connection in s. 330 the word ‘‘expiry’’ is used 
whilst the words used in s. 346 are ‘‘cease to act as such”. It is also relevant 
to notice that in s. 298 in connection with various matters relating to the manag- 
ing agents the following phrases are used ‘‘deemed to have vacated’’ or ‘‘to 
have been suspended from office” or ‘‘are removed or suspended from office’’. 
or “cease to act’’ or “to be entitled to act as managing agents”. The scheme 
of the Act is that in respect of all the managing agents re-appointments and/or 
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fresh appointments must be made in accordance with thè provision. ots, 326 
and the scheme as contained in ss. 327 to 882. The whole of the scheme makes 
it abundantly clear that the provisions inthe last part of sub-s. (Z) of s. 346 
relating to the grant of approval of the Central Government to the change in 
the constitution of a firm of managing agent is a matter which must take 
place before the expiry of the period of time which is two-fold, viz. six months 
as mentioned in the first part and otherwise within the further time allowed 
as already discussed above. i i 

Having regard to the true effect and construction of the provisions of s. 346 
being as above, I am unable to accept submissions made on behalf of the.de- 
fendants that the ‘‘further time allowed’’ ‘‘in that behalf” as mentioned in ’ 
the section relates to and must rest on an application to the Central Government 
for according approval to the change in the constitution. In my view further 
time as mentioned in the section can be allowed by the Central Government 
irrespective of and even in the absence of an application -for according of ap- 
proval of the change in the-constitution of managing. agency firm. 

; j * ¥ $ & 

August 10, 1960. 

At the'instance of the parties and in the course of recording evi- 
dence I have already given my ruling as to the true construction of s. 346 of 
the Act. I deem it unnecessary to repeat what I have already discussed in my 
judgment. Suffice it to say that in my view wherever the Central Government al- 
lows further time under the provisions of s. 346, it would be unnecessary for the 
managing agents firm to-cease to work as provided under s. 346 before expiry 
of such extended time. . l 

Two orders of extension were made by the Central Government in this. case 
extending time first to June`15 and then to August 15, 1960. In connection 
with these two orders of extension it is contended on behalf of the contesting 
defendants that the same should be held to be invalid, because the applications 
for. the issue of these orders are not made by or under the authority of all the 
partners of Messrs. Agarwal and Co. In the first instance it appears to me 
that if any order of extension is made under s. 346 and is to be challenged in 
a Court of law, the challenge can only be on the grounds of want and absence 
of jurisdiction. The reason for this is that the question of extension of time 
is obviously to be decided by none other than the Central Government. If the 
executive authority acts with jurisdiction as to a matter in which it has juris- 
diction it is not for a Court of law subsequently to investigate into the illegality 
or irregularity of previous proceedings in which the executive authority acts. 


‘In. this case it must be admitted that the Central Government is vested with 


power and jurisdiction to extend time. The Central Government has in its 
own discretion thought it fit to extend time. It was never the right of the 
contesting defendants to claim that a situation must be created so that under 
s. 346 the managing agency firm of M/s. Agarwal & Co. must cease to act 
as such. Obviously, the Central’ Government received correspondence on be- 
half of defendants Nos. 3 and 4 referring to all that had transpired between 


‘the contesting defendants and the supporting defendants Nos. 3 and 4. Being 


aware of that situation and aware that there was no right in the contesting 
defendants as mentioned above the Central Government made the above re- 
ferred two orders of extension. 

The provisions of s. 346 prima facie do not deal with the rights of partners 
inter se. Even so Mr. Amin for the contesting defendants relies upon the 
provisions of ss. 4 and 12(c) of the Partnership Act and then contends that 
in a matter of application for extension of time under s. 346 it was absolutely 


essential that the application must be made under the authority of all the 
‘partners. 


In the first place again it appears to me that the contesting defendants 
having continued to act as managing agent and having taken advantage of the 
orders of extension which were made are estopped from raising this contention. 


y 
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The frsvisions under s. 4 relate ovly to..fhe description of. the. nature- of ‘A 
partnership. The provisions of .s. 12(c). relate'to the decision of: differences 
between the partners in certain matters of partnership business. An applica- 
tion under s. 346 for extension .of time with’ intent ‘that ultimately. an 
application may be made for approval and. accord by the Central Governmenrit 
to' the change in the constitution of a firm is- merely an application. towards 
enforcement of his rights by a partner. T- do not see how .the; provisions ‘of 
these two sections affect such a.right of a partner. ‘In this.connection it is 
relevant to point’out that the application for extension of time was made on 
behalf of defendants Nos. 3 and 4 and was made to support the rights of the 
` plaintiffs in this suit. The partners were obviously divided .in: two -groups, 
defendants Nos. 1 and 2 forming one group while defendants Nos. 3 and 4 
and plaintiff No. 1. forming the other.: There'was, accordingly, no doubt that 
the numerical majority of partners wasin- favour of making applications for 
obtaining extensions. I do not accept the contention that an application for 
‘extension of time under s. 346 in respect of a managing agency firm must be 
made for and on behalf of ail the partners. 


Solicitors for the plaintiffs: Chimanlal Shah & Co. - 
Solicitors for the defendants: Mulla & Mulla & Craigie Blunt & Caroe: 
Payne & Co, 


APPELLATE. CIVIL. 


Before the Hon'ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Gokhale. 


SERENABAI MUNCHERSHAW. DAVIERWALLA v..M. B. PANSE.® 
Bombay Tenancy and Agricultural -Lands Act (Bom, LXVII of 1948), Secs, 32F, 31— 
Widow as co-trustee holding agricultural lands—Whether benefit of s. 32F avail- 
able to widow. 


The benefit of s. 32F of the Bombay Tekan and Agricultural Lands Act, 1948, 
is not available to a widow who as a co-trustee holds ‘in trust agricultural lands. - 


THE facts appear in the judgment, _ PEE : carer 


8. J. Sorabdjee, instructed by D. J: Kamdin & Co., for the petitioner. 
Mrs. Maina Gavankar, for respondent No. 3. ~ 
K. G. Patankar, for respondent No, 4. l 


CHAINANI C.J. The petitioner and her husband had created 4 trust in res- 
pect of certain properties, including several agricultural lands, by executing 
‘an indenture of trust on July 30, 1941. By ‘the’ trust-deed, the pétitioner’s 
husband, the petitioner, respondent No. 4 and one Jamshed Mountwalla were 
appointed as the trustees. The petitioner’s husband died in September 1956. 
Jamshed Mountwalla resigned as a trustee on January 1, 1958. The present 
trustees, therefore, are the petitioner and responderit No. 4. Clause 2 of the 
trust deed provides that after the death of the petitioner’s husband, the 
trustees shall: pay or allow the petitioner to receive and recover the “income 
of the trust estate and to receivé or retain the net income for her sole use and 
benefit during her lifetime without any liability to aecount for the Same. 
Clause 8 of the trust deed is in the following terms :— 

` “The First Settlor during his lifetime-and after his death with the written consent 
of his wife Shirinbai (if she survives the Settlor) the Trustees shall have the power „to 
give on lease the trust ‘estate or any part or parts thereof for such time at such rent 
and on pen terms and conditions as they. in their absolute, discretion think fit and 
proper.” 


~ . >» 
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Respondent No. 3 (hereinafter referred, to as the respondent) is the Yenant 
of one of the lands in respect of which the trust is made. Sub-section (J) of 
s. 32 of the Bombay Tenancy and Agricultural Lands Act, 1948, provides that 
on the first day of April 1957 every tenant shall be deemed to have purchased 
from his landlord the land held by him as a tenant. Under s. 32F the date 
of purchase by a tenant is postponed in certain eases. If the landlord is a 
widow, the tenant cannot exercise his right to purchase the land so long as 
the widow’s interest in the land subsists. Section 32G provides for an inquiry to 
be held by the Tribunal constituted under the Act for the purpose of deciding 
which tenants shall be deemed to have purchased the lands held by them and 
also for fixing the purchase price of lands. Notice was issued to the petitioner 
under this section and an enquiry was held by the Deputy Collector, who was 
constituted as the Tribunal under the Act. Respondent No. 4 appeared before 
the Tribunal on behalf of himself and the petitioner and contended that as the 
‘petitioner was a widow, the right of the respondent-tenant to purchase the land 
could not under s. 32F be exercised during her lifetime. It was urged before the 
Tribunal that the petitioner was the landlord and that, consequently, she was en- 
titled to the benefit of s. 32F. These arguments were rejected by the Tribunal. In 
the opinion of the Tribunal, the petitioner alone was not the landlord, but the 
landlords were the two trustees, the petitioner and respondent No. 4. The 
Tribunal, therefore, held that the aid of s. 82F could not be taken in this 
case. The Tribunal then proceeded to fix the price of the land. Against the 
order made by the Tribunal the petitioner appealed to the Collector. The 
Additional Collector, who heard the appeal, agreed with the view taken by 
the Tribunal and dismissed the’ appeal. Thereafter the present Special Civil 
Application has been filed. - 

Mr. Sorabjee, who. appears on behalf of the petitioner, has raised two points. 
He has first urged that the view taken by the Tribunal and the Additional 
Collector that the petitioner is not the landlord of the land is not correct. He 
has contended that as the petitioner is one of the trustees and as she is alsc 
entitled to receive and enjoy the income of the trust properties during her 
‘lifetime, she should be held to be the landlord. There is no force in these 
arguments of Mr. Sorabjee. Under cl. 8&8 of the trust deed, which I have 
quoted above, the trustees, who include the petitioner, cannot lease any pro- 
perty except with the consent of the petitioner. This clause as well as the 
other clauses of the trust deed, draw a clear distinction’ between the peti- 
tioner in her capacity as a trustee and the petitioner in her capacity as a 
beneficiary under the trust. The power to give on lease is conferred upon the 
trustees and not upon the petitioner. She alone cannot lease any property. 
_ Consequently, the petitioner cannot be said to be the landlord of the land held 
by the respondent as a tenant. 

In para. 3 of the petition, it is stated that the petitioner has been receiving 
the-rents of the land held by the respondent and that the receipts were also 
issued to the respondent by the petitioner. Mr. Sorabjee has urged that 
these facts show that the respondent had recognised the petitioner to be his 
landlord. This point was not taken either before the Tribunal or before the 
‘Additional Collector. No evidence has also been led on it. Clauses 2 and 9 
of the trust deed may also have to be considered in this connection. The 
question is one of fact, which has not been investigated. Consequently we 
have not allowed Mr. Sorabjee to raise this point for the first time in this Court. 
_ The second point, which Mr. Sorabjee has urged, is that as the petitioner 
is one of the trustees and as she is a widow, s. 32F will apply and the res- 
pondent-tenant cannot be deemed to have purchased the land on April 1, 1957. 
In order to decide this question, it is necessary to consider certain provisions 
. of the Act. Sub-section (J) of s. 31 gives a right to a landlord to obtain 
possession of his land from his tenant; if he requires it bona fide for personal 
cultivation or for any non-agricultural use. For this purpose he has to make 
an application to the Mamlatdar: Under sub-s. (2) the last date for making 


$ 
' 19 Je ` SBRENABAT Ù, M. B. PANSE (4.0.9:)-—Chainani C. J. 921 


such.an-application was “March 31, 1957: Sub-section (3) is -in the following 
terms: 

“Where a landlord is a minor, or a . widow, or a person subject to mental or physical 
disability or a serving member of the armed forces then such notice may be given 
and an application for possession under section 29 may be made— 

(i). by the minor within one year from the date on which he attains majority; 

(ii) by the successor-in-title of a widow within one year from the Sote on which 
her interest in the land ceases to exist; 

(iii) within one year from the date on which mental or physical disability ceases 
to exist; and 

(iv) within one year from the date on which a serving member of the armed forces 
ceases to be a serving member.” 


If, therefore, the landlord is a widow, an application for possession can be made 
even by her successor-in-title within one year from the date on which her 
interest in the land ceases to exist., Sub-section (/) of s. 32 states that on the 
first day of April 1957 every tenant shall be deemed to have purchased from 
his landlord the land held by him as a tenant. This is subject to certain 
conditions :mentioned in the sub-section, with which we are not concerned in 
this application. Sub-section (7) of s. 82F provides as follows :— 

‘ “(1) Notwithstanding anything contained in the preceding sections,— 

(a) where the landlord is a minor, or a widow, or a person subject to any mental 
or physical disability or a serving member of the armed forces, the tenant shall have 
the right to purchase such land under section 32 within one year from the expiry of 
the period during which such landlord is entitled to terminate the tenancy under 
section 31: 

Provided that where a person of such category is a member of a joint family, the 
‘provisions of this sub-section shall not apply if at least one member of the joint family 
is outside the categories mentioned in this sub-section unless before the 31st day of 
‘March 1958 the share of such person in the joint family has been separated by metes 
and bounds and the mamlatdar on inquiry is satisfied that the share of such person 
in the land is separated, having regard to the area, assessment, classification and value 
.of the land, in the same proportion as the share of that person in the ‘entire joint 
family property, and not in a larger proportion.” 

The effect of this section is that where the landlord is a widow, the right of the 
tenant to purchase the land held by him will arise after she has ceased to 
have interest in the land. 

Mr. Sorabjee has contended that the benefit of s. 32F is available, even if 
one of the landlords is a widow or belongs to one or the other cate- 
gory mentioned in cl. (a) of ‘this section. The proviso to this clause, 
which requires the share of the person belonging to the special cate- 
gory to be separated by metes and bounds, applies to cases in which the 
person belonging to this category is a member of a joint family. The section 
. does not require separation of interests or shares in the case of other joint 
landlords. This, it is argued, shows that this section would apply, even if 
one of the landlords belongs to one of the categories specified in cl. (a). The 
petitioner is one of the trustees. She is also a widow. According to Mr. So- 
rabjee, therefore, the right of the respondent-tenant to purchase the land is 
postponed under this section. We are unable to accept these arguments. The 
ownership of the trust properties, including the land held by the respondent 
‘as a tenant, vests in the trustees jointly. They have no separate interest in 
these properties and they cannot partition them between themselves. No one 
trustee can say that he has any specified share or interest therein. The peti- 
‘tioner cannot; therefore, be said to be the owner of the trust properties or of 
any portion of them. The owners of the properties are the trustees and not 
the petitioner and respondent No. 4 ih their individual capacities. <A 
trustee qua trustee cannot be said to belong to one of the categories mentioned 
in cl. i of sub-s. (7) of s. 32F. In fact, we do not think that this-clause was 
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intended to apply to ‘persons ‘like trustees. ' Moreover, if we were to VW 
the arguments advanced by Mr. Sorabjee, the position of the tenant will be 
very uncertain. His right to purchase the land can then always be defeated by SO 
arranging that at least one trustee belongs to one of the categories mentioned 
in cl. (a). We do not think that this could have been intended by the Legislature. 

In our opinion, therefore, the petitioner cannot claim the benefit of 8. 32F 
merely because she is one of the trustees. 

The view taken by the Tribunal and the Additional Collector. is correct. 
Rule discharged. Respondent No: 3 should get his costs from the petitioner. 
No order as to costs of a No. 4. 

; Order accordingly. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


HARIBAX CHOTALAL v. PUNAJI JANUJI THOMBHE.* 


Berar Land Revenue Code, 1928. Secs. 156, 157+, 140—Suit for possession by. auction 
purchaser at sale held by nevenue Court—Defendant resisting suit on ground that 
sale not necessary as no arrears due in respect of holding—Whether such defence 
can be raised by defendant in absence of application under s. liG Ambit of inquiry 
under s. 156. 


The ambit of inquiry under s. 156 of the Berar Land Revenue Code, 1928, will 
not permit an inquiry as to whether in fact arrears were or were not due or 
whether the sale is vitiated by some other illegality which makes the sale a nullity. 
Thus the bar created under s. 157(1) of the Code must be limited to a relief which 
could be asked by making an application under s. 156 at the instance of a person 
interested in the holding. - 

Section 157(2) of the Berar Land Revenue Code, 1928, which permits a suit being 
filed to set aside the sale on the ground of fraud or on the ground that the arrears 
for which the property was sold were not due cannot be interpreted as creating 
a bar in a party which is impleaded as a defendant to resist the suit for possession 
on either of these two grounds. Therefore, s. 157(2) of the Code has not the efféct 
of depriving a party-defendant in resisting the suit for possession filed by an 'auc- 
tion purchaser at the revenue sale in showing that in fact no arrears were due and 
the holding could not have been put to sale. 


Tne facts are stated in the judgment. 


D. B. Padhye, H. D. Patel and P. N. Kukde, for’ the appellant. 
W. B. Pendharkar, for respondent No. 2. 


ABHYANKAR J. This appeal is filed by the unsuccessful plaintiff Haribax 
whose suit for possession of field survey No. 13/2, area 3 acres 30 gunthas, 


Decided, March 28, 1961. Second Appeal . setting aside the sale and may order re-sale; 


No. 262 of 1959, against the decision of M. V. 
Gokhale, First Additional District Judge, at 
Akola, in Civil Appeal No. 40-A of 1953, con- 
firming the decree passed by G. S. Nande, 
First Additional Judge to First Civil Judge, 
Class TI, at Akola, in Suit No. 428-A of 1951. 

Section 158. Application to set aside sale 
for trreqularity, etc.—At any time within 
thirty days from the date of sale any 
person whose interests are affected by the 
sale may apply to the Deputy Commissioner 
to set aside the sale on the ground of 
some materiel irregularity or .mistake in 
publishing or conducting it and the Deputy 
Commissioner may, after giving: notice to | 
the persons ` affected‘ ‘thereby, pass ‘an ‘order ` 


but no sale shall be set aside on such ground 
unless the applicant proves to the satisfaction 
of the Deputy Commissioner that he has 
sustained substantial injury by such irre- 
gularity or mistake. 

Section 157. Bar of claim founded on 
irregularity—(I) If no application under 
section 156 is made within the time allowed 
therefor, all claims on the ground of irre- 
gularity or mistake shall be barred. 

(2) Nothing in sub-section (1) shall bar 
the institution of @ suit in the civil court to set 
aside a sale on the ground of fraud or on the 


-is sold was “not due., 


.ground that,the arrear for which the property 
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ee ‘Rs. 16-2-0, situate at mouza Songir, in Belapur taluq of Akola dis- 
trict, was dismissed by the First Additional Judge to First Civil Judge, Class 
TI, Akola, i in Civil Suit No. 428-A of 1951 on July 25, 1952. His appeal in the 
Court of the First Additional District Judge, Akola, which was Civil Appeal 
No, 40-A of 1953, was also dismissed on January 31, "1959. 

The plaintiff claims possession on the ground that. this field was put to sale 
by a revenue Court on October 18, 1948, in Revenue Case No. 7 XXXI 1946- 
47 and that he was declared the highest purchaser for Rs. 150. The sale was 
confirmed on November 25, 1948, and he has been given a sale certificate under 
, 8. 161 of the Berar Land Revenue Code declaring him to be the purchaser of 

this property. The sale-certificate is dated February 18, 1949, and is filed 
as exh. P-1 in the lower Court. The plaintiff, therefore, jssued notice to de- 
fendant No. 1 Punaji, who was in possession of the field under a lease from 
defendant No. 2. Not having obtained possession he issued another notice on 
December 3, 1949. As possession was not given the plaintiff filed the present 
suit on November 22, 1950. The plaintiff claims possession as he has become 
owner of the property by virtue of the auction-sale. The plaintiff has also 
claimed mesne profits for the years 1948-49 to 1950-51. Along with the plaint 
the plaintiff had filed a certified copy of an entry in the record of rights for 
the year 1946-47. This copy seems to have been obtained on September 9, 
1946. This copy shows that Gajadhar and three others were recorded as 
occupants of survey No. 13/2, assessed to land revenue of Rs. 16-2-0 having 
obtained possession on foot of a decree in Civil Suit No. 297 of 1928 on April 
7, 1929, in respect of one half interest. In the column for acres, no figure is 
given and is kept blank. 

Defendants resisted the suit on the ground that there was no such field as 
survey No. 13/2, 3 acres 30 gunthas, separately assessed to land revenue of 
Rs.- 16-2-0 at all. Defendants’ ease is that Gajadhar Rudmal, who was the 
employer of the present plaintiff Haribax, in fact owned only survey No. 13/1, 
7 acres 24-gunthas, and assessed to land revenue of Rs. 10-12-0. The rest of 
the land in survey No. 13 belonged to and was in possession of defendant No. 2 
as an occupant. It was stated that Gajadhar Rudmal is one of the proprietors 
of the shop Baxiram Rudmal at Akola which owned survey No. 13/1 alone 
and no other land out of survey No. 13. The rest of the field was owned by 
defendant No. 2. Thus Gajadhar had no right, title. or interest over survey 
No. 18/2. In fact it was stated that survey No. 18/2/A had an area 
of 8 acres 8 gunthas and not 3 acres 30 gunthas. Defendant No. 2 
had paid the land revenue in respect of the area in survey No. 13 which 
was in their possession and that the land revenue was not outstanding 
in respect of 3 acres 30 gunthas of survey No. 13/2 as alleged. It was 
further stated that Gajadhar deliberately withheld land revenue in res- 
pect of survey No. 18/1 and brought to sale the land, ie. 3 acres 30 gunthas of 
survey No. 18/2 for realisation of arrears of land-revenue which was due in 
respect of survey No. 18/1. The land was sold and purchased by plaintiff 
Haribax who was really. benamidar purchaser for Baxiram Rudmal Shop. 
Thus fraud was practised on revenue authorities in getting 3 acres and 30 
gunthas of survey No. 18/2 sold for the alleged arrears of land revenue and 
having it purchased in the name of the plaintiff who was really acting for 
Gajadhar Rudmal. Defendant No. 2 had also pleaded that no notice was issued 
to defendant No. 2 in respect of any alleged arrears due on account of survey 
No. 13/2, and the property was put to sale on account of a fraudulent act on 
the part of Gajadhar and plaintiff and that they should not be allowed to 
take advantage of their own fraud. 

The first Court decided this suit against the plaintiff by its judgment dated 
July 25,1952. Against this judgment and decree the plaintiff filed an appeal. 
That appeal was allowed on June 24, 1954, by the appellate Court. At the 
appellate stage the appellate Court had admitted to record certain copy of 
an éntry in the record of rights at the instance of ‘the appellant. That certified 
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copy ‘showed that survey No. 18/2 had ‘aw area of 3 acres 30 gunthad and 
revenue of Rs. 16-2-0 and: was recorded in the name of plaintiff Haribax.’ In 
column 10 the source of title was said to be the revenue sale. Against this 
judgment and decree, the respondents preferred Second Appeal. No. 583 of 
1954 which was decided by this Court on December 17, 1957. It was held 
that the lower appellate Court should not have admitted fresh evidence without 
giving any opportunity to the opposite side to counteract the evidence thus 
admitted at that stage. The judgment and decree of the lower appellate Court 
was, therefore, set aside, and the appeal was remanded to that Court for being 
dealt with according to law. 


After remand the respondents were allowed to file documents in the shape 
of ‘record of rights entries, copy of decree in Civil Suit No. 297 of 1928,.a copy 
of tabayadt im that suit and a: mortgage-deed. Evidence was also recorded 
by the appellate Court in the light of the documents admitted in that Court. 
On a consideration of all the materials-on record of the trial Court as well as 
the appellate Court, the appellate Court came to the conclusion that it was 
not established that there was any such field survey No. 13/2, with area 3 aeres 
30 gunthas and land revenue of Rs. 16-2-0 in existence. It was also held that 
no such field was proved to be in arrears of land revenue. On these findings 
it was also held that plaintiff did not get any title under the revenue sale 
held on October 18, 1948, and thus the plaintiff was not entitled to possession 
of the above named field. As regards the fraud alleged by defendant No. 2 
the learned Judge observed as follows in para. 18 of his judgment: 

“The defendant No. 2 had alleged ‘in ‘paragraph 8 of his written-statemént that 
Gajadhar Rudmal deliberately withheld the payment of land revenue and brought to 
sale the land which he never owned and of which he was never in possession. He has 
also alleged fraud on the part of the plaintiff... The learned Judge of the lower Court has 
rightly disbelieved these allegations of fraud. Though fraud as such has not been positively 
established, the matter is not entirely free from doubt. The plaintiff Haribax is in service 
of Baxiram Rudmal shop and he looks after the field property of the said shop. [Please 
see the evidence of Gulabrao (PW-1) and Dawlat (DW-2)]. He could certainly be 
presumed to know the land which was in actual possession of Baxiram Rudmal. His 
conduct in purchasing the land in dispute in arrears of land revenue alleged to have 
been due from his own master, does not appear to be bona fide. He has also not 
entered the witness box to clarify his own position. Under these circumstances, he 
cannot even be considered to be a bona fide purchaser for value.” 

On these findings the learned Judge confirmed the judgment and decree of 
the Court below. : l 

The appellant plaintiff filed an application on or about June 24. 1959, under 
O. XLI, r. 27, Civil Procedure Code, for admission of certain documents in 
that appeal. These documents are (1) a certified copy of list of property 
attached in revenue case No. 7 XXXI 1946-47, (2) the auction list in that 
revenue case and (3) report of the Naib Tahsildar with order confirming the 
sale in the said revenue case. I have admitted these documents to record as 
they are certified conies of public documents and there having been no objec- 
tion on the part of the opponents for admission of these documents. 


In support of this appeal Mr. Padhye the learned counsel for the appellant 
has contended that the plaintiff was entitled to a decree for possession as title 
` of the plaintiff to the property was fully established by production of the 
sale-certificate granted at the revenue sale. It is urged that the very fact that 
the plaintiff is declared a purchaser of the property at the revenue sale which 
was held for realisation of arrears of land revenue or any other arrears re- 
coverable as land revenue ipso facto established that the field survey No: 13/2 
was liable to be sold at the auction and further that there must have ‘been 
arrears which were recoverable by sale of the holding. According to the 
appellant, it was.not permissible for defendant No. 2 to challenge the 
sale except to.the extent and‘in the manner provided in the Berar Land Re- 
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venue Code. The sale having been held.for realisation of arrears of land 
revenue or arrears recoverable as land revenue, it should have been held that 
the plaintiff was entitled to a decree for possession. According to the plain- 
tiff, the documents on record showed that there was in fact survey No. 13/2 
with area 3 acres 30 gunthas and assessed to land revenue of Rs, 16-2-0. In 
support of this contention reference is made to the record of rights parche 
filed with the plaint which showed that Gajadhar was recorded as an occupant 
of survey No. 18/2. But it has to be remembered that the entry in column 
9 of the document is based on entry in column 10, and the entry in column 
10 shows that entry in column 9 was made in favour of .Gajadhar on the 
ground that Gajadhar had acquired one-half interest in survey No. 18/2 on 
the basis of possession delivered to him on. April 7, 1929, in execution of a 
decree in Civil Suit No. 297 of 1928. Now the respondents have filed a certi- 
fied copy of that decree and a certified copy of the tabeyad: in that suit. These 
are exhs. N.A. 4 and N.A. 5 in the record of the lower appellate Court. A 
perusal of these documents leave. no manner of doubt that what was decreed 
in Civil Suit No. 297 of 1928 was possession of survey No. 13/1 having an area 
of 7 acres 34 gunthas and assessed to land revenue of Rs. 10-12-0, and not 
survey No. 18/2. Thus it is conclusively established that the record of rights 
entry, a copy of which is filed with the plaint, is entirely erroneous and could 
not show that Gajadhar was occupant of Survey No. 13/2. It is also to be seen 
that the area of this survey No. 13/2 is not given in the column for area. The 
appellant also sought support on the basis of the entry im the record of rights 
which he filed in the first instance in the lower appellate Court which showed 
again the plaintiff as the occupant of survey No. 13/2, area 3-30 acres and 
revenue Rs. 16-2-0. But this entry was apparently made on the basis of the 
auction sale itself, and this document could not be made use of to prove the 
fact in issue, viz. whether the plaintiff had become the owner of any such field 
as survey No. 13/2 with an area 3 acres 80 gunthas on the basis of the auction 
sale. It has to be further noted that the entry in column 10 of this document 
is entirely erroneous. It shows that Haribax had become the owner or occupant 
of the field on foot of a sale held in revenue case No. 14 XX XI 1948-49 which 
‘was alleged to have been held on November 15, 1948. Thus it will be seen that 
the source of title which is mentioned in column 10 is entirely erroneous. 
This again shows how unsafe it is to infer validity, of title to the property 
merely on the basis of entries in the record of rights. 

The appellant then urged on the basis of the documents filed by him in this 
Court that the attachment list showed that arrears of land revenue were due 
for the years 1945-46 and 1946-47; and inasmuch as the arrears of land revenus 
are thus established, the sale held for realisation of such arrears would autho- 
rise the revenue officer to. put to sale survey No. 18/2 and thus it could not 
be said that there were no arrears due in respect of survey No..18/2. A close 
scrutiny of the attachment list will show that the property was attached not 
under s. 141 (c): alone but under the provisions of, ss. 141(c), 141(d) and 
141(f) of the Berar Land Revenue Code. Again it is not at all clear from this 
attachment list whether the sum for which the property was being put to sale 
was due by way of arrears of land revenue or any other sum recoverable as 
arrears of land revenue. It'is also not clear whether the land revenue was 
due in respect of field survey’ No. 13/1 or 18/2. Thus this document is of 
no assistance to the plaintiff and in fact it shows that the property was attach- 
ed in exercise of all the powers under s. 141 by the revenue officer. Then we 
go to the next document filed in this Court, viz. the auction list. This auction 
list itself shows that the total amount due was Rs. 98-4-0. For realisation of 
this amount ‘survey No. 13/1, which admittedly was the property of Gajadhar 
Rudmal, was put to sale and was purchased by the plaintiff himself when his 
bid for Rs. 300 was aeceepted as the highest bid. Now it is not understood 
why it was necessary to put to sale survey’ No.:13/2 at all when the sale held 
ix respect of survey No.. 13/1 had fetched.a substantial amount of Rs. 300 
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which was more than sufficient to wipe out and pay arrears which were then 
due from the defaulter Gajadhar Rudmal. A revenue officer has no right to 
put to sale more property than is necessary for realisation of arrears due. It 
has not been established by these documents that any amount was due in res- 
pect of land revenue of survey No. 13/2. Thus the auction sale of survey 
No. 18/2 does not seem to be justified or warranted on the strength of the 
very documents which have been filed by the plaintiff in this Court. 

The Courts below have accepted the evidence led by respondent No. 2 that 
he was in possession of the rest of land in survey No. 13 except survey No. 13/1 
with an area of 7 acres 34 gunthas which alone was owned by Gajadhar the 
master of present plaintiff. Defendant No. 2 has entered the witness-box and 
stated that he had paid the land revenue in respect of the rest of the area of 
survey No. 13 which was in his possession except survey No. 13/1. To the 
same effect is the statement.of the revenue Patel who has been examined as 
D.W. 3 in the trial Court. He is Rambhau Patel, and he has made a categorical 
statement that defendant No. 2 was in possession of 24 acres of land out of 
survey No. 18 and no land revenue remained to be paid by defendant No. 2. 
But Mr. Padhye, the learned counsel for the appellant, has invited my attention 
to the statement of this witness in cross-examination in para. 4 where he, has 
stated that he could not say if defendant No. 2 paid land revenue of 3 acres 
30 gunthas before auction. Now it is not possible to interpret this statement 
as an admission that land revenue in respect of 3 acres 30 gunthas was not 
paid by defendant No. 2. Defendants’ case is that 3-30 acres were not sepa- 
rately demarcated or assessed to land revenue. Defendant No. 2 had paid land 
revenue in respect of the whole area of 24 acres from survey No. 18, and this 
position is admitted by the revenue Patel. What the Patel meant.to say was 
that he could not say whether land revenue was separately paid by defendant 
No. 2 in respect of 3-30 acres land. Thus it is not possible to accept this con- 
tention of Mr. Padhye for the appellant that the Patel’s evidence showed that 
land revenue in respect of 3-30 acres was not paid before the auction.. On 
the contrary the Patel’s evidence read as a whole fully supports defendant 
No. 2 in his claim that he had paid all the land revenue that was due. A com- 
plaint is made that defendant No. 2 has not filed receipts for payment of 
land revenue and, therefore, it should have been held that there is not ade- 
quate proof of such payment having been made. Now I do not see why & 
statement of defendant No. 2, which has been accepted by the Courts below, 
should not be held to furnish adequate proof of the fact of payment. On the 
other hand, if the plaintiff was not satisfied with that statement, the plaintiff 
eould have established the fact of non-payment either by producing on record 
-certified copy of the statement of account which ought to be in the record of 
the revenue case in which sale of survey No. 18/2 was ordered. Under s. 140 
of the Berar Land Revenue Code a statement of account regarding liability 
for arrears duly certified by a revenue officer is a conclusive evidence of the 
fact that such arrears were due. This could have been the best evidence of 
the case of the existence of non-payment of arrears in respect of survey 
No. 13/2. The plaintiff has not cared to place this evidence on record, and 
the Courts below were right in accepting the evidence tendered by defendant 
No. 2 to show that no arrears were due in respect of survey No. 13/2. 

The plaintiff has also failed to establish that any area admeasuring 3 acres 
30 gunthas of land was separately demarcated as survey No. 13/2 or assessed 
to land revenue of Rs. 16-2-0. Mr. Padhye has contended by reference to 
exh, N.A. 2 filed by defendant No. 2 in the lower appellate Court to show 
that document which is an entry in the record of rights in respect of survey 
No. 18/2 showed that even though survey No. 13/2 originally measured 7 
acres 21 gunthas assessed to land revenue of Rs. 32, the further entry in 
that document showed that one half area of the survey No. 18/2 was 
carved out and separately demarcated as survey No. 18/2 A and this 
showed that there must have been a separately demarcated survey No. 13/2 
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with fo area of 3 acres.30 gunthas’ and assessed to. land revenue of Rs. 16-2-0. 
No such entry which was hound to be reflecied in the record of rights has been 
filed on record. Even assuming that there was any such survey number, the only 
inference that can be drawn from exh. N.A. 2 would be that survey No. 13/2 
if any such were to be in existence would be in- occupation of Bobtaji and 
Jagdeo and would not show Raoji, Tukaram and Shioram as occupanis. But 
it is not possible to speculate in this connection as the necessary documents 
from the revenue records have not been placed. on record and no sufficient 
réason has been: shown to disturb the finding of the Courts below that the 
plaintiff has failed. to establish that there was any such separately demarcated 
survey number- as 13/2 with.an area of 3 acres 30 gunthas and land revenue 
of Rs, 16-2-0. 

:The learned counsel for the appellant has, however, contended that it is 
not open to the defendant. to raise a defence that the arrears were not due in 
respect: of the holding, i.e. survey No. 13/2 and that no finding could be de- 
livered on the footing of such a defence. It is argued that under s. 156 of the 
Berar Land Revenue Code any person interested in a holding which has been 
sold at a revenue sale is bound to file an application for setting aside the sale 
on- the ground of any irregularity or illegality in publishing or conducting the 
- sale. - Thus, according to the plaintiff, defendant No. 2 ought to have filed such 
aù -application and have the sale set aside before the revenue Court. Admit- 
‘tedly, defendant No. 2 did noti file any such application and, therefore, no 
such claim, could be made by defendant No. 2 by way of defence to the suit 
‘filed by the plaintiff. In support of this proposition the learned counsel has 
invited my attention to the provisions of sub-ss. (J) and (2) of s. 157 of the 
Berar-Land Revenue Code. Under sub-s. (Z) of s. 157 if no application is 
made under.s..156 within the, time allowed therefor, all claims on the ground 
-of irregularity or mistake are barred. I do not think sub-s. (1) of s. 157 has 
‘any bearing on the issue raised by defendant No. 2 in this case. Section 156 
of the Berar. Land Revenue.Code creates a limited right in favour of a person 
‘interested in a holding to have a sale set aside on the ground of some material 
irregularity or mistake’ in publishing or conducting the sale. The ambit of 
inquiry under s. 156 will not permit an inquiry as to whether in fact arrears 
were or were not due or whether the sale is vitiated by some other illegality 
‘which makes the sale a nullity. Thus the bar created under s. 157(/) should 
be limited to a relief which could be asked by making an application under 
.8. 156 -of the Code at the instance of a person interested in the holding. Now 
‘ag regards sub-s. (2) of s. 157 the provisions which permit a suit being filed 
to set aside the sale on the ground of fraud or on the ground that the arrears 
for which the property was sold were not due cannot be inierpreted as creat- 
ing a bar in a party which is impleaded .as a defendant to resist the suit for 
possession on either of these grounds. The eontention of Mr. Padhye is this. 
Section .157(2) of the Berar Land Revenue Code provides a remedy for a 
‘person who wants to avoid a sale held by a revenue officer on the ground of fraud 
‘or on the ground that arrears were not due. It is, therefore, suggested that the 
remedy having been provided in the form of a.suit to be instituted by the 
plaintiff in which he must, claim setting aside of the sale, it must necessarily 
follow that that is the only remedy for a person in the position of defendant No. 2 
and if that remedy is not, followed, defendant No. 2 must be ‘held to be pre- 
cluded from raising similar issues by way of defence. Now I do not accept 
this interpretation of sub-s. (2), of s. 157. In fact th. right given to a person 
to set aside a sale on the ground. that there was no arrear for which the 
‘property could be sold ‘itself shows that a sale cannot be held by a revenue 
officer if there are no arrears in respect of holding or no arrears for which the 
‘property could be ‘put tò sale. Whether ‘this finding can be given in a suit 
filed at the instance of a person ‘who claims to be the owner of the property, 
or this finding i is required to be given at the instance’ of the same person when 
“possession is asked of him, is’ not a taatter of importance whet one ‘is consider- 
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ing the right that is.created under s. 157,(2). I do not also see, how S act 
which is vitiated by fraud cannot be so challenged by way.of defence, in a suit 
for possession. Fraud will.vitiate all actions, whether fraud is committed, by 
a party or revenue officer. who.conducts the sale with special powers. I, there- 
fore, cannot accept that provisions of s. 157(2) of the Berar Land Revenue 
Code have the effect of depriving a party-defendant in resisting the suit for 
possession: filed by an auction. purchaser at the revenue sale in showing that in 
fact no arrears were due and the holding could not have been put to sale. 


It has been further contended by Mr. Padhye for the appellant that de- 
fendant No. 2 has not pleaded that there was no statement of account served ` 
in respect of arrears due from survey No. 18/2 and thus there is no question 
of establishing whether in fact arrears were or were not due in respect of sur- 
vey No. 13/2. What is urged is that the very fact that the holding was put to 
sale must necessarily postulate that there must have been certain arrears as 
provided under s. 140 of the Code and it must be presumed that the holding 
must have been put to sale because of the existence of such arrears. I do not 
think that is the effect of the rule of evidence that is incorporated in s. 140 of 
the Code. Section 140 of the Berar Land Revenue Code only provides that if 
there is a statement of account duly certified by the Deputy Commissioner or 
by the Tahasildar, then that statement of account shall be treated as conclusive 
evidence of the fact that there were arrears in existence and the person who 
is named as defaulter is the person against whom the arrears were due. If in 
a given case there is no such statement of account and yet it is established that 
there were arrears due in respect of a holding, I do not think the powers of 
the revenue officer are curtailed in bringing the property to sale for realisation 
of arrears of land revenue of that holding. If in spite of the existence of a 
statement of account certified as per s. 140 of the Berar Land Revenue Code 
it is still open to a person to show that there were no arrears which is clear .- 
from the provisions of s. 157(2) of the Code, I do not see how it is not possible 
for a person to show that there were in fact no arrears even though a state- 
ment of account certified under s. 140 is not available. Thus nothing turns on 
the statement of account duly certified being presented in a particular case or 
not being presented: What has to be established is the fact of arrears being 
due in respect of the land put to sale. As the plaintiff has failed to establish 
that fact, and inasmuch as defendant No. 2 has established that he had paid all 
the land revenue due in respect of survey No. 13 so far as the area in his pos- 
session was concerned, I do not-find it possible to hold that defendant No. 2 
could not raise a defence based on his allegation that in fact no arrears were due 
in respect of the holding which was.put to sale. 


Mr. Padhye has further contended that it having been observed by the learned 
Judge of the lower appellate Court in para. 18 of his judgment that fraud, as 
alleged by defendant No. 2, was not proved, the suit ought to have been decreed. 
Here again I find that the learned Judge of the lower appellate Court has 
fallen into an error in considering the actual finding of the trial Court in res- 
pect of the allegation of fraud which was put in issue. Issue No. 2 was framed 
in the following form: 

“Whether the auction of the suit field is consequent to fraud practised on the 
revenue authorities?” 
And the finding of the learned Judge of. the trial Court was in the affirmative. 
Thus the observations of the learned Judge of the lower Appellate Court in 
para. 18 that the trial Court had disbelieved the allegation of fraud is not 
correct. On the contrary the trial Court has found in para. 8 of its Judgment 
that even though the defendant could have led more evidence to show the cir- 
cumstances which tend to prove the fraud practised upon the revenue authori- 
ties, he has further held there was no portion.of survey No. 13/2 with an area 
of 3 acres 30 gunthas which was ‘in existence and was in arrears of land re- 
‘yenue. He has further -held that, an imaginary sale was held, and such an 
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imaginary sale did not confer title on the plaintiff. The learned Judge of the 
dower appellate Court himself has held that the conduct of the plaintiff Haribax, 
who was in the service of Baxiram Rudmal Shop and was looking after the 
property of that shop which comprised among other fields survey No. 13/1, 
could not have been in ignorance of the fact that the shop did not own any such 
field as survey No. 18/2. Haribax himself has purchased survey No. 13/1 also 
at the auction sale held on October 18, 1948. It is difficult to believe that plain- 
tiff Haribax did not know that his master did not-own survey No. 13/2. In fact 
there is a clear evidence of collusion and fraud in having survey No. 18/2 
sold for arrears of land revenue. When the land revenue amount which was 
certified to be due, apparently a sum of Rs. 98-4-0 or so, it was well-known as 
is apparent from the record, that the shop of Baxiram Rudmal which owned 
this property was in sufficiently affluent circumstances to be able to clear off 
this arrear. Whatever the case may be in respect of survey No. 13/1, it is clear 
from the record that the plaintiff could not have been in doubt either that survey 
No. 18/2 was not the property of Baxiram Rudmal or that there were no arrears 
pending in respect of survey No. 18/2 and in fact there was no such field as 
survey No, 18/2. All these circumstances clearly point out that the sale was 
held in respect of survey No. 13/2 at the instance of the plaintiff by misleading 
the revenue authorities into selling this property and further element of the 
fraud is also apparent from the documents filed in this Court, viz. haraspatir 
which shows that it was certainly not necessary to put to sale survey No. 13/2 
when a sum of Rs. 300 was realised in respect of survey No. 18/1 and the arrears 
due were only Rs. 98-4-0. I, therefore, hold that defendant No. 2 has also esta- 
blished that the sale was effected by misleading the -revenue officers in respect of 
the property as well as the liability of the property for payment of 
any land revenue. 


Thus there is no reason to interfere with the findings of the Courts below, 
and the appeal fails and is dismissed with costs. 
| Appeal dismissed. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Chandrachud. 


| ARWINDLAL BHUKANDAS SHAH v. KHANDU JAINA PATIL.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sees. 29, 31, 88— 
Application by landlord for possession of land for bona fide personal cultivation— 
Landlord relying on partition in such application—Tenant disputing factum of par- 
tition—Whether Tenancy Court can determine question whether partition has 
taken place. 


‘In an application made by a landlord under s. 29 read with s. 31 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, in which the landlord relies on a parti- 
tion andthe tenant disputes the factum of partition, it will be necessary for the 
Tenancy Court to inquire into the matter and determine whether the parti- 
tion was genuine and whether the members of the landlord’s’ family had 
really separated or whether it was only a sham transaction which had not been 
acted: upon and whether the members of the family still continued to be joint. The 
‘Tenancy Court is, however, not concerned with the reasons on account of which 
partition is effected. It is, therefore, not necessary for the landlord to prove that 
the partition was made’ bona fide. . All that is necessary for the Tenancy Court 
to find is that the partition has really taken place. 

op a . Jankibai. Ramchandra Lagoo v. Namu Motiram Goye, explained. 


Tue facts appear in the judgment. 


“Decided, June 16, 1961. Special Civil “1 (1959) Special Civil Application No. 
Application No. 104 of 1961 (with Special 3048 of 1958, decided by Chainani C.J. and 
Civil Applications Nos. 105 to 107 of 1961). V.S. Desai J., on September 4, 1959 (Unrep.). 


B.L.BR.—59 
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S. A. Merchant, for the petitioner. 
S. B. Bhasme, for opponent No. 1. 


a 


CHAINANI C.J. The petitioner in these four applications had made appli- 
cations to the Mamlatdar for obtaining possession of the lands from his tenants, 
who are the first opponents in applications Nos. 104, 105 and 106 and first 
and second opponents in application No. 107. The petitioner was a member of 
a joint Hindu family, which owned about 420 acres. On December 20, 1956, 
a partition is said to have been effected. In that partition about 12 acres and 
19 eunthas of land are said to have fallen to the share of the petitioner. The 
lands, which fell to his share, include the lands of which the opponents are 
the tenants. In the applications made to the Mamlatdar, the Mamlatdar ulti- 
mately passed orders directing that possession of half of the lands should be 
handed over to the petitioner. These orders were confirmed by the Deputy 
Collector. They were set aside by the Revenue Tribunal, which has remanded 
the matters to the Mamlatdar for fresh inquiry. The orders of remand are 
being challenged before us. 

The Revenue Tribunal has in its judgment observed :— 

“By creating partition, it may be that a landlord may create an artificial necessity, 

which cannot be held to be a real or genuine necessity. If, therefore, a partition is made 
without such necessity, it will have to be presumed that it was made to oust the 
tenant and that there was no bona fide requirement. Partitions which are made with 
such object would also affect the question of the income of the lands being the principal 
source of income for the maintenance of the applicant. If, therefore, a partition is not 
bona fide and fails to prove the condition of the requirement for personal cultivation, 
the income of such lands cannot be said to be the income which would be the source 
of maintenance for the applicant landlord. ...The burden lay on him to prove that the 
partition which has been effected does not affect the condition of bona fide requirement 
for personal cultivation.” 
The Revenue Tribunal, therefore, appears to have been of the view that in 
order that there may be a valid partition, there must be compelling circum- 
s’ances, which make it necessary for the members of the family to separate from 
one another. This view is not correct. It is not necessary in law that any 
necessity for making a partition should exist. Since questions regarding parti- 
tions have arisen in many cases, both in applications made under s. 29 and 
under s. 88C of the Tenancy Act, we consider it necessary to state what the 
correct position in law is. In Hindu law partition means severance of joimt 
status. It consists in defining the shares of the coparceners in the joint pro- 
perty and actual division of the property by metes and bounds is not necessary. 
Once the shares are defined, the partition is complete. The property ceases to 
be joint immediately the shares are defined and thenceforth the par’ies hold 
the properties as tenants-in-common, see Mulla’s Hindu Law, 1959 ed. 
pp. 492-493. Every member of an undivided Hindu family has an indefeasible 
right to demand a partition of his own share and he may assert his right at 
any time he chooses. Partition does not give him a title or create a title in 
him; it only enables him to obtain what is his own in a definite and specific 
form. It is not necessary that any necessity should exist or that there should 
be any cireumstances which compel him to ask for separation. He may ask 
for separation for any reason he deems proper. But whatever be the reasons, 
on account of which he wants severance, his right to obtain and possess the 
share, to which he is entitled, cannot be denied. The other members of the 
family must submit to it, whether they like it or not. 

“...neither the co~sharers can question it, nor can the Court examine his conscience 
to find out whether his reasons for separation were well founded or sufficient; the, Court 
has simply to give effect to his right to have his share allocated separately from the 
others.” Girja Bai v. Sadashiv Dhundiraj.' 


1 (1916) L.R. 43 I.A. 151, at p. 161, s.c. 18 Bom. L.R. 621. 
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The’ hiv or the reasons, on account of which partition is effected, have, 
therefore, no bearing on its validity. 

It is also not necessary that there should be a document in writing. All 
that is necessary is that there should be a clear and definite indication of an 
intention to effect severance of the jot status. A declaration of such an 
intention amounts to a valid separation, though it is not perfected by an actual 
division of the estate by metes and bounds. If there is a written document, 
that will ordinarily be sufficient and strong evidence of partition and the sub- 
sequent acts of parties will not control its legal effect. The burden will then 
lie on the person, who alleges that the family still continued to be joint, to 
prove that fact. A partition may also be partial, either in respect of persons 
making it or in respect of property and it is not necessary for a valid partition 
that all properties should be divided. 

The Tenancy Act does not take away or restrict the right given by law to 
members of an undivided Hindu family to effect a partition. Sub-section (2) 
of s. 31 specifies March 31, 1957, as the last date, before which a landlord, who 
wants possession of his land either for personal cultivation or for any non- 
agricultural purpose, must make an application to the Mamlatdar. Sub- 
section (3)extends this daie in cases in which the landlord is a minor, a widow 
or a person subject to mental or physical disability, or a serving member of the 
armed forces. The proviso to this sub-section states that this sub-section shall 
not apply, if a person of such category is a member of a joint family, unless 
the share of such person in the joint family has been separated by metes and 
bounds before March 31, 1958, and unless such person has got his proper share 
and not a larger one in the entire joint family property. Similar provisions 
have been made in the proviso to cl. (a) in subs. (Z) of s. 32F and in 
the proviso in sub-s. (4) of s. 38A recently added to the Act. By these pro. 
visions the Legislature has, therefore, conferred benefits on persons, falling in 
the above categories, in whose cases partition had been made before March 31, 
1958. It is, therefore, clear that the Legislature intended that partition should 
have its ordinary legal effect even for purposes of the Tenancy Act. 

Section 31 also gives.a last chance to the landlords to obtain possession of 
their lands on the ground that they require them for personal cultivation or 
for non-agricultural purposes. As except in the special eases referred to in 
sub-s. (3) of s. 81, this right could not be exercised after March 31, 1957, a 
' partition cannot be said to be not bona fide or made in order to evade the pro- 
visions of the Tenancy Act, merely because it was made after August 1, 1956, 
when the amendments made in the Act in 1956 came into force or because it 
was made shortly before notices were given under sub-s. (J) of s. 31 to the 
tenants terminating their tenancies. There would, however, be evasion of the 
provisions of-the Tenancy Act, if only a show of partilion is made, that is, if 
a partition is alleged when in fact it has not taken place. Consequently, in any 
case in which the tenant disputes the factum of partition, it will be necessary 
for the Tenancy Court to inquire into the matter and determine whether the 
partition was genuine and whether the members of the landlord’s family had 
really separated or whether it was only a sham transaction whieh had not 
been acted upon and- whether the members‘ of the family still continued to be 
joint. This will ordinarily be the scope of the induiry in an application made 
under s. 29 read with s. 31, in which the landlord relies on a partition. As 
pointed out above, a Court including a Tenancy. Court, is not concerned with 
the reasons on account of which partition is effected. It is, therefore, not neces- 
sary for the landlord to prove that the partition was made bona fide. AJ that is 
necessary for the Tenancy Court to find is whether the partition had really taken 
place. 

Mr. Merchant has contended that a Tenancy Court is not competent to inquire 
into the question whether the partition was genuine. This question accord- 
ing to him can only be agitated in a civil Court. There is no substance in this 
argument. In an application made under s. 29 read with s. 31, it is necessary 


932 THE BOMBAY LAW REPORTER. N I. 
oe 


for the Tenancy Court to determine in cases of dispute whether the apyWidant 
is the landlord of the land, of which he is claimimg possession and also whether 
the income from that land will be the principal source of his maintenance. 
For the purpose of determining these questions, it will be necessary for the 
Court to decide whether the partition had really been effected, for if notwith- 
standing the alleged partition, the family still continued to be joint, the joint 
family will be the owner of the land and the income of the joint family and 
not of the applicant will have to be considered for the purpose of ascer- 
taining whether the income from the land would be the principal source of 
maintenance of the landlord. A Tenancy Court must, therefore, inquire into 
the question and decide whether there had in fact been a partition, if the tenant 
raises a dispute about it. 


Our attention has been invited to the following observations made in my 

judgement in Jankibat Ramchandra Lagoo v. Namu Motiram Goye?. 

“_..1f a partition is made only in order to enable the landlord to obtain possession 
of his Jand from the tenant, it might in certain cases reflect on his bona fides.” 
These observations must be read along with the earlier passage in the same 
judgment, in which it was pointed out that the 

“ ..Tenancy Act does not prevent members of a joint Hindu family from effecting 
a partition at any time they choose to do so.” 
It is also clear from the words ‘‘it might in certain cases reflect on his bona 
fides’’ that what we intended to convey was that in some eases, the fact that the 
partition had been made with the sole object of enabling the members of the 
joint family to obtain possession of their lands from their tenants, might justify 
an inference that the requirement of the landlord was not bona fide. The 
above observations cannot, therefore, be relied upon in support of the argument. 
that in every such case the finding on the question of bona fides should be 
against the landlord. The question of bona fides must be decided in each case 
having regard to the circumstances of that case, one of which may be the manner 
in which partition is effected. If it is made in an unusual manner, it may have 
a bearing on the question of bona fides. For instance, if all the properties 
yielding substantial Income, such as the lands in personal cultivation of the 
family, are allotted to one coparcener A and only the lands in possession of 
tenants to another coparcener B, so as to enable B to contend that it is neces- 
sary for him to have additional income, it may be possible to hold that B is 
not im real need of any addition to his income and that consequently the demand 
for the lands in possession of the tenants is not bona fide. 


So far as the present case is concerned, the partition deed was executed on 
December 20, 1956. The joint family owned about 420 aeres, out of which only 
about 123 acres were allotted to the petitioner. The tenants have contended 
that the partition was fictitious. Neither the Mamlatdar nor the Deputy Col- 
lector has recorded a clear finding on this question, whether the partition was 
genuine or fictitious. The matters must, therefore, go back for the purpose of 
this question being decided. 


We, therefore, confirm the orders made by the Revenue Tribunal remanding 
the applications made by the petitioner to the Mamlatdar, but direct that 
these applications should be disposed of in the light of the observations contained 
in this judgment. 


The rule in each application is, therefore, discharged. No orders as to costs. 
Rules discharged. 


2 (1959) Special Civil Application No. V.S. Desai J., on September 4, 1959 (Unrep.). 
8048 of 1958, "decided by Chainani O.J; and a 
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Before Mr. Justice K. K. Desai. 


. RAJA BAHADUR SIR BANSILAL & SONS v. C. R. DESAI* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
13, 49—Tribunal referred to in ss. 13(3A) & 13(8B) whether has jurisdiction to 
decided question whether “premises consist of not more than two floors.” 


The scheme of s. 13 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, does not provide for ultimate disposal of the question whether the pre- 
mises consist of not more than two floors by the Tribunal mentioned in sub~ss, (3A) 
and (3B) of s. 13 of the Act. That question it is provided must be ultimately and 
finally decided only by “the Court” mentioned in the Act. Therefore, refusal of a 
certificate under s. 13(3B) of the Act by the Tribunal on the sole ground that the 
applicant’s premises consist of more than two floors, would be unjustified. 


Tae facts appear in the judgment. 


S. J. Sorabj1, for the petitioners. 
Taraporewala, for the respondent. ; 


X 
K. K. Desar J. This is a petition under art. 226 of the Constitution chal- 
lenging the refusal of granting of a certificate by the respondent under the 
provisions of sub-ss. (34) and (3B) of s. 13 of the Bombay Rents, Hotel and 
OEE House Rates Control Act LVII of 1947. The relevant facts are as 
ollows :— 


The petitioners are owners of an immoveable property situate at Warden 
Road, Bombay. The petitioners’ case is that they reasonably and bonafide re- 
quired possession of the immovable property for the immediate purpose of demo- 
lition and that the demolition was to be made for. erecting a new building. The 
petitioners, accordingly, by an application dated November 5, 1958, applied for a 
certificate under s. 18(3B) of the Act. The respondent being the tribunal entitled 
to give such a certificate by his letter dated November 29, 1958, stated that the 
petitioners were not entitled to have the certificate having regard to the provisions 
of s. 18(7)(hh) of the Act. The petitioners thereupon agitated the matter 
before the respondent and the respondent once again considered the petitioners’ 
application. The respondent ultimately by his letter dated March 12, 1959, 
wrote to state as follows :— 

“The existing structure consists of more than two floors,...Your contention that the 
rooms should be considered as an architectural feature only...is not acceptable. 

Under -the circumstances, it is regretted that, your case cannot be considered for 
the issue of a certificate for demolition by the Tribunal under section 13(3B) of the 
above Act, as it does not comply with the requirements of the section 13(1)(hhk) of the 
above Act.” 

The petitioners’ contention in the petition is that their property consisted 
of ‘‘not more than two floors’’ as required under s. 13(7) (hh) of the Act. The 
petitioners’ main contention is that the question whether their property consisted 
of ‘‘not more than two floors’’ is a question which under s. 13 of the Act is 
‘liable to be determined solely by Court and that decision of the same is not 
within the jurisdiction of the Tribunal mentioned in s. 18(3A) and 13(3B) 
of the Act. The petitioners, therefore, contend that the refusal of the res- 
pondent to grant to the petitioners a certificate as requested by them on a 
finding that the petitioners’ property was more than two floors is in excess 
‘of jurisdiction and/or without jurisdiction altogether. In so far as the 
respondent has failed to consider the petitioners’ application regarding the rest 
of the matters liable to be determined by the respondent under the provisions 


*Decided, January 11, 1960. O.C.J. Miscellaneous Application No. 158 of 1959. 
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of s. 13, the respondent has failed to discharge the statutory duty and Sbliga- 
tion as cast on him under the Act. The petitioners, therefore, seek relief direct- 
ing a writ of mandamus against the respondent to consider the petitioners’ 
application and dispose the same in due course of law. 

The only contention of fact as raised by affidavit in reply relates to the res- 
pondent’s contention that the petitioners’ property does not consist of ‘‘not 
more than two floors’’. It is unnecessary for me for the purpose of deciding 
this petition to make any finding as regards that issue of fact. 

In connection with the contentions made by the petitioners it is necessary 
to refer to s. 13 which runs as follows :— 

“43.(1) Notwithstanding anything contained in this Act but subject to the provi- 
sions of section 15, a landlord shall be entitled to recover possession of any premises if 
the Court is satisfied—... 

(hh) that the premises consist of not more than two floors and are reasonably and 
bona fide required by the landlord for the immediate purpose of demolishing them 
and such demolition is to be made for the purpose of erecting new building on the 
premises sought to be demolished:... 

(3A) No decree for eviction shall be passed on the ground specified in clause (kh) 
of sub-section (1), unless the landlord produces at any time of the institution of the suit 
a certificate granted by the Tribunal under sub-section (3B) and gives an undertaking— 

(a) that the new building to be erected by him shall subject to the provisions oł 
any rules, by-laws or regulations made by a local authority, contain not less than two 
times the number of residential tenements, and not less than two times the floor area, 
contained in the premises sought to be demolished; 

(b) that the work of demolishing the premises shall be commenced by him not later 
than one month, and shall be completed not later than three months, from the date he 
recovers possession of the entire premises; and 

(c) that the work of erection of the new building shall be completed by him not 
later than fifteen months from the said date, 

(3B)(a) For the purpose of sub-section (3A), the State Government may from time 
to time constitute a Tribunal consisting of such persons and for such local area as i 
thinks fit. 

(b) The tribunal constituted under clause (a) may grant a certificate after being 
satisfied that— 

(i) the plans and estimates for the new building have been properly prepared;... 

(tii) the necessary funds or the purpose of the erection of the new building are 
available with the landlord; and 

(iv) such other conditions as the State Government may by general or special order 
specify, have been satisfied...” 

It is necessary to notice that the Act restricts the ordinary rights 
of a landlord or. a property-owner to obtain a decree in ejectment against 
his tenants in accordance with the provisions of the Transfer of Property Act. 
Such a restriction ordinarily must be considered strictly and can be considered 
in favour of the tenants only to the extent justified by the language of the 
Act. Under s. 12 of the Act it is provided that a landlord shall not be 
entitled to recovery of possession if tenant pays rent and is ready and willing to 
perform other conditions of tenancy. To obviate the difficulties created against 
landlord by s. 12 provision is made in s. 13 entitling landlord to get eject- 
ment decree and recover possession on the grounds mentioned in els. (a) 
to (1) of s. 18(7). As regards these grounds mentioned in sub-s. (J) 
landlord has to satisfy ‘‘the Court’’ that one or more of them exists before he 
could obtain a decree for possession. It is also obvious that the satisfaction 
is to be that of the Court and not of any party or person other than the Court. 
Bearing in mind that scheme of the Act the question is whether by reason 
of the provisions in sub-ss. (34) and (3B) of s. 13 jurisdiction is conferred 
on the Tribunal also to consider and decide whether the ‘‘premises consist, 
of not more than two floors’’. Now, the language of sub-ss. (34) and (3B) 
does not specifically confer any such jurisdiction on the Tribunal. A 
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prov&ion is made in sub-s. (3A) restricting the landlord’s ordinary right to 
file a suit in ejectment so that the suit on the ground mentioned in s. 13 (1 ) 
(Ah) cannot be instituted unless a certificate is granted by the Tribunal. It is 
clear that a statutory duty and obligation must arise against the Tribunal to 
consider all applications for the grant of a certificate as required under pro- 
visions of sub-s. (3B). That certificate, however, on the language of 
sub-ss. (34) and (3B) does not relate to the question whether ‘‘the premises 
consist of not more than two floors”. The certificate inter alia relates to the 
floor area and contents of the new building intended to be erected with refe- 
rence to the floor area and contents of the old premises intended to be demo- 
lished. It also relates to the plans and estimates for the new building being 
properly prepared as also the financial capacity of the landlord and other con- 
ditions as the State Government specifies by an’ order made for the purpose. 
The petitioners’ contention, therefore, that the certificate to be granted is not in 
regard to the question of the premises consisting of not more than two floors must 
be accepted. In that connection Mr. Sorabji for the petitioners has also relied 
upon the rules made in pursuance of.the powers conferred under cl. (c) of sub- 
s. (3B) of s. 18 and s. 49 of the Act. These rules when read also indicate 
that the certificate to be given by the Tribunal has no relation at all to the 
question of the premises consisting of not more than two floors. If that question 
was desired by the Legislature to be decided by the Tribunal I have no doubt 
that direct statutory provisions would have been made for the purpose. 

It has been suggested on behalf of the respondent that commonsense view should 
be taken in connection with the provisions relating to the issuing of a certificate 
by the Tribunal under sub-ss. (34) and (3B). It is also suggested 
that it cannot be that indiscriminate applications for the purpose of issuing of 
a certificate by the Tribunal on the footing that the premises consisted of not 
more than two floors must be considered by the Tribunal. It is obvious that 
the primary purpose of an application for a certificate by the Tribunal must 
be to demolish the existing premises. It is, therefore, suggested that the con- 
dition relating to the premises consisting of not more than two floors must exist 
before the Tribunal embarks upon any enquiries in connection with the 
certificate applied for under the provisions of sub-s. (3B). Though this 
argument on first impression seems to be apposite and necessary for the pur- 
pose of restricting enquiries before the Tribunal, it appears to me that on the 
language of the provisions in s. 13 of the Act the same cannot be accepted. 
The provisions in the Act in the first instance completely deprive the landlord 
of the ordinary right of a suit to eject the tenants in accordance with the 
provisions of the Transfer of Property Act. Even so, in s. 13 right of eject- 
ment is conferred on the landlord if the landlord is in a position to satisfy 
the Court as regards the matters mentioned in sub-cls. (a) to (l) of s. 13(7). 
That satisfaction, as I have already observed, is to be of the Court. It is not 
impossible to imagine that the view of the Tribunal in some cases as regards 
the question of the premises consisting of not more than two floors may be in- 
correct and the Court may be satisfied as regards that question if it was allowed 
to arise in Court. In such a case if the certificate is refused by the Tribunal 
the landlord would be unjustifiably deprived of his right of suit for non-pro- 
duction of the certificate as required by the provisions of sub-s. (3A). 
The scheme of s. 13, in my view, accordingly, does not provide for ultimate 
disposal of the question whether the premises consist of not more than 
two floors by the Tribunal mentioned in sub-ss, (34) and (3B). That 
question it is provided must be ultimately and finally decided only by ‘‘the 
Court” mentioned in the Act. Having regard to the right of the petitioners to 
have that question finally decided by the Court, it is obvious that a refusal 
of a certificate on that ground by the Tribunal should be considered unjusti- 
fied. The respondent has refused to consider the application of the petitioners 
for the certificate on the sole ground that the petitioners’ property does not 
comply with the requirements of s. 13(7) (Ah) of the Act. The respondent 
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had no jurisdiction to decide that matter finally us he purported to do. There 
was, in my view, a statutory duty and obligation on the respondent to consider 
all other matters arising under the provisions of sub-ss. (34) and (3B) 
as regards the petitioners’ application for the certificate. The respondent has 
failed to consider those matters as he was bound to do. Ever if the contention 
that it is inherent in the scheme of the Act that the Tribunal should consider 
the question of the premises consisting of not more than two floors, the deci- 
sion of the tribunal of that question was not intended to be final or conclusive 
and, therefore, the respondent’s refusal to consider the application for the 
certificate on that sole ground was entirely unjustified. 

Mr. Taraporewala for the respondent has also argued that the petitioners 
were guilty of delay and are not entitled to relief in this petition. He has 
based all his arguments in this connection on the footing that I must consider 
first the refusal of the Tribunal to issue a certificate on November 29, 1958, as 
the relevant date on which the petitioners were entitled to make this applica- 
tion. That appears to me to be contrary to the action of the Tribunal itself. 
The Tribunal reconsidered the whole matter after November 29, 1958, and 
made its final finding by its letter dated March 12, 1959. The petitioners filed 
this petition on May 1, 1959. The time that expired was not, in my view, such 
as disentitled the petitioners to get relief in this petition. 

The result, therefore, is that the petitioners are entitled to a writ of mandamus 
directing the Tribunal to proceed to consider the petitioners’ application dated 
November 5, 1958, in accordance with law and dispose of the same within 
reasonable time in the light of this judgment. . The respondent will pay eosts 
to the petitioners. The rule is made absolute to the extent mentioned above. 


Rule made absolute. 
Solicitors for the petitioners: Khandvala Laud & Co. 
Solicitors for the respondent: Little & Co. í 


Before Mr. Justice K. K. Desai. 


RAMBALI BHULESHWAR v. SALES TAX OFFICER, RECOVERY 
I, BOMBAY.” 


Bombay Sales Tax Act (Bom. IIT of 1953), Secs. 26, 25—Collector selling business of 
assessee dealer by public auction on his failure to pay arrears of sales-tax due— 
Sales-tax Officer seeking under s. 26(1) to recover balance of sales-tax, due from 
assessee, from purchaser—Liability of purchaser to pay such balance-—Whether pur- 
chaser transferee within s. 26(1)—Transfer under s. 26(1) whether includes sales 
by Collector in recovery proceedings. 


The transfer as mentioned in s. 26(1) of the Bombay Sales Tax Act, 1953, does not 
include or refer to sales by the Collector in recovery proceedings. Therefore, under 
s. 26(1) of the Act liability to pay arrears of sales-tax dues relates only to transfers 
made by the dealer himself and the provisions of the section are not applicable to 
forced sales by the Collector in favour of a purchaser. 


OnE Govindsharan Mawawala and one Nepalsingh Jawaharsingh prior to 
April 1957, carried on business in partnership with each other in the firm 
name and style of Messrs. Govindsharan Ramsharan Mawawala at 532 Dun- 
ean Road, Bombay. The shop of the firm was obtained on sub-tenancy. By 
a notice dated April 22, 1957, the Collector of Bombay notified that the part- 
nership firm had failed to discharge the liability in respect of the sum of 
Rs. 16,582.88 payable in respect of arrears of sales-tax dues for the period up 
to March 31, 1951, and April 1, 1951 to December 12, 1955, and penalty and 
income-tax dues for the years 1950 to 1954, which amount together with pro- 
cess-fee of Rs. 48 came to Rs. 16,680.83. He gave notice under s. 13 of the 
Bombay City Land Revenue Act that the concern known as Messrs. Govindram 
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arup Mawawala situate"at 532, Duncan Road, would be sold by publie 
auction with its goodwill and sub-tenancy rights and all moveables. Under 
el. (8) of the conditions of sale it was mentioned that the purchaser would be 
put into possession of the property as soon as possible after the auction was 
confirmed, and that the auction sale was of right, title and interest of the 
partnership firm with stock-in-trade and moveables including goodwill and sub- 
tenancy rights in realisation of government dues (sales-tax and income-tax). 

At the auction sale held on May 20, 1957, the petitioner became purchaser. 
The sale was confirmed by an order dated June 10, 1957, and a certificate of 
sale evidencing that the sale was m realisation of arrears of sales-tax and 
income-tax dues and that the sale was of the good-will and sub-tenancy 
rights along with moveables of Govindram Ramswarup Mewawala and Nepal- 
singh Jawaharsing was issued to the petitioner. 

By a memo. dated October 25, 1958, respondent No. 1 as Sales-tax Officer, 
Recovery I, Bombay, called upon the petitioner to show cause as to why he 
should not be deemed to be transferee under s. 26(/) of the Bombay Sales- 
tax Act, 1958, and necessary action to recover the balance of outstanding dues of 
sales-tax from the partnership firm not be taken against the petitioner. On 
November 1, 1958, the petitioner contended before respondent No. 1 that he was 
not liable to pay. the amount of arrears of sales-tax due by the prior owners 
of the partnership firm. By the impugned order dated November 3, 1958, 
respondent No. 1 gave particulars of the arrears of dues which included ar- 
rears for the period October 1, 1956, to April 8, 1957. According to respondent 
No. 1 the total liability of the partnership firm was Rs. 19,712. After giving 
credit for the the sale proceeds and.the payments made by the partnership 
firm, according to respondent No. 1 there was balance of Rs. 7,432.65 to be re- 
covered. Respondent No. 1 gave notice to the petitioner that in default of pay- 
ment of the amount of Rs. 7,482.65 proceedings would be taken to recover 
the amount from him as arrears of land revenge. By a notice, dated March 
11, 1959, the Mamlatdar, for recovery of sales-tax, Bombay, on behalf of the 
State Government made a demand for payment of Rs. 7,577.40 in respect of 
unpaid sales-tax and penalty for the period April 1, 1953 to April 8, 1957, 
and a further sum of Rs. 2 as fees and gave notice to the petitioner that in 
default of payment within 20 days he would proceed to attach and sell the 
petitioner’s moveable or immoveable property under s. 18 of the Bombay City 
Land Revenue Act. l 

The petitioner thereafter obtained a stay from the Additional Collector of 
Sales-tax. The stay was vacated on August 28, 1959, and the petitioner there- 
after filed this petition’ on September 24, 1959, under art. 226 of the Consti- 
tution of India challenging the validity of the demand. 

The main contention of the petitioner was that under s. 26 of the Bombay 
Sales Tax Act, 1953, liability to pay arrears of sales-tax dues by a transferee 
relates only to transfers made by a dealer himself and that the provisions in 
sub-s. (2) of s. 26 are not applicable to forced sales by the Collector or Re- 
venue authority in favour of a purchaser. 


Y. P. Trivedi, with 8. P. Mehta, for the petitioner. 
R. H. Kantawala, for the respondents. 


K. K. Desar J. [His Lordship after stating the facts, proceeded.}] In con- 
nection with the main contention as above raised by the petitioner reference 
will have to be made to the provisions of s. 26 of the Act.” Before refering to 
that section having regard to the arguments advanced before me, it is neces- 
sary to look at the scheme of the Act. 

Under s. 2(6) a dealer is defined to mean any person who carries on business 
ete. 

Under s. 5 provision is made for levying sales-tax against every dealer with 
reference to turn-over of all sales and all purchases during each year expiring 


@ 
938 THE BOMBAY LAW REPORTER. a 
6 


on March 31. It is obvious that for assessing and ‘ascertaining tax on turn-dver in 
a business for a particular assessment year and the liability to pay tax for that 
year provision is made in Chap. IV for (i) registration of and (ii) grant of 
licences and authorizations, to a dealer. It is not permissible for a dealer who 
is liable to pay tax to carry on business unless he applies for registration. 
Sub-section (4) of s. 11 authorises the preseribed authority to amend any 
certificate of registration after considering information furnished under s. 25 
or otherwise received. 

Sections 25 and 26 run as follows:— 

“25. If any dealer to whom the provisions of this Act apply— 

(a) sells or otherwise disposes of his business or any part of his business, or effects 
or comes to know of any other change in the ownership of the business, or 

(b) discontinues his business or changes his place of business or opens a new place 
of business, or 

(e) ca 

(d) enters into partnership in regard to his business, 
he shall, within the prescribed time, inform the prescribed authority accordingly and 
where any such dealer dies, his legal representative or where any such dealer is a part- 
nership firm and the partnership is dissolved, every person who was a partner thereof 
shall in like manner, inform the said authority, 

26. (1) When the ownership of the business of a dealer liable to pay the tax is en- 
tirely transferred, the transferor and the transferee shall jointly and severally be liable 
to pay any tax including penalty, if any, payable in respect of such business...and re- 
maining unpaid at the time of the transfer; and the transferee shall also be liable to 
pay tax on the sales or purchases of goods effected by him with effect from the date of 
such transfer and shall within thirty days of the transfer apply for registration unless 
he already holds a certificate of registration. 

(2) When a dealer liable to pay the tax transfers the ownership of a part of his 
business the transferor shall be Hable to pay the tax in respect of the stock of goods 
transferred along with that part of his business, which is not so transferred,... 

(3)(i) When a firm liable to pay the tax is dissolved, or 

(ii) where an undivided Hindu family liable to pay the tax is partitioned, such firm 
or family as the case may be shall be liable to pay the tax on the goods allotted to any 
partner or member thereof,... 

(4) When a dealer to whom a part of the business has been transferred or who has 
obtained the whole or part of the stock relating to the business of a partnership which 
has been discontinued or dissolved or an undivided Hindu family which is partitioned 
obtains a certificate of registration he shall be liable to pay the tax on the turn-over in 
respect of sales or purchases of goods made by him with effect from the date of such 
transfer or business discontinuance or dissolution of the partnership, or the partition 
of the family, as the case may be.” 

The petitioner in this case is sought to be held Hable to pay arrears of 
sales-tax dues of the partnership firm of Messrs. Govindsharan Ramsharan 
Mawawala. He is sought to be held liable under the provisions of sub-s. (Z) 
of s. 26. As I have already indicated the contention of the petitioner is that 
he is not a transferee within the meaning of sub-s. (7). The contention of the 
respondents is that he is such a transferee. The rival contentions of the parties 
in. this connection are based on contrary submissions as regards true construc- 
tion and effect of sub-s. (7). It is apparent that the language in sub-s. (2) 
of s. 26 is clear and unambiguous when it provides:—‘‘When a dealer liable 
to pay the tax transfers the ownership of a part of his business”. The lan- 
guage in sub-s. (/) is in passive tense and ambiguous. There is no reference 
made to a dealer in that sub-section in the same manner as in sub-s. (2). The 
respondents contend that having regard to the sale of the right, title and 
interest of the partnership concern and the stock-in-trade and moveables in- 
eluding good-will and sub-tenancy rights in favour of the petitioner he must 
be held to fall within the phrase ‘‘when the ownership of the business of a 
dealer... is entirely transferred’’ as contained in sub-s. (7). In connection 
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withthis argument, it is necessary to bear in mind that the charging provisions 
of the'Act are contained in s. 5. Admittedly, therefore, the tax is levied against 
a ‘‘dealer’’, In this ease the liability to pay the tax was solely and exclusively 
‘of the partnership firm of Messrs. Govindram Ramsharan Mawawala. The 
Legislature envisaged the possibility of transfer of business by a dealer in whole 
“or in part and provided for payments of tax-liabilities upon transfers being 
-effected. Accordingly, in s. 11(4) the prescribed authority is authorised from 
time to time to amend a certificate of registration issued to a dealer after 
considering the information furnished under s. 25. Under s. 25 all the dealings 
of a dealer with reference to his business are described. Reference is made 
to (i) a sale or other disposal of business or any part of-business by a dealer, 
(ii) discontinuance of business and (ili) a dealer entering into partnership, as 
also (iv) a partition between the members of a joint family carrying on a 
business. It is significant that s. 25 attempts to envisage all possibilities of 
changes of ownership and dealings with his business by a dealer. It is, there- 
fore, that reference is made in sub-s. (4) of s. 11 and s. 25 to changes 
to be made in the certificate of registration. It appears to me that 
the provisions in s. 26 are intended to include and refer only to the same kinds 
-of dealings with a business by a dealer as are mentioned in s. 25. Obviously 
s. 25 does not refer to a sale of business by Collector in recovery proceedings. 

In connection with the arguments advanced on behalf of the respondents 
‘that sub-s. (J) of s. 26 refers to a forced sale by a Collector in recovery pro- 
ceedings, it is necessary to notice the language of sub-s. (J) where it provides 
‘that upon a transfer ‘‘the transferor and the transferee shall jointly and seve- 
rally be liable to pay any tax ineluding penalty, if any, payable in respect of 
-such business”. The liability for payment continues to be the obligation of 
the transferor inspite of transfer of business. The liability is joint as between 
the transferor and the transferee. In the matter of a sale by Collector having 
regard to this language of s. 26(/) a question must arise as to who is the trans- 
feror in the matter of such sales. It is clear that Collector as transferor was 
not intended to be liable to pay outstanding arrears of tax. Is it correct to 
hold as is argued on behalf of the respondents that in the matter of a sale by 
Collector in recovery proceedings the Collector is the statutory agent of the 
dealer who fails to discharge the sales-tax dues and that, accordingly, when 
the Collector issues a certificate of sale he represents the dealer and/or the 
‘original owner, and that the dealer is the transferor? It appears to me that 
such a construction would be very far fetched and contrary to law. In the 
matter of enforced sales the original owner or the original debtor or dealer is 
neither a seller nor a transferor. He would continue to be liable to pay all 
‘arrears of tax as assessee under the provisions of s. 5 and other provisions. 
However, it would be contrary to facts to hold that he is a transferor in the 
matter of change of ownership when property is sold by Collector in recovery 
proceedings. 

The question is whether effect can be given to the provisions as to the joint 
and several liability of transferor and transferee as provided in sub-s. (J) of 
s. 26 in the matter of a sale by Collector in recovery proceedings. If that is 
not possible the further question is as to whether sales in recovery proceed- 
ings are not covered by the provisions of sub-s. (Z) of s. 26. It is clear to 
me that a purchaser at an auction sale in recovery proceedings does not purchase 
any property from the original dealer or owner. It is true that he would pur- 
chase the property of that original owner and/or dealer. He must, if the 
section is applicable to him, be lable to pay the arrears of tax not only alone 
but jointly with the transferor. That provision for joint liability is obviously 
made because the transferee discharges under s. 26(/) vicariously the liability 
‘of the original owner and dealer. Apparently transferee mentioned in sub- 
s. (Z) would be entitled to be completely reimbursed by the transferor in res- 
_ pect of payments made in discharge of tax-lability of transferor. In the 
matter of a sale by Collector in recovery proceedings a transferee purchaser 
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eannot be entitled to such a right against the’ transferor-Collector. Hiving 
regard to this position it is clear that the transfer as mentioned in sub-s. (J) 
does not include or refer to sales by the Collector in recovery proceedings. 
The transaction of change of ownership as mentioned in sub-s. (J) of s. 26- 
must be as between a dealer and his purchaser, a dealer being referred to as 
transferor and the purchaser having been referred to as transferee. This. 
construction is consistent with the scheme of the Act and particularly the 
scheme in s. 25 as also in sub-ss. (2), (3) and (4) of s. 26. The construction as 
contended for on behalf of the respondents is entirely contrary to the scheme 
of the Act and the sections mentioned above. 
[The rest of the judgment is not material to this report.] 


Order and notice quashed. 
Solicitor for the petitioner: B. P. Pandit. 
Solicitors for the respondents: Little & Co. 


Before Mr. Justice Mody. 


RE: DR. ALMA LATIFI: NASIMA LATIFI.’ 


Indian Succession Act (XXXIX of 1925), Secs. 370, 213, 5(2), 324(1)—Special Marriage: 
Act (XLIII 1954), Sec. 21—Mahomedan whose marriage regisiered under Special 
Marriage Act dying leaving will—Application for succession certificate in respect of 
debts due to deceased whether can be granted under s. 370 of Indian Succession 
Act—-Whether s. 21 of Special Marriage Act bars such grant. 


Section 21 of the Special Marriage Act, 1954, does not remove the exception made 
by s. 213(2) of the Indian Succession Act, 1925, and, ‘therefore, s. 218(1) of the Indian 
Succession Act is not applicable to a Mahomedan whose marriage is solemnised or 
registered under the Special Marriage Act, and a succession certificate in respect of 
the debts due to such a person, who has died leaving a will, can be granted under 
s. 370 of the Indian Succession Act. 


Tre facts appear in the judgment. 
Ajit Mehta, for the petitioners. 


Mopy J. This is a petition for grant of a succession certificate. Dr. Alma: 
Latifi died on August 16, 1959. He was a Shia Mahomedan. He left a will 
which is dated September 18, 1958. A copy of that will is annexed as exh. A 
to the petition. By that will he appointed the three petitioners as the executrix 
and executors. The petitioners have, by this petition, applied for the grant 
of the succession certificate in respect of the properties mentioned in the sche- 
dule annexed to the petition. The properties consist of two particular debts due 
to the deceased. Probate in respect of the said will has not been granted nor 
has even been applied for. 


It appears from the said exh. A to the petition that in para. 1 of the will the- 
deceased has stated that his marriage with Nasima, being petitioner No. 1, was- 
duly solemnised under the provisions of the Special Marriage Act, 1954, on 
‘September 1, 1958, and that because of that reason succession to his property 
is regulated by the provisions of the Indian Succession Act, 1925. As regards 
the statement of fact contained in that paragraph there is obviously some mistake, 
because it has been pointed out in the petition that the deceased married peti- 
tioner No. 1 as far back as August 3, 1908, but that what happened on September- 
1, 1958, was that that marriage between the deceased and petitioner No. 1 was 
registered under the provisions of the Special Marriage Act, 1954. The de- 
ceased has apparently made a mistake by using the word “solemnised?? instead” 
of ‘‘registered’’. y 
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hae of the said statement contained in para. 1 of the will the office of 
« the Prothonotary of this Court dealing with testamentary matters took the 
point that as the marriage of the deceased was registered under the Special 
Marriage Act, 1954, succession certificate to any property of the deceased could 
not be issued in view of the provisions of s. 21 of the Special Marriage Act, 
and that only probate of the said will could be applied for and granted. The 
petitioners, however, contend that there is no legal bar to the grant of succes- 
sion certificate as applied for by this petition. Under the circumstances, the 
point for consideration is whether there is anything in s. 21 of the said Act 
which prevents the grant of succession certificate applied for by this petition. 

Now, this is an application for a succession certificate under s. 370 of the 
Indian Succession Act. Sub-section (J) of that section provides that a succes- 
sion certificate shall not be granted with respect to any debt or security to 
which a right is required by s. 212 or s. 213 to be established by letters of ad- 
ministration or probate. As it has been stated that the deceased has left a will, 
s. 212, which applies when there is no will, need not be considered by me. Sec- 
tion 213 of the Succession Act, however, applies when there is testacy and is, 
therefore, relevant. Sub-section (J) of that section, so far as it is relevant, 
provides that no right as executor can be established in any Court of Justice, 
unless a Court of competent jurisdiction in India has granted probate of the will 
or letters of administration with the will or with a copy of an authenticated copy 
of the will annexed. Sub-section (2) of that section, so far as it 1s material, 
provides that nothing in s. 213 shall apply in the case of wills made by Maho- 
medans. As this application for succession certificate 1s In respect of two 
debts due to the deceased, a succession certificate could be granted, because of 
the provisions of s. 370(/7), only if in respect of those two debts a right is re- 
quired by s. 218(2) to be established by probate. As the deceased was, 
however, a Mahomedan, because of the provisions of s. 218(2), the 
provisions of sub-s. (/) of that section did not apply. The bar contained 
in sub-s. (Z) of s. 870 would not apply as the right could be established in res- 
pect of the said two debts. A succession certificate can, therefore, be grantcd 
under the said s. 370. The question then remains whether the provisions of 
s. 21 of the Special Marriage Act prevent such a grant being made. 

As stated earlier, the marriage of the deceased was registered under the 
Special Marriage Act. Section 15 permits the registration of an earlier mar- 
riage. Section 18 of that Act states what is the effect of such registration and 
provides that upon proper registration, the marriage shall, as from the date of 
registration, be deemed. to be a marriage solemnized under that Act. Section 
21 of the Special Marriage Act is as under: 

' “Notwithstanding restrictions contained in the Indian Succession Act, 1925 (39 of 
1925), with respect to its application to members of certain communities, succession to 
the property of any person whose marriage is solemnized under this Act and to the 
property of the issue of such marriage shall be regulated by the provisions of the said 
Act and for the purposes of this section that Act shall have effect as if Chapter IH of 
Part V (Special Rules for. Parsi Intestates) had been omitted therefrom” 

What is material is the provision in this section that succession to the property 
shall be regulated by the provisions of the Indian Succession Act, 1925, and 
that it is to be so notwithstanding any restrictions contained in the Indian 
Succession Act, 1925, with respect to its application to members of certain com- 
munities. Now, the application of the provision of sub-s. (J) of s. 218 of the 
Succession Act is, by sub-s. (2) thereof, restricted to members of certain com- 
munities and, therefore, that provision does not apply to wills made by Maho- 
medans. The question, therefore, is whether by reason of s. 21 of the Special 
Marriage Act succession is to be regulated by the Succession Act. The sub- 
stantive provision of sub-s. (J) of the said s. 213 will apply notwithstanding 
the provision of sub-s. (2). In other words, the question is whether the effect 
of s: 21 of the Special Marriage Act is to remove the exception made by sub- 
s. (2) of s. 213 so as to make the ‘provision of sub-s. (J) of s. 213 applicable 
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even to a Mahomedan whose marriage is solemħised or registered undeg the 
Special Marriage Act. Now, the material words of s. 21 are ‘‘succession... 
shall be regulated...’’. What is the meaning of the word ‘‘succession’’ as. 
existing in the said s. 21 of the Special Marriage Act? Section 21 itself refers 
to the Indian Succession Act, 1925, and therefore, that word ‘‘succession’’ must 
have been used in the said s. 21 in the same sense as the same has been used in 
the Indian Succession Act, 1925. A reference to various sections of the Suc- 
eession Act, however, discloses that in that Act a distinction has been made 
between ‘‘suecession’’ to the property of the deceased and the ‘‘administration’’ 
of the property of the deceased. Succession has been used in that Act in the 
sense of beneficial succession to the property of the deceased. Property would 
mean the net property remaining after all the liabilities of the estate of the 
deceased are discharged. Administration of the property of the deceased would 
be concerned with the person who would be entitled or who can be allowed 
by the Court to deal with the property of the deceased, i.e., to gather it, to 
discharge the obligations of the estate by way of payment of the taxes payable 
by the estate and the debts of the estate ete., and thereafter actually hand over 
the estate to such persons as are entitled to succeed to it. Section 5(2) of the 
Succession Act provides that succession to the moveable property of a person 
deceased is regulated by the law of the country in which such person had 
his domicile at the time of his death. This provision concerns ‘‘succession’’ 
and lays down according to the law of which country is the person entitled 
to succeed to the moveable property of the deceased determined. Sub-section(/) 
of s. 324 of the Succession Act, however, provides that if the domicile of the 
deceased was not in India, the application of his moveable property to the 
payment of his debts is to be regulated by the law of India. It is obvious 
that s. 324(/) is the counter-part of s. 5(2) of the Succession Act. Section 5(2) 
deals with ‘‘suecession’’ whereas s. 324(7) deals with ‘‘administration’’ of the 
property of the deceased. Section 324 appears in Part IX of the Succession Act 
and a scrutiny of all the sections appearing in that Part discloses that all of 
them deal with the administration of the property of the deceased and none 
with succession. As a matter of fact the heading of that Part is ‘‘ Probate, 
Letters of Administration and Administration of assets of Deceased’’ which . 
makes it clear that that entire Part was intended to deal only with the adminis- 
tration of the assets of a deceased person. The opening section in Part IX is 
s. 217 and it specifically states that all grants of probate and letters of ad- 
ministration with the will annexed and the administration of the assets ‘of the 
deceased in cases of intestate succession shall be made or carried out, as the 
case may be, in accordance with the provisions of that Part. There are other 
provisions in that Act which clearly bring out the distinction between ‘‘suc- 
cession’’ and ‘‘administration’’, but I think that it is not necessary for me to 
refer to the same as a reference only to s. 5 and s. 324 is sufficient to bring 
out that distinction. That distinction between ‘‘succession’’ and ‘‘administra- 
tion’’ is not confined to the Indian Succession Act nor to only Indian statutes 
but the same is the meaning even according to Private International Daw. 
Rule 93 as formulated by Dicey in Dicey’s Conflict of Laws, 7th edn., p. 562, 
defines ‘‘succession’’ as beneficial succession to the property of a deceased 
person and states that ‘‘ administration’? means the dealing according to law 
with the property of a deceased person by a personal representative. 


- It is, therefore, clear that s. 21 of the Special Marriage Act deals with suc- 
cession to the property and not with the administration of the property. The 
question as to when a succession certificate or probate or letters of administra- 
tion should be granted, to whom they should be granted etc. relate to the 
administration and not to the succession of the pronerty of a deceased person. 
Sections 212 and 213 of the Succession Act deal with letters of Administration 
and probate and not with succession and, therefore, in mv opinion, the provision 
-contained in s. 21 does not in any way effect or negative the exception made by 
sub-s. (2) of s. 213. I am, therefore, of the opinion that there is nothing in 
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S. 2 a debars the petitionêrs from applying for and obtaining the sueces- 
« sion certificate as applied for by this petition. I, therefore, direct the Protho- 
notary’s office to deal with this petition on that basis. 


Solicitors for the petitioners: S. F. B. Tyabji & Co. 


APPELLATE CIVIL 
[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Shikhare. 


SHRIDHAR DAMODHAR MEGHARE v. COMMISSIONER OF 
NAGPUR DIVISION.* 

Bombay Village Panchayats Act (Bom. III of 1959), Secs, 14, 16, 186(4)—Madhya Pradesh 

Land Revenue Code (II of 1955), Sec. 214—Central Provinces and Berar Panchayats 

° Act (Act I of 1947)—Bombay Hereditary Offices Act (Bom. II of 1874), Sees. 42, 4— 

Sarpanch of Panchayat governed by Act I of 1947 appointed patel under Act II of 

1955—Applicability of Explanation 3 to s. 14 of Bom, Act IH of 1959—Whether s. 14 
retrospective in operation. 


The clause “under the Bombay Hereditary Offices Act, 1874” in Explanation 3 to 
s. 14 of the Bombay Village Panchayats Act, 1958, governs not only the clause 
“police patel who is an officiator” but also the clause “officiating revenue or police 
patel.” Therefore, Explanation 3 to s. 14 of the Act is not applicable to the case of 
a person who was elected a Sarpanch of a Panchayat governed by the Central Pro- 
vinces and Berar Panchayats Act, 1946, and who was also appointed a Patel under 
s. 214 of the Madhya Pradesh Land Revenue Code, 1954. 

Section 14 of the Bombay Village Panchayats Act, 1958, is not retrospective in 
its operation. 


Tas facts appear in the judgment. 


L. M. Wakhare, for the petitioner. 
G. E. Mudholkar, Assistant Special Government Pleader, for respondent No. 2 


TAMBE J. This is a petition under arts. 226 and 227 of the Constitution of 
India. 7 

A Gram Panchayat was established in Mouza Gawandi, Taluq and District 
Yeotmal under the Central Provinces and Berar Panchayats Act, 1946 (Act 
I of 1947). To this Panchayat, petitioner was elected a panch some time in the 
year 1956 prior to the date on which the States Reorganiza‘ion Act came into 
force. ‘Similarly, in due course, he was also elected Sarpanch of that Panchayat. 
It was then the policy of the Madhya Pradesh Government to give preference 
to Sarpanchas in the matter of appointing patels of the Village. In pursuance 
of this policy the petitioner was appointed the patel of that village after his 
election as a Sarpanch. As a result of the States Reorganization Act, Yeotmal 
district and some other territories became part of the newly organised State 
of Bombay. The Legislature of the State of Bombay enacted a law in the 
year 1959 called the Bombay Village Panchayats Act (Act III of 1959). It 
was enacted to amend and consolidate the law relating to the constitution and 
administration of village panchayats in the S‘ate of Bombay and certain other 
connected matters. It came into force on June 1, 1959, throughout the State 
of Bombay. 


For purposes of this case it would be sufficient to refer to a few sections of 
the Bombay Village Panchayats Act. Section 14 enumerates the disqualifi- 
cations and we are here concerned with el. (Z) of s. 14 read with the Third 
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Explanation. They are in following terms: > 


“No person shall þe a member of a panchayat, or continue as such, who— 

(i) is a servant of the Government or a servant of’any local authority;... 

Explanation 3.—For the purpose of clause (i), an officiating revenue or police patel or 
revenue or police patel who is an officiator under the Bombay Hereditary Offices Act, 
1874, shall be deemed to be a servant of the Government.” 


Section 16 provides: 

“(1) If any member of a panchayat,— 

(a) who is elected or appointed as such, was subject to any of the disqualifications 
mentioned in section 14 at the time of his election or appointment, or 

(b) during the term for which he has been elected or appointed, incurs any of the 
disqualifications, mentioned in section 14, 
he shall be disabled from continuing to he a member, and his office shall become vacant. 

(2) In every case, the authority competent to decide whether a vacancy has arisen 
shall be the Collector. The Collector may give his decision either on an application 
made to him by any person, or on his own motion. Until the Collector decides that the 
vacancy has arisen, the member shall not be disabled under sub-section (1) from cbn- 
tinuing to be a member. Any person aggrieved by the decision of the Collector may, 
within a period of fifteen days from the date of such decision, appeal to the State 
Government, and the orders passed by the State Government in such appeal shall be final: 

Provided that no order shall be passed under this sub-section by the Collector 
against any member without giving him a reasonable opportunity of being heard.” 

It appears that purporting to act under the aforesaid two provisions of law, 
the Collector issued a notice to the petitioner to show cause why vacancies should 
not be declared in respect of the post of Sarpanch and the post of Panch held 
by the petitioner in view of the disqualification incurred by him by holding the 
post of a patel. It appears soon thereafter the Government changed its mind 
and informed its officers that Panchas or Sarpanchas under the Madhya Pradesh 
Act holding the’ post of Patel prior to the day the new Act came into force 
should not be disqualified from holding the post and should be given an option 
of resigning either the post of the Panch or the post of the patel. In pursuance 
of this decision of the Government, another communication was addressed to 
the petitioner. The material part reads thus: 

“According to the notice K 2970-SL d/—12-8-59 of this office, we have informed 
you to tender the resignation of the office of Sar Panch. But now we have received 
fresh orders from the Government that you can tender resignation of one of the posts, 
either of patel or sarpanch. 

Therefore, you should inform us according to your will and tender resignation of 

any post and thus inform us by return post before 16-8-59.” 
The petitioner promptly responded to this communication and resigned the 
post of a Patel held by him. Thereafter on June 4, 1960, another notice. was 
served on him by the Collector under s. 16(2) together with s. 14(7) of the 
new Act. The petitioner appeared and showed cause. The Collector took the 
view that under s. 14(/) read with the Third Explanation the petitioner had 
incurred a disqualification, that disqualification existed on June 1, 1959, the 
resignation tendered by him in August 1959 when that disqualification was 
brought to his notice cannot have the effect of removing the disqualification. 
The petitioner being disqualified to hold the post of a Panch and Sarpanch, 
vacancies had occurred by operation of law and the posts of the Panch and 
Sarpanch had fallen vacant. He made an order accordingly on September 28, 
1960. Against this order the petitioner took an appeal which was heard by 
the Commissioner to whom the powers of the State Government have been 
delegated. The Commissioner agreed with the view of the Collector and the 
appeal was dismissed. The petitioner by this petition has, therefore, come. to 
this Court, wherein he prayed that the aforesaid two adverse orders of the 
Collector and the Commissioner be quashed. 
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MÉ Wakhare, the learned counsel for the petitioner, contends that both the 

authorities were in error in holding that the petitioner’s case fell under the 
Third Explanation. It is the argument of Mr. Wakhare that the Third. Expla- 
nation governs only-the persons appointed as Patels under the Bombay Here- 
ditary Offices Act of 1874 and- not Patel appointed under any other enactment. 
The petitioner has been appointed a Patel under s. 214 of the M.P. Land Re- 
venue Code and, therefore, the Third Explanation has no application to his 
case. The authorities were, therefore, in error in holding that by virtue of the 
Third Explanation the petitioner’s case fell within the mischief of cl. (Z) of 
s. 14 of the new Act. The contention of Mr. Wakhare, in our opinion, is well- 
founded. The learned Collector in construing the Third Explanation has ob- 
served : 

“This is clear as the explanation 3, contains two distinct clauses as detailed below:— 

(i) An officiating Revenue or Police Patel, shall be deemed to be a servant of the 
Government. 

(ii) Revenue or Police Patel, who is an officiator under the Bombay Hereditary 
Offices Act, 1874 shall be deemed to be a servant of the Government.” 
In our opinion, such a construction is not possible in view of the provisions of 
the Bombay Hereditary Offices Act, 1874. When those provisions are kept in 
view, it is clear that the clause ‘‘under the Bombay Hereditary Offices Act, 1874”? 
governs not only the clause ‘‘Police Patel who is an officiator’’ but also the 
clause ‘‘officiating revenue or Police Patel”. To hold otherwise would mean 
that a person who is an officiating revenue or police patel under the Bombay 
Hereditary Offices Act, 1874, who enjoys the watan would not be hit by the 
Explanation but a revenue or police patel who is an officiator under the Bombay 
Hereditary Offices Act, 1874, alone would be hit by the Explanation. Section 
42 of that Act provided that: 


-` “Every representative watandar whose duty is to officiate shall, if a fit and proper 

person, perform the duties of the hereditary office himself on being so required by the 
Collector, but may be permitted by the Collector to appoint a deputy”. 
It would thus be seen that it was the primary duty of the watandar-patel to 
perform the duties of the patel when he was called upon to do so. He could 
perform that duty by a deputy only when the Collector permitted him to do 
so. Section 4, which is the interpretation clause, defined ‘‘Officiator’’ in follow- 
mg terms:-— 

“‘Officiator’ means fhe person actually performing the duties of an hereditary office 
for the time being, whether he be a representative watandar or a deputy or a substitute 
appointed under any of the provisions of this Act.” 

It would thus be seen that the Act itself made a distinction between an officiat- 
ing revenue or police patel and revenue or police patel who is an officiator, the 
officiator being the person actually performing the duties of the patel, the 
officiating person being the person entitled to the watan of the patelki. It is to 
bring in both these classes within the mischief of the section that Explanation 
8 to that section has been enacted. In our opinion, therefore, the learned 
Collector and the Commissioner were in error in holding that the petitioner’s 
‘ease fell within the mischief of the Third Explanation to s. 14 of the Bombay 
Village Panchayats Act, 1958. : 
- Even assuming that it i$ possible to construe the Explanation in the manner 
it has been construed by the Collector, in our opinion, the view taken by the 
authorities that a vacancy has occurred on account of the disqualification in- 
curred by the petitioner under s. 14(¢) of the Bombay Village Panchayats Act, 
1958, is not correct. It is a fundamental rule of construction that no statute 
shall be construed so as to have a retrospective operation, unless its language 
is such as plamly to require such a construction. Every statute is presumed 
to have prospective operation. To accept the view taken by the authorities would 
mount to giving a retrospective operation to the new Act. On the facts stated 


above, it is clear that since the new Act has come into force on June 1, 1959, 
B.L.R—60 
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the petitioner had not incurred any disqualification. He had not been apPoint- 
ed Patel on a date subsequent to June 1, 1959. He had been appointed Patel 
some time in the year 1956, and that was not a disqualification then but, on 
the other hand, it was the Government’s policy to appoint the Sarpanch as a 
Patel. The petitioner was accordingly appointed Patel not because he wanted. 
it but because it was the Government’s policy to do so. The petitioner was -duly 
elected representative of the constituency in the Panchayat. Not only that 
but the petitioner was also a duly elected Sarpanch of the Panchayat. The 
petitioner, therefore, had a right to hold that post and that right cannot be 
destroyed by giving retrospective operation to the new Act unless we find any- 
thing in the language of the Act to require such a construction.. 

Mr. Mudholkar, the learned counsel for the respondent, referred us to s. 186 
of the Act (IIT of 1959) in general and sub-s. (4) of that section in particular. 
Section 185 enumerates the various enactments which are repealed. The Central 
Provinces and Berar Panchayats Act, 1946, is one of the Acts repealed. Sec- 
tion 186 provides: 

“Notwithstanding the repeal of the said laws and the foregoing provisions of this Act— 

(1) any local area declared to be a village immediately before the coming into force 
of this Act shall be deemed to be a village under this Act; 

(2) the panchayats constituted under the said Acts immediately before the said date 
(hereinafter called “the old panchayats”) shall be deemed to be panchayats of the res~ 
pective villages (hereinafter called “the new panchayat’); 

(3) the Sarpanch, the Deputy Sarpanch or Upa-Sarpanch and the members or pan- 
chas elected or appointed for the old panchayats and holding office immediately before 
the said date shall respectively be deemed to be the Sarpanch, the Upa-Sarpanch, ‘and 
the members of the new panchayats; 

(4) the said Sarpanch, the Upa-Sarpanch and the members’ shall hold’ offi e as ,such 
Sarpanch, the Upa-Sarpanch and members for the period for’ which they would have 
held office under the said Acts, subject however to the provisions Beating to disqualifica- 
tion, resignation, removal and vacancy’ provided in the Act;” 

Mr. Mudholkar laying emphasis on the last clause in sub-s: (4) of s. 186 of the 
Bombay Village Panchayats Act, 1958, viz. ‘‘subject however to the provisions 
relating to disqualification, resignation, rémoval and vacancy provided in this 
Act” contends that the persons who had been elected Panthas of a Panchayat 
under the M. P. Act can continue by virtue of the said provision only if they 
are not disqualified to hold the post under the new Act; this clause,- therefore, 
shows that the intention of the Legislature was to give retrospective operation 
to s. 14 of the Act. It is not possible for us to accept this contention, ‘The 
first three sub-sections create three legal fictions. Villages: declared under old 
Act are deemed to be villages under the new Act, Panchayats constituted under 
the old Act are deemed to be Panchayats constituted under the new Act, and 
persons holding offices of Sarpanch, Upa-Sarpanch and panch: immediately be- 
fore the coming into force of the new Act are deemed to be the persons holding 
their respective offices under the new Act. Sub-section (3), which relates to the 
constitution of the new Panchayats is unqualified in terms! -It:ean be safely 
assumed that the Legislature must have been well aware that: under the old Act 
to hold the office of a patel was not a disqualification, but, on the other hand, it 
was the policy of the Government to appoint panchas and Sarpanchas as Patels. 
> Even then the Legislature has in terms stated that the perspns: who had been 
already elected panchas, Sarpanchas or Upa- Sarpanchas would: be the Panchas, 
Sarpanchas or Upa- Sarpanchas of the new Panchayats. It shows: -that the Legis-. 
lature had not the intention of disqualifying those persons, if any of them 
suffered this disqualification under s. 14. Had the intention of. the Legislature 
been such, the clause ‘‘subject however to the provisions relating to disquali- 
fication ete.’’ would have occurred in sub-s. (3) and-not in,sub-s, (4)..Sub- 
section (4) provides for the tenure of office of those who by virtue of sub-s. (3) 
become panchas, Sarpanchas or Upa-Sarpanchas of the ‘new ‘Panchayats. and 
that leads to‘ the conclusion that unless and until these persons incurred: dis- 
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qualéfications under the new “Act subsequently to the date on which’ the ‘new 
Act has come into force, their seats cannot be declared vacant.: In other words, 
we do not find anything in s. 186 which would lead us to hold that it was the 
intention: of the Legislature to give retrospective operation to s. 14 of the Act: 

In the result the application is allowed and-the aforesaid orders of-the ‘Collec- 
tor of daté September 28, 1960, and of the Commissioner of date October 15, 1960, 
are set-aside. The rule is made absolute. The respondent shall pay the’ peti- 
tioner” S costs. 


ak oy - ‘ . Rule made ahaolitg. 
i l ; 


FULL BENCH .- 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Mody and 
Mr. Justice Tarkunde. 


~> THE ELPHINSTONE SPG. & WVG. MILLS CO., LTD. v. 
MESSRS. SONDHI SONS (PRIVATE) LTD.* 


Civil Procedure Code (Act V of 1908), O. IX, r. 13—Letters Patent (Bombay), Cl. 15— 
Order under O. IX, r. 13 setting aside decree whether appealable under cl. 15, Letters 
Patent—Whether such order a judgment within cl. 15. 


l Àn order setting aside a decree under O. IX, r. 13, of the Civil Procedure Code, 
1908, is not a judgment within the meaning of cl. 15 of the Letters Patent and con- 
sequently no appeal lies against such an order. It does not make any difference 
whether the order was made under this rule or purports to have been made under 
this -rule. 

_ Maharaj Kishore Khanna v. Kiran Shashi Dasi,? Baldeodas y. Shubchurndas’® and 
Tulsiram v. Sitaram, agreed with. 
na -~ Chandi Charan v. Taanendranah? explained. 

Almeida v. Ramchandra Asavle, commented upon. 

Asrumati Debi v. Kumar Rupendra Deb Raikot,’ The. Justices of the Peace. for 
Caleatta v. The Oriental, Gas Company,’ Sonbai widow of Fazul Habibhai v. Ahmed- 
“bha Habibhai,’ Miya Mahomed v. Zorabi,’ Salemahomed v. Mahomed Taher,” and 
’ Manohar v. Baliram,” referred to. 


THE ELPHINSTONE Spa. & Wve. Minis Go, LTD. (plaintiffs) filed a suit on 
the Original Side of the High Court agáinst , Messrs. Sondhi Sons (Private) 
Ltd. (defendants) claiming a certain amount of money as due to them. Wher 
the suit came on for hearing, after several adjournments, the defendants again 
applied for adjournment but this application was rejected. . Thereafter an ezg- 
parte decree was passed against the defendants. The defendants then took a 
“notice, of motion for setting aside the decree and ultimately the Court made the 
notice of motion absolute and set aside the decree passed against the defendants; 
The plaintifis filed an appeal against the order. ‘setting aside the decree. under 
el. 15 "of the Letters Patent. .When the appeal came on for hearing before 
Mudidtkar Acting C.J. and Shah J., a preliminary objection was raised on be- 
half of the defendants that an order setting aside a decree was not a judgment, 
within’ “the meaning of cl. 15 of the Letters Patent..and, therefore, no appeal 
lay against such an order. On September 16, 1960, Mudholkar, Acting C.J.) 
delivered ‘the. following judgment referring: a “question for decision by a Full 


Bench: A ; Eo i 

eDactiled, Auqust 23, 19681. OCJ. ied X; are ee “1159. ‘ 

Np. 18 of 1959 - Suit No -2°9 of 1958. ` (1872) 8 Beng. L.R. 433., - >o 
(921) LL.B. 49 Cal 616... ae ne (1872)9 Bom H.C.R. 398.-: ; 
aie osey AER, Cal.’ 327. ‘+ 7g (1909) 11 Rom L.R. 241, at p. 245. 

3 [1959] ALR. Cal. 389. 10 (1957) 59 Bom. L.R. 1193. , 

4! 6199] ALR. Cal. 667. 7 ]1 1952] Nag. 471, F.B. 
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_ MUpDHOLKAR Actg. C.J. This is an appeal from the judgment of Mr. Justice 
K. K, Desai setting aside an ex parte decree made by Mr. Justice Mody in a suit 
on December 17,1958. Mr. Chagla, who appears for the defendants-respondents, 
contends that an appeal does not lie against an order of the kind made by Mr. 
Justice Desai under cl. 15 of the Letters Patent. Mr. Mody, who appears for the 
plaintiffs-appellants, contends that the decree which was passed by Mr. Justice 
Mody was under O. XVII, r. 3, of the Civil Procedure Code, that consequently 
such a decree could not be set aside under O. IX, r. 13, of the Civil Procedure 
Code and that the order of Mr. Justice K. K. Desai setting it aside is with juris- 
diction. The question whether Mr. Justice K. K. Desai acted within or beyond 
his jurisdiction could only be canvassed before us if the order which he ulti- 
mately made setting aside the decree amounts to a judgment within cl. 15 of 
the Letters Patent. Upon the question, whether an order made by a Judge in 
exercise of his Original jurisdiction amounts to a judgment or not within the 
meaning of the word occurring in cl. 15 of the Letters Patent, there is a diver- 
gence of views in India. The Supreme Court had occasion to notice this in 
Asrumati Debi yv. Kumar Rupendra Deb Raikot.1 Even there, their Lordships 
have refrained from giving a comprehensive definition of the word ‘‘judgment’’. 
Mr. Mody’s argument is that where, as here, the decision of a Judge in a pro- 
eeeding on.the Original Side of the High Court has the result of vacating a 
deeree which had been passed in favour of one of the parties, it amounts to a 
judgment within el. 15 of the Letters Patent. In support of his contention, he 
has placed reliance upon the decision in Behari Lal Shaha v. Jnanendra Nath 
Bhattacharjea.2 Thus, according to him, wherever an Appellate Court makes 
an order of remand that order amounts to a judgment and would in appropriate 
circumstances be appealable as a judgment. I have myself expressed the view 
in Manohar v. Baliram,® that an order of remand passed by a single Judge of 
the High Court sitting in second appeal does not amount to a judgment within 
the meaning of cl. 10 of the Letters Patent of the former High Court of Nagpur. 
There are numerous other decisions on the point and we think that it is desir- 
able that it should be settled authoritatively once for all. We, therefore, refer 
the following question for decision by a Full Bench :— 


“Whether the order of a Single Judge on the Original Side of the High Court 
setting aside an ex parte decree under O. IX, R. 13, of the Civil Procedure Code or 
purporating to be one thereunder, amounts to a judgment within the meaning of that 
expression occurring in Clause 15 of the Letters Patent and is appealable?” 


THE question referred to was heard by a full bench composed of Chainani 
C.J. and Mody and Tarkunde JJ. 


K. 8S. Cooper, for the appellants. 
S. C. Chagla, for the respondents. 


CHAINANI C. J. On August 19, 1958, the appellants had filed a suit on the 
Original Side of this High Court and in this suit they claimed a certain amount 
as being due and payable to them by the respondents-defendants. The writ of 
summons was served on the defendants on October 3, 1958. Thereafter the 
suit was adjourned several times in order to enable the defendants to file a 
written statement. The suit then came up for hearing on December 17, 1958. 
On that date the defendants again applied for adjournment of the hearing. 
That application was rejected. The defendants’ counsel then asked for permis- 
sion to withdraw from the case and this was granted. The plaintiffs led some 
evidence and thereafter a decree was passed against the defendants. On Janu- 
ary 9, 1959, the defendants took out a notice of motion for setting aside the 
decree passed against them. This was opposed by the plaintiffs. On January 
16, 1959, Mr. Justice K. K. Desai made an order, by which he made the notice 


1 [1953]8.C.R. 1159. 3 [1952] Nag. 471, F.B., at pp. 523-to 526. 
2 (1917) 21C.W.N. 921, at p. 924, column 2. lita S” Pp 
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of nfotion absolute on‘ certain conditions. He set aside the decree passed against 
the defendants. Against the order made by him an appeal was filed under 
el. 15 of the Letters Patent. When the appeal came up for hearing, a preli- 
minary objection was raised that the appeal was not competent. It was con? 
tended that an order setting aside a decree is not a judgment within the mean- 
ing of el. 15 of the Letters Patent and that, consequently, no appeal lies against 
such an order. The Division Bench hearing the appeal decided to refer the 
following question to the Full Bench: 


“Whether the order of a single Judge on the Original Side of the High Court setting 

aside an ex parte decree under Order 9 Rule 13 of the Civil Procedure Code or purport- 
ing to be one thereunder, amounts to a judgment within the meaning of that expression 
occurring in clause 15 of the Letters Patent and is appealable?” 
There has been. considerable divergence of Judicial opinion in regard to the mean- 
ing of the word ‘‘judgment’’ used im cl. 15 of the Letters Patent. The different 
views held on this point were noticed by the Supreme Court in Asrumats Debi 
v. Kumar Rupendra Deb Raikot’ but the Supreme Court did not express any 
final opinion in the matter. In The Justice of the Peace for Calcutta v. The 
Oriental Gas Company2 Couch C.J. defined the word ‘‘judgment’’ as follows 
(p. 452) : 

“...We think that ‘judgment’ in clause 15 means a decision which affects the merits 
of the question between the parties by determining some right or liability. It may be 
either final, or preliminary or interlocutory, the difference between them being that a 
final judgment determines the whole cause or suit, and a preliminary or interlocutory 
judgment determines only a part of it, leaving other matters to be determined.” 

As observed in Asrumati Debi v. Kumar Rupendra, at p. 1166, ‘‘the judgment 
must be the final pronouncement, which puts an end to the proceeding so far as 
the Court dealing with it is concerned.’’ It has also been held in several cases that 
an order, which is merely procedural in character or which can only be regard- 
ed as a step in the progress of a suit, is not a judgment. In this Court the 
definition given by Couch C.J. has always been followed, see Sonbai widow of 
Fazul Habibhat v. Ahmedbhai Habibhaa,s Miya Mahomed v. Zorabi,* and Sale- 
mahomed v. Mahomed Taher. We feel that we must adhere to the practice, 
which has been followed so far, and apply the same definition in the present case. 

An application or a notice of motion taken out to set aside a decree passed in 
a suit is not a proceeding in the suit. It is not an- interlocutory application 
made during the pendency of the suit. It is a separate proceeding, which is 
taken after the suit has been disposed of and has come to an end by the decree 
being passed. The proceeding terminates when an order setting aside the de- 
cree is made. Such an order would, therefore, satisfy one of the requirements 
for its bemg considered to be a judgment. 

The material question, however, to be considered is whether such an order 
affects the merits of the question between the parties. The result of the order 
no doubt is that the plaintiff is deprived of a valuable right, which had accrued 
to him under the decree which had been passed. in his favour. It also relieves 
the defendant of his liability under that decree . But the order does not de- 
cide any of the matters in controversy in the suit. In a proceeding to set aside 
a decree, the only question which the Court is called upon to consider is whether 
sufficient- cause has been shown for the decree being set aside and the suit being 
restored. In such a proceeding the Court is not required to and does not de- 
cide any question arising in the suit. When, therefore, a decree is set aside, 
there is no determination of the questions in controversy between the parties. 
All the: matters are left open for a fresh adjudication. The right of the plain- 
tiff to have his claim determined by a Court is not affected in any way. Simi- 
larly, the defendant’s liability in respect. of such a claim is not affected, but 


1 [1953]S.C.R. 1159. 4 (1909) 11 Bom. L.R. 241, at p, 245. 
2 (1872) 8 Beng. L.R. 433. 6 (1957) 59 Bom. L.R. 1193. 
3 (1872)9 Bom. H.C.R, 398. l 
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remains ‘to-be adjudicated upon; The questions in dispute between the. parties ` 
are, therefore, not determined by. an ‘order setting aside an ex parte decree. 
Such: an order i is not, therefore, in our opinion, a judgment within the meaning 
of cl. 15: of, the Letters Patent. 

-This is also the view, which had been taken by the Calcutta High Court in 
several cases. In Maharaj Kishore Khanna v. Kiran Shashi Dasi, it was 
held; following an earlier unreported decision of that Court, that no appeal lies 
against an order made under O. IX, r. 9, Civil Procedure Code restoring: a suit. 
The same view was taken- in regard to an order made under O. IX, r. 18, setting 
aside an eg. parte. decree in Baldeodas y. Shubchurndas.’ In his judgment in 
this case, Sanderson C.J. observed. (p. 328) : a 

“The resili of the learned’ Judge’ s order is that the merits of the gabatons: between 
the parties in the suit have not been decided. On the contrary the result'is that the 
suit- has been restored and the matters in dispute and the question whether the defendants 
are liable. for the amount claimed have: yet to be decided.” i í 
Both. these decisions were’ followed in. Tulsiram.-v. Sitaram.® 

‘No decision has been cited- before eus, in .which a contrary view has peer fala 
that an order setting aside a decree: either under O. IX; r. 9, or under On TX} r:13, 
is a ‘‘judgment’’. Mr. Cooper on behalf of the plaintiffs has relied on( the. de- 
cision of the Calcutta High Court in Chandi Charan v, Jnanendranath,? in 
which, it was held that. an order made by a single Judge setting aside a decree 
passed by a District Judge and remanding the case for rehearing of the appeal 
on, merits, was a judgment, as ‘‘the effect of the decision was to terminate the 
appeal in the Court and also to vacate the decree made by the District Judge’! 
and, also because ‘‘a decree had been drawn up in the High, Court to give effect 
to this decision.” Mr. Cooper relied on the observations in the judgment in 
this case that the expression ‘‘some right or liability’? in the definition of, 
Couch ‘C.J. is not restricted to the right in controversy in the suit itself. If 
these observations are read along with the rest of the judgment, it would be 
clear that what the learned. Judges wanted to convey was that if the, right in 
controversy in appeal 1 is decided and the appeal terminates with a deeree being 
drawn up to give effect to the decision in appeal, the decision in appeal would 
be a judgment within the meaning of the Letters Patent. Such a decision, 
which terminates the appeal and results in a decree being passed, stands on 
quite a different footing from an order setting aside an ex parte decree. A 
somewhat different view in regard to an order of remand was taken by. the 
Nagpur High Court in Manohar v. Baliram,’° in which the decision of the 
majority of the J udges was that when a remand order by a single Judge of the 
High Court sitting in second appeal merely remits an issue for trial or orders 
some evidence to be taken but does not decide the controversy either wholly or 
a the remand order cannot be treated as a judgment within the mean- 

ing of cl. 10 of’ the Letters ‘Patent of the Nagpur High Court; but where the 
Court sets aside a decree and making a binding order on the merits of the 
controversy remits the case for trial according to its decision, the order must 
be‘treated as a Judgment within the meaning of the clause. It is not necessary 
for us in this case to express any opinion as to whether an order of remand is 
a Judgment, for such an order is of quite a different nature than an order 
setting aside an ex parte decree either under O. IX. r. 9, or under O. IX, r. 13. 

“In Almeida v. Ramchandra Asavle,11 it was decided that no appeal lies 
under el. 15 of the Letters Patent from an order setting aside an abatement 
of a suit’ under O. XXTI, r. 9, Civil Procedure Code, because such an order 
doés not’ ‘affect the merits of the’ dispute between the parties. That view is, in 
eur opinion, correct. We may, however, add that we do not agree with. the 
other reason given in that case, viz., that an anomaly. would arise, if an order 
sétting aside an abatement made by a Judge on the Original Side is held 

6 (1921) I.L.R. 49 Cal. 616.1 7'r C 3! 9 [1919] A.T.R. Cal. 667. a 
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to°hg appealable, even though such an order, if made by any other Court, 
would not ‘be appealable under O. XUIII, r. 1. There are several orders 
referred to in this: ‘rule, ‘which are ' appealable, but against which no appeal 
would ‘lie! if they were ‘made by a Judge on the Original Side. Similarly, an 
appeal lies againgt certain interim orders made by a Judge on the Original Side, 
but which are not appealable under the Code. 

Various’ othér authorities have been cited before us in regard to the manner 
in which the above definition of Couch C.J. has been applied in different cases. 
These’ cases are’ ‘not, easy to reconcile. No useful purpose will be served by our 
attempting tö“do so; nor ‘is this necessary for the purpose of deciding the ques: 
tion, which las beer referred to us. We do not, therefore, consider it necessary 
to refer to these cases. 

In our opinion, therefore, an order setting aside a decree under O. IX, r. 13 
is not a Judgment within the meaning of cl. 15 of the Letters Patent. Tt does 
not make ‘any’ difference ‘whether the order was made under this rule or pur- 
ports to have’ been ‘made under this rule. Thé reply to the question referred 
to the Full Bench" will, therefore, be in the negative. 


Solicitors for: the, appellants: Amarchand & Mangaldas & Malvi Ranchhod- 
das.& Co. 
Solicitors for. the respondents: Mulla & Mulla & Craigie Blunt & Caroe. 


. à - SUPREME COURT. 


t aot ‘cae —- 


Present: Mr. Justice p B. Gulenivasadtior: Mr. Justice A. K. Sarkar, Mr. Justice 
'K. Subba Rab, Mr. Justice K. N. Wanchoo and Mr. Justice J. R. Mudhotkar: 


THE PRAKASH. COTTON MILLS (PRIVATE) LTD. v. THE STATE OF 
BOMBAY.* 


Bombay Industrial ‘Relations Act (Bom. XI of 1947), Secs. 114(2), 95-A—Ambit of State 
Government's power of giving direction under s. 114(2)--Whether exercise of power 
ander s. as ‘to be in conformity with law laid down by Full Bench of Indus- 
trial Court.: >: 


The State Government’s power to make a direction under s. 114(2) of the Bombay 
_ industrial Relations’ Act, 1947, is co-terminus with the power of an adjudicator (be 
it a labour Court, anh Industrial Court or a wage board under the Act) to make an 
. award thereunder, a3 d the State Government cannot under s, 114(2) of the Act do 
what an adjudicator cannot do under the Act. 


THE facts are stated at 59 Bombay Law Reporter 836. 

CAH Bhatt, A: N. Andley, J. B. Dadachanjt, Rameshwar Nath and P. L. 
Vohra, for’ the appéllants. 

R: C anaparhi Tyer. and D. Gupta, for the respondent. 


Wancxoo 7 TAE SE A Subba Rao and Mudholkar JJ. concurring; 
Sarkar J., dissenting.] This appeal by certificate granted by the High Court 
of Bombay raises the constitutionality of s. 114(2) of. the Bombay Industrial Re- 
lations Act,‘ No. -XI of 1947, (hereinafter called the Act). The brief facts 
necessary for present purposes are these. The appellant is a cotton textile mill 
situate in Bombay. It is said that the appellant had been continuously making 
losses from 1950'to 1955. References were, however, made under s. 73-A of the 
Act by the Rashtriya Mill Mazdoor Sangh, Bombay, in respect of disputes 
relating’ to: bonus for-the years 1952 and 1953, which are said to be pending 
before’ the Industrial’ Court, Bombay. The case of the appellant before the 


*Decided, February 16, 1961. Civil Appedl No. 759 of 1987. 
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Industrial Court was that as it had made losses there was no question "of dts 
paying any bonus for the years in dispute. It seems that at the same time 
there were cases relating to bonus of other mills pending before the Industrial 
Court and the appellant applied that its case should be dealt with separately, 
and this prayer was acceded to. It seems that while the references were pend- 
ing, an agreement was arrived at between the Mill-owners’ Association, Bom: 
bay and the Rashtriya Mill Mazdoor Sangh, Bombay, with respect to payment 
of bonus for the years 1952 to 1957 and the agreement was to come into force 
with respect to each mill when it was signed by each member mill of the Mull- 
owners’ Association. Clause (6) of that agreement provided for payment of 
bonus even where the profit made by a mill was not adequate to provide for 
all prior charges as per the Full Bench formula evolved by the Labour Appel- 
late Tribunal in The ‘Mill-owners’ Association, Bombay v. The Rashtriya Mill 
Mazdoor Sangh, Bombay’ or even where a mill made actual loss, the minimum 
bonus being in either of these two cases 4.8 per cent. of the basic wages earned 
during the year, subject to such mill being entitled to adjust the amount thus 
paid by it as the minimum bonus against any available surplus in any subse- 
quent year or years under the provisions of the agreement. This agreement 
was registered and was made enforceable as an award against those mills which 
were parties thereto. The appellant, however, did not sign the agreement. and, 
therefore, it was not enforced as an award by the Industrial Court against the 
appellant. Thereafter the Rashtriya Mill Mazdoor Sangh wrote to the Govern- 
ment of Bombay requesting that the said award should be enforced against 
the appellant in exercise of the powers vested in the Government by s. 114(2) 
of the Act. After necessary action under s. 114(2), the Government of Bom- 
bay issued a notification dated July 31, 1956, directing that the award made 
by the Industrial Court on March 13, 1956, for payment of bonus for the years 
1952 and 1953 and also for the years 1954 to 1957 be enforced against the 
appellant. 

This was followed by a writ petition by the appellant in the High Court 
challenging the constitutionality of s. 114(2) and also challenging the power of 
the State Government to issue such a notification under that provision. The 
petition was, however, dismissed on October 9, 1956. There was then an appeal 
to a Division Bench of the High Court in which also the appellant failed. :The 
appellant then applied for a certificate to enable it to file an appeal to this 
Court, which was granted and that is how the matter has come up before us. 

Two main points have been urged on behalf of the appellant before us. In 
the first place, it is urged that s. 114(2) is unconstitutional as it violates the 
fundamental rights guaranteed under art. 19(7) (f) and (9) of the Constitu- 
tion. In the second place, it is urged that even if s. 114(2) is constitutional, the 
notification has gone beyond the powers conferred on the State Government by 
that section and, therefore, the notification is bad. 

We do notthink it necessary for purposes of the present appeal to consider 
the constitutionality of s. 114(2), for we have come to the conclusion that. the 
notification is bad because it goes beyond the powers conferred on the State 
Government by that section. This brings us immediately to the second point 
that has been urged before us and in that connection we have to consider the 
ambit of the power of the State Government under s. 114(2). Section 114(2) 
reads as follows :— 

“In the cases in which a Representative Union is a party to a registered agreement; 
or a settlement, submission or award, the State Government may, after giving the parties 
affected an opportunity of being heard, by notification in the Official Gazette, direct that 
such agreement, settlement, submission or award shall be binding upon such other em- 
ployers and employees in such industry or occupation in that ai area as may be 
specified in the notification: 

Provided that before giving a direction under this section the State Government } may, 
in such cases as it deems fit, make a reference to the Industrial Court for its opinion.” 


1 [1950] E.LJ. 1247. 
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The words of s. 114(2) ‘are*very general and may at first blush be open to 
the interpretation that any agreement, settlement, submission or award may be 
extended thereunder provided it fulfils its terms. But further consideration 
shows that there are two obvious limitations on the power of the State Govern- 
ment in that behalf. The first limitation arises out of the subject-matter of the 
agreement etc. to be extended. Suppose the agreement etc., deal with (let us 
say) the wages of a certain type of workmen in a certain mill. Suppose that 
the argeement ete., are extended to another mill where that type of workmen 
does not exist. Obviously the agreement cannot be extended in these circum- 
stances and the power of the State Government is thus limited by the subject- 
matter of the agreement ete. 

The second limitation which again is obvious arises from the provisions of 
law. The proviso to s. 114(2) shows that before exercising its power under the 
said section the Government can refer the matter to an Industrial Court and 
there can be no doubt that an Industrial Court cannot and will not advise 
anything against the law. Section 95-A makes the determination of any ques- 
tion of law in any order, decision, award or declaration passed or made, by 
the Full Bench of the Industrial Court under the regulations made under s. 92 
binding in all proceedings under the Act. What is done under s. 114(2) is also 
a proceeding under the Act after notice to the parties affected. The State 
Government is thus bound by any decision on a question of law while proceeding 
under s. 114(2). The policy of the Act underlying s. 95-A, therefore, leads to 
the conclusion that the exercise of power conferred by s. 114(2) has to be in 
conformity with the industrial law laid down by the Full Bench of the Indus- 
trial Court and also by any decision of this Court. The State Government, 
therefore, when it passes an order under s. 114(2) must have full regard to the 
law as laid down by the Legislature and by the decisions of this Court and cean- 
not pass an order under s. 114(2) which is against such law. Besides, s. 114(2) 
places a registered agreement, a settlement, a submission and an award on the 
same footing and so if an award has to conform to s. 95-A as it must so must 
the other three mentioned therein. Therefore, when the State Government acts 
under s. 114(2) it ean only do as between the parties before it what a labour 
Court, an Industrial Court or a wage board can in law do under the Act. We 
do not think that s. 114(2) authorises the State Government to act against the 
law as laid down by the Legislature or by this Court. Section 114(2), there- 
fore, appears to be speedy remedy (dispensing with all appeals provided under 
the Act) by which the State Government may direct that the terms and condi- 
tions of employment in the matter of wages, hours of work and so on may be 
the same in a particular industry or occupation in a particular area as may have 
been settled between a representative union and other employers in that area 
and as could if necessary be enforced through an award in a case to which 
the representative union was a party. There can be no doubt, however, that 
the State Government cannot do under s. 114(2) what an adjudicator has no 
power to award under the provisions of the Act. Therefore, as we read s. 144(2) 
we cannot escape the conclusion that the State Government’s power to make 
a direction under that section is co-terminus with the power of an adjudicator 
(be it a labour Court, an Industrial Court or a wage board under the Act) to 
make an award thereunder, and the State Government cannot under s. 114(2) 
do what an adjudicator cannot do under the Act. This being the ambit of the 
State Government’s power in respect of giving a direction under s. 114(2), let 
us now proceed to see whether the impugned notificatton is within the ambit 
of these powers. 

By this notification the State Government has directed that the award dated’ 
March 13, 1956, made by the Industrial Court shall be binding on the appel- 
lant and its employees in the matter of payment of bonus for the years 1952 
to 1957 (both inclusive). It is not in dispute that the said award was based on 
an agreement between the Mill-owners’ Association, Bombay, and the Rashtriya 
Mill Mazdoor Sangh, Bombay. The said agreement provided that it would have 
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to be signed by each member mill of the Mill-owners’ Association befor? it 
would be binding on it and again it is not in dispute that the appellant-mill 
though it is a member of the Mill-owners’ Association never signed it. Further 
cl. (6) of the agreement provided for payment of minimum bonus even in cases 
where there was no adequate profit to provide for all prior charges as per the 
Full Bench formula and also in cases where a mill had made actual loss on the 
year ’s working, subject to a proviso as to adjustment. Thus, by the direction 
given in the impugned notification the appellant is subjected to payment of 
bonus even where it has not made adequate profit to provide for all prior 
charges or has in fact made a loss. The contention on behalf of the appellant: is 
that it would not be open to an Industrial Court to grant bonus when profit 
was not adequate to meet all prior charges or where there was an actual loss 
and, therefore, when the impugned notification made it possible for grant of 
bonus even in these cases (for prima facie the appellant had made losses’ upto 
1955), it directed something which even an Industrial Cotrt could not.do. . In 
consequence, it is urged that the notification inasmuch as it makes this pos- 
sible is beyond the powers conferred on the State Government under s. 114(2) 
because it allows something to be done which even an Industrial Court could 
not allow. Reliance in this connection is placed on the decision of this Court 
in The New Manekchowk Song. Co. Lid. v. The Textile Labour Association.* 
In that case this Court was considering a similar agreement relating to Ahmeda- 
bad. The Industrial Court had imposed‘ that agreement after its expiry’ for 
one year on the mills in spite of their contention that they were not bound: to 
pay any bonus for the years in dispute in view of the law laid down by this 
Court in The Associated Cement Companies Lid. v. Its Workmen®?. After exa- 
mining’ the terms of the agreement then ‘in dispute this Court came to the 
conclusion that in view of the law laid down in The Associated Cement’ Com- 
panies’ case, the Industrial Court had no jurisdiction to impose that agreement 
on the mills. It further held that an agreement of that kind could only con- 
_ tinue by consent of parties and could not be enforced by industrial adjudica- 
tion against the will of any of the parties. The agreement in the present case 
directed to be enforced by the impugned notification is similar in terms and 
as held in The New ‘Manekchowk case it could not be enforced by industrial 
adjudication against the will of any of the parties. The power of the State 
‘Government under s. 114(2) being co-terminus with the power of an adjudi- 
cator under the Act, such an agreement cannot, therefore, be directed to be 
enforeed against the will of the appellant even under s. 114(2) inasmuch’ as 
by doing so the State Government would be going beyond the powers conferred 
on it’ by that section. The impugned notification, therefore, must be held to 
be bad inasmuch as it goes beyond the powers conferred on the State Govern- 
ment under s. 114(2) and must, therefore, be struck down. 

We; therefore, allow the appeal with costs and setting aside the order of the 
High Court hold ‘that the notification dated July 31, 1956, is beyond the powers 
of the State Government under s. 114(2) and direct that it will not be enforced. 

We should, however, like to make it clear that this decision will not prejudice 
the trial of any references with respect to bonus which may be pending or 
which may hereafter ‘be made between the appellant and its employees with res- 
pect to years 1952 to 1957 (both melusive). If such references are pending or 
are hereafter made they will be decided in accordance with the decision of this 
Court in The Associated Cement Companies’ case. 


SARKAR J. This appeal arises out of an application made by the appellants 
to the High Court at Bombay under art. 226 of the Constitution for a writ 
directing the respondent, the State of Bombay, to forbear from acting upon or 
enforcing a certain notification issued by it under s. 114(2) of the Bombay. In- 
dustrial Relations Act, 1946. This order was sought on two grounds. ‘The’ first 


(1960) Civil Appeals Nos. 351- 356 and 3 [1959] S.C.R. 925. ees 
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+ 
mee $: PRAKASH COTTON MILLS.V. STATE OF BOMBAY (s.0.)-——Sarkar J. 955 


eroufd : was that s. 114(2) was "ulire vires, illegal and void. The second ground 
was that: if it was not so, the notification had been issued in improper 
exercise of the powers conferred by that provision. 

“The appellants are a cotton textile mill in Greater Bombay, a local. area 
under the Act, and its directors and shareholders. Their application was’ dis- 
missed: by the "High Court and hence the present appeal. 

It appears that certain references were pending since 1953 and 1954 under 
the Act in the Industrial Court betwéen various cotton textile mills in ‘Greater 
Bombay .and their employees, in respect of disputes concerning bonus for the 
years 1952 and 1953., In these references the employees were represented by 
the Rashtriya Mill Mazdoor Sangh, a Representative Union of workmen in the 
cotton textile industry as defined in the Act and a union registered under it. 
The appellant mill was:a party to these references. On March 1, 1956, while 
these references were pending, the Rashtriya Mill Mazdoor Sangh entered inte 
an agreement with the Mill-owners’ Association, Bombay, of which forty-seven 
cotton textile mills including the appellant mill, were members, regarding the 
bonus to be paid to the employees of these mills for the years 1952 to 1957. 
This agreement was subsequently accepted individually by about forty-two of 
the mills who were members of the Association and parties to the references, 
and became binding on these mills. This agreement was later registered under 
the Act ‘and filed in the pending references and an award was made by the 
Industrial Court on March 13, 1956, in terms of it, as between the mills who 
had individually accepted the ‘agreement and their employees. The appellant 
mill did not accept the agreement and no award was made in the references 
concerning it and so far as it was concerned, the references remained pending. 

‘On July 31, 1956, the respondent made ‘the order which is challenged in 
these proceedings. That order was in these terms: 


“Whereas ‘the Rashtriya Mill Mazdoor Sangh, Bombay,...is a party ae an award 
dated the 13th March 1956.. 

And whereas the Government of Bombay considers that the award should be made 
binding upon the employees specified in column 1 of the schedule hereto annexed and 
their employers. . 

And whereas the said employers and the Rashtriya Mill Mazdoor Sangh, Bombay, 
representing the said employees being the parties affected were heard.. 

Now, therefore, in exercise of the powers conferred by sub-section (2) of section 114 
of the said Act, the Government of Bombay hereby directs that the said award shall be 
binding on the employers specified in column 1 of the schedule hereto annexed: and their 
employees in the matter of payment of bonus for the years specified against the em- 
ployers in column 2 of the said schedule”. 


The appellant mill was one of the employers mentioned in the schedule to 
the notification and the schedule further provided that the award would be 
binding on the appellant mill and its employees for the years 1952 to 1957, 
both melusive. As a result of this notification the appellant mill became liable 
to: pay: bonus to its employees for the years mentioned, in terms of the award 
based on the agreement, to neither of which it was a party. The appellants 
contend that the appellant mill is not liable to pay bonus in law as laid down 
by this Court in Muir Mills Co., Lid. v. Suti Mills Mazdoor Union, Kanpur’ 
and by. the Full Bench of the Labour Appellate Tribunal in The Millowners’ 
Association, Bombay v. The Rashtriya Mill Mazdoor Sangh, Bombay,® as.it has 
not made any profit for the period commencing from June 30, 1950, and eee 
on June 30, 1955. 

The agreement on shih the award was based adopted a formula for ascer- 
taining the available surplus of the profits of an employer and provided: for 
payment.of certain bonus out of-it. This bonus, I gather, would have been of 
a smaller amount than that payable under the formula laid down in the cases 
mentioned earlier. The appellants have no complaint against this part. of the 


1 [1955] 1 S.C.R. 991. 2 [1950] L.L.J. 1247. 
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agreement for, presumably, under it, they would not be liable to pay any Bonus 
at.all. What they object to is cl. 6 of the agreement. This clause in substance 
provided that when no available surplus was found to exist according to the 
formula or even when a mill had ineurred loss in a particular year, it would 
have to pay its employees ‘‘a minimum bonus equivalent to 4.8 per cent. of the 
basic wages earned by them during the year’’, with a right to recoup the bonus 
so paid, out of the bonus that would be payable under the agreement in subse- 
quent years and out of the residue of the surplus profits then remaining, it 
would have to pay bonus in terms of the agreement. The substance of the 
appellants’ grievance against the notification is that under it the appellant mill 
has to pay bonus in terms of cl. 6 of the agreement even though it has been 
working at a loss. 

The first question is whether s. 114(2) is invalid and illegal. That seetion 
so far as is material is in these terms :— 


“S. 114. (1) A registered agreement, or a settlement, submission or award shall be 
binding upon all persons who are parties thereto:. 

(2) In cases in which a Representative Union is a party to a registered: agreement, 
or a settlement, submission or award, the State Government may, after giving the 
parties affected an opportunity of being heard, by notification in the Official Gazette, 
direct that such agreement, settlement, submission or award shall be binding on such 
other employers or employees in such industry or occupation in that local area as may 
be specified in the notification:” 

The appellants first challenge the validity of the section on the ground that 
it offends art. 14 of the Constitution. It is said that it gives an unguided and 
arbitrary power to the State Government to discriminate between various sets. 
of employers and employees and make an order on any one set at its pleasure 
leaving out others. It seems to me that this contention is not well-founded. The 
power given by the provision is not, in my view, uncontrolled. The object of 
the Act clearly is the settlement of industrial disputes and attainment of indus- 
` trial peace. Furthermore, under the section the order can be made on employers 
and employees in a local area which again is a limitation of the power. 

Now, a local area is an area notified as such for the purposes of the Act: 
see s. 2(23). The object of this provision as to local areas is to divide the State 
into several areas for better maintenance of industrial peace and to group to- 
gether for that purpose, the industries in a region. If conditions of labour in 
any area where a large number of workmen is collected, are uniform, then there 
is less hkely to be disaffection among them whereas if such conditions are not 
the same, the workmen are likely to become restive. It is well-known that regi- 
onal considerations are closely connected with industrial disputes and are of 
importance for their settlement. 

The local area contemplated by s. 114(2) is obviously the area in respect 
of which the representative union mentioned in it has been registered. No 
reference can be found in the section to any other local area. Under s. 2(33) a 
representative union means a union registered as such under the Act and under 
s. 18(/) a representative union is a union which has a membership of not less 
than fifteen per cent. of the employees In any industry in any local area and 
registered for that industry in the area. 

The agreement, settlement, submission or award mentioned in the section has 
to be one to which a representative union is a party. It follows from this that a 
substantial body of workmen in an area has come to a decision or become bound 
by an award as to a question or questions affecting them. Therefore, the power 
under the section can be exercised only for achieving industrial peace in that 
area. It is not unlikely when a substantial section of workmen congregated 
in an area have secured certain rights that the other employees in that area 
may claim similar rights and this may disturb industrial peace in that area. 
The power can be exercised only for meeting such disturbance and only in the 
loeal area where it oceurs. 
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Phere are, therefore, two ‘guiding principles. First, the power can be 
exercised only to prevent breach of industrial peace. Secondly, it can be exer- 
cised only in a specified area if there is a threat to industrial peace there. An 
exercise of the power outside the area and for purposes other than maintenance 
of industrial peace, would be beyond the scope of the section. Again, once there 
is occasion for legitimate exercise of the power and it is exercised, it must be 
exercised in all units of the industry in that local area in which units the threat. 
to the industrial peace exists if that would restore the peace. It would be open 
to the Courts to correct a discriminatory use of the power or its use outside the 
scope of the section. Therefore it does not seem to me that the section confers 
unguided and arbitrary power. 

It is of some interest to state that in the present case there has been no 
such discriminatory use of the power or any use outside the section. The res- 
pondent has made the award binding on all the remaining mills who had not 
accepted the agreement and there is evidence that there was threat of breach of 
industrial peace in these mills. 

Then also, I find that the section has conferred the power on the highest 
authority, namely, the Government itself. That would be some guarantee that 
it would be duly exercised. This is a further reason for holding that the section 
does not confer absolute and arbitrary power. 

The next objection to the section is that it offends art. 19(J)(g) in that it 
puts an unreasonable restriction on a person’s right to carry on business. This 
contention also is unacceptable to me. There is no doubt that the section puts 
certain restrictions on a person’s right to carry on an occupation or business. 
The real question is whether the restrictions have been put in the interest of the 
general public and are reasonable. That the restrictions have been put in the 
interest of the general public seems to me to be unquestionable. The reason 
why the restrictions have been put is that otherwise industrial peace would be 
disturbed. The entire country is interested in industries and, therefore, in in- 
dustrial peace. This point requires no elaboration. 

Then, are the restrictions put, reasonable? It seems to me that they are. 
The restrictions are that an agreement, settlement, award or submission—all of 
which of course must be concerning industrial disputes—to which a person is 
not a party is made binding on him. .By an ‘‘agreement’’, the parties to an in- 
dustrial dispute settle it themselves. A ‘‘settlement’’ means a settlement of an 
industrial dispute arrived at with the assistance of a conciliator in the course of 
conciliation proceedings under the provisions of the Act. A “ submission’’ is 
a reference of an industrial dispute to arbitration. An ‘‘award’’ is an adjudi- 
cation on an industrial dispute by the Court constituted under the Act. 

An agreement, a settlement or a submission is the result of the free consent 
of the parties to the dispute. As earlier stated, the section only applies to an 
agreement, settlement or submission to which a representative union, which is 
a union representing a substantial number of workmen, is a party. Therefore, 
the section can apply to an agreement, settlement or submission which a sub- 
stantial number of workmen and an employer has, of their free choice, accepted. 
It would follow that such an agreement, settlement or submission has been 
considered reasonable by parties interested and in the case of a settlement by 
the conciliator appointed under the Act also. ` The restrictions imposed by any 
of these must, therefore, be reasonable. An award, on the other hand, is a 
decision of a Court and can, therefore, always be expected to be reasonable. 

If certain restrictions are reasonable for an employer and his employees, T 
suppose it would follow that those restrictions would be equally reasonable for 
other employers and employees and more so, when they are all in the same 
neighbourhood where the conditions are likely to be more or less the same. 
Therefore, it seems to me that the restrictions imposed by s. 114(2) cannot be 
said to be unreasonable. 

I have earlier summarised the offending part of the agreement. I do not 
think that there is anything unreasonable there. The employer pays only 4.8 
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per cent. of the basic wage in the year when he makes no profit with a sight to 
recoup it in a subsequent and more prosperous year. The maximum that he 
has to pay as bonus in the best year is, I gather, less than what he would -have 
to pay. under the formula regarding bonus laid down by this Court. The. agree- 
ment extends over 6 years and it would not be unreasonable to suppose that dur- 
ing these years profits might be made to wipe off the minimum bonus paid in a 
lean year. The restrictions put by the present agreement are, therefore, in my 
view quite reasonable. 

' It. may be that in individual cases, which are not likely to be suany; the 
erste die may work hardship. But that would not justify a conclusion that 
s. 114(2) itself imposes unreasonable restrictions on a man’s right to earry- on 
his business or occupation. This view was taken by this Court in Bijay Cotton 
Mills, Ltd. v. The State of Ajmer’, where it was said in respect of the Minimum 
waes Act, 1948: 


. ._Individual employers might find it difficult to carry on the business on -the uate 
of the minimum wages fixed under the Act but this must be due entirely to the edd- 
nomic conditions of these particular employers. That cannot be a reason for the neie 
nonn the law itself as unreasonable”, 


Another ground on which the validity of the section was challenged was 
that it prevented a party from having an industrial dispute decided by an In- 
dustrial Court under the Act. But I do not see that there is an inherent right 
im a party to an industrial dispute to have it decided by an Industrial’ Court 
ander the Act. The right to ask for an adjudication by an Industrial ‘Court 
is itself created by the Act. What the Act has given, it can clearly. restrict 
or take away in any manner it thinks fit. The provisions of the Act must be 
read together and in cases m which power under s. 114(2) has been exercised, 
the right to ask for an adjudication by an Industrial Court must be considered 
either as taken away or unavailing. 

' I ‘thus come to the conclusion that the section is not invalid for any of the 
reasons mentioned. I also feel no doubt that the section was quite within the 
legislative competence of the Legislature which passed it. I did not understand 
the learned counsel for the appellants to contend to the contrary. J have men- 
tioned the legislative competence only to dispose of another argument which 
also, I think, was aimed at the validity of the section. It was said that there 
is no power anywhere to provide for payment of bonus where in law such -bonus 
is not payable. This argument is founded on the decision of this Court in the 
Muir, Mills case, where it had been said that no bonus is payable where no profit 
has been made. Therefore, it is said that the section authorises payment of 
bonus where none is payable in law. This argument seems to me to be mis- 
conceived. If the section is legislatively competent and otherwise valid, as I 
think it is, then it cannot be invalid for the simple reason that it directs pay- 
ment of bonus where, as held by this Court, as a matter of adjudication, none 
would be payable in law. The law laid down by this Court is only for application 
when the question comes up for adjudication by a Court bound by that law. It has 
no relevance in deciding the validity of an otherwise ‘competent law. ‘The law 
laid-down by any Court cannot take away legislative competence. The enact- 
ment in question has left the law laid down by this Court quite unaffected; it 
-wil still apply in all cases where it is applicable: 

” Now I proceed to consider the validity of the notification. As T understood 
the-learned counsel for the appellants, he put his ċase on two grounds, > He 
first said that the notification, was invalid as it was made while a reference, was 
pending in an, Industrial Court. The reasoning is that it is invalid as.it takes 
away the jurisdiction of that Court to decide the pending reference. I .fliin 
what'I ‘have earlier said is a sufficient answer to this contention. The right to 
have the pending reference proceeded with was given by the Act. There is 
nothing , to prevent that Act or any other, from providing that. the pending’ re- 
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A shall be discontinued Or become infructuous. If a notification could 
be made under ‘the section, as the present argument assumes it could be, then 
as to when it could be made, would certainly depend on the terms of the statute. 
I find nothing in the Act to show that a notification could not be made while a 
reference was pending and so as to render it abortive. Therefore, I think that 
no exception can be taken to the notification in the present case for the reason 
. that it was issued while the reference was pending. 

The other challenge to the notification does not appear to have been raised in 
the High Court. It was based on s. 95A of the Act which is in these terms: 

S. 95A. The determination of any question of law in any order, decision, award or 

declaration passed or made, by the Full Bench of the Industrial Court, constituted under 
the regulations made under section 92 shall be recognised as binding and shall be followed 
in all proceedings under this Act. 
It is said that the Government in issuing a notification under s. 114(2) was, in 
view of s. 95A, bound by the decisions of the Full Bench but in issuing the 
present notification, it ignored a decision of the Full Bench which provided that 
no bonus would be payable by an employer where he had made no profits. 
Therefore, it is contended that the notification is invalid. 

I am, unable to accept this argument. I will assume that there is a Full 
Bench decision of the kind mentioned. It is also true that the effect of the 
notification is to make the appellant mill pay bonus for a year when it had 
made no profit. Al this, however, to my mind makes no difference for, though 
in issuing a notification under s, 114(2) the respondent has to give the parties 
sought to be affected by it a hearing, there is really no proceeding held within 
the meaning of s. 95A in connection with the issue of the notification. 

All that s. 95A does is to make ‘‘the determination of any question of law’? 
by the Full Bench binding in certain proceedings. In order that that deter- 
mination of a question of law may be binding in another proceeding, that pro- 
ceeding must raise the same question, for a determination of one question of 
law: cannot be binding on another question. Now, what is. the. question when 
a notification is intended to be issued under s. 114(2)? The'only question 
is whether it is necessary for preserving industrial peace in a locality that a 
certain agreement, settlement, submission er award should be made binding 
on: persons who are not parties to it. Such a question would not be a question: 
of. law at all; it would not be a question which could ever have arisen before 
the Full Bench. It would follow that no oceasion of being bound -by' a determi- 
nation of a question of law by the Full Bench car eyer arise when the Govern- 
ment is considering whether a notification under s. 114(2) should be issued. 

it.may be that the result of a notification made under s. 114(2) is to create 
a liability, for' example, to pay bonus. The question of law as to the liability 
to pay bonus may have been decided by the Full Bench. That, however, cannot 
make the question arising under s. 114(2) a question whether: in law bonus: is 
payable. The questions remain essentially different. Therefore, it seems to 
ea s.114(2) does not contemplate a proceeding of the nature conceived by 
S 

‘Then I find that s. 95A. occurs in Chapter XITI of the Act which is ‘con- 
cerned ‘with Industrial Courts. It appears from the provisions of this chapter 
that the Industrial Court is the highest Court contemplated by the Act. Under 
s. 92-it-has power to provide by regulations made by it that it will sit in Benches 
consisting of more than one person. Obviously it is intended that when'a’ ques~ 
tion of importance and difficulty arises, the Court will sit in a larger ‘Bench. 
Seetiou 95A appears, therefore, to have beén enacted for'the purpose that other 
Courts acting under the Act should follow the decisions of the Full Bench so 
that-there might be uniformity of law. It was not intended to have any ap- 
plication to the issue of a notification under s. 114(2). ` 

{t- also: seems to’ me that- if in issuing a notification under s. 114 (2) the: 
Government were to be bound by the decisions of the Full’ Bench, then: that 
Sention wouid be rendered almost completely infructuous. The- question. whether 
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in view of s. 95A, in issuing a notification under s. 114(2) the Governmenf is 
bound to follow the decisions of the Full Bench can arise only if s. 114(2) is 

valid. If s. 114(2) is valid, an interpretation of s. 95A which renders it im- 
` fruectuous cannot be correct. The sections of a statute must be so interpreted as 
mot to affect the operation of one another. 

Let me take the case of an agreement concerning bonus between employer 
A and his employees. Now there is nothing in law to prevent an employer and 
his employees from making any agreement they like as to bonus. They may 
agree that bonus would be paid at a certain rate even when the employer has not 
made any profit. That would be a perfectly valid agreement. The agreement 
that was made in this ease was of that kind. It has not been suggested that the 
agreement was invalid. Indeed, the fact that it was filed in the pending refer- 
ences and an award was made in terms of it would put it beyond doubt that it 
was unexceptionable, for the award was made in terms of the agreement as 
required by s. 115A and it could not have been so made unless the agreement 
was in all respects valid. The Act, therefore, contemplates an agreement of 
this kind. 

If the argument of the learned counsel for the appellants is right, this agree- 
ment cannot be made binding between B and his employees. Now, first, 
s. 114(2) does not say that the agreement contemplated by it must comply 
with all decisions of the Full Bench. I find no justification for adding to the 
word ‘‘agreement’’ in s. 114(2) the words ‘‘provided it is in compliance with 
decisions of the Full Bench’’. Secondly, common experience would show that 
when disputants settle their disputes themselves by an agreement, they rarely, 
if ever, make the agreement strictly in terms of their legal rights; they, as it is 
said, give and take and adjust matters in their own way. So cases would be 
rare where the parties make the agreement strictly in terms of the law laid down 
by the Full Beneh. Thus if the contention of the appellants is right, there 
` would practically be no agreement to which s. 114(2) would apply. 

Now, what is the law that can be laid down by the Full Bench regarding 
right to bonus? It can only be general principles as to when it is to be payable 
‘and if payable, how the amount of it is to be calculated. This is what this 
‘Court did in the Muir Mills case and the subsequent cases regarding bonus. The 
actual award of bonus by the Full Bench on the facts of the case before it, would, 
of course, not be a determination of a question of law. Suppose now that, the 
agreement between A and his employees was in compliance with the Full Bench 
decision. That agreement must, therefore, only provide that bonus of a certain 
amount would be paid in certain years. I do not find it possible to conceive of 

an agreement concerning bonus made after the Full Bench decision, which does 
not provide for the amount of the bonus to be paid but only lays down the 
formula for calculating what is to be paid, for, the formula is in the Full Bench 
decision and does not require to be laid down afresh. That agreement would be 
an agreement in compliance with the Full Bench decision. Suppose such an 
agreement provides for payment of a month’s wages as bonus. Now this agree- 
ment is to be made binding on B and his employees. If the argument that it 
can be made:so binding only if as a result, B is not made to pay anything more 
than what he would have to pay under the Full Bench decision itself, is right 
then, it seems to me that the only case in which the agreement can be made so 
binding will be that in which the figures for example, of income, expenses, re- 
habilitation and a host of other things on which according to the Full Bench 
decision the bonus is to be calculated, are in the case of B absolutely identical 
with those in the ease of A. If the figures were not so identical, then in the case 
of B, a month’s wages may be too large a bonus according to the Full Bench 
decision, though it is just right in the case of A. I do not think that such 
identity would ever exist. I think it right to point out here that undar 
s. 114(2) only the agreement as made can be extended to become binding on 
others. There is no power under it to alter the agreement in any way and 


then make it binding. What I have said so far concerning agreements would- 
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apply equally to settlements. ‘Therefore, again almost all agreements made in 
sty 2) the Full Bench decision would also be taken out of the operation of 
S 2 
.”* Then I take the case of an award. An award is a decision of a Court adjudi- 
cating upon an industrial dispute under the Act. I do not consider now an 
award based on an agreement for such an award would in substance be an agree- 
ment and with agreements, I have already dealt. I will, therefore, take an 
award passed as a matter of adjudication. I should suppose that such an award 
would be in accordance with the law as decided by the Full Bench for the deci- 
sion of the Full Bench would be binding on the Court passing the award in 
view of s. 95A. As stated in connection with agreements such an award would 
only decide how much bonus, assuming the dispute to be concerning bonus, would 
have to be paid; it would not be laying down any general principle for calcu- 
lating bonus for, ex hypothesi, those principles have already been laid down by 
the Full Bench. Here again, as in the case of agreements and for the same 
reason, if the argument for the appellants is right, the award can be made bind- 
ing on employers, not parties to it only when the relevant figures in the case of 
both the employers, namely, the one who is a party to the award and also the 
other on whom the award is sought to be made binding, are identical. I con- 
ceive, such identity: would never exist. 
As regards submissions, [ am unable to see how s. 95A can have any apph- 
cation at all. Submissions are defined in s. 66 of the Act which, so far as 
material, provides, that 


“Any employer and a Representative Union...may, by a written agreement, agree 

to submit any present or future industrial dispute to...arbitration...Such agreement 
shall be called a submission.” 
It does not appear to me to be conceivable that the Full Bench could ever have 
decided whether such a submission shall be made or not. The making of a sub- 
mission involves no question of law. It can be made only in respect of indus- 
‘trial disputes. Section 66 gives the parties concerned the right to make it. 
Clearly, when a submission by A and his employees is sought to be made binding 
on B and his employees, there can be no question of compliance with any Full 
Bench decision. 

It would, therefore, appear that s. 114(2) would become almost wholly in- 
‘fructuous if a notification under it could be issued only where the effect of that 
would not be to produce a result, which is not in compliance with Full Bench 
decisions. It also strikes me that if in issuing the notification, the Government 
had to follow the Full Bench decisions, then the issue of that notification would 
really become an adjudication, the Government taking the place of the Indus- 
trial Court. The very same questions would then arise as would have arisen 
if the matter had to be decided by an Industrial Court. I am unable to hold 
that the intention was to make the Government itself an Industrial Court. If 
‘an adjudication by a Court was necessary then the Industrial Court was already 
there and there was no need to put the duty of adjudication on the Government. 

For all these reasons I do not think that in issuing a notification under s. 
114(2) any question of complying with any Full Bench decision arises. In my 
view, the issue of the notification is not a proceeding as contemplated by s. 95A. 

Lastly, it was contended that the notification under the section had been 
issued mala fide. The only reason for this contention was that the object of 
‘such issue was to get round the decision of this Court in Muir Mills case. It 
is true that one of the reasons why the Rashtriya Mill Mazdoor Sangh wanted 
the notification to be issued was that it wanted to find a “‘way out of the situa- 
‘tion arising ‘as a result of the decision of the Supreme Court in Muir Mills 
ease.” But I am not able to agree that that makes the notification mala fide. 
Apart from the fact that the Sangh felt that the decision had not helped the 
industry or the workmen, which feeling I have no reason to doubt was per- 
fectly honest, I am unable to see how, if it is legally permissible under the statute - 
‘to do a thing the result of which would be to get round a decision of this Court, 
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the doing of it can be said to be mala fide. The Act directly permits and ton- 
templates a notification which would produce a result in variance with @ deci- 
sion of this Court. There has been no misuse of the Act at all. As I have 
earlier stated, in the case of bonus the effect of a notification under s. 114(2) 
would almost always be to permit something which is not permitted under the 
rule laid down in the Muir Mills case. That being so, a notification duly issued 
under the section cannot be said to have been issued mala fide. 


For all these reasons, in my view, the Act is not invalid and the notification 


of July 31, 1956, is unobjectionable and cannot, be set aside. I would, there- 


fore, dismiss the appeal with costs. 
ORDER 


In accordance with the majority judgment, the order of the High Court is 


set aside and the appeal is allowed with costs. 
Appeal allowed. 


Present: Mr. Justice P. B. Gajendragadkar and Mr. Justice K. C. Das Gupte. 


M/S. CHINA COTTON EXPORTERS v. BEHARILAL RAMCHARAN 
COTTON MILLS LTD.* 


Contract—Breach of contract—Non-supply of goods by seller—Plea by seller that non- 
supply due to failure of his own suppliers to deliver goods—Seller having no ade~ 
quate contract with his suppliers relating to supply of goods—Seller’s defence that 
he had under contract with his suppliers a chance of his obtaining the goods in 


time whether sustanable. 

In a suit for damages against the seller for failure to deliver the amount of con- 
tract goods, before the seller can be heard to say that the non-supply was due to 
default on the part of his suppliers or some other cause beyond his control, the 
seller is bound to show that he himself did all in his power to ensure timely supply. 
He can do so by showing that he had made a contract under which he was entitled 
to obtain the supplies in good time. If under his contract with his own suppliers he 
was not so entitled but there was merely a chance of his getting the supplies in 
time to enable him to honour his contract the non-supply would clearly be due to 
his own default in not making a contract which would have so entitled him and 
not to a default on the part of the supplier or to a circumstance beyond his control. 


THE facts appear in the judgment. 


M. C. Setalvad, Attorney-General for India, with @. C. Mathur, for the 


appellants. 
Purshottam Trikamdas, 8. N. Andley, J. B. Dadachanji and Rameshwar 


Nath, for the respondents. 


Das Gurra J. This appeal is from a judgment of the Court of Appeal of 
the Bombay High Court confirming the decision of a single Judge of that Court 
in a suit for damages for breach of a contract of sale. By a contract in writing 
dated August 9, 1950, entered into at Bombay, the appellants, who carry on 
business at Bombay as import and export merchants, agreed to sell to the 
respondent, a company carrying on business also at Bombay as a Cotton Spin- 
ning and Weaving Mill, and the respondent agreed to purchase 50,000 Ibs. of 
Italian Staple Fibre Cotton of the quality mentioned therein, at Rs. 1,350 per 
eandy Ex docks, Shipment October/November, 1950. Of this quantity 10,000 
Ibs. were delivered to and accepted by the respondent company on October 31, 
1950. The balance amount of 40,000 Ibs. not having been delivered in terms of 
the contract the respondent company brought the present suit for damages on 
the allegation that the appellant firm had wrongfully failed and neglected to 
deliver this balance amount of the contract goods. The appellant admitted 
failure to deliver this amount; but pleaded that this was not wrongful failure 


*Decided, February 17, 1961. Civil Appeal No. 331 of 1956. 
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to deliver. The appellant averred in its written statement that the non-supply 
of the goods arose by reason of the ‘‘intermediary parties (meaning thereby the: 
suppliers) failing to supply and deliver goods to the defendant and also of 
` the circumstances beyond their control’’; and claimed that it was exempted 
‘ from any liability to the plaintiff company under printed term 16 of the con- 
tract. The defendant further pleaded that the shipment time mentioned in the 
contract was not guaranteed, and the time of shipment was not of the essence 
of the contract. The trial Judge held that the shipment time was guaranteed, 
except in so far as delay in shipment might be due to delay in obtaining import 
licenee—which, however, was in the present case obtained in good time—; that 
time of shipment was of the essence of the contract ; and finally that there was 
no case here of any ‘‘intermediary parties’’ failing to supply or deliver the 
goods and as the defendant firm had not made any adequate contract which 
would have enabled it to obtain the supply of goods—if such contract had not 
been broken—-from which it could have delivered these 40,000 Ibs. the further 
defence that the non-supply was due to ‘‘cireumstances beyond their controi’’ 
also failed. Accordingly, the trial Judge held that there had been wrongful 
breach of the contract by the appellant firm and the plaintiff company-—the 
respondent—was entitled to damages. The actual assessment of damages was 
referred to the Commissioner. 

On appeal by the defendant, the Appeal Court held agreeing with the trial 
Judge that as there was no delay in obtaining the import licence, the obligation 
to deliver to the plaintiff contract goods of October/November shipment con- 
tinued. The learned Judges also pointed out that ‘‘the failure to give delivery 
primarily arose because the defendants never were ready and willing to carry 
out their obligation to give delivery because they had made no arrangement to: 
get goods from Italy which they could have delivered at the contract time.’ 
Therefore, the Court of Appeal held that it was not open to defendant to rely on 
any of the clauses in the contract which condones delay on their part or which 
excuses them from giving delivery. The appeal was accordingly dismissed. 

It is against this order of dismissal that the present appeal has been preferred 
by the defendant firm after having obtained special leave from this Court. 

Three contentions were raised before us in support of the appeal. The first 
contention is that the shipment date was not guaranteed; the second contention, 
which really is involved in the first, is that the shipment time was not of the 
essence of the contract. Lastly, it was urged that the contracts, which the defen- 
dant firm had made with its Italian suppliers, were adequate for their obtain- 
ing supplies in good time to enable them—if these contracts were not broken— 
to complete the requisite delivery to the plaintiff company in proper time. 

The contract was on a printed document, with the terms regarding quantity, 
quality, price, shipment, payment, and the remarks column filled in manuscript. 
Against Shipment—we find ‘‘October/November, 1950.’’ In the remarks 
column we find the following written: ‘1. Invoice weight to be accepted. 2. 
This contract is subject to import licence and, therefore, the shipment date is 
not guaranteed.’’ 

We find thus that whatever may have been said earlier in the printed portion 
of ‘the contract the parties took care, after specifying ‘‘ October/November, 
1950” as the date of shipment to make a definite condition in the remarks 
column; on the important question whether the shipment date was being 
guaranteed or not and if so, to what extent. The words are: ‘‘This contract is 
subject to import licence, and therefore the shipment date is not guaranteed.’” 
Remembering, as we must, that in commercial contracts, time is ordinarily of 
the essence of the eontract and giving the word ‘therefore’? its natural, gram- 
matical meaning, we must hold that what the parties intended was that to the 
extent that delay in shipment stands in the way of keeping to the shinment 
date October/November, 1950, this shipment date was not guaranteed: but with 
this exception shipment October/November, 1950, was guaranteed. It has been 
strenuously contended by the learned Attorney-General, that the parties were 
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mentioning only one of the many reasons which might cause delay in shipment 
and the conjunction ‘‘therefore’’ was used only to show the connection between 
one of the many reasons—by way of illustration and a general agreement that 
the shipment date was not guaranteed. We do not consider this explanation of 
the use of ‘‘therefore’’ acceptable. If the parties intended that quite apart 
from delay in obtaining import licence, shipment date was not guaranteed, the 
natural way of expressing such intention—an intention contrary to the usual 
intention in commercial contracts of treating time as the essence of the contract 
—would be to say: ‘‘This contract is subject to import licence and the shipment 
date is not guaranteed’’ There might be other ways of expressing the same in- 
tention, but it is only reasonable to expect that anybody following the ordinary 
wules of grammar would not use ‘‘therefore’’ in such a context to mean that 
only to the extent that delay was due to delay in obtaining import licence 
shipment time was not guaranteed. 

As we have already mentioned, the remarks column was filled in manuscript 
and consequently even if the terms in print by themselves might have justified 
a conclusion that the parties intended that the shipment date was not gua- 
ranteed, the intention expressed in the manuscript should prevail. We are not 
satisfied, however, that the terms in print.would justify any such conclusion. 
The learned Attorney-General tried to persuade us that the printed term 2 was 
inconsistent with shipment date being guaranteed at all. The term 2 is in two 
parts. The first part provides that subject to provisions of cls. 7 and 9, ‘‘if the 
goods or any portion of them are not shipped for any reason or reasons other 
than those specified in cl. 9, within the shipment time with the fifteen days lati- 
tude provided for in the said cl. 7, the sellers shall not be responsible but shall 
give notice to the buyers of such non-shipment and the buyers shall have option 
to cancel the portion so overdue without claiming any allowance or compensation 
or grant such extension of time for shipment from time to time as may be re- 
quired by the sellers’’ at allowance as mentioned in the second paragraph. The 
‘second paragraph of term 2 lays down graduated rates of allowance for differ- 
ent periods of delay: at 13% for delay up to a month; at 24% for delay from 
one month to two months; 34 per cent for delay of two to three months 
and 74 per cent for delay of more than three months. Different rates 
were mentioned as regards the woollen goods. 

It may be mentioned here that cl. 7 of the contract, provides for a latitude 
of 15 days after the shipment while cl. 9 contains the special exemption clause 
where shipment is delayed by force majeure, war or warlike operations, strikes, 
lock-outs, ete. The learned Attorney-General contends that provisions of term 
‘2 show that the parties agreed that the time will not be of the essence of the 
contract and shipment time will not be guaranteed. It appears to us that these 
provisions show just the contrary. The provisions in the first paragraph give 
the seller a right to give notice to the buyer of non-shipment and give the buyer 
an option on such notice either to cancel the portion not shipped or to grant 
extension of time at allowances mentioned in the second paragraph. Unless 
‘time was of the essence of the contract and shipment time was guaranteed 
there would be no need for making such provisions for an option for extension 
‘of time, or for these allowances. 

The provisions of cls. 7 and 9 do not affect the question. 

We are, therefore, of opinion that the Courts below were right in thinking 
that the shipment time was guaranteed, and time was of the essence of the 
contract. 

This brings us to the question whether the defendant firm had any adequate 
contract with their Italian suppliers which if not broken would have put them 
in a position to supply the goods in question. It is not disputed that if there 
was any such adequate contract the defendant will not be liable for damages. 
It is equally clear that if there was no such contract, the defendant cannot 
escape liability. 

The learned Attorney-General sought to argue that even if the contract was 
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sach that. there was a chance of the defendant obtaining the supplies in good 
time that would be sufficient to exonerate it. We think that this proposition is 
not sound. Before the seller could be heard to say that the non-supply was due 
to default on the part of his suppliers or some other cause beyond his control 
the seller is bound to show that he himself did all in his power to ensure timely 
supply. He could do so by showing that he had made a eontract under which he 
was entitled to obtain the supplies in good time. If under his contract with his 
own suppliers he was not so entitled but there was merely a chance of his get- 
ting the supplies in time to enable him to honour his contract the non-supply 
would clearly be due to his own default in not making a contract which would 
have so entitled him and not to a default on the part of the supplier or to a 
circumstance beyond his control. 

Turning now to the facts of the case we find that the defendant had made 
two contracts with its Italian suppliers—one contract for 200,000 lbs. of cotton 
for August, 1950, shipment which it is said was later extended to September, 
1950; another- contract of August 4, 1950, for 300,000 Ibs. for November/De- 
cember, 1950. The defendant had also a contract with the plaintiff company 
of July 22, 1950, for sale of 40,000 lbs. August shipment—later converted to 
November/December shipment. In October, 1950, 50,000 Ibs. out of the first 
contract with the Italian suppliers arrived; out of this 40,000 was delivered to 
the plaintiff company in satisfaction of the earlier contract and 10,000 was 
delivered in. satisfaction of this second contract—the contract now in suit. 
Under the contract for 300,000 lbs. the buyer (the defendant) received 70,000: 
lbs. of goods. Of this nothing was given to the plaintiff company and so 40,000 
lbs. remained undelivered. The question is had the defendant a contract under 
which it could, provided the contract was not broken, obtain the goods in time 
to honour its agreement to sell October/November shipment of goods. 

The learned Attorney-General complains that the Courts below totally left 
out of consideration the sellers’ (the appellants’) earlier contract with Italian 
suppliers. and says that that, at least, was an adequate contract. There would 
be force in this argument if at the time the breach took place, that is, the last 
date under which shipment could be made under the contract in suit, the de- 
fendant would have been entitled to obtain goods, under that earlier contract. 
But that is not the position. In any case the earlier contract was cancelled at 
the end of September; so that at the time of the breach the seller was not en- 
titled to receive any goods under that contract. 

We come next to the sellers’ November/December shipment contract with 
its Italian suppliers. The Courts below have pointed out that under such a con- 
tract, the Italian suppliers were entitled to delay shipment till the last day of 
December. If that be the position the seller would not, on the last day by whick 
the goods under its contract ought to have been supplied, viz., December 15, 
1950, after adding 15 days under clause 7, have any contract under which it 
would have been entitled to receive goods in sufficient time. The learned Attor- 
ney-General has, however, contended that under the contract which the de- 
fendant had with its-Italian suppliers, the Italian suppliers would be bound 
to spread the supply over the period, November/December and thus bound to 
ship 40,000 lbs. at least well before December 15. 

The great difficulty in the way of this argument is that the defendants’ 
contract with its Italian suppliers has not been produced and we do not know 
the terms of that contract. In Bilasiram Thakurdas v. Gubbay,’ from which 
the learned counsel sought assistance, the terms of shipment in the contract was 
‘‘shipments to be made by steamers during July-December, 1914—shipment in 
any month by one or more steamers.’’ This was clearly an instalment contract 
and on the conclusion of that contract the Court held that the buyer had the 
right to demand delivery of goods by separate shipments spread over the months 
from July to December. In Phoenix Mills, Ltd. v. Madhavdas Rupchand? the 
question arose whether the plaintiff-sellers had committed a breach by not giv- 
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ie delivery where the terms of delivery were :—-‘200 bales No. 20s and 20%s 
Ring October-November, 1913, and 50 bales No. 64s Mule yarn as manufac- 
tured.” It was further mentioned in the contract that the buyers agreed to 
take delivery of the bales from time to time as they are ready. It was in view 
of these terms that Mr. Justice Macleod held that ‘‘the court can only consider 
the parties to have intended, when they signed that contract, that delivery 
should be asked for and given during October-November of two hundred bales, 
delivery being asked for of reasonable quantities-at a time during the period 
of delivery.” 

These decisions are in line with the English law in this matter as stated by 
Benjamin on Sale, 8th edn. at p. 724 thus :— 

“Where the amount of instalments is not specified, the prima facie rule would seem 

to be that the deliveries should be rateably distributed over the contract period;...” 

ie learned author goes on to say that 


.f it can be gathered from the terms of the contract or the circumstances 
that ratesble deliveries were not intended, it then becomes a question for the jury 
whether the tender of, or demand for, delivery is a reasonable one.’ 

Quite clearly, however, the question whether delivery should be spread over 
the period arises only in case of instalment contracts. There is nothing, how- 
ever, before us to show that the defendants’ contract with its Italian suppliers 
was an instalment contract. Even though the proprietor of the defendants’ 
Italian supplier was examined he said nothing which would even tend to show 
that the contract between him and the defendant was an instalment contract. 
‘In the absence of the contract or any other circumstances justifying a conelu- 
sion that it was instalment contract it is not possible to accept the contention 
of the learned Attorney-General that the defendants’ Italian suppliers would 
be bound to spread the supply over the period October/November, 1950. 

There is thus no escape from the conclusion that the defendant has failed 
to establish its case that it had an adequate contract with its Italian suppliers, 
which if not broken, would put it in possession of 40,000 Ibs. of cotton fibre 
before December 15, 1950. The defendant firm cannot, thereforé, escape the 
liability for the damages for breach of the contract by the failure to supply 
those goods. 

The appeal is accordingly dismissed with costs. 

Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


THE CENTRAL HINDUSTHAN ITALIAN TRADING COMPANY 
(PRIVATE) LTD. v. MESSRS. PITTY BROTHERS (PRIVATE) LTD.* 
Indian Sale of Goods Act (III of 1930), Sec. 64-A—Applicability of s. 64-A—Whether 

words “deduct” and “deduction” in s. 64-A(b) relate to physical act of deduction 

at time of payment of price. 


The word “deduct” in s. 64-A(b) of the Indian Sale of Goods Act, 1930, relates 
to and means the right to subtract and/or take off the duty in the process of calcu- 
lation of and arriving at the contract price. In respect of such deduction the liability . 
to pay the price is wiped off. The phrase “he shall not be liable to pay...such de- 
duction” in s. 64~A(b) of the Act means that the buyer shall not be liable to pay 
towards the contract price the amount “as will be equivalent to the decrease of 
duty or remitted duty.” 

Section 64-A of the Indian Sale of Goods Act, 1930, is applicable only when the 
" incidence of imposition, increase, remission or abolition of duty is connected with 


* Decided,. November 16, 1960. O.C.J. Suit No, 287 of 1957. 
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and related to the goods of a particular contract for sale of goods between a seller: 


and a buyer. ; 
‘In February 19, 1953, the Central Hindusthan Italian Trading Co. (Private) 
Ltd. (plaintiffs) made two written contracts for sale of the aggregate quantity 
of 18000 tons of manganese ore to Messrs. Compagnia Italiana Scambi Esterro 
S. A. of Milan (Italy), hereinafter referred to as the Italian buyers. The two 
eontracts for sale were subsequently modified and on July 27, 1954, the aggre- 
gate quantity of 4500 tons of manganese ore was still deliverable by the plain- 
tiffs to the Italian buyers under the aforesaid two contracts. The Italian buyers 
had in connection with that quantity of 4500 tons established through ‘‘Belge 
Banque’’ and Netherlands Trading Society (Bank), two irrevocable transferable 
letters of credit one for the quantity of 3000 tons and another for the quantity of 
1500 tons. In connection with the performance of the plaintiffs’ obligation to deli- 
ver the above balance of 4500 tons of manganese ore to the Italian buyers, 
Messrs. Pitty Brothers (Private) Ltd. (defendants) by a contract dated July 
27, 1954, agreed to sell to the plaintiffs the whole of 4500 tons of manganese 
ore at the price of Rs. 126-8-0 F.O.B. Indian Port on the terms and conditions 
contained in the contract. Under the contract it was permissible for the 
plaintiffs to transfer the above referred two letters of credit to the defendants 
and call upon the defendants to perform the contract by effecting direct deli- 
very to the Italian buyers by operating upon the above two letters of credit. 
The parties agreed that the plaintiffs’ purchase from the defendants was at. 
a much lower rate than the plaintiffs’ sale to the Italian buyers and the differ- 
ence in price between the sale by the defendants to the plaintiffs and the sale 
by the plaintiffs to the Italian buyers was Rs..1,51,501. In the event of the plain- 
tiffs transferring the letters of credit to the’ defendants the defendants agreed 
to pay that sum of Rs. 1,51,501 to the plaintiffs. In accordance with the above 
arrangement the plaintiffs transferred both the above letters of credit to the 
defendants who paid to the plaintiffs the sum of Rs. 151,501. Before any de- 
livery was effected by the defendants on August 18, 1954, by a notification of 
that date the Government of India abolished 15 per cent. ad valorem customs 
export duty which was leviable on manganese ore. In the result the price 
payable by the plaintiffs to the defendants became reduced by the amount of 
duty that was abolished in respect of the goods sold by the defendants to the 
plaintiffs. Subsequent to the abolition the Italian buyers in their turn through 
‘Belge Banque’’ and Netherlands Trading Society called for an amendment 
of the letters of credit by reducing the amount of price mentioned in the let- 
ters of credit in accordance with the abolition of 15 per cent. ad valorem duty. 
The defendants who had become beneficiaries of the letters of credit refused to 
agree to that amendment. Correspondence in respect: of the demand of the 
Italian buyers for reduction in the amount of price mentioned in the letters 
of credit was addressed by the Belge Banque as well as the Netherlands Bank 
both to the defendants and the plaintiffs. Thereafter the defendants from time 
to time by three shipments consisting of 2500 tons, 599 tons and 1512 tons 
shipped the manganese ore of the above contracts to the Italian buyers by ope- 
rating upon the letters of credit. By certain correspondence the Italian buyers’ 
agreed to extend the validity of the credits and the credits were extended so 
as to permit the above consignments to be made by operation of the letters of 
eredit. After the last shipment of 1512 tons was made on May 9, 1955, bya 
letter of demand dated July 4, 1955, the plaintiffs claimed Rs. 96,259-8-0 as de- 
duction in price having regard to the abolition of export duty. The defendants 
denied the, plaintiffs’ claim and ultimately the present suit was filed by the 
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plaintiffs for refund of excess price paid. 


M. J. Mistry, with J. 8. Khambatta and K. 8. Cooper, for the plaintiffs. 
F. S. Nariman, with 8. J. Sorabjee, for the defendants. 


K. K. Desar J . [His Lordship after setting out the facts and dealing with 
pomts not material to this report, proceeded.}] The whole of the plaintiffs’ 
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ease must be based on the provisions in s. 64-A of the Sale of Goods Act, the fe- 
levant part whereof runs as follows :— 

64A. “In the event of any duty of customs or excise on any goods being imposed, 
increased, decreased or remitted after the making of any contract...for the sale of such 
goods duty-paid where duty was chargeable at that time,— 

(a) if such imposition or increase so takes effect that the duty or increased duty,... 
is paid, the seller may add so much to the contract price as will be equivalent to the 
amount paid in respect of such duty or increase of duty, and he shall be entitled to be 
paid and to sue for and recover such addition, and 

(b) if such decrease or remission so takes effect that the decreased duty only or 
no duty, as the case may be, is paid, the buyer may deduct so much from the contract 
price as will be equivalent to the decrease of duty or remitted duty, and he shall not be 
liable to pay, or be sued for or in respect of, such deduction.” 

The question in this case only relates to the provisions of sub-s. (6) and the 
more relevant words as contained in that section are ‘‘the buyer may deduct 
so much from the contract price as will be equivalent to the decrease of duty 
or remitted duty and he shall not be lable to pay...such deduction.’’ 

The contentions made relate to the true effect and construction of the words 
‘‘deduct’’ and ‘‘deduction’’ as also the phrase ‘‘he shall not be liable to pay.’’ 
It is contended on behalf of the defendants that in respect of a contract for 
sale of goods where price is already paid in anticipation, the terms of sub- 
s. (b) cannot apply. It is contended that there can be no question of deduction 
where the price is already paid. According to the defendants, therefore, the 
words ‘‘deduct’’ and ‘‘deduction’’ are related to the physical act: of payment 
of price. 

In connection with this contention made on behalf of the defendants it is 
necessary to notice that the intention of the Legislature in enacting provisions 
of s, 64-A as can be ascertained by reading the section was that in the event of 
imposition of fresh duty the seller should not suffer or bear such duty and in 
the event of decrease or remission of duty the seller should not retain benefit 
of such remission or abolition of duty. The reason is that as is well-known 
the customs and/or export and/or excise duty are indirect taxes. The burden 
of the duty of customs or excise is always intended to be transferred to the 
consumers. It is for that reason that sub-s. (a) of s. 64-A clearly provides 
that the seller may add to the price the increased or freshly imposed duty. 
Sub-section (b) is enacted to deprive the seller of the amount of the abolished 
or remitted duty by deduction thereof from the agreed price. 

The word ‘‘deduct’’ bears the dictionary meaning of ‘‘subtract’’ and/or 

‘‘take off’? and is more appropriate in regard to the calculation of contract 
price due and payable under the contracts. It is not appropriate or possible 
to give to the words ‘‘deduct’’ and ‘‘deduction’’ as contained in sub-s. (b) a 
meaning which relates to the act of deduction to the physical act of deduction at 
the time of payment of price. The phrase ‘‘so much from the contract price’’, 
in my view, has no relation to the physical act of payment of price. The con- 
tention urged on behalf of the defendants would require the section to be read 
-by addition of the word ‘‘thereupon’’ after the phrase ‘‘may deduct so much 
from the contract price as will be equivalent to the decrease of duty or remitted 
duty and he shall’’ and before the phrase ‘‘not be liable to pay or be sued for 
er in respect of such deduction’’. I do not think that the section should be 
read by addition of the word ‘‘thereupon’’ as is suggested on behalf of the 
defendants. The word ‘‘deduct’’ in the context refers and relates to and 
means the right to subtract and/or take off the duty in the process of ealeula- 
tion of and arriving at the contract price. In respect of such deduction the 
liability to pay price is wiped off. When the phrase ‘‘he shall not be lable 
to pay...such deduction” is used in this sub-section it means that the buyer 
shall not be liable to pay towards the contract price the amount ‘‘as will be 
equivalent to the decrease of duty or remitted duty.” 
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* Obviously the provisions of s. 64A are applicable only when the incidence of 
imposition, increase, remission or abolition of duty is connected with and re- 
lated to the goods of a particular contract for sale of goods between a seller 
and a buyer. ns i 

That being the true construction of the section and as I have already held 
that the contract between the parties was a ‘‘subsisting”’ and a ‘‘pending”’ 
contract of sale of goods at the date of abolition of duty, I accept the plain- 
tiffs’ contention that on August 18, 1954, upon abolition of export duty a 
right arose in the plaintiffs to deduct from the contract price the amount of 
duty abolished in respect of the contract goods. The plaintiffs ceased to be 
liable to pay that deduction and/or the amount arrived at by caleulation of the 
abolished duty. 

[The rest of the judgment is not material to this report.] 
Solicitors for the plaintiffs: Mulla & Mulla & Craigie Blunt & Caroe. 
Solicitors for the defendants: F. S. Parekh & Co. 


Before Mr. Justice K. K. Desai. 


MANALAL RIKHBAJI v. MOHANLAL HARILAL RATHI 


Letters Patent (Bombay), Cl. 12—Suit by plaintiff mortgagee to enforce mortgage of 
property situate outside Bombay—Mortgagor defendant residing outside jurisdiction 
of High Court—Mortgage executed in Bombay and material part of cause of action 
arising in Bombay—Leave under cl. 12 not obtained by plaintiff——Whether Court 
has jurisdiction to try suit—Practice (Civil)—Plaint, return of—Whether Court can 
return plaint where it has no jurisdiction to try suit. 

In a suit for enforcing a mortgage by sale, the existence of property is an essential 
fact required to be proved by the plaintiff and the existence of the property at a 
particular place is a part of the cause of action in the suit which necessarily arises 
at the place where the property is situate. 

In a suit by the plaintiff mortgagee to enforce the mortgage of property situate 
outside Bombay, the mortgagor defendant was residing outside the jurisdiction of 
the High Court and did not carry on business or work for gain within its jurisdic- 
tion, but the indenture of mortgage was executed in Bombay and a material part of 
the cause of action also arose in Bombay:— 

Held, that as the property mortgaged to the plaintiff was situate outside Bombay, 
a part of the cause of action arose outside Bombay and outside the ordinary limits 
of the jurisdiction of the Court, and 

that, therefore, in the absence of leave obtained by the plaintiff under cl. 12 of the- 
Letters Patent, the Court had no jurisdiction to try the suit. 

Shiv Bhagwan v. Onkarmal, applied. 
Hatimbhai v. Framroz Dinshaw,’ explained. 

The practice on the Original Side of the High Court is to dismiss suits where the 
Court has no jurisdiction to entertain or try the suits. The Court cannot entertain 
an application for return of plaint where the suit has failed on the issue of juris- 
diction. : 

In re Bai Amrit; agreed with. 
R. P. C’Connor v. P. G. Sampath Kumar,‘ referred to. 


Tar facts appear in the judgment. 


K. H. Vakil, with Bhonkar, for the plaintiffs, 
C. C. Sheth, with M. M. Bhatt, for the defendants. 


K. K. Desar J. This is a suit to enforce a mortgage dated June 19, 1952. 
The mortgage is an English mortgage. 
* Decided,, February 3/6. 1961. O.C. J. 2 (1926-27) 29 Bom. L. R. 498, F.B. 


Suit No, 412 of 1958. 3 (1884) I. L. R. 8 Bom. 380, 
1 {1951) 54 Bom. L R. 330. 4 f1953] A. I. R. Mad. 897. 
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At the instance of the parties, I directed that the first issue as regards jfris- 
diction of this Court should be tried as preliminary issue. The relevant facts 
that need be noticed in this connection are as follows :-— 

The plaintiffs, who carry on business in Bombay as shroffs and commission 
agents in the firm name of Messrs. Rikhbaji Manalal & Co., were appointed 
shroffs and commission agents by the defendants’ firm of Messrs. Laxminarayan 
Bankatlal & Co. to effect certain transactions in Bombay. Admittedly, de- 
fendants Nos. 1, 2, 3 and 4 are brothers. Their business in situate at Lasal- 
gaon in Niphad taluka in Nasik District. 

The plaintiffs’ case is that accounts of the previous transactions between 
the parties were settled and adjusted and at the foot of the accounts a sum 
of Rs. 25,000 was found due as on June 15, 1952. The defendanis requested 
for a further loan of Rs. 10,000 and ultimately by the indenture of mortgage 
dated June 19, 1952, an immovable property of the defendants situate at Lasal- 
gaon was mortgaged to the plaintiffs to secure repayment of the aggregate 
sum of Rs. 35,000 and interest as mentioned in the mortgage. According to 
the plaintiffs, after giving credit for repayments, a sum of Rs. 21,017.65 nP. 
remained payable to the plaintiffs as on May 5, 1958, as per particulars annexed 
as exh. A to the plaint. The plaintiffs have filed this suit to enforce the. claim 
for that balance due at the foot of the mortgage. The plaintiffs have also 
claimed interest at 6 per cent. on the outstanding principal amount of 
Rs. 13,505-1-6. The reliefs claimed are usual reliefs for declarations that the 
amount is due under the mortgage and that the plaintiffs have a first charge 
on immovable property and for a decree against the defendants for the amount 
claimed and in default of payment within the date fixed for redemption for 
sale of the property. The plaintiffs have also claimed receiver of the immov- 
able property as and by way of interim relief. 

The defendants have raised diverse questions of law and facts by their written 
statement. It is unnecessary to summarise those contentions here, as the only 
issue that I am trying is whether this Court has Jurisdiction to try and enter- 
tain the suit. The contention that is made on behalf of the defendants in that 
connection is that all the defendants are admittedly residing outside Bombay 
and are not carrying on business or working for gain at Bombay. The immov- 
able property mortgaged to the plaintiffs is also admittedly situate outside 
Bombay. The plaintiffs have failed to obtain leave under cl. 12 of the Letters 
Patent. The defendants’ submission is that having regard to the plaintiffs’ 
failure to obtain such leave, this Court has no jurisdiction to try the suit. 


In connection with the arguments advanced on behalf of the defendants, 
Mr. Vakil for the plaintiffs has relied upon the decision of the Full Bench of 
this Court in the case of Hatimbhat v. Framroz Dinshaw’. Mr. Vakil has 
contended that the plaintiffs’ suit is primarily for recovery of debt.' In such 
a suit the only essential facts which the plaintiffs are bound to prove are the 
loan advanced, the debt due at the date of the suit and the facts which are re- 
levant in that connection. In this suit, according to Mr. Vakil, the situation 
. of the property outside Bombay is irrelevant. The situation of the property 
is not a part of the cause of action in this suit. He has in this connection 
emphasised that admittedly the indenture of mortgage was executed by the 
parties at Bombay. The loan was advanced by the plaintiffs to the defendants 
at Bombay. Under the mortgage, the loan is repayable to the plaintiffs at 
Bombay. Apart from that, the plaintiffs by their attorneys’ letter dated August 
17, 1957, called upon the defendants to pay to the plaintiffs’ attorneys or 
the plaintifis at Bombay the amount due under the mortgage. Mr. Vakil 
‘has, accordingly, contended that the whole of the cause of action has arisen 
at Bombay. The property was transferred to the plaintiffs by way of mort- 
‘gage at Bombay. He contends that under these circumstances having regard 
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to te provisions in cl. 12 of the Letters Patent, it was unnecessary for the 
plaintiffs to obtain leave under cl. 12. 
_ The relevant part of the provisions in cl. 12 of the Letters Patent runs as 
follows:— 

“ ..shall be empowered to receive, try, and determine suits of every description, 
if, in the case of suits for land or other immovable property such land or property shall 
be situated, or in all other cases if the cause of action shall have arisen, either wholly, 
or, in case the leave of the Court shall have been first obtained, in part, within the local 
limits of the ordinary original jurisdiction of the said High Court, or if the defendant 
at the time of the commencement of the suit shall dwell or carry on business, or per- 
sonally work for gain, within such limits;...” 

It must be stated that it is not contended on behalf of the defendants that 
this is a ‘‘suit for land.” That is direct result of the decision of the Full Bench 
of this Court in the case of Hatimbhai v. Framroz Dinshaw. That was a suit 
for enforcing mortgage of immovable properties which were all situate outside 
Bombay. The defendants inthe suit, however, were all residents of Bombay. 
A contention was made on behalf of the defendants in the suit that the suit 
was a suit for land and this Court had no jurisdiction. The finding of the Full 
Bench was that a suit to enforce mortgage by sale of property was primarily and 
essentially a suit to recover debt and could not be cohsidered as a suit for land. 
In connection with the discussion’ that took place, certain observations were 
made in para. 40 of the judgment at page 537, on the basis whereof Mr. Vakil 
contends that the situation of the property outside Bombay cannot be consi- 
dered as part of the cause of action in a mortgage suit. The observations are 
as follows (p. 587) :— 

“In this Court service out of the jurisdiction is regulated by cl. 12 of the Letters 
Patent. We have no provisions corresponding to the Supreme Court Rules, Order XI, 
rule 1. But unless the whole cause of action arises in Bombay, the leave of the Court 
has to be obtained to a mortgage suit. where both the land and the defendant are out 
of the jurisdiction. Accordingly, in my opinion, this leave is a safeguard intended by 
the framers of the Letters Patent against an unfair use of the jurisdiction in mortgage as 
well as in other suits.” l 
Mr. Vakil ‘has relied upon the statements in the above observations that ‘‘both 
the land and the defendant’’ must be out of the jurisdiction for leave being 
necessary. According to him, the true construction of the above observation 
is that leave is not necessary where the whole of the cause of action arises in 
Bombay and that the situation of the land has no relevance to the cause of 

action in a mortgage suit. 

The relevant further discussion in that ease is in para. 41 of the ‘judgment, 
where it is observed as follows (p. 537) :— 


“It was, however, contended that the cases might arise where the whole cause of 

action arose in Bombay. It was said that if the mortgage was executed in Bombay, and 
the money was paid and to be repaid in Bombay, then the whole cause of action would 
arise there, and that no leave of the Court would be necessary. I express no opinion 
on the question whether the fact that the suit related to land outside the jurisdiction 
would make a part of the cause of the action arise without the jurisdiction.” 
_ Having regard to the above observations, it is clear that it was not intended 
to be held by the Full Bench in that case that the existence of property outside 
Bombay or out of the jurisdiction was irrelevant to the purposes of the cause 
of action in a suit to enforce mortgage by sale. 

Under the circumstances of this case, the only question that falls to be de- 
cided is as to whether the whole of the cause of action as contained in the 
plaint in this suit arose within the original jurisdiction of this Court. Now, 
the phrase ‘‘cause’ of action’’ has been repeatedly construed in several cases. 
The ultimate ratio as to the true construction of the phrase ‘‘eause of action”? 
has been held to be bundle of all facts essential and necessary to be proved 
by the plaintiff for the purpose of succeeding in his litigation. Having regard 
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to that construction, the question is not only td find out what is the primary 
object and purpose of the suit, but to consider the whole nature of the suit by 
referring to the necessary reliefs claimed in the suit. As I have already re- 
lated above, the plaintiffs in this suit seek a declaration that the amount claimed 
in the suit is due at the foot of the mortgage mentioned in the plamt. They 
‘further seek a declaration that they have a first charge on the property men- 
tioned in the plaint. In default of payment of the amount declared to be due 
within the time fixed for redemption, the plaintiffs also seek sale of the mmmov- 
able property mentioned in the plaint. The plaintiffs also seek Receiver of the 
property in suit as and by way of interim relief. The plaintiffs claim all these 
reliefs mainly on the ground that in respect of the debt claimed in the suit 
they became mortgagees under the indenture of mortgage dated June 19, 1952. 
It is apparent that in this suit it is essential for the plaintiffs to prove that 
the property mentioned in the plaint belonged to and was of the ownership of the 
defendants and that the property was transferred by the defendants as owners as 
and by way of mortgage to secure repayment to the plaintiffs of the amount men- 
tioned in the mortgage and claimed in the suit. In connection with all these facts 
necessary to be proved, the plaintiffs have alleged in the plaint that the property 
was of the ownership of the defendants and that they had transferred the pro- 
perty by way of mortgage to secure repayment to the plaintiffs of the amount 
claimed in the suit. It appears to me to be very clear that in the matter of a 
claim on a mortgage, it would be essential for the plaintiffs to prove transfer of 
interest in the property to the plaintiffs and also to prove that the transfer was 
by the owners of the property. In other words, the plaintiffs would have to 
prove that the debtors (defendants) were owners of the property. In con- 
nection with the proof of the ownership of the defendants in the property, it is 
clear that the question of the situation and existence of the property at a parti- 
eular place must arise to be proved on behalf of the plaintiffs in a claim to 
enforce a mortgage. In fact, the question directly relates to the title of the 
defendants in the suit to the property in the suit. 


Now, in this connection, one may notice that generally in all cases jurisdic- 
tion'is stated to exist in a Court by reason of the situation of the property with- 
in the jurisdiction or by reason of the defendants being within the limits of ordi- 
nary jurisdiction of the Court and thus liable to obey all commands of the Court. 
The scheme of cl. 12 of the Letters Patent as regards suits for land is that the 
Court will not assume jurisdiction unless and until the property is situate within 
the jurisdiction of the Court or a part of the property is situate and leave has 
been obtained. In all other cases, the Court assumes jurisdiction either be- 
eause the defendant carries on business or works for gain or resides within 
the jurisdiction of the Court, or because the whole of the cause of action arises 
within the original jurisdiction of the Court or a part of the eause of action 
arises and leave has been obtained. 

In this suit admittedly all the defendants are residing outside the jurisdic- 
tion and do not earry on business or work for gain within the jurisdiction of 
this Court. Admittedly, the immovable property mortgaged to the plaintiffs 
is situate outside the jurisdiction. It appears to me, having regard to what I 
have already discussed, that the existence and situation of the property is es- 
sential part of the cause of action in a suit to enforce a mortgage. In this 
connection, one may usefully refer to the observations of Chief Justice Chagla 
in the case of Shiv Bhagwan v. Onkarmal.2. That was a suit for partition. A 
question as regards the jurisdiction of the Court arose. Dealing with that 
question it was observed as follows (p. 346) :— 

“...Dealing with the first point, it is difficult to understand, with respect to the 
learned Judge, how the existence of property in a partition suit is not a part of the cause 
of action. It is necessary for the plaintiff to allege that there is some property of which 
he is seeking partition. The mere fact that there was a joint family and that the plaintiff 
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is & member of the joint family Would not be sufficient to entitle him to maintain the 
suit....the averment as to the existence of property would be the averment of a neces- 
sary and material fact. This necessary and material fact would undoubtedly be a part 
of the cause of action. It is suggested that it would not be necessary to allege where 
the property existed and that it would be sufficient if the property existed irrespective 
of the location of the property. This argument is based upon a misunderstanding of 
the true meaning of the expression ‘where the cause gf action arises’. The first duty 
of the Court is to ascertain what facts constitute the cause of action. Having ascertained 
that, the next duty of the Court is to ascertain where these facts arose. It is perfectly true 
that the existence of a property at a particular place is not a part of the cause of action. 
What is a part of the cause of action is the existence of the property. But having ascer- 
tained that, the next question is, ‘where did that fact, namely, the existence of the pro- 
perty, arise?’ And if the property is situated in Bombay, then, to the extent of that 
particular fact constituting the cause of action, the cause of action arises in Bombay. 
Certain facts constitute a cause of action irrespective of where they arise. But the im- 
portance of where they arise arises only in connection with the question of jurisdiction. It 
is only in order to determine the jurisdiction that the question has to be considered 
as to where certain facts arose. Therefore, in my opinion, if the existence of property 
is a material fact constituting a part of the cause of action in a partition suit, then the 
location of the property: must be considered in order to determine the jurisdiction of 
the Court. If the property or part of the property is situated within jurisdiction, then 
the cause of action or a part of the cause of action has arisen within jurisdiction. 
It is contended by Mr. Maneksha that the situs of movable property is irrelevant in a 
suit for partition of movables....But the question of location of movables does not arise 
from the point of view of its situs; it arises from the point of view of the cause of action.” 
That submission of Mr. Maneksha was negatived and it was found (p. 347): 


“«..Therefore, in holding that the Court has jurisdiction to try a suit for partition of 
movables if the movables are situated within jurisdiction, I am not so holding on the 
ground that the situs of the movables is within jurisdiction, but solely on the ground 
that the location of the movables within jurisdiction constitutes a part of the cause of 
action of a partition suit for movables.” 


It appears to me that except for the fact that the discussion in the above ob- 
servations relates to suit for partition, there is no principle of distinction so as 
to distinguish the above observations from the facts in this case. Hach and 
every word as contained in the above observations is applicable to this suit to 
enforce mortgage by sale. That the suit before the Appeal Court in the case 
of Shiv Bhagwan v. Onkarmal was a partition suit, does not, in my view, make 
any difference in the principle which has been elaborately discussed in the 
above observations. In the same ease, Bhagwati J. (as he then was) at p. 360 
also observed as follows :— 


“...Lhe principle which emerges from the above is that the situs or location of 
the movable property within jurisdiction invests the Court with jurisdiction. The cause 
of action is the bundle of-facts which are necessary for the plaintiff to establish in order 
to obtain the relief which he seeks at the hands of the Court and the jurisdiction of the 
Court is determined by the fact of the cause of action wholly or in part having arisen 
within its jurisdiction....In a suit for partition of movable property the cause of action 
consists of the existence of the movable property, the interest of the parties in the 
movable property, the demand for partition and the non-compliance therewith. The 
existence of movable property would be an essential part of the cause of action, and 
if that- movable property is situated within the jurisdiction of a particular Court, that 
part of the cause of action would certainly arise within the jurisdiction of that Court. 
It is clear therefore that the situs or location of the movable property within jurisdiction 
would, by reason of a part of the cause of action having arisen within local limits, in- 
vest the Court with jurisdiction.” 

Again at the bottom of p. 361 the further observations are :— 


“..These observations therefore do not militate against the position which we have 
laid down above, viz. that the existence of the movable properties is a part of the cause 
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of action, and if that cause of action has arisen within the jurisdiction of thi Court, by 
reason of the situs or location of the movable properties within the local limit® this 
Court would have jurisdiction to entertain the suit for partition of the movable proper- 
ties within jurisdiction. Looking at the matter from this point of view, it is clear that 
this Court has jurisdiction to entertain the suit for partition of movable properties which 
are situated within jurisdiction, and with leave granted under cl. 12 of the Letters 
Patent it would also have jurisdiction to partition moveable properties belonging to the 
joint family outside jurisdictiorl...” 

The above observations also are applicable to the question that has arisen 
for determination in this suit. For the same reasons as appear in the case of 
Shiv Bhagwan v. Onkarmal, it appears to me that in a suit for enforcing mort- 
gage by sale, the existence of property is an essential fact required to be proved 
by the plaintiffs and the existence of the property at a particular place is a 
part of the cause of action in the suit which necessarily arises ati the place 
where the property is situate. 

In the result, I must come to the conclusion that the property that was mort- 
gaged to the plaintiffs in this suit being situate outside Bombay, a part of the 
cause of action arose outside Bombay and outside the ordinary limits of juris- 
diction of this Court. It is true that the indenture of mortgage was executed 
in Bombay and a material part of the cause of action also arose in Bombay. If 
the plaintiffs had obtained leave under cl. 12 of the Letters Patent, I have no 
doubt that this Court would have had jurisdiction to try the suit. As the plain- 
tiffs altogether failed to obtain leave under cl. 12, the conclusion to which I have 
arrived at is that this Court has no jurisdiction to try the suit. 

Mr. Vakil for the plaintiffs applies that in the result I should direct that the 
plaint be returned to the plaintiffs with liberty to file another suit in a Court 
with jurisdiction. He has in that connection relied upon the observations made 
in the case of R. P. C’Connor v. P. G. Sampath Kumar’. In that case, similar 
application was made on behalf of the plaintiffs in a suit which was filed on 
the Original Side of the High Court of Madras. The Court referred to the 
practice on the Original Side of not returning plaints, where suits failed on the 
issue of jurisdiction. The provisions of O. VII, r. 10(/), of the Code of Civil 
Procedure were also considered. The Court came to the conclusion that though 
the High Court was a Court of Record, it was permissible to the High Court 
under inherent powers reserved in s. 151 of the Code of Civil Procedure to 
order return of the plaint where suits failed on the issue of jurisdiction. The 
practice on the Original Side of this Court has been to dismiss suits where the 
Court has no jurisdiction to entertain or try the suits. This Court does not 
return plaints at all. The application made on behalf of the plaintiffs is con- 
trary to that well established practice. The practice came to be considered in 
great detail in 1884 in the case of In re Bai Amrit.4 Both the learned Judges 
sitting in Division Bench in that case referred to the practice in a large way 
and refused an application made on behalf of the plaintiffs in that suit for 
return of the plaint. That the Court-fees have been paid in this suit, does not ap- 
pear to me to be sufficient reason why the well-established practice of the Court 
should not be followed in this case and new precedent should be made for which 
there is no warrant at all. In the case of Bat Amrit the Court came to the 
conclusion that the High Court being Court of Record, it would be wrong to re- 
turn the plaint filed in that Court on the ground that the Court had no jurisdic- 
tion to entertain and try the suit. With respect, I am of the same view and 
do not see how I can accept the suggestion made on behalf of the plaintiffs. 

Issue No. 1 is answered in the negative. 

The suit will be dismissed with costs. 

ap Suit. dismissed. 
Solicitors for the plaintiffs: Benjamin & Co. 
Solicitors for the defendants: M. Dadhich & Co. 


8 [1953] A. I. R. Mad. 897. 4 (1884) I. L. R. 8 Bom. 380. 
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TATYA LAGAMANNA DESAI v. YOGABAI'BUBURAO PARANJAPE.* 
Transfer of Property Act (IV of 1882), Sec. 52—Suit on mortgage by first mortgagee 


in which decree passed for sale of mortgaged property—Suit by subsequent mort- 
gagee of same property in which decree passed for sabe of property—-Property sold 
by auction in darkhast filed by second mortgagee—Darkhast filed by first mortgagee 
against mortgagor and auction-purchaser—-Auction-purchaser pending darkhast sell- 
ing his right, title and interest to second mortgagee-plaintiff—Defendants obtaining pro- 
perty at auction sale held in darkhast filed by first mortgagee—Whether plaintiff 
entitled to nedeem first mortgage—Sale held in favour of auction-purchaser in dar- 
khast filed by second mortgagee plaintiff whether hit by bar of lis pendens. 


One G executed a simple mortgage in 1924 in respect of certain land in favour 
of A and thereafter he executed a possessory mortgage in respect of the same land 
in favour of the plaintiff. A’s son B filed a suit on his mortgage, in which the 
plaintiff was not made a party, and obtained a decree for sale of the property on June 
18, 1933. The plaintiff then filed a suit on her mortgage, in which B was not made 
a party, and obtained a decree for sale of the property on January 5, 1933. The 
plaintiff filed a darkhast for sale of the mortgaged property and the property was 
sold by auction on September 25, 1934, to V. In the proclamation of the auction sale 
the prior encumbrance in favour of B was mentioned. In 1935 B filed a darkhast 
against G and V and while the darkhast proceedings were pending V sold his right, 
title and interest in the property to the plaintiff on November 10, 1936. At the 
auction sale held on April 20, 1939, the predecessor-in-title of the defendants pur- 
chased the property and got possession of it. The plaintiff then filed a suit against 
‘the defendants for redemption of the mortgage of 1924:— 

Held, that the auction sale held in favour of V was hit by the bar of lis pendens in 
view of s. 52 of the Transfer of Property Act, 1882, inasmuch as the suit by B had 
already been filed and a final decree for sale of the mortgaged property passed in 
that suit, 

that the plaintiff had not in her the right of redemption at the time when she 
filed the suit for redemption, and 

that what had been purchased by the predecessor-in-title of the defendants in 
the year 1939 was the entire interest in regard to the suit-property, including the 
right of redemption in respect of the first mortgage. 

Ram Sanehi Lal v. Janki Prasad,’ Hakim Mohammad v. Sahab Collector Bahadur’ 
and Moti Lal v. Karrab-ul-Din,? followed 

Sheikh Bikala v. Sheik Ali, Natesa Chettiar v. Subbunarayana,’ Chinnaswami Pada- 
yachi v. Dharmalinga Padayachi! and Gendmal Amolakchand v. Laxman Tanba; 
referred to. 


Tae facts are stated in the judgment. 
N. S. Shrikhande, for the appellants. 


M. V. Paranjpe for V. V. Dwekar, for the respondent. 


DATAR J. Survey No. 110 situate at Takli originally belonged to one Gir- 
gonda Rayagonda Patil. On March 5, 1924, Girgonda executed a simple mort- 
gage in respect of the said land in favour of one Appaji Payagonda Patil. Appaji 
Payagonda Patil will hereafter be described as the first mortgagee. Thereafter, 


* Decided, April 19, 1961. Second Appeal 
No. 1277 of 1959, against the decision of 
A. S. Rangnekar, Extra Assistant Judge of 
South Satara, Sangli, in Appeal No. 103 of 
1958, confirramg the decree passed by P.D. 
Limaye, Joint Civil Judge, Junior Division, 
Miraj, in Original Civil Suit No. 89 of 1955. 
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‘Girgonda executed possessory mortgage in resp&t of the same land, ‘first on 
July 2, 1924, and later on November 26, 1928, in favour of Yogabai, the 
‘present plaintiff. Yogabai will hereafter be described as the second mortgagee. 

The first mortgagee’s son Babagouda instituted suit No. 276 of 1931 against 
the mortgagor for recovery of the mortgage money due under his father’s 
mortgage dated March 5, 1924, by sale of the mortgaged property. To this suit 
the second mortgagee was not made a party. A final decree for sale of the 
mortgaged property in this suit was passed on June 18, 1933. 

The second mortgagee filed a similar suit, being suit No. 718 of 1931, against 
her mortgagor. Although her mortgages were possessory mortgages, it appears 
‘that she was entitled to recover the mortgage money due under her two mort- 
gages by sale of the mortgaged property. To this suit the first mortgagee’s heir 
Babagouda was not a party. A final decree for sale of the mortgaged property 
was passed in favour of the second mortgagee on January 5, 1933. 

The second mortgagee filed a darkhast, being Darkhast No. 200 of 1933, for 
sale of the mortgaged property. In the darkhast proceedings, Babagouda in- 
tervened and contended that his mortgagee’s rights should be shown im the 
proclamation to be prepared for sale of the mortgaged property. Accordingly, 
the proclamation mentioned the prior encumbrance in favour of Babagouda, 
son of the first mortgagee, and in the auction sale, which was held on September 
25, 1934, one Vasudeo Phadke purchased the mortgaged property for Rs. 600. 
The amount was paid to the decree-holder, the second mortgagee, and Vasudev 
Phadke got the sale certificate on March 18, 1935. 

In the same year (1985), the first mortgagee’s son Babagouda filed Darkhast 
No. 312 of 1985 against the mortgagor Girgouda and the auction purchaser 
Vasudev Phadke. In the darkhast it was mentioned that Vasudev Phadke had 
been made a party as he had purchased the mortgaged property in darkhast 
No. 200 of 1933 and in order that Vasudev Phadke should have an opportunity 
of redeeming the mortgage encumbrance in favour of the darkhastdar. Vasu- 
dev Phadke appeared in the darkhast proceedings and stated that he had pur- 
chased all the rights of the mortgagor in darkhast No. 200 of 1933, which had 
been filed by the second mortgagee; but he contended that he could not be 
compelled to redeem the first mortgage in favour of the first mortgagee, as he 
was in possession of the mortgaged property on the strength of the possessory 
mortgage. 

While the darkhast proceedings—Darkhast No. 312 of 1985-—-were pending, 
Vasudev Phadke sold his right, title and interest in the property purchased by 
him to the present plaintiff on November 10, 1936, for a stated consideration 
of Rs. 400 and in reply to a notice which was served upon him under O. XXT, 
r. 66, of the Code of Civil Procedure, he stated to the executing Court that he 
had ceased to have any interest in the property as he had sold the same to the 
present plaintiff. At the auction sale in the darkhast proceedings held on April 
‘20, 1939, Nemu Tatya Desai, the predecessor-in-title of the present defendants. 
purchased it for Rs. 625 and got possession of the property in due course. 

Yogabai, the present plaintiff, presumably on the strength of the sale deed 
executed in her favour by Vasudev Phadke, instituted suit No. 23 of 1950 
against the present defendants in ejectment. This suit was dismissed by the 
trial Court. She preferred an appeal to the District Court. Her appeal was 
Appeal No. 148 of 1951. In appeal, she was allowed to withdraw her suit, 
with permission to bring another suit on the same cause of action. This order 
of withdrawal was challenged by the defendants in Civil Revision Application 
No. 66 of 1953, which was filed in the High Court. The revision application 
succeeded on July 16, 1954, and the District Court was directed to re-hear the 
appeal on merits. After the re-hearing as directed, the appeal came to be 
dismissed. 

The present suit has been instituted by Yogabai on February 7, 1955, for 
redemption of the mortgage dated March 5, 1924. 

The defendants resisted the suit. They contended that Yogabai was not 
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entitled to redeem. the property as under- the sale deed executed in her favour 
by Vasudev Phadke, she did not get the equity of redemption which could 

* entitle her to redeem the mortgage dated March 5, 1924, and that even assum- 
ing that she got such a right of redemption under the aforesaid sale-deed, her sale- 
deed having been executed in her favour during the pendency of the darkhast 
proceedings was hit by the bar of ls pendens. 

_ The points for consideration in this appeal are:— |, 

(1) Whether Yogabai has not acquired the equity of redemption in respeet 
of the first mortgage dated March 5, 1924? 

(2) Whether all the right, title and interest passed to Vasudev Phadke in 
the auction sale held in Darkhast No. 200 of 1983? Did he by right of his 
auction sale become a representative of the judgment-debtor Girgonda, in view 
of the fact that the auction sale took place during the pendency of the suit 
No. 276 of 1931, which had been filed by the first mortgagee’s son, Babagouda, 
and in which he had obtained a final decree for sale of the mortgaged property 
in the year 1933? 

(3) What right, title and interest passed to Nemu Tatya Desai in the auc- 
tion sale held on April 20, 1939, in Darkhast No. 312 of 1935? 

Both the Courts below have held that Yogabai had the right of redemption 
in her on the date of the suit and have, therefore, passed a decree for redemp- 
tion in her favour. 

This is defendants’ second appeal. 
` Yogabai can claim the equity of redemption if only her vendor Vasudev 
Phadke had acquired it in the auction sale held in Darkhast No. 200 of 1933, 
filed by her as decree-holder in her mortgage suit. In my view, it cannot be 
disputed that Vasudev Phadke in the auction sale held in darkhast No. 200 
of 1933, got the right of redemption which could entitle him to redeem the first 
mortgage in favour of Appaji. The effect of the auction sale was that the 
second mortgage was completely satisfied, Yogabai was paid her decretal dues 
and Vasudev Phadke became the owner of the property purchased by him sub- 
ject only to the prior encumbrances in favour of the first mortgagee, or, to be 
more. precise,.in favour of the first mortgagee’s son Babagouda, the decree- 
holder in suit No. 276 of 1981. The equity of redemption, which vested either 
in the original mortgagor Girgouda Patil or, by reason of the second mortgage, 
in the second mortgagee and by virtue of which the first mortgage could be 
redeemed, passed to the auction purchaser Vasudev Phadke under the auction 
sale. For the purpose of this appeal it,is not necessary to find out how much 
of the equity of redemption was still retained by the mortgagor even after the 
second mortgage. In execution of the decree passed in favour of the second 
mortgagee there was an auction sale. That sale had obviously the effect of 
satisfying the. decree in favour of the second mortgagee and as the second 
mortgagee had not been impleaded in the earlier suit instituted by the first 
mortgagee’s son. the right to redeem the first mortgage could not be in any 
way affected. But the result of the auction sale held in darkhast No. 200 
of 1933 was to satisfy the second mortgage in its entirety and to pass the 
right of redemption in regard to the first mortgage to the auction purchaser 
and it was because of this right which came to him under the auction pur- 
chase he could redeem the first mortgage and it was for this reason that 
in darkhast No. 312 of 1935 which came to be filed he had been, in my view, 
rightly made a party. It was stated that he had purchased the pronerty 
in the auction sale held in darkhast No. 200 of 1933; and that he had been 
given an opportunity to satisfy the first mortgage and the decree passed thereon. 
In fact, Vasudev- Phadke himself asserted that he had purchased the mort- 
gagor’s interest in the auction sale-held in darkhast No. 200 of 1933. There- 
fore, there cannot be anv doubt that under the auction sale Vasudev Phadke 
had the right of redemption in him which entitled him to redeem the mortgage 
in favour of the first mortgagee. = 2 

But, then, if the auction sale was held during the pendency of suit No. 276 
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of 1931, which had been instituted by Babagouda, the son of the first. mort- 
gagee earlier than suit No. 718 of 1931, it is contended by Mr. Shrikhande for: 
the appellants-defendants that, in view of the principles embodied in s. 52 of- 
the Transfer of Property Act the auction purchaser must be regarded as re-. 
presentative of the judgment-debtor Girgonda Patil and, therefore, in the 
auction sale held on April 20, 1939, in Babagouda’s darkhast No. 312 of 1935, 
to which, as I have already stated, Vasudev Phadke had been made a party, 
the equity of redemption passed to the auction purchaser Nemu Tatya Desai. 
It is true that in the meanwhile Vasudev Phadke himself had purported to selk 
away his right, title and interest in the property purchased by him to the 
present plaintiff. But the argument proceeds that the sale which was held ‘in: 
1936 was hit by the principle of lis pendens, as it had been brought about 
during the pendency of the proceedings in Darkhast No. 312 of 1935. 
_Mr. Paranjpe contended that s. 52 of the Transfer of Property Act or the 
principles underlying that’ section do not apply when the right to bring to sale 
the mortgaged property had been conferred upon the mortgagee under the: 
instrument of mortgage and that that section applies only when such right was 
purported to be created for the firsb time during the pendency of the suit. Im 
support of this contention Mr. Paranjpe relied upon a decision reported im 
Sheikh Bikala v. Sheik Ali! where it was held: 

“A right acquired before the commencement of a suit is not affected by the rule 
ef lis pendens even though the remedy for the enforcement of that right may be sought 
during the pendency of the suit. 
, - A sale in execution of a mortgage decree will not be hit by the doctrine of lis pendens 
if the mortgage had taken place long before institution of the suit even though.the sale 
might have taken place during the pendency of that suit.” 

In that case there were two mortgages—-one executed in favour of defendant 
No. 1 on October 18, 1924, and the second mortgage on June 9, 1927, in favour 
of the plaintiff. The first mortgage was a simple mortgage, while the second 
was usufructuary in nature and related to only one-half of the property cover- 
ed by the first mortgage. The second mortgagee filed a suit for recovery of the 
mortgage amount by sale of the mortgaged property on April 9, 1936, and got 
a final decree for sale of the mortgaged property on March 13, 1937. In exe- 
cution of this final decree the plaintiff purchased the property in that suit on 
November 6, 1937. During the pendency of this suit of the second mortgagee, 
the first mortgagee also filed a suit for recovery of the mortgage amount by, 
sale of the mortgaged property on September 17, 1936, that is to say, after. 
the institution of the suit by the. second mortgagee. The first mortgagee ob- 
tained a final decree on November 30, 1939, and in execution of this final decree, 
the property was purchased by the auction purchaser on January 15, 1943, and 
it was the case of the plaintiff auction purchaser that the sale in his favour 
prevailed over that of the defendant, in view of the principle of lis pendens 
as his suit had been brought five months before the institution of the suit by. 
the first mortgagee. This contention was not accepted by the learned Judges 
of the Orissa High Court and they observed (p. 211): : 7 

“,..The sale in pursuance of a decree on a mortgage seems to be nothing else but 
a logical result of a transfer which had taken place at the time of the mortgage ‘itself.” 
The learned Judges referred to the contrary view expressed by the Full Bench 
decision in Ram Sanehi Lal v. Janki Prasad? and observed (p. 211): 

“...In the majority decisions of the Full Bench of the Allahabad High Court, Rame-~ 
sanehi Lal v. Janki Prasad, a distinction was made between the interest of the mortgagee’ 
and that of the mortgagor and it was pointed out that so far as the mortgagee’s interest 
was concerned the transfer took place at the time of the execution of the mortgage deed’ 
whereas the mortgagor’s interest was transferred at the time of the sale and conse- 
quently the rule of lis pendens would apply in respect of the latter transfer, But this! 
point has been fully met in the dissenting judgment of Mukherji J. and in the two 
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iisas ‘decisions noted above, Agreeing with their views I would hold that HE doctrine 
f lis pendens does not apply to the present case.” . 
‘he learned Judges held that the right to bring the mortgaged PEN to sale 
zas only a logical result of the transfer of the right conferred by the document. 
f mortgage, and if in pursuance of this right the property was brought to sale, 
; could not be said that any fresh right was being created by the auction sale 
hich was held in execution of the decree for sale obtained by the first mort- 
agee. It seems to me that the attention of the learned Judges of the Orissa 
ligh Court was not drawn to a decision of the Privy Council reported in Mott 
al v. Karrab-ul-Din,3 to which I shall presently come; but before I leave this 
leeision, I would also refer to what the learned Judges themselves stated at a 
ater stage of their judgment. In that case the second mortgage, as I have 
lready stated, was usufructuary in nature and yet the right to bring the 
iroperty to sale was claimed in the suit not because such right had come to the 
10rtgagee under the mortgage deed, but because the usufructuary mortgagee 
ad: been dispossessed and, therefore, it was held that such a dispossessed usu- 
ructuary mortgagee had the right either to sue for possession as usufructuarK 
iortgagee or else to sue for sale of the property like a simple mortgagee after 
iving up his usufructuary right (Para. 8 of the judgment.). 

Mr. Paranjpe also referred to a case reported in Natesa Chettiar v. Sub- 
unarayana* where also it-was held 

“The transfer to which the provisions ofS. 52 can properly be applied is the creation 

f the mortgage itself, not the subsequent sale in the enforcement of the mortgage.” 
n that case the plaintiff might be described as a subsequent mortgagee and 
he defendants as the prior mortgagees. The defendants obtained a decree on 
ipril 10, 1934, and brought the mortgagor’s -property to sale on October 24; 
934. To the suit which had been filed by the defendants, the subsequent mort- 
agee (plaintiff) was not made a party. During the pendency of the suit filed 
y the prior mortgagees, the plaintiff also filed a suit on October 12, 1933, and 
ot a deeree for sale of the mortgaged property on July 25, 1934. He himself 
urchased the property on March 6, 1936. In his suit. also he did not implead 
he prior mortgagees. Plaintiff contended that the auction sale in favour of 
he prior mortgagees which had been held on October 24, 1934, during the 
endenecy of his suit was hit by the bar of lus pendens. This contention was 
ot accepted by the learned Judges.in that-case. They observed (p. 92): 

“ ,.it does not, in our opinion, necessarily follow that plaintiffs title, as subsequent 

urchaser in his own suit, must prevail over defendants’ title as purchasers in theirs. 
; is only if the doctrine of lis pendens can be successfully applied to this case that plain- 
ff can claim that his decree binds the defendants, who were not in fact parties to his 
uit. Plaintiff in contending that the doctrine of lis pendens can be extended to the 
resent case relies on a Full Bench ruling of the Allahabad High Court, 53 All, 1023 
Ram Sanehi Lal v. Janki Prasad), In Madras, however, the extension of the doctrine 
> cover the case of an involutary alienation ,in execution of a mortgage decree has been 
sfused, see 63 M.L.J. 394 (Chinnaswami Padayachi v. Dharmalinga Padayachi). The 
ransfer to which the provisions of S. 52, T.P. Act, can properly be applied is the crea- 
on of the mortgage itself, not the subsequent sale in the enforcement of the mortgage. 
: may be that, as argued for the plaintiff, the enunciation of- this legal principle in 
3 M.L.J. 394 was obiter dictum, but with respect, we do not consider the principle 
ay the less sound on that account and we prefer to follow it rather than the contrary 
iew as expressed in Allahabad.” 
a, this ease also the Privy Council decision which I have ea -to shove 
nd to- which I shall presently come was not brought to the notice of the learned 
udges. In Chinnaswam Padayachi v. Dharmalinga Padayachi,’ it was held 
aat the sale in pursuance of a mortgage decree, the mortgage having been exe- 
sag before the -institution of e suit, was not affected by the doctrine of lis 
endens. . w g ; 
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Mr. Paranjape also called my attention to a case reported in Gendmal Amo- 
lakchand v. Laxman Tanba®. In that case it was held: 

“Mortgagees pursuing their remedies on mortgages previously executed are not af- 
fected by any doctrine of lis pendens arising from suits subsequently instituted, but in- 
stituted prior to the sale, and the sale in execution of a mortgage decree is to be re- 
garded as a legal action by mortgagee in enforcement of his pre-existing rights (which 
are unaffected by res judicata) rather than as an involuntary sale by the mortgagor, 
and that the mortgagee who purchases will only be affected by the doctrine if he himself 
is impleaded in the list.”. 

In this case the learned Judges referred to the Privy Council decision reported 
in Moti Lal v. Karrab-ul-Din and observed (p. 92): 

« |.A contention set up by Moti that he was not bound by the decree obtained by 
Masih was ridiculed by their Lordships of the Privy Council who said that if that were 
the law it was difficult to see in what cases a pending suit would be any protection.” 
The learned Judges have also qualified their view by stating that it is only 
when the suits are subsequently instituted that there will not be any bar of 
lis pendens. 

In Mott Lal v. Karrab-ul-Din their Lordships of the Privy Council held: 

“Where the defendant in an ejectment action had bought the village in question at 
a sale in execution of a decree obtained by the mortgagee against the mortgagors thereof, 
it appeared that prior to his purchase the plaintiff’s vendor had sued to establish against 
the parties to that decree his title to the village, and had subsequently obtained a decree 
in his favour:— 

Held, that the defendant bought pendente lite, and was bound by the decree so ob- 

tained. That result could not be avoided by shewing that the mortgagee decree-holder 
had attached the village prior to the suit by the plaintiff's vendor.” 
In this case the mortgage had been effected by one Asghar in favour of Agha, 
the mortgagee, in the year 1870. After the execution of the mortgage the 
original mortgagor gifted his right, title and interest to two persons, Yusuf and 
Nasim. In 1879 one Sahib-un-nissa, a ereditor of the-original mortgagor, filed 
a suit for the recovery of her debts and obtained a decree for money against 
Agha and Yusuf. In execution of this decree Hakim Muhammad Masih pur- 
chased the right and interest of the judgment-debtor who was described in the 
sale certificate as Asgar. Masih was the predecessor-in-title of the plaintiff 
before the Privy Council. On March 20, 1883, the mortgagee Agha obtained a 
decree against Yusuf and Nasim, the donees from Asghar, on the mortgage 
effected by them and on July 28, 1884, Masih instituted a suit against the heirs 
of Agha, who was by that time dead, and against Yusuf and Nasim for a deeree 
for declaring his title to the suit property. Masih got a deeree on November 
4, 1885. The heirs of Agha, the original mortgagee, had in the meanwhile 
filed execution proceedings in respect of the mortgage decree. On October 22, 
1884, the mortgaged property was put up for sale and was purchased by the 
defendant Moti. It was the contention of the defendant Moti that the right, 
title and interest which he had purchased in the auction sale on October 22, 
1884, were not affected by the decree obtained by Masih and in considering this 
contention their Lordships observed (p. 174): 

“It may be as well here to dispose of a very extraordinary contention set up for 
the defendant. He bought whatever interest belonged to the heirs of Agha, who were 
mortgagees, and to Yusuf and Nasim, who were mortgagors. But, three months 
before he bought, Masih had instituted his suit against those very persons to establish 
his title against them, and it was established by the decree of November, 1885. Is it 
possible for the defendant (Moti) to allege that, as against Masih or his. heirs, the 
heirs of Agha or Yusuf or Nasim had any interest to convey to him? The District Judge 
holds that the defendant is free from the decree because he was no party to the suit, 
and because the transfer to him was made prior to the decree. If that were law, it is 
difficult to see in what cases a pending suit would be any protection.” 


6 [1945] A.LR. Nag. 86. 


19616] t TATYA LAGAMANNA U. YOGABAI (A.C.J.)}—Datar J. 981 
If Rems to me that the view “that was expressed in the Orissa case referred: to 
above was not accepted by their Lordships of the Privy Council in Moti Lal v. 
Karrab-ul-Din. In the case before their Lordships if the mortgage had been 
effected long before the right, title and interest in Sahib-un-nissa’s suit were 
purchased by Masih and his right to bring the property to sale had been re- 
served to the mortgagee as held by the learned Judges of the Orissa High Court, 
then it is difficult to see how their Lordships stated that there was a bar of 
lis pendens to the auction sale held in-execution of the decree in favour of Moti. 

The case of the Privy Council has been considered by the learned Judges of 
the Allahabad High Court in the Full Bench decision reported in Ram Sanehi 
Lal v. Janki Prasad’. The view of the Full Bench was expressed as under: 


“Where a sale in execution of a decree obtained on foot of a puisne mortgage takes 
place during the pendency of the suit on the prior mortgage, it is affected by the rule 
of lis pendens so as to make the purchaser’s right subject to the result of the prior 
mortgage suit.” 

This view has been followed in a subsequent decision of that Court reported 
in Hakim Mohammad v. Sahab Collector Bahadur® where the facts were almost 
similar to the facts which obtain in the present case. It was held 

“Although S. 52, T.P. Act does not apply in terms to sales held in execution of a 

decree, the principle of lis pendens applies to such Court sales also”. 
In that case one Z mortgaged the property in dispute first to M in 1926 and 
thereafter to one K in 1928. A purchased the mortgage rights from the second 
mortgagee in 1932; but when M filed his suit, A was not impleaded in that suit. 
After the final decree was passed in that suit, the Judgment-debtors applied for 
amendment of the decree under the provisions of the Agriculturists Relief Act 
and got the decree appropriately amended. Thereafter A, the transferee from 
the second mortgagee, brought his suit in 1940. He also did not implead the 
first mortgagee M. A obtained a decree and in execution purchased the pro- 
perty himself. In the meanwhile a default was committed in the instalments 
granted in the decree passed in favour of M. M accordingly put the decree in 
execution, impleading A the transferee from K, on the ground that he was a 
transferee pendente lite. It was held that the auction sale in favour of A was 
affected by the doctrine of lis pendens. It was also held that A could not claim 
a right to redeem on the basis of his purchase because that right came to an 
end when a final decree was passed inthe prior mortgage suit against the ori- 
ginal mortgagor. 


With respect, I follow the decisions of the Allahabad High Court and the 
decision reported in Moti Lal v. Karrab-ul-Din and hold that the auction sale 
held in favour of Vasudev Phadke was hit by the bar of lis pendens, inasmuch 
as the suit by Babagouda, the son of the first mortgagee, had already been 
filed and a final decree for sale of the mortgaged property passed in that suit. 
It is not disputed that for the purpose of s. 52 of the Transfer of Property 
Act, that suit was still pending. Besides, I do not see how the authorities re- 
lied upon by Mr. Paranjape help him when the defendants claim under au 
auction sale held in execution of the decree passed on the first mortgage. 

If the auction sale in favour of Vasudev Phadke does not affect the rights of 
the decree-holder in the first suit, then the question arises: What is the position 
of this auction purchaser? In Parameshari Din v. kam Charan? it has been 
held by the Privy Council: 

“When a person takes property in suit’ from the defendant pendente lite and the 
suit results in a decree for the plaintiff, such person must be treated as the representative 
in interest of the defendant, and as such He is bound by the result of the decree and 
the decree can be executed against him although he was not a party to it. If he has 
not obtained possession of the property from the-defendant, the latter would be required tò 
deliver it to the plaintiff. The circumstarice that he got possession of the property from 


7 [1981] A. I. R. All. 466, x.s. `, `. 9 (1987) 39 Bom. L. R. 1019, r.c 
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tthe. defendant in purguince of the transfer, which was invalid as against the plajntaff, 
cannot detract from his rights under the decree.” — 
It is further observed 

“A transferee pendente lite from one of the parties to a suit is a representative of 
the judgment-debtor for the purposes of s. 47 of the Code of Civil Procedure, 1908.” - 
‘There cannot, therefore, be any doubt that by his purchase Vasudev Phadke 
became a representative of the original debtor Girgonda and it was for this 
reason that, as I have already stated, he was rightly impleaded in the darkhast 
proceedings, being darkhast No. 312 of 1935, that had been started in the year 
1935. 
~ Assuming for the sake of argument that there is no bar of lis pendens to the 
auction purchase held in favour of Vasudev Phadke, there cannot be any doubt 
that he acquired under the auction purchase the equity of redemption which 
entitled him tọ redeem the mortgage in favour of the first mortgagee. There 
is no reason why it could not be said that the equity or redemption which vested 
in Girgouda in the first instance, devolved, by reason of the auction sale held in 
the year 1934, upon the auction purchaser Vasudev Phadke. If that were so, 
under O. XXII, r. 10, of the Code of Civil Procedure, this would be a ease of 
devolution of Interest and the person on whom the interest devolved, could be 
properly described as a representative of the person whose interest had devo- 
ived upon him. Whether, therefore, there was any bar of lus pendens or not 
to the auction sale of the year 1984, Vasudev Phadke was properly impleaded 
as a representative of the judgment-debtor in the darkhast of 1985. If Vasudev 
Phadke, as he himself admitted, acquired the mortgagor’s interest by reason 
of the auction sale, then there is no reason why he could not be-held to be a 
representative of the original judgment-debtor. If that were so, then during 
the pendency of the darkhast proceedings to which he was made a party, he 
could not have alienated the property, as he purported to do, in favour of the 
plaintiff in November 1936. That alienation would be hit by the rule of lis 
pendens. If that transfer could be ignored by the darkhastdar, then it must 
mean that the mortgagor’s right to redeem was put to auction sale in the year 
1939 and was purchased by Nemu Tatya, the predecessor-in-title of the present 
defendants. DAE T 

Mr. Paranjape argued that if the auction sale in favour of Vasudev Phadke 
was to be regarded as a nullity because of the bar of lis pendens in view of 
s. 52 and the principle underlying that section, then the interest that Vasudev 
Phadke purported to acquire was the interest of Yogabai, the second mort- 
gagee. In support of his contention Mr. Paranjape relied upon Gopal Sahoo 
v. Ganga Pershad Sahoo'°. I confess I have not been able to understand the 
argument of Mr. Paranjape in this regard. I do, not think that any sale can 
be regarded to be a nullity because of the bar of lis pendens, whether the sale 
is voluntary, or involuntary as in the present case. The sale will not be al- 
lowed to affect the rights of the decree-holder who has filed his suit earlier in 
respect of the property which has subsequently been the subject-matter of the 
transfer. In order to consider what is the totality of interest that passed to 
the auction purchaser, we must for a while keep aside the principle of lis 
pendens, If, by reference to the auction sale proceedings only, it could be held 
that what passed to the auction purchaser was the entirety of interest that had 
vested in the mortgagee and also in the mortgagor, then it must only mean that 
the second mortgage was extinguished. In fact, it was fully satisfied and that 
what survived was the right of redemption in regard to the first mortgage. It 
is because of the rule of lis pendens the auction purchaser is held to be a repre- 
sentative of the original mortgagor. But that has nothing to do with what 
right, title and interest passed to the auction purchaser in the auction sale held 
in execution of the decree in favour of the second mortgagee. 

Mr. Shrikhande raised certain other points: but as I have accepted the first 


10 (1882) I. L. R. 8 Cal. 580. 
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pomt so far considered, it’ is. not HOCOSETY for me to consider the, other points 
raised by him in appeal. 

Accordingly, I must hold that the plaintiff had not in her the right of re- 
‘demption at the time when she filed the suit for redemption and that what had 
-been purchased: by the auction purchaser, Nemu Tatya, in the year 1936 was 
the entire interest in regard to the suit property, including the right of re- 
demption in respect of the first mortgage. I, therefore, allow the appeal, set 
aside the decrees of the Courts below and dismiss the suit with costs throughout. 


Appeal allowed. 


-CRIMIN AL APPELLATE. 
[NAGPUR BENCH} | 
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Before M. Justice Kotval. 


STATE v. GANPAT BABAJI.* 
Criminal Procedure Code (Act V of 1898), Secs. 347, 213, 215—Committal order whether 
‘ean be set aside on reappraisal of evidence. 


A committal order made under s. 347 of the Criminal Procedure Code, 1898, read 
with s. 213 of the Code, can only be set aside if there is an error of law and not on 
a-mere reappraisal of the evidence or the circumstances. 


Tue facts appear in the Judgment. 


€. R. Mudholkar, Assistant Special Government Pleader, for the State. 

Y. k. Manohar, for the opponents. . 

Korvat J. This is a reference by Mr. P. S. Malvankar, Sessions Judge, 
Akola, recommending that the order of commitment made by- the Civil J udge 
and Judicial Magistrate, First Class, Murtizapur, Mr. A. S. Korane, should 
- be quashed and that the Magistrate should be directed to proceed with the 
case and dispose-it of according to law. 

-> On a complaint filed before the trying Magistrate by one Bhaskar Shankar, 
the eleven opponents were tried for offences punishable under ss. 120-B, 147, 
455, 841 and 440 of the Indian Penal Code. It was the complainant’s case 
that one Subhash was the tenant of the house in dispute. He died on March 23, 
1960. Since there were no known heirs or relations of the deceased, the police 
took -possession of his property which was lying unclaimed in the house and 
thereafter the said Bhaskar Shankar: took the house on rent from June 1, 1960. 
The name of the owner of the house is not known and he has not been examined, 
but his Gumastha Ramakrishna has given evidence that the house was given 
on rent to the complainant Bhaskar Shankar. According to the complainant, 
the opponents attempted to dispossess him by force and unlawfully and the 
complainant gave. a report to the police on June 10, 1960. Thereafter, on 
June 14, 1960, all the opponents came to the house and in pursuance of a com- 
mon object, pushed aside the-complainant- and his brother, and opponent No. 1 
Ganpat broke open the lock with a hammer and a chisel and the other opponents 
threatened the complainant. They unlawfully -entered the house and threw 
out all the household belongings of the complainant though the complainant 
was in lawful occupation of the house. The trying -Magistrate examined six 
prosecution witnesses and took the view that the offences disclosed were of a 
serious nature and that in his opinion, therefore, they should be tried by a 
Court-of Session. Accordingly, he drew up a committal order dated October 
24, 1960, and comes the fe aaa to stand their trial in the Court oi 
ession. 


"*Decided .July’?? 1961. Criminal Referèėnċte No. 10 of 1961. 
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When the matter came before the learned Sessions Judge, an application 
was prefered before him signed by both the Publie Prosecutor and the advocate 
“appearing on behalf of the accused praying that the committal order be quashed 
‘and that a recommendation should be made to this Court to that effect and 
praying that the case should be heard and decided by the‘trying Magistrate 
himself. The learned Sessions Judge has accepted that application and made a 
recommendation as above. The Sessions Judge has quoted in eatenso the rea- 
soning of the trying Magistrate and then taken up each of the individual 
sections under which the offences were alleged to have been committed by the 
opponents to show that the view which the Magistrate took was somewhat un- 
necessarily serious and that the offences were not-as grave as they were made 
out to be. In doing so, the learned Sessions Judge has expressed his view upon 
the evidence recorded before the Magistrate which might have been avoided. 
Apart from this, the Sessions Judge has held: 

“Tt seems to me, therefore, that there is nothing very grave and serious about the 

offence alleged to have been committed by the accused persons so as to hold that the 
case ought to be tried by the Sessions Court.” 
In this conclusion the Sessions Judge may perhaps be right—-I do not say that 
he is,—but the question that has been raised in this reference on behalf of the 
State by the learned Assistant Special Government Pleader is whether even 
upon that finding it was open to the Sessions Judge to make a recommendation 
that the committal order should be quashed. 

No doubt, s. 347 of the Code of Criminal Procedure is in very general terms 
and sub-s. (7) thereof gives a very wide discretion to the trying Magistrate 
in the matter of committing proceedings to the Sessions Court. It states: 

“If in any inquiry before a Magistrate, or in any trial before a Magistrate, before 
signing judgment, if appears to him at any stage of the proceedings that the case is 
one which ought to be tried by the Court of Session or High Court, and if he is em- 
powered to commit for trial, he shall commit the accused under the provisions herein- 
‘before contained.” 

‘There are very few limitations imposed by this sub-section on the powers of the 
Magistrate. He is empowered to do so at any time before signing the judgment 
and at any stage and in any inquiry or in any inquiry or in any trial. But ' 
the erucial words in the sub-section are ‘‘If...it appears to him at any stage’’. 

The normal connotation of the word ‘‘appears’’ is ‘‘seems’’ or ‘‘to be in one’s 
opinion.’ (See Shorter Oxford Dictionary). Therefore, it is the mere opinion 
of the Magistrate that must prevail. The words are not ‘‘if satisfied that. ..’’, 
so that a superior Court can judge whether there was sufficient ground for satis- 
faction. I shall presently show that this interpretation is supported bv other 
provisions of the Code itself. Therefore, the question that arises in this re- 
ference is whether it can possibly be said upon evidence of the six witnesses 
whom the Magistrate examined and upon the view which he has expressed that 
it did not ‘‘appear’’ to him that the case should be committed to the Court of 
Session. This is not a case where a Magistrate could never form an opinion 
that the case ought to be committed to a Court of Session. That he took a 
more serious view of the matter than he ought to have taken of the case is not a 
ground for interference. 

_ Apart from this, the Magistrate in making the committal order expressly 
purported to act under s. 347 read with s. 213 of the Code of Criminal Proce- 
dure. The reference to s. 213 was most apposite but the significance of that 
reference was, with all respect to him, lost sight of by the Sessions Judge as 
also by the learned public prosecutor when he set his hand to the joint apnli- 
eation. If the Sessions Judge had referred to Chapter XVIII in which s. 218 
apnears, he would have found that bv virtue of s. 215 ‘‘a commitment once 
made under section 213 by a competent Magistrate...can be quashed bv the 
High Court onlv, and onlv on a point of law.’’ Therefore, it seems to me. that 
there is an express prohibition to interfere with a committal order even by the 
High Court unless there is a point of law involved, and it is clear upon the 
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statement in the order of reference that there is no point of law involved upon 
which the committal order can be set aside here. A perusal of s. 347 with 
ss. 213 and 215 of the Code of Criminal Procedure indicates that the Legislature 
endowed a committal order once made with considerable sanctity and it was 
not considered safe to permit it to be set aside except upon a point of law. 
These provisions to which I have referred have not been adverted to in the order 
of reference, and though it may be that sitting in place of the Magistrate a 
superior Court may feel however strongly that it would not have made the com- 
mittal-order in a case, it seems to me that it can only be set aside if there is an 
error of law and not on a mere reappraisal of the evidence or the circumstances. 
‘The reference is rejected. The trial will now proceed before the Sessions Court. 


Reference rejected. 


FULL BENCH. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Mody 
i and Mr. Justice Tarkunde. 


FARKHUNDALI NANNHAY v. V. B. POTDAR.” 


Payment of Wages Act (IV of 1936), Sec. 15—Bombay Co-operative Societies Act (Bom 
VII of 1925), Sec. 54—Claim for wages made by servant of Co-operative Society 
against society—-Whether such claim must be referred to Registrar under s. 54 of 
Bom. Act VII of 1925 or an application to be made in respect of claim to Authority 
under s. 15(2) of Act IV of 1936. 


It is open to an employee of a co-operative society to proceed against the society 
--in respect of his claim for wages either under the Payment of Wages Act, 1936, by 
making an application under s. 15 of the Act or under s. 54 of the Bombay Co~ope- 
rative Societies Act, 1925, by making an application to the Registrar in this behalf. 
Keshav Narayan Raote v. Bombay Catholic Co-operative Housing Society Ltd.’ 
overruled. i 
Co-operative Motor Transport Society v. Syed Batcha® and Co-operative Milk 
- Societies Union v. State of W. Bengal, dissented from. 
GIP. Railway Employees Co-operative Bank, Ltd, v. Bhikhaji Karanjia, approved. 
Madhava Rao v. Surya Rao š agreed with. 


Tus facts appear in the judgment. 


. K. K. Singhvi, for the petitioner. 
_ A. M. Saltk, for respondent No. 2. 
R. B. Kotval, Government Pleader, for the State. 


CHAINANI C.J. The petitioner was employed by respondent No.. 2, which is 
a co-operative society registered. under the Bombay Co-operative Societies Act, 
1925. The petitioner made four applications to the Payment of Wages Autho- 
rity for recovery of wages, retrenchment compensation and leave wages from 
respondent No. 2. It was contended by respondent No. 2 before the Authority 
that it had no jurisdiction to entertain and try the applications made by the 
petitioner and that the only tribunal, which was competent to try and decide 
the. matters in dispute, was the Registrar under s. 54 of the Co-operative Socie- 
ties. Act. This contention was accepted by the. Payment of Wages Authority, 
which accordingly dismissed the four applications made by the petitioner. The 
petitioner then filed a.special civil application before this Court, in which he 

*Decided, August 18, 1961. Special Civil 2 71961] Mad. 483. i 
Application No. 1504 of 1959. : . $8, [1958] 2 L. L. J. 61.. 

1 (1958) Special Civil Application No. 903 ,4 (1942) 45 Bom. L. R. 676. 
of 1958, decided by Vyas and Tambe JJ., 5 [1958] Mad. 1047 ,F.B. 
on July 4, 1958 (Unrep.). i a 3S. z E a ; 
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contended that the view taken by the Authority “was erroneous. - The Division 
Bench, before which the application came up for hearing, has referred the 
matter to us for decision. 

Section 54 of the Bombay Co-operative Societies Act provides that when a 
dispute touching the business of a society arises between members or past mem- 
bers of the society or between members or past members and any officer, agent 
or servant of the society or between the society or its committee, and any officer, 
agent, member or servant of the society, it shall be referred to the Registrar 
for decision by himself or his nominee. It has been held in several cases that 
the jurisdiction conferred by this section is exclusive and that disputes of the 
kind referred to therein can only be decided by the Registrar or his nominee. 
Respondent No. 2, therefore, contends that as the dispute is between a co-ope- 
rative society and its servant, it can only be decided under s. 54 of the Co-ope- 
rative Societies Act. The petitioner, on the other hand, relies on s. 15(2) of 
the Payment of Wages Act, which has been made applicable to co-operative 
societies by a notification issued by the State Government under s. 38 of the 
Bombay Shops and Establishments Act. Section 15(2) of the Payment of 
Wages Act provides as follows: i 

“Where contrary to the provisions of this Act any deduction has been made from 

the wages of an employed person, or any payment of wages has ‘been delayed, such 
person himself, or any legal practitioner or any official of a registered trade union 
authorised in writing to act on his behalf, or a representative Union registered as such 
under the Bombay Industrial Relations Act, 1946 or any Inspector under this Act, or 
any other person acting with the permission of the authority appointed under sub- 
section (1), may apply to such authority for a direction under sub-section (3) and in 
case of death of the employed person, it shall be lawful for his legal representative to 
make an application for such direction.” : 
It is conceded that but for s. 54 of the Co-operative Societies Act, the applica- 
tions made by the petitioner would be maintainable before the Payment of 
Wages Authority. The question, which consequently arises for our decision, is 
whether a claim made by a servant of a co-operative society for wages against 
the society must be referred to the Registrar under s. 54 of the Co-operative 
Societies Act, or whether an application in respect of such claim can lie tọ the 
Authority under the Payment of Wages Act under s. 15(2) of this Act. 

Mr. Singhvi, who appears for the petitioner, has raised three main points. He 
has first urged that a claim in regard to wages made by a servant of a co-opera- 
tive society cannot be said to touch the business of the society and that conse- 
quently such a‘claim cannot be referred to the Registrar under s. 54 of the 
Co-operative Societies Act. Section 22 of the Payment of Wages Act provides: 


“No court shall entertain any suit for the recovery of wages or of any deduction 
from wages in so far as the sum so claimed—.. 
(d) could have been recovered by an application under section 15.” 


Mr. Singhvi has argued that the jurisdiction of the Registrar to decide such 
matters is ousted by this section, as the word ‘‘suit’’ in this section would 
include any legal proceeding for the recovery of wages or any deduction from 
wages. The third contention of Mr. Singhvi is that the Payment of Wages 
Act confers substantial and substantive rights on employed persons, which can 
only be availed of by resorting to the special remedy provided in the Act; that 
is, by making an application under s. 15 of the Act and that consequently s. 54 
of the Co-operative Societies Act will not apply in such cases. If there is a 
conflict between the two provisions, the former must prevail, as it is contained 
in an Act enacted by the Central Legislature. 

In regard to the first point, the argument advanced is that the payment of 
wages or any sum due to an employee cannot be said to relate to the business 
of a co-operative society. Dealing with the matter, apart from authority, it 
seems to us that there is no substance in this argument. The nature of business, 
which a society does, is to be ascertained from the objects of the society. But 
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awliatever the society does or is ; necessarily: required to do for the purpose of car- 
rying out its objects can be said to be part of its business. The words touch- . 
ing? is also very wide and would include any matter which relates to, concerns 
or affects the business of the ‘society. Every’ society must necessarily employ 
‘some servants for the purpose of. carrying on its business. The payment of 
“wages or any sum due to them under law, is, therefore, part of the business of the 
society. In any case, there can be no ‘doubt that such payment would touch 
the business of the society. - 

, Mr. Singhvi relied on an unreported decision of this Court in Keshav Nara- 
yan Raote v. Bombay Catholic Co-operatwe Housing Society Lid., in which 
it was held that the claim in regard to retrenchment compensation made against 
a co-operative society did not touch. the business of the society. The only 
reason, which the learned Judges have given for coming to this conclusion, is 
that. “retrenchment compensation is a totally different thing from wages.” It 
is true that retrenchment compensation is not ordinarily payable under the 
terms of contract or under the rules or by-laws of a co-operative society. But 
we do not think that any distinction can properly be made between an amount 
which is payable to an employee unGer the terms of his contract and an amount 
which is payable to him under any law which governs the terms of his employ- 
ment. A dispute in regard to the payment of any sum, to which a worker is 
legally entitled, can therefore be said to touch the business of the society. With 
respect, it seems to us that the view taken in this case is not correct. 

Mr. Singhvi referred to the decision of a single Judge of the Madras High 
Court in Co-operative Motor Transport Society v. Syed Batcha,* that the claim 
for retrenchment compensation by a workman against a co-operative society 
would not come within the ambit of s. 51 of the Madras Co-operative Societies 
Act, (which corresponds to s. 54 of the Bombay Co-operative Societies Act), 
but could only be adjudged under the provisions of the Industrial Disputes 
Act. For the reasons, which I have given, it does not seem to us that merely 
because the amount claimed is not payable under the common law but is payable 
under the provisions of some statute, the claim or the dispute in regard to it 
cannot be said to touch the business of the society. 

Mr. Singhvi also relied on the. observations of Mukharji J. in Co-operatwe 
Milk Societies Union v. State of W. Bengal® (p. 63): 

“...Strictly speaking, dispute between a co-operative society and its workman does 
not relate to the actual business of a co-operative society and therefore does not touch 
the business of the co-operative society. Consequentially, however, a dispute between the 
co-operative society and its workman may ultimately touch or affect the business of 
the co-operative society. I am inclined to think that the remote and the consequential 
result should not be included within the expression ‘any dispute touching the business 
of a co-operative society’.” 


- The payment of wages ‘to a person, who is employed by a society, in order to 
enable it to carry on its business, cannot be said to be a remote consequence. 
Itis the necessary consequence of ‘the soclety’s carrying on its business. 

In Madhava Rao v. Surya Rao,4 a Full Bench of the Madras High Court has 
held that the words ‘‘touching the business of a society’’ must be given their 
full import and that the dispute referred to in s. 51 of the Madras Co-operative 
Societies Act, need not directly arise out of the business of the society, but it 
is enough if it should have reference or relation to or concern with its business. 
The same view was taken by Chagla J., as he then was, in GJ.P. Railway Em- 
ployees Co-operative Bank, Ltd. v. Bhikhaji Karanjia,® in which it was observed 
that the expression ‘‘touching the business of a society” in s. 54 of the Bombay 
Co-operative Societies Act is very wide and that it means ‘‘affecting or relat- 


1 (1958) Special Civil Application No. 908 3 [1958] 2 L. L. J. 61. 
of 1958, decided by Vyas and Tambe JJ., 4 [1953] Mad. 1047, F.B. 
on July 4, 1958 (Unrep.). 5. (1942) 45 Bom. L. R. 676. 
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‘ing to the business of the society.’’ With respect, we agree with the view taken 
in these cases. 

We are also not inclined to accept Mr. Singhvi’s argument that the word 
“ouit” in s. 22 of the Payment of Wages Act includes any legal proceeding. 
The word ‘‘suit’’ is a term of art and ordinarily means a proceeding instituted 
in a civil Court by the presentation of a plaint. A proceeding under s. 54 of 
the Co-operative Societies Act is not a suit and consequently s. 22 of the Pay- 
ment of Wages Act cannot operate as a bar to such a proceeding being taken. 

In order to decide the third point raised by Mr. Singhvi, it is necessary to 
refer to some of the provisions of the Payment of Wages Act. Section 3 states 
that every employer shall be responsible for the payment to persons employed - 
by him of all wages required to be paid under this Act. The proviso to this 
section is as follows: 

“Provided: that, in the case of persons employed (otherwise than by a contractor)— 

(a) in factories, if a person has been named as the manager of the factory under 
‘clause (f) of sub-section (1) of section 7 of the Factories Act, 1948 (63 of 1948), then 
‘the person so named and the employer jointly Gnd severally; 

(b) in industrial establishments, if there is a person responsible to the employer 
for the supervision and control of the industrial establishment, then the person so res- 
ponsible and the employer jointly and severally; 

(c) upon railways (otherwise than in factories), if ‘the employer is the railway ad- 
ministration and the railway administration has nominated a person in this behalf for 
the local area concerned, then the person so nominated; 

„shall be responsible for such payment.” 

This section, therefore, imposes a liability for the payment of wages not only on 
the employer, but also on other persons, under whose supervision and control 
the employed persons work, such as the manager of a factory. Section 4 re- 
quires an employer to fix wage periods and provides that no wage period shal! 
exceed one month. Section 5 contains provisions regulating the time of pay- 
ment of wages. Sub-section (7) of s. 7 states that the wages of an employed 
person shall be paid to him without deduction of any kind except those autho- 
rised by or under this Act. Sub-section (2) of this section specifies the kinds . 
of deductions which may be made. Sections 8 to 13 lay down the circumstances 
in which and the extent to which deductions may be made. Sub-section (3) of 
s. 15 states that after making inquiry the authority may direct the refund to 
the employed person of the amount deducted or the payment of the delayed 
wages, 

“,..together with the payment of such compensation as the authority may think fit, 

not exceeding ten times the amount deducted in the former case and not exceeding 
twenty-five rupees in the latter...” 
This sub-section empowers the authority to direct an employer to pay com- 
pensation to his worker for withholding his wages or making unauthorised 
‘deductions therefrom. Section 17 provides for an appeal against a direction 
made by the Payment of Wages Authority under s. 15. The right given to the 
employer to appeal is, however, restricted to orders under which he is directed 
to pay a sum exceeding rupees three hundred. Section 19 provides that if the 
amount directed to be paid to an employee cannot be recovered from any per- 
son, other than the employer, responsible under s. 3 for the payment of wages, 
it may be recovered from the employer. Sub-section (J) of s. 20 makes con- 
travention of the provisions of ss. 5 and 7 to 13 punishable with fine which may 
extend to two thousand rupees. Sub-section (7) of.s. 21 states inter alia that 
no Court shall take cognizance of a complaint against any person for an offence 
under sub-s. (Z) of s. 20 unless an application in respect of the facts consti- 
tuting the offence has been presented under s. 15 and has been granted wholly 
or in part by the authority or the Appellate Court. f 


It will, therefore, be seen that the Payment of Wages Act confers several 
substantive rights on workers. Some of these rights are such that they can only 
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bes ae by resorting to thesremedy provided by the Act, viz., by making an 
application to the Payment of Wages Authority under s. 15 of the Act. For 
instance, a worker can proceed against the person other than his employer, 
who is made responsible for the payment of his wages by s. 3 of the Act, only 
by making an application under s. 15(2) of the Act. Section 54 of the Co- 
operative Societies Act does not entpower the Registrar to decide disputes be- 
tween two servants of the society. As the person other than the society, who 
under s. 3 is also responsible for the payment of wages to persons employed 
by the society, will also be an employee of the society, an employee claiming 
wages cannot seek relief against him under s. 54 of the Co-operative Societies 
Act. Similarly, an employee cannot in a proceeding under s. 54 claim com- 
pensation from the society for non-payment of his wages or delay in the pay- 
ment thereof. It is only the Payment of Wages Authority to whom a power 
has been given under sub-s. (3) of s. 15 to award compensation in such cases. 
The Registrar cannot, therefore, exercise this power. No prosecution can also 
lie against a society for contravention of the provisions of ss. 7 to 13, unless 
an application has first been made under s. 15. These rights conferred by the 
Payment of Wages Act on employees of co-operative societies can, therefore, 
only be enforced by making an application under s. 15(2) of the Act. Section 
54 of the Bombay Co-operative Societies Act, however, requires that all dis- 
putes between a society and its employees should be referred to the Registrar. 
This section, therefore, bars any other legal proceeding, including a proceeding 
under the Payment of Wages Act. To the extent to which s. 54 of the Co-opera- 
tive Societies Act imposes a bar on a proceeding being instituted under s. 15 
of the Payment of Wages Act, it ig repugnant to that section. The latter pro- 
vision, being contained in a Central Act, will prevail over the former. In 
other "words, an application claiming wages can be entertained and tried by 
the Payment of Wages Authority. Section 22 of the Payment of Wages Act 
does not, however, bar a reference to the Registrar under s. 54 of the Co ope- 
rative Societies Act. The remedy provided by s. 15 of the Payment of Wages 
Act is not exclusive. It will consequently be ‘open to an employee of a co- 
operative society to proceed against the society in respect of his claim for 
wages either under the Payment of Wages Act by making an application under 
s. 15 of the Act or under s. 54 of the Co-operative Societies Act by making an 
application to the Registrar in this behalf. 

In this view the order made by the Payment of Wages Authority must be 
set aside. The applications made by the petitioner to that authority will be 
restored and the authority will be directed to proceed further with them and 
dispose of them in accordance with law. 

The petitioner should get his costs from respondent No. 2. 
Order set aside. 


FULL BENCH. 
[NAGPUR BENCH] 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Kotval and 
Mr. Justice Shikhare. 


a MANAGING DIRECTOR, oe NATIONAL GARAGE, NAGPUR 


J. GONSALVES. : 
Industrial Disputes Act (XIV of 1947), Secs. 2(00), 25-F, 25-FFF—Retrenchment, meaning 
' of—Termination of services when amounts to retrenchment within meaning of Act. 
Retrenchment within the meaning of the Industrial Disputes Act, 1947, means 
discharge of surplus labour or staff in a continuing or running industry. The ques- 


= * Decided, September 18,.1961. Special Civil Application No. 155 of 1960. 
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- ° tion whether’ the termination of services amounts® to -retrenchment must fe dgter~' 
~ mmed in each case on the facts and circumstances of that case. If the termination. 
of services is found to be due to the reason that the workman discharged was sur- 
plus, i.e. in excess of the requirement of the business or the industry concerned, 
it will amount to retrerichment within the meaning of the Act. If the temoinaton 
of services is due to other reason, it will not constitute retrenchment. ) 
Hariprasad Shivshankar Shukla v. ‘A. D. Divikar,’ followed. go 3 
Devidayal v. State Industrial ‘Court? and Dewl v. State Ind. Court,’ overruled. 
Municipal Corp. B’bay v. Labour App. Tri.’ M. P. Gokhale v. The Narasinggiji 
Manufacturing Co., Ltd. Moti Gangaram Vazárani v. General Manager, Western 
Railway, Bombay,’ State of Bombay v. Hospital Mazdoor’ and Chaganlal Textile- 
Mills v. Girni Kamgar Union, referred to. 


ONE J. Gonsalves (respondent No. 1) was in the service of the National 
Garage, Nagpur (petitioner). On September 9, 1958, the managing director, 
te. the petitioner, served the following notice on ‘respondent No. 1:— 

“Your services are no more required by the management and therefore they are 
terminated with effect from today. You can receive your salary for one month Le. 
September 1958 in lieu of notice as per our Standing Order 12(a).” 

- On October 27, 1958, respondent No. 1 filed an application before the As- 
sistant Labour Commissioner, Nagpur, (respondent No. 3), under s. 16 of the 
©. P. and Berar Industrial Disputes Settlement Act, 1947, wherein he alleged that 
the termination of his services amounted to retrenchment and the employer 
not having followed the procedure mentioned in s. 25F of the Industrial Dis- 
putes Act, the termination of his services was wrongful. He, therefore prayed 
that the order of his removal from service be set aside and he be reinstated m 
service with full back-wages. This application was opposed by the petitioner 
and various defences were raised. One of the defences was that the termina- 
tion of service being in accordance with el. 12(a) of the Standing Order, it 
did not amount to retrenchment. Respondent No. 3, relying on a decision 
of this Court in Devidayal v. State Industrial Court’ held that even though 
the termination of services was under Standing Order 12(a) it amounted to re- 
trenchment within the meaning of s. 2(00) of the Industrial Disputes Act, 
1947. The petitioner having failed to observe the procedure prescribed in s: 
25F of the Industrial Disputes Act, the dismissal was wrongful. In this view 
of the matter he set aside the order of discharge and ordered under’s. 16(3) (42) 
that back wages from the date of respondent No. 1’s discharge to the 
date of respondent No. 3’s order, plus an amount of Rs. 50 by way of compensa- 
tion, be paid by the petitioner to respondent No. 1. The petitioner took an 
appeal against this order to the State Industrial Court (respondent No. 2). 
Respondent No. 2 confirmed the view taken by respondent No. 3. The petitioner 
oe present application before the Nagpur Bench of the High Court at 
ombay 

The application was heard by Tambe and Badkas JJ. who referred a question 
arising in it to a larger bench. Tambe J., who delivered the referring judgment 
on October 5, 1960, observed as follows :— 


TAMBE J. Mr. D. B. Padhye; learned counsel for’ the petitioner, contends 
that both the second and. third respondents were in error in holding that ter- 
mination of respondent No. 1’s services amounted to retrenchment. Accord- 
ing to Mr. Padhye, a termination of service brought about in accordance with 
a [1957] S.C.R. 121, s.c. 59 Bom. L. R. Tambe J., on September 18, 1957 (Unrep.).. 


6 (1957 ) Special Civil Application No. 1640 
2 (1958) 60 Bom. L. R. 1258, s.c. (1958) of 1957, decided by Chainani C. J. and Tambe 


N.L.J. 499. J., on September 26, 1957 (Unrep.). 
3 (1958) 60 Bom. L. R. 1427, F.B., S.C. 7 (1960) 62 Bom. L.R. 553, S.C. 
(1958) N.L.J. 474. 8 [1959] A. I. R. S.C. 722. 


4 (1957) 59 Bom. L. R. 413. 1 Cea 60 D Bom. [L. R. 1253, S.C. (1958) 
5 (1957) Special” Civil '. Application No.” N.L.J. 499. : x 
949 of 1957, decided by Chainani C. J. and 
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tHe přovisionė of a standing order does not amount to rétrenchment and, there- 
fore, respondent No. 1 was not entitled to get any retrenchment compensation 
as'a edndition precedent to the termination of his services under s. 25F of the 
Industrial Disputes Act. He places reliance on two decisions of this Court, 
one reported in Municipal Corp. B’bay v. Labour App. Trib.*, and another in 
Central Potteries Ltd. v. Kalidas Ganpat?. These two decisions no doubt support 
the contention of Mr. Padhye, but, however, the decision to which reference has 
been made by respondent No. 3 and another decision of this Court 
reported in Dewlt v. State Ind. Court* support the view taken by res- 
pondents Nos. 2 and 3 in this case. In view of this divergence of opinion 
in this Court, the question that arises for consideration in this case will have 
to be referred to a larger Bench. The question that arises is :-— 

“Whether termination of service simpliciter, whether on giving one month’s notice 


under the provisions of a standing order or otherwise, amounts to retrenchment attract- 
ing the provisions of section 25F of the Industrial Disputes Act.” 


. The papers be laid before the Hon’ble the Chief Justice for necessary order. 


' The question was considered by a bench composed of Chainani C.J..and Kot- 
val and Shikhare JJ. 


-D. B. Padhye, V. R. Padhye and N. D. Patel, for the petitioner. 
_ V. P. Kathe, C. S. Dharmadhikari and B. A. Masodkar, for respondent No. 1. 


GuHamantr C.J. The question referred to the Full Bench is: 

- “Whether termination of service simpliciter, whether on giving one month’s notice 
under the provisions of a standing order or otherwise, amounts to retrenchment attract- 
ing, the provisions of section 25F of the Industrial Disputes Act.” 

"Clause (00) in s, 2 of the. Industrial Disputes Act, 1947, defines the word, 

“ retrenchment’ > to mean as follows: 


. “retrenchment? means the termination by the employer of the service of a workman 
for any reason whatsoever, otherwise than as a punishment inflicted by way of disci- 
plinary action, but does not include— 

(a) voluntary retirement of the workman; or 

‘(b) retirement of the workman on reaching the age of aqoerannostian if the con- 
tract of employment between the employer and the workman concerned contains a 
stipulation in that behalf; or 
L (c) termination of the service of a workman on the ground of continued ill health.” 
Section 25F provides for payment of compensation when a workman is re- 
trenched. The question, which we have to determine, is whether the termina- 
tion of services simpliciter, that is, without disclosing to the workman the rea- 
sons for his discharge, amounts to retrenchment within the meaning of the above 
definition, so as to entitle the workman to compensation under the provisions of 
s. 25F of the Act. 

The above definition has been considered by the Supreme Court in Hari- 
prasad Shawshankar Shukla v. A. D. Divikar’. In that case, the undertaking 
of a Railway Company was taken over by Government, in consequence of which 
the company had to dispense with the services of all its employees. This was,’ 
therefore, a case in which the entire business was closed. The Supreme Court 
held that the termination of services of the workmen as a result of the closure’ 
of the business did not eonstitute retrenchment. Their Lordships examined 
the definition of ‘‘retrenchment’’ given in el. (00) of s. 2 of the Act and came 
to the conclusion that the definition does no more than give effect to the ordi- 
nary meaning of this word. It was pointed out at p. 131 that 


| “retrenchment connotes in its ordinary acceptation that the business itself is ' 


2 (1957) 59 Bom. L. R. 413. 4 (1958) 60 Bom. L. R. 1427, F.B., S.C. 
- 8 (1958) Special Civil Applications Nos. 847, (1958) N. L. J. 474. 
848 and 349 of 1957, decided by Chainani C. J. 1 [1957] 5, C. R. 121, s.c. 59 Bom. L.R. 
and Badkas J., on February 5, 1958 (Unrep.). 8384. 
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being continued but that a portion of the staff or the IAbour force is discharge as gus- 
plusage.” 

It was contended: in the course of arguments that by so construing the word 
‘“‘retrenchment’’, the amplitude of the expression ‘‘for any reason whatsoever”? 
contained in the definition was being narrowed down. The Supreme Court 
dealt with this argument as follows (p. 132): 


“,..We agree that the adoption of the ordinary meaning gives to the expression ‘for 
any reason whatsoever’ a somewhat narrower scope; one may say that it gets a colour 
from the context in which the expression occurs; but we do not agree that it amounts 
to importing new words in the definition. What after all is the meaning of the expres- 
sion ‘for any reason whatsoever’? When a portion of the staff or labour force is dis- 
charged as surplusage in a running or continuing business, the termination of service 
which follows may be due to a variety of reasons; e.g., for economy, rationalisation in 
industry, installation of a new labour-saving machinery, etc. The legislature in using 
the expression ‘for any reason whatsoever’ says in effect: ‘It does not matter why 
you are discharging the surplus; if the other requirements of the definition are fulfilled, 
then it is retrenchment.’...What is being defined is retrenchment, and that is the context 
of the definition. It is true that an artificial definition may include a meaning different 
from or in excess of the ordinary acceptation of the word which is the subject of defini- 
tion; but there must then be compelling words to show that such a meaning different 
from or in excess of the ordinary meaning is intended. Where, within the framework 
of the ordinary acceptation of the word, every single requirement of the definition clause 
is fulfilled, it would be wrong to take the definition as destroying the essential‘ meaning 
of the word defined.” 

After considering the various arguments, the Supreme Court recorded its 
conclusions in the following words (p. 141): 


“For the reasons given above, we hold, contrary to the view expressed by the Bombay 
High Court, that retrenchment as defined in s. 2(00) and as used in s. 25F has no wider 
meaning than the ordinary, accepted connotation of the word: it means the discharge 
of surplus labour or staff by the employer for any reason whatsoever, otherwise than 
as a punishment inflicted by way of disciplinary action...” ` 
On the same page, it was further observed: 


“...On otfr interpretation, in no case is there any retrenchment, unless‘ there is 
discharge of surplus labour or staff in a continuing or running industry.” 

In ihis case, therefore, the Supreme Court held that the word ‘‘retrench- 
ment’’ as defined in el. (00) of s. 2 and as used in s. 25F of the Act has no 
wider meaning than the ordinary accepted connotation of the word, and that 

. it means the discharge of surplus labour or staff by the employer for any rea- 
son whatsoever, otherwise than as a punishment inflicted by way of disciplinary 
action. 

This decision of the Supreme Court was considered by a Division Bench of 
this Court in the Municipal Corp. B’bay v. Labour App. Trib.2. In this case 
it was observed (p. 420): 


“...It is clear from these observations that in their Lordships’ view the expression 
‘retrenchment’ meant discharge of surplus labour or staff and did not mean termination 
of the contract of employment for other causes.” 

The same decision was again considered by another Division Bench of this 
Court in M. P. Gokhale v. The Narsinggirji Manufacturing Co., Lid.3 In 
that case, the decision of the Supreme Court was considered at length and it 
was held that if the services of a workman ‘‘were not terminated because he 
was in excess of what was needed for the industry,’’ the termination would 
not amount to retrenchment. The same view was taken in Moti Gangaram 
‘Vaziram v. General Manager, Western Railway, Bombay*+. A contrary view 


2 (1957) 59 Bom. L. R. 418. 4 (1957) Special Civil Application No. 1640 
8 (1957) Special Civil Application No. of 1957, decided by Chainani C.J. and Tambe 
949 of 1957, decided by Chainani C.J. and 3J., on September 26, 1957 (Unrep ). 
Tambe J., on September 18, 1957 (Unrep.). 
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was, taken by another Divisidn Bench of this Court- în -Devidayal v. State In- 
dustrial Court® and Dewli v. State Ind. Court®, The last two cases were decided 
on June 20,1958, and July 10, 1958, respectively, i.e. long after the other cases, 
in which the Supreme Court decision was considered, had been decided. These 
earlier decisions were not brought to the notice. of the learned Judges. The 
Supreme Court decision also does not appear to have been brought to their 
notice. If the Supreme Court decision and the earlier decisions of this Court 
had been pointed out to the learned Judges, it is quite likely that they would 
have taken a different view. 

Mr. Sathe, who-appears on behalf of the workmen, has referred to the ob- 
servation of the Supreme Court that in order to give a wider meaning to a 
word, there must be compelling words to show that a meaning dif- 
ferent from or in excess of the ordinary meaning was intended by 
the Legislature. He has invited our attention to the amendments made in the 
Aet by the Industrial Disputes (Amendment) Act, 1957 (No. XVIIT of 1957), 
by which, a new section, s. 25/ FF, was added, so as to provide for payment of 
compensation when an undertaking is closed down. Sub-section (Z) of this 
section states that when an undertaking is closed down for any reason whatso- 
ever, every workman who has been in continuous service for not less than one 
year in that undertaking immediately before such closure shall be entitled to 
compensation in accordance with the provisions of s. 25F, as if the workman 
had been retrenched. Mr. Sathe has contended that this new section, which, 
according to s. 1(2) of the amending Act, took effect on November 28, 1956, 
the day following the one on which the Supreme Court gave its judgment, shows 
a elear intention on the part of the Legislature to enlarge the scope of the def- 
nition of ‘‘retrenchment’’ and that ‘‘retrenchment’’ can no longer be held to 
include only those cases in which there is discharge of surplus labour or staff. 
He has argued that in view of these amendments made in the Act, we must hold 
that every termination of service, otherwise than by way of punishment, or on 
aceount of voluntary retirement of the workman, or on account of his retirement 
on reaching the age of superannuation, or on account of his ill health, con- 
stitutes ‘‘retrenchment.’’ There is no force in’ these arguments. It is signi- 
ficant that although the Act was amended in order to get over the effect of | 
the Supreme Court decision, the definition of the word ‘‘retrenchment’’ was 
not altered. The new s. 25FFF contains the words ‘‘as if’? and provides that 
when a business is closed down, the workmen should be paid compensation as 
if they had been refrenched; in other words, even though the termination of 
their services does not amount to retrenchment within the meaning of the Act, 
they will be entitled to claim benefits as if there had been retrenchment. 

Mr. Sathe referred to the decision of the Supreme Court in State of Bombay 
. v. Hospital Mazdoor”. This decision is, however, not of any assistance in this 
case. In that case, it was conceded that the workmen concerned had been re- 
trenched. The question whether the termination of their services amounted 
to retrenchment did not, therefore, arise -for decision. 

Mr. Sathe also contended that when an employer does not give any reasons 
for terminating the services of an employee, it must be assumed that the work- 
man was discharged as surplusage. He has contended that in such cases, a 
presumption should be drawn that the services were terminated on the ground 
of the workman being surplus. He has argued that a discharge simpliciter, Le. 
where an employer has- not given any reasons for the discharge, should, there- 
fore, be held to constitute retrenchment. It is not possible to aecept these 
arguments, having regard to the ‘decision. of the Supreme Court that retrench- 
ment both in its-ordinary meaning’and according to the meaning given to it 
by the definition in s. 2(00) means discharge of surplus labour or staff in a 
continuing or running industry. 


5 (1958) 60 Bom. L. R. 1253, s.0. (1958) (1958) N.L.J. 474. 


N. J. L. 499 7 (1960) 62 Bom. L. R. 558, S.C. 
6 (1958) 60 Bom. L.R. 1427, F.B., 8.0. v 
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Mr. Dhabe, who also appears for the workmeñ, referred to the decision of’ 
the Supreme Court in Chaganlal Textile Mills v. Girm Kamgar Umon®. In 
that case, the services of some workmen had been dispensed with, because they 
were found to be surplus and retrenchment compensation had also been paid 
to them. The question when a worker can be said to have been retrenched 
within the meaning of the Industrial Disputes Act did not, therefore, arise for 
consideration. The question, which the Supreme Court had to decide, was 
quite different, whether the change made was legal or not. The decision in this 
case has, therefore, no bearing on the. question, which we have to determine. 

Mr. Dhabe has also argued that even if, as held by the Supreme Court, we 
give to the word ‘‘retrenchment’’ its ordinary meaning, it should not be con- 
strued so as to mean discharge as surplusage, as, according to its dictionary 
meaning, retrenchment would also include termination of services for other 
reasons. This argument cannot be accepted, as in Hariprasad’s case, the Sup- 
reme Court has also mentioned what the ordinary meaning of the word ‘“‘re- 
trenchment’’ is. At page 131, it has been observed that retrenchment connotes 
in its ordinary acceptation that a portion of the labour or staff is discharged as 
surplusage. A similar observation has been made at page 141, where it is 
also stated: | 

“On our interpretation, in no case is there any retrenchment, unless there is dis~ 
charge of surplus labour or staff in a continuing or running industry.” 

We are bound by the above decision of the Supreme Court. We accordingly 
hold that retrenchment within the meaning of the Industrial Disputes Act 
means discharge of surplus labour or staff in a continuing or running industry. 
The reply to the question referred to us, therefore, will be that the question 
whether the termination of services amounts to retrenchment must be deter- 
mined in each case on the facts and circumstances of that case. If the termina- 
tion of services is found to be due to the reason that the workman discharged was 
surplus, i.e. in excess of the requirements of the business or the industry con- 
cerned, it will amount to retrenchment within the meaning of the Act. If! the 
termination of services is due to any other reason, it will not constitute re- 


trenchment. 
Answer accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Chandrachud. 


ABDUL RAHEMAN D. LAMBE v. R. N. KULKARNI.* 


Industrial Disputes Act (XIV of 1947), Sees. 33C, 25-FFF—Amount due to workmen 
under s. 25-FFF—Application by workman under s. 33C(2) to Labour Court for 
determination of amount due to him—Whether Labour Court has jurisdiction to 
entertain such application—Labaur Court whether can determine only monetary 
value of non-monetary benefits. : 

Under s. 33C(2) of the Industrial Disputes Act, 1947, the Labour Court has juris- 
diction to entertain an application to determine the amount due to a workman under 
s. 25-FFF of the Act. It is open to the Court under s. 38C(2) of the Act to deter- 
mine not only the monetary value of non-monetary benefits but also the actual 

' amount due where it is alleged that certain monetary benefits are not given. 

Shri Amarsingh Mills, Ltd. v. Nagrashna, affirmed. 
S. S. Shetty v. Bharat Nidhi, Ltd.,* explained. 
` Kasturi & Sons v. Salivateswaran; and Bengal Nagpur Cotton Mills v, State of 
M.P.’ referred to. . os 


8 [1959] A. I. R. S.C. 722. 2 [1958] S. C. R. 442, at p. 456, 
*Decided, July 20/21, 1961. Special Civil-. 8 [1958] A. I. R. S.C. 507. 
Application No. 668 of 1961. 4 [1960] H L. L. J. 551. 


1 [1961] IL. L. J. 581. 
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The facts appear in the judgment. 


Y. S. Chitale, for the petitioners. f 
N. V. Phadke, with S. Y. Deshpande, for RA No. 2, 


PATEL J. Petitioner No. 1 in this case is an employee of the Victoria Lamp 
Works, at Bombay . Petitioner No. 2 is the Union of which petitioner No. 1 1s 
a member. Alleging that he was in service for 11 years, and that at the time in 
question, ie. on November 10, 1960, he was earning Rs. 2-8-0 a day, that by 
closure notice dated October 10, 1960, his services along with that of others were 
terminated from October 10, 1960, and no payment was made due to him under 
the provisions of s. 25-FFF of the Industrial Disputes Act, he' made an appli- 
cation under s. 33-C(2) of the Act for determination of the amount due to 
him. This application was made to the Labour Court constituted under the 
Industrial Disputes Act, 1947. The opponent contested the application con- 
tending that the payments were already made and, in any case, the Court had no 
jurisdiction to deal with the matter. The Court framed two preliminary points 
for its decision as follows: 

“(1) Whether this court has jurisdiction to eon these Applications under 
Section 33(C)(2) of LD. Act? 
` (2) Whether the certificates as prayed for can be issued?” 

In support of the contention that the Court had jurisdiction, the petitioners 
relied upon the decision of this Court in the case of Shree Amarsinhji 
Mills Lid. v. Nagrashna'. In that case the workers claiming similar relief 
had made an application under the section and the Court held that the Labour 
Court would have jurisdiction under s.'33C(2) of the Act, to determine the 
amount due. 

The Labour Court disagreed with the view of this Court and held that it had 
no jurisdiction, and that it could not issue a certificate. It is this order that is 
now being challenged before us. 

We must say at the outset that we have not been able to ascertain the pro- 
cess of thought by which the Court came to the conclusion that it had no 
jurisdiction, though the judgment is none too short. Mr. Phadke, however, 
has tried to support the judgment under review as best as he could. Mr. Phadke 
invited our attention to the observations of Bhagwati J in the case of S. S. 
Shetty v. Bharat Nidhi, Lid.,2 which have been cited by the Labour Court and 
argued that they support the conclusions of the Labour Court that s. 33-C(2) 
gives jurisdiction to the Labour Court to determine the money value of non- 
monetary benefits only and that it could be done on a reference to it by the 
appropriate Government. It is contended that this case was not cited before 
the Division Bench which decided Shree Amarsinhji Mills, Lid. v. ‘Nagrashna 
and, therefore, it is erroneously decided. 
Section 33-C is in part materia with s. 20 of the- Industrial Disputes (Appel- 
late Tribunal) Act, 1950, which was considered by the Supreme Court. -It is 
divided into two parts as is s. 20. Sub-section (7) enables a person to make 
an „application to., the State Government to issue a -certificate for any, money 
due to him under an award or order of a Court established under the. Act and 
it could then be recovered as arrears of revenue. Sub-section (2) enables a 
person to make an application for determining the money value of any -right 
to-which he is entitled -to under the Act and on such determination it becomes 
enforceable in the manner provided under sub-s. (J). It-is-at once apparent 
‘that sub-s. (/).-affords a-method of execution by which any amount due- -can 
be recovered and can have limited application and could be invoked only when 
the amount is actually determined upon by a proper Tribunal. When it has 
yet to be determined resort must be had to sub-s. (2) and after it is determined ` 
then application for recovery could be made under, sub-s. (J). 

A few facts necessary to appreciate the observations of Bhagwati Er in Ș X. 


1 [1961] 1 L. L. J. 581. Ua 2 2 [i958] S. C. R. 442, at p. 456. 
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Shetty v. Bharat Nidhi, Ltd. need be stated. The appellant before the Supreme 
Court was discharged by the respondent, which order of discharge was held 
to be illegal by the Industrial Tribunal. The Tribunal had also directed that 
he should be reinstated and be paid arrears of salary and allowances from the 
date of discharge. The respondent failed to implement the award and, there- 
fore, the appellant made application to the Labour Commissioner under s. 20 (2) 
of the Industrial Disputes (Appellate Tribunal) Act, 1950, directly, for com- 
putation of the money value of the benefit of reinstatement. The Commissioner 
determined the amount due on certain basis. The appellant claiming larger 
amount went in appeal to the Supreme Court. Their Lordships were concern- 
ed only with determining the mode of computing the money value of the 
benefits which the appellant before them was entitled to under the award of 
the Tribunal. It is true that in that case it was non-monetary benefit that 
had to be valued. There is nothing in these observations from which it can 
even be inferred that it was held that the Labour Court had jurisdiction to 
determine money value of only non-monetary benefits under s. 20, sub-s. (2). 
Moreover, the observations: ‘‘and the amount at which such benefit should be 
computed is to be determined by the Industrial Tribunal to which reference 
would be made by the appropriate Government for the purpose’’ are mere 
passing observations and cannot be regarded as decision on the point. If that 
were not so, the application of the appellant would have failed as he had made 
the application directly and the determination was without any reference. 


Mr. Phadke’s contention that an application under s. 33C, sub-s. (Z), must 
first be made and it is for the Government to refer the matter to the Labour 
Court for computation under sub-s. (2) also cannot be accepted. This argu- 
ment was advanced in the case of Shree Amarsinhji Mills, Lid. v. Nagrashna 
cited above and negatived. The argument made would amount to a suggestion 
that in effect the application gives rise to an industrial dispute which Govern- 
ment must refer to the Tribunal or the Court, as the case may be, under s. 10-A, 
since sub-s. (7) of s. 33.does not give such power. It may be recalled that be- 
fore the provisions of s. 83-C were incorporated into this Act, s. 25-A (2) (which 
it replaced) provided that any industrial dispute relating to any of the matters 
referred to in that Chapter were to be dealt with in accordance with the pro- 
visions of the Act and not in accordance with any other law. That section 
contemplated a distinct industrial dispute arising out of non-compliance with 
the provisions of that chapter. This provision was by the amending Act deleted 
and this new procedure adopted presumably because that procedure was a cum- 
bersome one and may have been instrumental in prolonging matters unneces- 
sarily. Instead of that procedure a shorter procedure of enabling a party to 
approach a Labour Court specified by the Government may as well have been 
intended by the amendment. It is not intended that specification of- the Court 
be specifically for each case. General specification of Court or Tribunal would 
suffice. By a notification dated March 12, 1957, the State Government has 
specified Labour Courts to determine the matters under s. 33C(2). It has also 
delegated its powers of issuing certificates to the same Court under s. 33C (Z) in 
virtue of its powers of delegation under s. 39. It seems to us that there is no 
necessity of making a reference by Government to do which it has no power 
under s. 33(7). An application directly to the specified authority will lie. The 
decision in Kasturi d& Sons v. Salwateswaran® indirectly supports this 
conclusion. The Court in that case was concerned with s. 17 of the Working 
Journalists (Conditions of Service and Miscellaneous Provisions) Act (1955), 
which was similar to s. 33C, sub-s. (J). While dealing with that section 
Mr. Justice Gajendragadkar observed that (p. 510): 


*...The condition precedent for the application of S. 17 is a prior determination 
by a competent authority or the Court of the amount due to the employee from his 
employer. It is only if and after the amount due to the employee has been duly deter- 


8 [1958] A. I. R. S. C. 507. 
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mhad that the stage is reached tb record that amount and it is at this stage that the 
employee is given the additional advantage provided by S. 17 without prejudice to any 
other mode of recovery available to him.” 

The learned Judge in this connection referred to s. 33-C of the Industrial 
Disputes Act, particularly sub-s. (2), and observed that (p. 511): 

“ ..These provisions indicate that, where an employee makes a claim for some 
money by virtue of the benefit to which he is entitled, an enquiry into the claim is con- 
templated by the Labour Court, and it is only after the Labour Court has decided the 
matter that the decision becomes enforceable under S. 33C(1) by a summary procedure.” 
This is made perfectly clear by the last clause appearing in sub-s. (2). 

There is good reason why this sub-section must apply in cases of monetary 
benefits as well. We have held that direct application can lie. It cannot be 
disputed that determination of monetary value of non-monetary benefits may 
be more complicated and more difficult than determming the actual amount 
due where it is alleged that certain monetary benefits are not given. If the 
application of sub-section is limited as contended for it would mean in effect 
that for a simple matter the elaborate machinery of the Act must be gone 
through while for more complicated matter a direct application could be made. 
This inconsistent effect could be avoided by giving a larger meaning, yet reason- 
able, to the words of the section as has been done by the Court in Shree Amar- 
sinh ji Muls, Lid. v. Nagrashna. 

It is not necessary to consider the other reasons given by the Labour Court 
for holding that an application does not lie directly and that it is restricted 
only to non-monetary benefits as most of them were considered by this Court 
in the above case and answered. The conclusion to which this Court has reached 
is more than justified. 

Turning now to the case decided by the Madhya Padah High Court [Bengal 
Nagpur Cotton Mills v. State of 'M.P.4] by which the Labour Court is oppressed 
so much, we must observe that the decision so far as this particular question 
is concerned is obiter. In that case the workmen made an application for 
recovery of certain amounts alleged to be due from the petitioner mills on the 
ground of non-compliance with s. 25-FFF on closure. The application was 
made under s. 33-C, sub-s. (Z), to the Labour Commissioner, who, after making 
calculations, issued certificates for recovery of amounts which he found due. 
The argument before the Court was addressed on the question as to whether 
or not such an application could lie under s. 33-C, sub-s. (7). The Court held 
that s. 38-C (I) is in the nature of a provision for execution which enables 
` the person entitled to recover money which is actually found to be due to him. 
After holding that the matter could not be decided under s. 38-C, sub-s. (Z), 
in para. 8, the learned Judges made it clear that they were not called upon to 
-decide the question as to the competent authority, and the proper procedure 
to be followed, for. determination of the amount of compensation payable to 
workmen under s. 25-F FF. Thereafter, however, they proceeded to express 
their prima facie view on the effect of s. 33-C, sub-s. (2). It is hardly possible 
to regard this judgment as a decision interpreting s. 33-C, sub-s. (2). 

In this view of the matter it appears to us that the Labour Court was not, 
justified in disregarding an express decision of this Court given after due con- 
sideration. He was bound as a Court, subject to the supervisory jurisdiction 
of this Court, to follow the decision of this Court. 

We cannot also endorse his finding to the effect that :— 

“Provisions of Chapter V~A relating to the rights and liabilities of the employer for 
lay-off, retrenchment and closure ‘compensation that is Section 25(c), 25(F), 25(FFF). 
read along with Section 33(c) for ‘recovery of money due under Chapter V-A’ without 
any period of limitation are invalid as they are inconsistent with the preamble, object 
and purposes of Act.” 

It is almost an elementary principle that neither the preamble nor the supposed 


4 [1960] II L. L. J. 551. : 
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object of an Act can control the express languagé of the statute. Thef merely 
afford help in the matter of construction if there is any ambiguity. Where 
the language is clear the Court is bound to give it effect. If there is some 
ambiguity and if more than one construction is possible the Court accepts 
the one which is consistent with the objects of the Act as explained by the 
preamble. It is sufficient to say without going into the details of the reasons, 
that it is impossible to sustain this finding, and Mr. Phadke has not sought 
to support that finding—and we must say rightly so. 

Mr. Phadke then as a last resort urged that even assuming that the Court 
had jurisdiction, the petitioners had no cause of action inasmuch as, according 
to the decisions, retrenchment is not effective unless the provisions of s. 25-F 
in relation to retrenchment are complied with. The argument is based on sandy 
foundations inasmuch as the petitioners?’ claim is not based on retrenchment, 
but under s. 25-FFF on the ground of non-payment on closure. The Supreme 
Court had occasion to deal with the question as to whether or not a notice of 
closure was effective without compliance with the provisions of the said section, 
and it held that it was effective even if there was non-compliance with the pro- 
visions regarding payment. (See the case of Hathising Mfg. Co. v. Umon of 
India’). Mr. Phadke, when he saw this judgment, has advisedly not pressed 
the contention. 

In the result, we set aside the order made by the Labour Court and direct It 
to proceed further with the case. Opponent No. 2 will pay costs of the peti- 
tioner. 

We understand that the learned Judge as a result of his view on this question 
dismissed about four hundred applications. If that is so, no doubt it has 
reduced his file but that can hardly be any satisfaction to any one when one 
realises that a large number of workmen will be put to unnecessary expense 
in getting those orders reviewed, not to mention the waste of public time. The 
Labour Court would have been well advised to treat one case as a test case 
and postpone others until it was finally decided. 

[The rest of the judgment is not material to this report.] 


Order set aside. 


Before Mr. Justice Patel and Mr. Justice Chandrachud. 


BIPAT BENI v. P. D. SAWARKAR.* 


Industrial Disputes Act (XIV of 1947), Sec. 33(2)—Industrial Employment (Standing 
Orders) Act (XX of 1946)—Employees of establishments not governed by Act XX 
of 1946—Whether employees of such establishments protected by s. 33(2). ` 

Section 33(2) of the Industrial Disputes Act, 1947, protects the rights of not only 
those employees who are governed by standing orders but also of employees of, 
establishments to which the Industrial Employment (Standing Orders) Act, 1946, 
does not apply. 

Anthony (K. T.) v. Good Year Tyre & Rubber Company,’ disapproved. 

Mansingh v. Mewar Textile Mills, Lid.,? agreed with. 


THe facts appear in the judgment. 


P. D. Kamerkar, with 5. B. Naik, for the petitioner. 
B. Narayanaswami, for opponent No. 2. 


Pare. J. This is an application by the petitioner under art. 227 of the 
Constitution challenging the award of the Industrial Tribunal by which the 
Tribunal dismissed the complaints of the petitioner and one other person hold- 
ing that the complaints did not lie under s. 33(2) of the Industrial Disputes 
Act. : 

5 [1960] II L. L. J. 1. Civil Application No. 621 of 1961). 


-*Decided, August 5, 1961. Special Civil 1 [1958] 1 I. L. J. 377. 
Application No. 393 of 1961 (with Special 2 [1959] 1 L. L. J. 637. 
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"The short facts which gave rise to this application need be stated. Respondent 
No. 2 is a small manufacturer and is doing business in Bombay. The petitioner 
was one of the servants of respondent No. 2. In or about May 1960, an indus- 
trial dispute between respondent No. 2 and his workmen was referred to the 
Industrial Tribunal under s. 10-A of the Industrial Disputes Act. The inci- 
dent in respect of which the complaint under review was made occurred on 
July 22,1960. After a fruitless complaint before the Labour Officer, this peti- 
tioner and another made two applications to the Industrial Tribunal in the 
month of August 1960 under s. 33-A of the Industrial Disputes Act. He alleged 
that on July 22, 1960, respondent No. 2 assaulted him and dismissed him from 
service. As the dismissal occurred during the pendency of the industrial dis- 
pute before the Tribunal he had a cause of complaint under s. 33(2) of the 
Act., In response to the notice issued by the Tribunal, respondent No. 2 con- 
tended that it was the petitioner who assaulted the proprietor and after assault- 
ing him left the premises and thereafter never returned to work. He also 
contended that the Tribunal could not entertain the complaint inasmuch as the 
ease was not governed by s. 38(2) of the Act. The Tribunal framed a preli- 
minary issue regarding this latter contention and upholding it dismissed the 
complaint. It is this order that is sought to be challenged in this petition. 

It may be noted that respondent No. 2 is a manufacturer who admittedly 
does not employ more than 15 workmen. Consequently the Industrial Employ- 
ment (Standing Orders) Act, 1946, does not apply to his establishment. He, 
therefore, contended that s. 33(2) of the Industrial Disputes Act does not 
apply to his establishment. At this stage it is necessary to note that the Indus- 
trial Employment (Standing Orders) Act, 1946, does not necessarily apply to all 
industrial establishments employing more than 50 workers. Section 13-B provides 
that the Act would not apply to industrial establishments whose workmen are 
governed by Fundamental and Supplementary Rules, Civil Services (Classi- 
fication, Control and Appeal) Rules, Revised Leave Rules, Civil Service Regu- 
lations and such other similar rules which the appropriate Government may in 
that behalf notify in the Gazette. Under s. 14 the Government is given powers 
to exempt such industrial establishments as it thinks fit. Under these circum- 
stances Standing Orders may not apply to a large number of industrial esta- 
blishments which are not small units and may compete as to the strength of 
employment with any large unit to which Standing Orders are applicable such 
as, for example, Government establishments, establishments of Local authori- 
ties or of Corporation created by the State. 

Section 38(2) runs as under: 

“During the pendency of any such proceeding in respect of an industrial dispute, 
the employer may, in accordance . with the stgnding orders applicable to a workman 
concerned in such dispute,— 

(a) alter, in regard to any matter not connected with the dispute, the conditions 
of service applicable to that workman immediately before the commencement of such 
proceeding; or i 

(b) for any misconduct not connected with the dispute, discharge or punish, whe- 
ther by dismissal or otherwise, that workman: 

Provided that no such workman shall be discharged or dismissed, unless he has 
been paid wages for one month and an application has been made by the employer to 
the authority before which the proceeding is pending for approval of the action taken 
by the employer.” ` 
It is argued relying on the italicised words that this sub-section protects the rights 
of only those employees who are governed by standing orders, and, therefore, no 
complaint lies by the petitioners. Mr. Narayanswami argues that that provi- 
sion was intended to be applied only to large establishments governed by the 
Standing Orders Act and not small ones like the one belonging to opponent 
No. 2. It is contended that non-compliance with the section is made penal and 
is punishable under s. 31-A and, therefore, it should be strictly construed. This 
argument was accepted in the case of Anthony (K. T.) v. Good Year Tyre & 
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Rubber Company.’ The argument may at first sight appear to be attractive, 
but cannot be accepted as will appear from the discussion below. 

All statutes as all other documents must be construed fairly and reasonably 
and so construing, the intention of the maker must be ascertained. No doubt, 
if the language is plain and unambiguous it must be given effect to however 
inconvenient the result is. 


“That, however, does not mean that the decision should rest on a literal interpreta- 
tion of the words used in disregard of all other materials. “The literal construction 
then’, says Maxwell on Interpretation of Statutes, 10th Edn., p. 19, ‘has, in general, but 
prima facie preference. To arrive at the real meaning, it is always necessary to get 
an exact conception of the aim, scope and object of the whole Act;’...To decide the 
true scope of the present Act, therefore, we must have regard to all such factors as can 
legitimately be taken into account in ascertaining the intention of the legislature, such 
as the history of the legislation and the purpose thereof, the mischief which it intended 
to suppress and the other provisions of the statute, and construe the language—....” 
(Per Venkatarama Aiyar J. in R.M.D.C. v. Union of India*). 

We must keep these general principles in mind in construing the section. 
Before amendment, s. 33 as it stood was as follows: 


“No employer shall during the pendency of any conciliation proceedings or proceedings 
before a Tribunal, in respect of any industrial dispute, alter to the prejudice of the 
workmen concerned in such dispute, the conditions of service applicable to them im- 
mediately before the commencement of such proceedings, nor, save with the express 
permission in writing of the conciliation officer, Board or Tribunal, as the case may be, 
shall during the pendency of such proceedings, discharge, dismiss, or otherwise punish 
any such workman, except for misconduct not connected with the dispute.” 

No change in conditions of service could be effected nor any workman punished, 
however urgent the need may be, without going through the procedure. The 
inconvenience of such a provision was immediately felt. Even though change 
was urgently needed, or where in the interest of discipline it was required that 
a workman be punished for an offence unconnected with the pending dispute, 
applications had to be made and there was consequent delay in taking action. 
Frequent complaints were thereupon made by the industry. To meet this 
grievance the section was amended and recast. It is divided into five sub-sec- 
tions. Sub-section (J) provides for change for reasons connected with the 
industrial dispute, and provides that no change shall be made nor a workman 
punished for anything connected with the dispute except with the permission 
of the Tribunal. Sub-section (2) makes provision for cases not connected with 
the dispute and provides that the employer may effect a change in the condi- 
tions of service and punish a workman in matters not connected with the service 
subject to the qualification contained in the proviso. Sub-section (3) affords 
protection similar to sub-s. (J) to specially protected workmen in all eases and 
is an exception to sub-s. (2). Sub-section (4) provides for the principle of 
specifying protected workman and sub-s. (5) directs that the Court or tribunal 
to which an application is made by an employer shall decide and dispose it 
off without delay. It is at once apparent that sub-ss. (J), (3) and (5) must 
apply to workmen of all establishments and whether or not the standing order 
applied, and there could be no reason to create an exception in favour of esta- 
blishments to which the Standing Orders Act did not apply in the case of sub- 
s. (2). The whole section replaced the earlier section which undoubtedly ap- 
plied to all establishments, and if one bears in mind the reason for the amend- 
ment, it must appear to have been intended to apply to all establishments. In 
enacting sub-s. (2) in this form the intention was to see that the conditions of 
service of workmen were not changed or the workman was not dismissed con- 
trary fo standing orders if they were applicable. No doubt this section is inaptly 
drafted but it must be given a reasonable meaning. To accept the contention 
would lead to the absurd result that protection given will not apply to workmen 
1 [1958] 1 L. L. J. 377. 2 [1957] A. I. R. S. C. at 628, p. 631. 
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of very large establishment merely because they are governed by a different 
Code of service-and not by Standing Orders. Again, distinction would not be 
between small and big establishments. It would be between those to which 
Standing Orders do not apply and those where they apply. Having regard to 
all these matters we are of the view that the section can only mean’ that ‘*Dur- 
ing the pendency of any such proceedings in respect of an industrial dispute 
the employer may, (and) in aceordance with the standing orders (if any) 
applicable to a workman concerned in such dispute...’’. The Rajasthan High 
Court has taken the same view in the case of Mansingh v. Mewar Textile Mills 
Lid.. 

We are, therefore, of the view that the Tribunal below was in error in hold- 
ing that s. 33 did not apply to the present case and that the complaint was 
bound to fail. 

In the result we set aside the award made by the Tribunal and direct the 
Tribunal to proceed further with the case. The petitioner will get his costs. 


Award set aside. 


~ 


FULL BENCH 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Mody and 
Mr. Justice Tarkunde. 


DR. MANOHAR RAMCHANDRA SARFARE v. THE KONKAN CO- 
OPERATIVE HOUSING SOCIETY, LTD.* 


Bombay Co-operative Societies Act (Bom. VII of 1925). Sec. 54—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 28, 50-—-Bombay Co-ope- 
rative Societies Rules, 1927. Rule 35—Transfer of Property Act (IV of 1882), Sec. 105— 
Maharashtra Co-operative Societizs Act (XXIV of 1961), Sec. 91—Dispute between 
co-operative housing society and its member relating to possession of tenement al- 
lotted to member and amount payable for its occupation—Whether such dispute can 
be decided by Registrar under s. 54 of Bom. Act VII of 1925 or by Courts referred to 
in s. 28(1) of Bom. Act LVII of 1947—Similar dispute between two members of 
society or between member and nominal member of society whether can be decided 
by Courts referred to in s. 28(1). 


A dispute between a co-operative housing society and a member of such society, 
to whom a tenement has been allotted by the society in accordance with‘the rules, 
by-laws and regulations of the society, relating to the recovery of possession of such 
a tenement or the amount payable by the member for the occupation of such tene- 
ment, can be decided only by the Registrar or his nominee under s. 54 of the Bombay 
Co-operative Societies Act, 1925. Only the Courts referred to in s. 28 of the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947, will have jurisdiction 
to decide a similar dispute between two members of the society or between a member 
of the society and a nominal member of the society, if the relationship between them 
is that of landlord ‘and tenant. In other cases, where such a relationship does not 
exist, the dispute can be decided only by the Registrar or his nominee under s. 54 of 

. the Bombay Co-operative Societies Act. 
Shankar Harihar Nadkarni v. Pandurang Ramrao Mavinkurve,’ overruled. 
Bishop of Gloucester y. Cunnington,’ distinguished. 

Shri Ram Narain v. The Simla Banking and Industrial Co. Limited? and Shripad 

v. Tuljaramrao,’ referred to. 


Tue facts are stated in the judgment. 


3 [1959] 1.L. L. J. 687. March 1, 1950 (Unrep.). 
*Decided, August 18, 1961. Special Civil 2 [1943] 1 K. B. 101. 
Application No. 3600 of 1958. 3 [1956] S. C. R. 603. 


1 (1950) Civil Revision Application No. 894 4 (1937) 40 Bom. L. R. 461. 
of 1949, decided by Gajendragadkar J., on , 
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B. A. Desai and V. M. Potdar, for the petitionef. . ° 
` G. N. Vaidya, for opponents Nos. 1 and 2. 
B. R. Naik, for opponent No. 4. 
R. B. Kotval, Government Pleader, for the State. 


CHAINANI C.J. Respondent No. 1 is the Konkan Co-operative Housing So- 
ciety Ltd. Respondent No. 2 is an ordinary member of the Society. She 
was allotted block No. 71 in the buildings of the Society. On September 25, 
1952, respondent No. 2 leased her tenement to the petitioner for a period of 
12 months. At that time the petitioner was not required to be a member of 
the Society under the by-laws of the Society as they then existed. On Septem- 
ber 27, 1953, the Society amended its by-laws, two of which were by-laws Nos. 7A 
and 67. Under by-law No. 67 as amended, a vacant tenement could be offered 
to a person, who was not a shareholder, if he became a nominal member of the 
Society. By-law No. 7A as amended provides that a person may be admitted 
as a nominal member for the purpose. of joint holding of shares along with an ~ 
ordinary member or for the purpose of taking lease under by-law No. 67. 
These by-laws were approved by the Registrar on August 27, 1954. On Mareh 
24, 1954, respondent No. 2 made an application to the Society, in which she 
stated that she did not require block No. 71 allotted to her for her personal use 
and occupation ‘‘for the present’? and that she, therefore, proposed to permit 
the petitioner to occupy the same during that period. She asked for the So- 
ciety’s permission to this being done. The application was endorsed by the 
petitioner and he made a declaration on the application that the information 
given therein was true and that he would abide by the Society’s rules and regu- 
Jations. On August 19, 1954, the petitioner applied for becoming a nominal 
member of the Soeiety. This application was granted on August 21, 1954. 
The petitioner was required to deposit Rs. 500 as security for due compliance 
with the rules and by-laws of the Society. This deposit was made by him 
and the petitioner became a nominal member of the Society in November 1954. 
In 1955 disputes arose between the petitioner and respondent No. 2. Accord- 
ing to respondent No. 2, the petitioner stopped payment of rent or compen- 
sation to her from October 1955. I may here mention that the rent fixed under 
the agreement of 1952 was Rs. 100. This had been increased to Rs. 120 and 
subsequently to Rs. 130. The petitioner objected to this increase in rent, 
as according to him it was in excess of standard rent. As respondent No, 2 
was not able either to obtain possession of her tenement from the petitioner 
or the rent payable by him, she approached the Society. On September 27, 
1956, she made an application in which she stated that as the Society was the 
owner of the block, the Society should take further steps in the matter. After 
unsuccessful attempts at settlement of the dispute with the petitioner, a notice 
to quit was given to him in April 1957 on behalf of both the respondents. ° 
The petitioner did not vacate the tenement but offered to pay arrears of 
rent at the rate of Rs. 100 per month. Thereafter the two respondents made 
an application to the Registrar under s. 54 of the Bombay Co-overative So- 
cieties Act. They prayed for possession of block No. 71 and also for an order 
directing the petitioner to pay to them Rs. 1,690 for use and occupation of 
the premises and a further amount at the rate of Rs. 180 per month from 
the date of the application to the date of delivery of possession. This dispute 
was referred by the Registrar to his nominee. It was contended by the peti- 
tioner before the Registrar’s nominee that he was a tenant of the premises and 
that consequently the Small Causes Court alone was competent to decide the 
dispute and that the nominee had no jurisdiction in the matter. This conten- 
tion was accepted by the nominee, who accordingly dismissed the application 
made by the respondents. Against his decision the respondents appealed to 
the Bombay Co-operative Tribunal. The Tribunal, following its previous de- 
cisions, held that s. 28 of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, hereinafter referred to as the Rent Act, was not a bar to pro- 
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ceedings being taken under s. 54 of the Bombay Co-operative Societies Act. 
The Tribunal, therefore, set aside the order made by the nominee and remanded 
the matter to the Assistant Registrar for deciding the case himself or re- 
ferring it to his nominee for final disposal on merits. Thereafter the peti- 
tioner filed a special civil application in this Court, in which he challenged the 
eorrectness of the order made by the Co-operative Tribunal. The Division 
Bench, before which the special civil application came up for hearing, referred 
the following question for decision to a Full Bench of this Court: 


“Whether a dispute between a Co-operative Housing Society and its members, or 

between two members of the Society, relating to the recovery of rent or possession of 
any premises, which have been leased by the Society or one of its members to another 
member of the Society, in accordance with the rules and by-laws of the Society, can 
be decided by the Registrar or his Nominee under section 54 of the Bombay Co-operative 
Societies Act, or whether such a dispute can only be decided by the Courts referred to 
in sub-section (1) of section 28 of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947?” 
When the matter came up before the Full Bench, it was urged by the Govern- 
ment Pleader, who had been requested to assist the Court in the matter, that 
having regard to the constitution of a Co-operative Housing Society and the. 
special relationship, which exists between such a Society and its members and 
which is regulated by the Bombay Co-operative Societies Act and the rules 
and by-laws made under this Act, there cannot in law exist a relationship of 
landlord and tenant between a Co-operative Housing Society and its members 
or between two members of such Society. The Full Bench decided to remand 
the matter to the Co-operative Tribunal for decision on this question as well 
as on another question whether the relationship between the petitioner and res- 
pondent No. 2 was that of tenant and landlord. The Co-operative Tribunal 
` answered these questions as follows: 

“1. The legal relationship between the appellant Mr. Sarfare and respondent No. 2 
Mrs. Shitole was not that of a tenant and landlord or sub-tenant and tenant under the 
ordinary law, ie. T.P. Act or Rent Act. 

- 2. The relationship between a member and a tenant copartnership co-operative hous- 
ing society is not that of a tenant and landlord under the ordinary law but that of 
tenant member or tenant copartner of the society, a special type of relationship different 
from ordinary law but springing from rules, regulations and bye-laws deriving sanction 
from a special legislation namely the Bombay Co-operative Societies Act enacted with 
the special object of furthering the co-operative movement. Therefore as between a 
member and member also of such a society there can exist no relationship of a landlord 
and tenant as understood or defined in the T.P. Act or Rent Act in relation to the 
Society’s premises.” 

It has been urged before us that these findings of the Co-operative Tribunal 
are incorrect. 


The first question, which arises for consideration, is about the nature of re- 
lationship between a Co-operative Housing Society like respondent No. 1 and 
a member of the Society, to whom a tenement has been allotted in accordance 
with the rules and by-laws of the Society. This relationship is governed by the 
Bombay Co;operative Societies Act, 1925, and the rules, by-laws:and regulations 
made thereunder. The object of the Act, as stated in the preamble, is to facilitate 
the formation and working of co-operative societies for the promotion of thrift, 
self-help and mutual aid among agriculturists and other persons with common 
economic needs so as to bring about better living, better business and better me- 
thods of production. Clause. (4) in s. 3 of the Act defines a ‘‘Housing Society” 
as meaning a society formed with the object of providing its members with dwel- 
ling houses on conditions to be determined by its by-laws. Section 5 provides 
for the registration of co-operative societies. The object of a co-operative 
housing society is, therefore, to provide its members with dwelling houses by 
joint efforts of members in accordance with the rules and by-laws. Sub-section 
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(3) of s. 9 states that every application for registration shall be accompanjeg 
by a copy of the proposed by-laws of the society. Section 10 states that if the 
Registrar is satisfied that a society has complied with the provisions of the 
Act and the rules and that its proposed by-laws are not contrary to this Act 
or to the rules, he may register the society and its by-laws. Under s. 16, no 
amendment of the by-laws of a society shall be valid until it is registered by the 
Registrar. Sub-section (2) of s. 19 provides that a member shall not transfer 
any share held by him or his interest in the capital or property of any society 
or any part thereof unless the transfer or charge is made to the society or to 
a member of the society or to a person whose application for membership has 
been accepted by the society, and the committee of the society has approved 
such transfer. Section 23 states that the registration of the society shall render 
it a body corporate with perpetual succession under a common seal. There are 
several other provisions in the Act, which confer various privileges on co-opera- 
tive societies and the members of such societies. It is not necessary to refer 
to them. Rules have been made by Government under the Act. . The only mate- 
rial rule, to which it is necessary to make a reference, is r. 35, which states that 
the Registrar or his nominee shall give a decision in accordance with justice, 
equity and good conscience. 


The Co-operative Department has framed model by-laws for the guidance of 
co-operative housing societies and all societies frame their by-laws on the lines 
of the model by-laws with some minor variations. These model by-laws are con- 
tained in Leaflet ‘‘U’’ issued by the Co-operative Department. According to 
this Leaflet there are two types of co-operative societies. One type is known as 
the copartnership tenancy society. Respondent No. 1 is a society of this type. In 
such a society, 

“the property in the whole estate remains absolutely with the society as a whole. 
The member contributes in the first instance by shares and then pays rent so calculated 
as to cover not only the economic rent of his tenement or house, but also an amortiza- 
tion or sinking fund payment, which at the end of 25 years or 40 years, as the case may 
be, repays the whole value of the building. At the end of that period, he is credited 
with further shares in the society equivalent to the value that he has paid up and the 
normal interest on those shares is equal to the economic rent which he has to pay. At 
the end of the period he is therefore in the position of occupying the building free of 
rent or merely so as a tenant of the society of which he is himself a member and there- 
fore a controlling authority.” 

I will now refer to some of the by-laws framed by respondent No. 1. As I 
have stated, these are generally on the lines of the model by-laws. By-law No. 7 
states that all persons, who have signed the application for registration, are ori- 
ginal members and that other members shall be elected by the committee. By- 
law No. 7A as amended is as follows: i 

“A person may be admitted as a nominal member on payment of Re1/- only as 
entrance fee. A nominal member is one who is admitted as such for the purpose of joint 
holding of shares along with an ordinary member or for the purpose of taking lease 
under by-law No. 67. A nominal member shall have no right to vote or to participate 
in the management of the society and in distribution of its profits or lability in the case 
of its liquidation.” 


By-law No. 11 states that every member must hold at least five shares in the 
Society. By-law No. 14 provides that a member may be expelled from the 
Society by a resolution passed at the general meeting of the Society, if in the 
opinion of the meeting such member has been a persistent defaulter, has been 
bankrupt or legally disabled, has been criminally convicted, or has done one 
or the other of the acts referred to in this by-law. By-law No. 21 states that 
any share held by a member of the Society may be sold to any other member 
with the previous sanction of the committee, who shall have full discretion in 
granting or withholding such sanction. Clause (i) in by-law No. 55 empowers 
the managing committee of the Society to make regulations, terms and condi- 
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tions relating to the tenants of the Society and the property of the Society and 
the letting (including restrictions as to sub-letting) and sale thereof. By-law 
No. 66 states that no member shall be a tenant of the Society unless he holds at 
least five shares. By-law No. 67 as amended provides: 

_ “When a tenement is vacant and no shareholder is available or willing to take it, the 
same may be offered to a pérson who is not a shareholder of the Society, on such terms 
‘and conditions as the committee may determine, provided such person becomes a nominal 
member of the Society and agrees to abide by the by-laws and tenancy rules of the 
Society in force from time to time provided also that such a person is eligible to become 
a shareholder of the Society.” 

Under the powers conferred on it by by-law No. 55, the managing committee 
of respondent No. 1 Society has framed regulations. Regulation No. 1 states 
that a member making an application for a tenement shall hold not less than 
five fully paid-up shares in the Society. Regulation No. 8 provides that each 
tenancy shall continue as long as the tenant in all respects observes and per- 
forms such regulations. Regulation No. 4 provides for the fixation of rent. 
This regulation states that the rent shall be caleulated as follows: 


“...(a) A rent of 64 per cent. per annum on the cost including the building, land, 

roads and other items,...(b) a further rent during the term of 35 years of 64 per cent. 
per annum on the said cost such rent to be applied to the share account of the tenants 
..(e) a further rent equal to the proportion (applicable to the tenement) of the expense 
incurred from time to time in insurance against fire, tempest or flood or violence by 
an army or mob or other irresistible force and in the management of the Society and the 
maintenance and repair of the Society’s estate...(d) a further rent equal to the pro- 
portion applicable to the tenement of the sum or sums from time to time paid by the 
Society in respect of the assessments and rates.” 
Regulation 5 states that no tenant shall assign, underlet, vacate or part with the 
possession of the tenement or any part thereof, without the previous consent 
in writing of the Society. Regulation No. 21 states that if the said rents or any 
part thereof shall be unpaid for 14 days after becoming payable or if any of 
the agreements on the tenant’s part contained in these regutations shall not 
be performed or observed or if at any time the tenement or any part thereof 
or any interest therein becomes occupied by or vested in any person who is not 
a member of the Society, the Society may by giving to the tenant one calendar 
month’s notice in writing to that effect determine the tenancy and on the ex- 
piration of such notice the tenancy shall forthwith determine. 


Mr. Desai, who appears for the petitioner, has laid stress on the facts that a 
Society is a separate legal entity, that the ownership in the entire estate vests 
in the Society and that in the by-laws and regulations the terms ‘‘tenant’’ and 
**tenancy’’ are used. He has, therefore, contended that the relationship be- 
tween the Society and a member, to whom a tenement has been given by the 
Society, is that of landlord and tenant. This argument overlooks the basis on 
which co-operative societies are formed and worked and the by-laws and regu- 
lations, to which I have referred above. The use of the words ‘‘tenant’’ and 
‘tenancy?’ in the by-laws and regulations would not by themselves be sufficient 
to mdicate that they are used in these by-laws and regulations in the same 
— ` which they are used either in the Transfer of Property Act or in the 

ent Act. 


‘Section 106 of the Transfer of Property Act defines lease of a property as 
being a transfer of a right to enjoy such property, made for a certain time or in 
perpetuity, in consideration of a price paid or promised, or of money, a share 
of crops, service or any other thing of value, to be rendered to the transferor 
by the transferee. The section also states that the money, share, service or other 
thing to be so rendered is‘called the rent. The consideration for a lease, there- 
fore, is the money or share of crops which the transferee agrees to pay or service 
or other thing which he agrees to render to the transferor. A tenement in a 
co-operative housing society is ‘allotted: to a member, not because he agrees to 


1006 i THE BOMBAY LAW REPORTER, [ VOL. EXIN. - 


+ s + 
pay any money or to render any service, but because he is a member of “the 
Society and holds à certain number of shares. In fact a co-operative housing 
society is formed with the express object of providing its members with houses, 
By-law No. 66 also provides that no member shall be a tenant of the Society 
unless he holds at least five shares. No tenement can, therefore, be given to 
anyone,who is not a member or a shareholder of the Society. The consideration, 
for which a tenement is allotted, is, therefore, the fact that the allottee 1s a 
member to whom the Society is required by its constitution to provide with s 
house. This by itself is sufficient to show that the transaction between the So- 
ciety and the member, who is given a tenement, is not a lease. E 

The nature of the periodical payment, which a member is required to make 
for the tenement given to him, is also quite different. The Rent Act defines 
‘landlord”’ to mean any person who is for the time being receiving or entitled 
to receive rent in respect of any premises. The term ‘‘tenant’’ is defined to 
mean any person by whom or on whose account rent is payable for any premises. 
The word ‘‘rent’’ is not defined. It will, therefore, have the same meaning as 
is given to it in the Transfer of Property Act, that is, any money which the 
transferee agrees to pay or a share of crops, service or any other thing of value 
which the transferee agrees to render to the transferor in consideration for the 
transfer of a right to enjoy any property. The so-called rent, which a member 
of a co-operative society is required to pay under regulation No. 4, ineludes not 
only the rent as defined in s. 105 of the Transfer of Property Act, which may 
be called the economic rent and taxes, but also a portion of the cost of the build- 
ings, lands, roads, ete. and the amount due from the member for his share of 
the expenses incurred in the management of the Society and in the maintenance 
and repair and insurance of the whole estate. Also, after a certain number of 
years, which in the case of respondent No. 1 is 35, a member ceases to pay not 
only his share in the cost of buildings, roads, ete., but even the economic rent. 
Thereafter he pays only his contribution towards the upkeep and maintenance 
of the estate and the cost of the amenities provided by the Society. The fixation 
of rent under the regulations is, therefore, governed by considerations mate- 
rially different from those under which an ordinary landlord charges rent te 
his tenants. l l l 

The right to occupy the tenement is also dependent upon the occupant’s con: 
tinuing to be a member of the Society. This is clear from by-law No. 66, under 
which no member can be a tenant of the Society unless he holds at least five 
shares. By-law No. 14 provides for a member being expelled for reasons, which 
may have no relation to his tenement or his conduct in connection with it. If 
he is expelled and ceases to be a member, his so-called tenancy may be termi- 
nated under regulation No. 21. 

_ The allotment of a tenement is also subject to the rules, by-laws and regulá- 
tions of the Society. These by-laws and regulations may be changed from time 
to time by the Society. In an ordinary contract of tenancy the terms cannot, 
however, be altered except by mutual consent. 

The mutual rights and obligations of a co-operative housing society and 
its members are, therefore, quite different from those of a landlord and a 
tenant. The relationship is of a special type, which is governed by special 
laws made for this purpose, viz. the Co-operative Societies Act and the rules, 
by-laws and regulations made thereunder. Even though, therefore, a member, 
to whom a tenement is given for occupation, is described in the by-laws and the 
regulations as æ tenant, he is not a tenant in the sense in which this term’ is 
used in the Transfer of Property Act or in the, Rent Act, nor is the Society 
his landlord. - a 

Any other view would make it difficult for a co-operative housing society to 
function in the manner prescribed by the rules and bye-laws. If a member to 
whom a tenement has been given is held to be a tenant, the Society will only 
be entitled to receive standard rent from him. Tt cannot then’ recover from 
him, as provided im regulation No, 4, the cost of buildings etc. and ‘the chafeés 
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toe maintenance and management of the estate as part of rent. It will also not 
be able to determine the tenancy under regulation No. 21 owing to failure on 
the part of the member to pay the amounts due from him. A person will also 
be able to continue in occupation, even if he has ceased to be a member or has 
been expelled from the Society. This will not be in accordance with the object 
of a co-operative housing society, which is to provide houses to its members ‘by 
joint efforts and contributions of all the members. 

The next question, which arises for our determination, is about the relation- 
ship created when the tenement is given for occupation by a member of a Co- 
operative Housing Society to another member or a nominal member of 
such Society. Under regulation No. 5, a tenement cannot be given to 
any other member without the consent of the Society. The person to whom 
a tenement is given must also become a member of the Society, if he is not 
already a member. The Society is, however, not a direct party to the trans- 
action.. It only gives its consent to the transaction and grants the application 
of the proposed occupant for his becoming a nominal member. The payment 
for the use and occupation of the tenement is also made to the member and not to 
the Society. “The Co-operative Tribunal has taken the view that smee a member, 
who has taken the tenement from the Society, cannot be regarded as a tenant, 
the person who claims through him cannot also claim the status of a tenant. In 
Jaw, however, it is possible for a person, with a possessory title, to create 
a tenancy. Such a transaction will be binding between him and his tenant, though 
it may be defeasible at the hands of the person with a superior title. Conse- 
quently, we cannot say that the relationship of a landlord and a tenant cannot 
exist between two members of a Co-operative Housing Society or between a 
member and a nominal member of such Society. The question whether the 
transaction is a lease and whether the relationship created is that of landlord 
and tenant, must be decided in each case, having regard to the facts and circum- 
stances of that case. It is hardly necessary to add that the tenancy, if any, 
will be between the occupant and the member who has given it for occupation. 
The latter not being a tenant of the Society, the occupant or the nominal 
member cannot claim the benefit of s. 14 of the Rent Act as against the Society. 
No question of tenancy can, however, normally arise when the member, jn 
whose name the tenement stands, and the member, who is actually occupying 
it, ‘are both joint holders of .the same shares of the Society. 

‘The next question, which arises for our consideration, is whether in cases in 
which the relationship of landlord and tenant exists between two members of 
a co-operative housing society or between a member and a nominal member of 
such society, the Registrar or his nominee is competent to decide the dispute 
relating to possession of the tenement or the recovery of the amount due for 
the use and occupation of such tenement, or whether only the Court specified 
in s. 28 will have jurisdiction to decide it. Both the Co-operative Societies Act 
and the Rent Act are beneficial measures, though the duration for which the 
Rent Act will remain in force is limited. As observed by the Supreme Court 
in Shri Ram Narain v. The Simla Banking and Industrial Co. Limited,’ the 
overriding effect of one or the other of the relevant provisions in these two Acts 
should be determined on broad considerations of the purpose and policy 
underlying the two Acts and the clear intendment conveyed by the lan- 
guage of the relevant provisions therein. Section 54 of the Co-operative Socie- 
ties ‘Act provides inter alia that if any dispute touching the business of a society 
arises between members of the society, if shall be referred to the Registrar for 
decision by himself or his nominee. Section 57 states that the award of the 
Registrar or his nominee under s. 54 shall not be liable to be called in question 
im any civil or revenue Court. An appeal against the decision of the Registrar 
or his ‘nominee lies to “the Bombay Co-operative Tribunal constituted under 
s. 63A of the Act. Sub-section (7) of this section states that an order passed 
by the Tribunal shall be final and conclusive and shall ‘not be liable to be 
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called in question in any civil or revenu Court. It has béen held 
by this Court in several cases that the jurisdiction conferred by s. 54 
is exclusive. A dispute regarding possession of a house belonging to a co-ope- 
rative housing society can be said to touch the business of the society. Under 
s. 54, therefore, such a dispute must be referred to the Registrar for decision 
by him or his nominee. Sub-section (J) of s. 28 of ‘the Rent Act provides as 
follows: 

“(1) Notwithstanding anything contained in any law and notwithstanding that by 
reason of the amount of the claim or for any other reason, the suit or proceeding would 
not, but for this provision, be within its jurisdiction, ` $ 

(a) in Greater Bombay, the Court of Small Causes, Bombay, 

(aa) in any area for which, a Court of Small Causes is established under the Pro- 
vincial Small Cause Courts Act, 1887, such Court and i 

(b) elsewhere, the Court of the Civil Judge (Junior Division) having jurisdiction 
in the area in which the premises are situate or,. if there is no such Civil Judge, the 
Court of the Civil Judge (Senior Division) having ordinary jurisdiction, 

shall have jurisdiction to entertain and try any suit or proceeding between a land- 
lord and a tenant relating to the recovery of rent or possession of any premises to which 
any of the provisions of this Part apply and to decide any application made under this 
Act and to deal with any claim or question arising out of this Act or any of its provisions 
and subject to the provisions of sub-section (2), no other court shall have jurisdiction to 
entertain any such suit, proceeding or application or to deal with such claim or question.” 
The words ‘‘notwithstanding anything contained in any law’’ show that this 
section is to have effect, even if there is anything to the contrary in any other 
law. 

It has been urged by Mr. Vaidya that an essential feature of the law of co- 
operation not only in this country but in the United Kingdom also, is that co- 
operative societies should not be dragged to civil Courts and that disputes be- 
tween co-operative societies and their members or between members of such socie- 
ties should be decided cheaply and expeditiously by arbitration.. He referred 
us to a passage in Calvert’s Law and Principles of Co-operation, 1959 ed., where 
it has been observed (p. 301): 

~ “The English Courts have taken a very sensible view of these arbitration proceedings 

as the following quotation from a ruling will show:—The Legislature intended carefylly 
to provide that these societies should not be dragged before Courts of Law or Equity, 
if it could possibly be avoided, and has taken care to enact that the whole discussion of 
their affairs shall be disposed of in a cheap and summary manner by the decision of an 
arbitrator (or justices)...the power of the justice or the arbitrator is complete and 
is not subject to revision by any Court of Law or Equity.” 
Mr. Vaidya also referred us to the decision of this Court in Shripad v. Tulja- 
ramrao,* in which it was held that where there is a conflict between a special 
statute dealing with a special kind of property, and a general statute enacted 
subsequently and dealing with all kinds of property, it is by the former that 
the rights of the parti¢s must be governed with regard to the special kind of 
property. Relying on this decision Mr. Vaidya contended that as s. 54 of the 
Co-operative Societies Act contains a special provision for the determination of 
disputes of the kind referred to therein, this section necessarily excludes the 
operation of s. 28 of the Rent Act in regard to those disputes. We might have 
been inclined to aecept this argument, if only these two sections had to be con- 
sidered. - 

The question is, however, not merely one of forum. The Rent’ Act confers 
several rights on tenants, which in the absence of an agreement ean only be 
availed of through the intervention of a Court: The question, which we have 
to consider, therefore, is whether these rights: have also been given to tenants. 
occupying premises of co-operative societies. In this connection it is necessary 
to mention some relevant provisions of the Rent Act. Clause {703 in s. 5 de- 
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‘fine’ ihe expression ‘‘standard réent’’, Sub-clause (b) (w) of this clausé de- 
fines standard rent as being in any of the cases specified in s. 11, the rent fixed 
by the Court. Section.7 provides that it'shall not be lawful to claim or receive 
on account‘ of rent for any premises any increases above the standard rent, 
except in certain cases referred to in this section. Section 11 provides for the 
determination of standard rent by the Court on an application made to it ‘for 
that purpose. Sub-section (J) of s. 12 provides that the landlord shall not be 
entitled to the recovery of possession of any premises so long as the tenant 
pays, or is ready and willing to pay, the amount of the standard -rent and per- 
mitted increases, if any, and observes and performs the other conditions of the 
tenancy, in so far as they are consistent with the provisions of the Aet. . The 
Pxplanation to this section provides : 

‘Ey any case where there is a dispute as to the amount of standard rent or permitted 
4ncreases recoverable under this Act the tenant shall be deemed to be ready and willing 
to pay such amount if, before the expiry of the period of one month after notice referred 
to in sub-section (2),. he makes an application to the Court under sub-section (3) of 
section 11 and: thereafter pays or tenders the amount of rent or permitted increases, spe~ 
Gified i in the order made by the Court.” 

Section 13 specifies the grounds on which a landlord may be awarded possession 
óf his premises, if the Court is satisfied in regard to those grounds. Sub- 
section. (2) of s. 24 states that a tenant in occupation of the premises may. make 
an. application to the Court for a direction to restore any essential supply or . 
service enjoyed by the tenant, which has been cut off. without just or sufficient 
cause. These and other provisions in the Act confer several substantive rights 
on tenants. In order to secure these rights, the tenant must apply to a Court, 
because the necessary powers to make orders in respect of such rights have 
been vested only in a Court. The Court, which can exercise these powers, 

mrust be one of the Courts specified in s. 28. The Registrar or his nominee is 
not such a Court. He cannot, therefore, exercise the powers conferred by these 
sections or ‘make any orders in regard to the rights mentioned therein. The 
learned Government Pleader urged that the. Registrar or his nominee may exer- 
cise these powers while deciding disputes under s. 54 of the Co-operative So- 
eieties Act. This argument cannot be accepted, because only the Courts men- 
tioned in s. 28 have been empowered to make orders under this Act. As pointed 
out above, standard rent in some cases, by its very definition, means rent fixed 
by the Court. 

If, therefore, we were to hold that s. 54 of the Co-operative Societies Act over- 
rides s. 28 of the Rent Act, the members or nominal members, who are tenants 
of members of Co-operative societies, would not be able to enjoy the rights con- 
ferred by the Rent Act. We have not been able to find any provisions either 
in the Co-operative Societies Act or the rules, by-laws and regulations made 
thereunder, which give similar rights to tenants of co- operative societies or of 
members- of such societies. We do not think that it was the intention of the 
Legislature that such rights should not be available to persons occupying pre- 
mises belonging to co-operative societies. Section 4 of the Rent Act exempts 
certain premises from the operation of this Act. Premises belonging to co- 
operative societies have not been exempted by this section. The necessary in- 
ference,.therefore, is that the Rent Act was intended to apply to such premises. 
also. The rights given to tenants by this Act can be claimed in proceedings for 
recovering possession of the leased premises or the rent thereof. As only the 
Courts specified in s. 28 can enforce or make orders in respect: of such rights, 
it follows that only these Courts.are competent to determine disputes of the 
Kind mentioned therein. ` l | 

The learned Government Pleader invited our attention to rule 35 of the 
Bombay Co-operative Societies Rules, which states inter alia that the decision 
of the Registrar or his nominee shall be given in accordance with justice, equity 
and good conscience. He urged that the Registrar or his nominee can, therefore, 
, ‘give to the tenants the same, if not higher, rights than those conferred by the 
L.R.—64 
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Rent Act. The Registrar or his nominee must, however, decide the matter 
referred to him in accordance with law. The principles of justice, equity and 
good conscience will apply only when"there is no provision of law applicable 
to the matter. It is not open to the Registrar or his nominee to modify or 
alter the terms of contract between the parties or to make out a new contract 
for them. E j 

Both the Government Pleader and Mr. Vaidya placed strong reliance on s. 50 
of the Rent Act, which provides for the transfer of pending suits and proceed- 
ings to the Courts referred to in s. 28. No provision had been made in the 
Act for the transfer of cases pending before the Registrar or his nominees’ or 
before the Co-operative Tribunal. It has, therefore, been urged that the in- 
tention of the Legislature was that the Registrar or his nominees should con-., 
tinue to have jurisdiction in such cases. This argument is not without force. 
But s. 50 must be considered along with s. 4 and other sections of the Act, 
which clearly indicate that there was no intention to deny the benefits conferred 
by the Rent Act to tenants occupying houses belonging to co-operative societies. 
No ‘provision for the transfer of cases pending before the Registrar and his 
nominees was made, probably because the number of such cases was small or 
probably because the Legislature thought that the parties concerned could: -get 
the same relief by instituting fresh proceedings before the Courts specified 
in s. 28. 

Reliance was placed on the decision of Mr. Justice Gajendragadkar in 
' Shankar Harihar Nadkarni v. Pandurang Ramrao Mavinkurve? in which the 
learned Judge held that the dispute of the kind referred to above can be de- 
cided by the Registrar or his nominee under s. 54 of the Co-operative Societies 
Act. It does not, however, appear from the judgment that the learned Judge’s 
attention was invited to the various sections of the Rent Act, which confer . 
rights on tenants and which in cases of dispute can only be availed of through 
the intervention of the Courts referred to in s. 28. If his attention had been 
drawn to these provisions, it is quite likely that he might have taken a different 
view. 
In support of his arguments the Government Pleader cited the case of Bishop 
of Gloucester v. Cunnington.4 In that case it was held that a house of resi- 
dence belonging to an ecclesiastical benefice is not a dwelling house to which 
the Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, apply. In 
that ease the earlier Act, the Pluralities Act, 1838, contained specifie provisions 
with regard to parsonage houses and which provided that every spiritual per- 
son holding:any benefice shall keep residence on his benefice, and in the house 
of residence (if any) belonging thereto. Having regard to the special pro- 
visions contained in the earlier Act, it was held that the protection given bv the 
Rent Restrictions Acts did not extend to such houses. This decision was, there- 
fore, given having regard to special facts in that case and is, therefore, clearly 
distinguishable. i 

Our attention was also invited to s. 91 of the Maharashtra Co-operative So- 
cieties Act, 1960, which has been recently enacted, but which has not yet come 
into force. It has been urged that in this section the Legislature has shown a 
clear intention that all disputes between co-operative societies and 
their members or between members of such societies should be deei. 
cided only by the Registrar or his nominee. The wording of this section is 
materially different from that of s. 54 of the Co-operative Societies Act, 1955.. 
It is, therefore, very doubtful whether this section can be of much assistance 
in construing s. 54 of the earlier Act. ` 

As, therefore, the rights conferred by the Rent Act on tenants can only be- 
determined by the Courts specified in s. 28 of that Act and as it does not 
appear to have been-the intention of the Legislature that members or nominal 

8 (1950) Civil Revision Application No. 4 [1943] 1 K. B. 101. : 


894 of 1949, decided by Gajendragadkar J., 
on March 1, 1950 (Unrep.). ; 
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dheftibers of co-operative societies, who are tenants of members- of such societies 
should not enjoy those rights, we are of the opinion that the disputes of the 
kind referred to above can only be decided by the Courts referred to in s. 28 
of the Rent Act. : E 

Our reply to the question referred to the Full Bench’ will, therefore, be that a 
dispute between a co-operative housing society and a member of such society, 
to whom a tenement has been allotted by the society in: accordance with the 
cules, by-laws and’ regulations of the society, relating to the recovery of posses- 
sion of such a tenement or the amount payable by the member for the occupa- 
tion of such tenement, can be decided only by the Registrar or his nominee 
under s. 54 of the Bombay Co-operative Societies Act. Only the Courts re- 
ferred to in s. 28 of the Bombay Rents, Hotel and Lodging House: Rates Con- 
trol Act, 1947, will have jurisdiction to decide a similar dispute between two 
members of the society or between a member of the society and a nominal mem- 
ber of the society, if the relationship between them is that of landlord and , 
tenant. In‘ other cases, where such a relationship does not exist, the dispute 
xan be decided’ only by the Registrar or his nominee under s. 54 of the Co- 
yperative Societies Act. l 

The special civil application will now be sent back to the Division: Bench 
for being further dealt with in accordance with law. 

We consider it necessary to add that the model by-laws and regulations fram- 
ed by the Co-operative Department are defective in several respects. The 
language is in many cases obscure and confusing. We, therefore, suggest that 
Government might consider the question of simplifying and revising these model 
by-laws and regulations. It would perhaps also be desirable to elarify which 
by-laws and regulations- apply to nominal members. Government mav also 
sonsider whether it would not be desirable to make some provision either in the 
Act or in the Rules and by-laws, so as to control the rents which may be charged 
‘o tenants occupying premises belonging to co-operative societies. 
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INCOME-TAX REFERENCE. 


Before Mr. Justice Tambe and Mr. Justice V. S. Desai. 


MRS. KUSUMBEN D. MAHADEVIA v. THE COMMISSIONER OF . 
i INCOME-TAX, BOMBAY CITY,* es 


Indian Income-tax Act (XI of 1922), Secs. 42(1), 4) Explanation 3, 2(3A)—Taxation 
Laws (Extension to Merged States) Ordinance (XXI of 1949), Sees. 3(1), 3(2), 5— 
Adaptation of Laws Order, 1950—Part of income of private limited company incor- 
porated within taxable territory derived from dividends received on shares held by 
it‘in company without taxable territory—Such income not: brought within taxable. 
territory but by resolution passed at meetings of private limited company held with- 
out taxable territory, dividend declared out of such accumulated profits—Assessee, 
resident within taxable territory, and shareholder in private limited company, re~ 
ceiving without taxable territory, net dividend on shares‘held by assessee—Whether 
such income deemed to have accrued to assessee within taxable territory——Whether 

‘ Explanation 3 to s. 4(1) of Indian Income-tax Act applies where dividend paid to 
esident shareholder. 


The assessee, a resident of Bombay, in the assessment year 1950-51, the previous 
year being calendar year 1949, received dividend income on certain shares, purchased! 
by the assessee in Bombay, in a private limited company incorporated under the: 
Indian Companies Act and having its registered office in Bombay, where its meetings 
were usually held. The income of the company was derived mainly from dividends 
received by it from joint stock companies of which it held shares and one -of such 
companies was incorporated! in-the-former Baroda State and operated in that State: 


*Decided, September ‘18, 1961. “Income-tax Reference No. 28 of 1955. 
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“ The dividends received by the company on the shares held by it in the -Baroda 
Company were not brought into British India but they were kept in the Baroda 
State. In 1949, by resolutions passed by the company at meetings of its shareholders 
held at Navsari in the former Baroda State, it declared dividends out of the accumu- 
lated profits held by it in the Baroda State. By virtue of these resolutions the ,as- 
sessee received at Navsari in the calendar year 1949 a certain amount by way of 
net dividend on her shares of the-company. This amount was not brought into 
British’ India but was kept in the Baroda State. On the question whether the 
amount of this net dividend income accrued to the assessee in the former Baroda 
State, or whether it was income accrued or deemed to have accrued to the assessee 
in British India:— 

Held, that though in fact the net dividend income accrued to the assessee’in the 
former Baroda State, but as the source of the dividend income was the shares held by 
the assessee in the private limited company and the situs of those shares was in Bombay 
the dividend income was an income deemed to have accrued to the assessee in Bri- 
tish India by virtue of the provisions of s. 42(1) of the Indian Income-tax Act, 1922. 

Mrs. Bacha F. Guzdar, v. Commr. of Inc.-tax,’ Bradbury v. English Sewing Cotton 
Co.” Comr. of Inc.~tar, Bombay v. Chunilal B. Mehta,’ Commissioner of Income~taz, 
Bombay v. Goldie’ and Gov.-Gen.-in Council v. Raleigh Investment Co., Ltd.,° re- 
ferred to. i 

Explanation 3 to.s. 4(1) of the Indian Income-tax Act, 1922, applies only to the 

_ cases where the dividend is paid to a non-resident shareholder by an moe company 
without the taxable territories. l ER 


Tur facts are stated in the judgment. E oy 


N. A. Palkhwala, instructed by Manual Kher Ambalal & Co, for the 
applicant. 
=- G. N. Joshi and R. J. Joshi, instructed by P. G. Gokhale & Co., for tig res- 
pondent. 


TAMBE J. The question framed by the Bombay Income Tax Appellate Tri- 
bunal, and referred to us under s. 66(2) of the Indian Income-tax Act, 1922 
(hereinafter referred to as the Act), is: 

“Whether the net dividend income of Rs. 47,120/- accrued to the assessee in the 
former Baroda State, or whether it is income accrued or deemed to have accrued to the 
assessee in British India?” 

Mrs. Kusumben D. Mahadevia, hereinafter referred to as the assessee, was, 
at the material time, a resident of Bombay. In the assessment year 1950-51, 
the previous year being the calendar year 1949, the assessee was assessed to 
a total income of Rs. 1,50,765, which included a grossed up dividend income 
of Rs. 1,47,026. Included in this dividend income was a net dividend income 
of Rs. 47,120, being the total amount of three dividends received by the as- 
sessee on 760 shares of Mafatlal Gagalbhai & Co. Ltd., held by her. Mafatlal 
Gagalbhai & Co. Ltd. is a private limited company, incorporated under the 
Indian Companies Act. Its registered office is in Bombay. At all material 
times, it was a resident and ordinarily a resident company. The shares of this 
company are mostly held by the members of the family of the late Shri Mafatlal 
Gagalbhai. The meetings of the board of directors and the share-holders are 
usually held in Bombay. Its income was derived mainly from the dividends re- 
ceived by it from the joint stock companies, of which it held shares, and from 
property m Bombay. One of the several joint-stock-companies, of which Mafat- 
Jal Gagalbhai & Co. Ltd., held shares, was incorporated in the former Baroda 
State, and operated in that State. The dividends received by Mafatlal Gagal- 
bhai & Co. Ltd., on the shares held by it in the Baroda company were not 
| [1954] 27 I. T. R. 1, s.c. 57 Bom. L.R. L. R. 916. 
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brofight in British India by’ the Mafatlal Gagalbhai & ‘Co: Ltd., but,they were 
Kept in the Baroda State.. In the year 1949, Mafatlal Gagalbhai & Co. Ltd.. 
declared dividends out of these accumulated profits, held by'it in Baroda State, 
by three Resolutions, which are in the following terms: 

(1) Resolution passed at the Extraordinary General Meeting of the share- 
holders of Mafatlal Gagalbhai & Co. Ltd, held on March 25, 1949, at the office 
-of M.G. Investment Corporation Ltd., Navsari (in the former Baroda State) :- 


“That a further dividend of Rs. 17/- per ordinary share free of income-tax for the 
year 1947 be and is hereby declared absorbing Rs. 4,29, 250/- and the same be payable 
in Navsari out of the profits of the year (1947 lying at Navsari.” 

(2) Resolution passed at the Extraordinary General Meeting of the share- 
holders of Mafatlal Gagalbbai & Co. Ltd., held on March 25, 1949, at the office 
of M.G. Investment Corporation Ltd., Navsari :— 

“That a further dividend of Rs. 24/- per ordinary share free of income-tax for the 
year 1948 be and is hereby declared absorbing Rs. 6,06,000/- and the same be payable 
in Navsari out of the profits of the year 1948 lying at Navsari with Messrs. M. G. Invest- 
ment Corporation Ltd., on and after 30th April 1949.” 

(8) Resolution passed -by the Board of Directors of Mafatlal Gagalbhai & - 
Co. Ltd. at a meeting held on April 29, 1949, at the office of M. G. Investment, 
Corporation Ltd., Navsari :— 

- “Resolved that an ad-interim dividend of Rs. “21/ - per Ordinary share free of income- 

tax absorbing Rs. 5,30,250/- be and is hereby declared for the year 1949 out of the income 
of the Company for the year 1949 remaining unbrought with Messrs. M.G. Investment 
Corporation Ltd., Navsari and that the same be payable in Navsari on and after sh 
April 1949.” 
By virtue of these three Resolutions, the assessee received at Navsari in ‘he ca- 
lender year 1949, Rs. 47,120 by way of dividend on her 760 shares of Mafatlal 
Gagalbhai '& Co. Ltd. This amount she did not bring into British India, but, 
on ‘the other hand, she kept it in the former Baroda State. 

It was contended on behalf of the assessee before the Tribunal that inasmuch 
as the dividends in question were declared out of the accumulated dividends: 
which had accrued in the Baroda State, and which were not brought into Bri- 
tish India, the dividend income of Rs. 47, 120, which the assessee received from- 
Mafatlal Gagalbhai & Co. Ltd., acerued to her in the former Baroda State., 
The assessee also further contended that if this contention of the assessee was 
accepted, the assessee would be entitled to certain concessions granted by the 
Merged States (Taxation Concessions) Order, 1949. The Tribunal held that 
Mafatlal Gagalbhai & Co. Ltd. received certain income, a part of it acertied in 
British India, and a part of it accrued in the Indian State. It is out of the 
compositeprofits that a shareholder is entitled to receive: dividends. The divi- 
dend income of the assessee, therefore, did not accrue to her in the former Ba- 
roda State. ‚The Tribunal further pointed out that the assessee had paid for 
and acquired shares of the company’ in British India, ‘and was thus holding % an 
asset in British India, and that the income was from that asset. In view of 
its finding, that the dividend did not accrue to her in the Baroda State, the 
Tribunal did not go into the second contention of the assessee, that she was 
entitled to certain concessions granted by the Merged States ( Taxation Con- 
cessions) Order, 1949. On an application made by the assessee under s. 66(7 ) 
of the Act, the Tribunal held that, in its opinion, a question of law, repro- 
duced: above, did arise. It, therefore, drew up a statement of the case agreed to 
by the parties, and referred it to this Court. The reference came up for hear- 
ing before this Court on September’ 28, 1955.‘ This Court took the view that 
it was necessary first to consider the applicability of the Merged States: (Taxa- 
tion Concessions) Order, 1949, to the case of the assessee before proceeding ‘to 
answer the question referred to it. It, therefore, re-framed the question. cover- 
ing both the aspects óf the case. The matter was further heard on February 
28, 1956, and this Court held that the aforesaid Order had no appleatien to the 
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case of the assessee, and accordingly answered ` ‘the re-framed question’ in #lfe- 
negative. The matter was taken up in appeal to the Supreme Court, and the 
Supreme Court held that the question of accrual of income has to be decided 
under the Income-tax Act, and has but little to do with the Concession Order. 
In this view of the matter, the Supreme Court has remitted the case to decide 
the question originally framed by the. ‘Tribunal, which we have reproduced 
above. 

We are here thus not concerned as to whether the said amount of Rs. 47 120° 
is chargeable to tax under the Indian Income-tax Act, or whether the assessee 
is entitled to any concession under the Merged States (Taxation Concessions) 
Order, 1949. The only question with which we are here concerned is whether 
‘the said income accrued to the assessee in the former Baroda State, or whether 
it is income acerued or deemed to have accrued to the assessee in the then Bri- 
tish India. The question thus framed is in two parts—firstly, whether the 
said income accrued to the assessee in British India or in the former Baroda 
State, and secondly, even if it has, in fact, acerued to her in the former Baroda 
State, whether it ean be deemed to have acerued to the assessee in British India 
under the provisions of the Ineome-tax Act. 

On the first aspect of the-question, it is the contention of Mr. Palkhivala, 
that, in view of the facts that the dividend was declared in Baroda State out 
of the profits earned and retained in Baroda State, paid in Baroda State and 
kent. by the assessee in Baroda State, the said income accrued to, the assessee in 
Baroda State. It is his argument that the source of the dividend income is 
not the shares, but the declaration of the dividend made by the Mafatlal Gagal- 
bhai & Co. Ltd. In the alternative, his argument is that, even if the source of 
the dividend income is the share, the situs of the share has no relevance as 
the tax is not on the corpus. The income may accrue at a place different from ' 
the place of location of the source. He referred us to certain observations in’ 
Gov.-Gen. in Council v. Raleigh Investment Co., Ltd., in particular at page 
278: Comr. of Inc.-tax, Bombay v. Chunilal B. Mehta,* in particular at pages 
528, 530 and 532; and Commissioner of Income-tax, Bombay v. Goldie? im 
particular at page 787. On the other hand, the contention of Mr. J oshi 1S: 
Mafatlal Gagalbhai & Co. Ltd. is a company registered under the Indian Com- 
panies Act. Its registered head-office is in Bombay. The assessee is a resident 
of Bombay. She had purchased the shares in Bombay. The meetings of the 
company are generally held in Bombay. The dividends are normally declared: 
in the meetings held in Bombay, and also are usually paid in Bombay. The 
situs of the shares held by the assessee is Bombay. Thus the source of the as. 
sessee’s income is in Bombay i.e. British India. The income, therefore, ‘has' 
accrued to the assessee in Bombay i.e. in British India. The facts that the three 
meetings were held in Baroda State, or that the funds were kept in Baroda ` 
State, or that the dividends were made payable in the Baroda State ‘has no 
relevance in determining the place of acerual of the dividend income. 

Now, the word ‘source’ used in relation to a dividend income can have more 
than one meaning. Section 4, the charging section of the Act, provides that 
subject to the provisions of the Inecome-tax Act, the total income of any ‘pre- 
vious year of any person includes all income, profits and gains from whatever 
source derived., Section 6 enumerates the heads of income chargeable to in- 
come-tax, and provides that ‘‘save as otherwise provided by this Act, the fol- 
lowing heads of income, profits and gains shall be chargeable to inconie-tax in 
the manner hereinafter appearing. ”” It then details six heads. It thus appears 
that in the Act, the expression ‘source’ and the expression ‘heads of income’ 
are used in one and the same sense, and it means property, moveable or im- 
movable, belonging to an assessee, or the activity of an assessee that yields or 
brings income to him, within the meaning of the Act. Therefore, the source 
“1 (1944) 12 I. T. R. 265. ' 8 (1931) I. L. R. 55 Bom. 734, s.c.` 38 
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of tMe said dividend income of Rs. 47,120 of the assessee is the packet of the 
gaid 760 shares held by her in the Mafatlal Gagalbhai & Co. Ltd., which brings 
the said income to her. In the other sense, speaking generally, the source of 
dividend income may mean the fund out-of which the dividend is paid to an 
assessee. In this sense, the source of the’ said: dividend income of the assessee 
is the accumulated profits held by the Mafatlal Gagalbhai & Co. Ltd. It is true 
that a shareholder is not entitled to receive dividend till it has been declared, 
but that, in our opinion cannot, in any way, mean. that a declaration of the 
dividend is the source of dividend income. In Mrs, Bacha F.Guzdar v. Commr. 
of Inc,tax*, at page 6 of the report ‚the Supreme Court observed: 


. “. The declaration of dividend is certainly not the source of the profit. The right to 
participation in the profits exists independently of any declaration by the company with 
the only difference that the enjoyment of profits is postponed until dividends are de- 
elared.”, i ; e oT 
and at page 4 of the report, it has been observed: 

“In fact and truth dividend is derived from the investment made in the shares 
of the company and the foundation of it rests on the contractual relations between the 
company and the shareholder.” 

In Bradbury v. English Sewing Cotton Co.& at page 753 of the report, their 
Lordships of the Privy Council observed: 


.. “...A share or a parcel of stock is an incorporeal thing, carrying the right to a 
share in the profits of a company; and where the company is, there the. share is also, and 
there is the source of any dividend paid.upon it.” 

We are here concerned with ascertaining the source of the assessee’s income 
within the meaning of the Act, and that, as already stated, is the packet of 
760 shares held by the assessee. The declarations of the dividend cannot, in 
any sense, -be the source of that income. 

It is not in dispute that the situs of the shares held by the assessee is Bombay, 
where the share register of Mafatlal Gagalbhai & Co. Ltd. is kept and main- 
tamed. But, it is not possible to hold that income from or profits of a source 
would necessarily accrue or arise at the place where the source is located. The 
question has been elaborately considered by their Lordships of the Privy Coun- 
cil in Comr. of Inc.-taz, Bombay .v. Chunilal B. Mehta. The facts of that 
case were that the assessee was residing and carrying'on business in Bombay. 
As regards the speculation business, the assessee did it on his own account as 
well.as on the account of his constituents. He carried on his business not 
only with the parties in British India, but also with parties outside British 
India i.e. Liverpool, London and New York, and profit and loss. from such 
business, as was done on his own account, was his. Profits were earned by 
him by his operations on the New York Cotton Exchange. The assessee did not 
bring them to India, but retained them in America. The question arose as to his 
hahbilities ‘to pay tax on these profits earned by him as a result of his operations 
on the New York Cotton Exchange. It may be stated that the position then 
was that an assessee was liable to pay tax only if income was received in India 
or. brought in India, or arose or accrued to‘him in British India. Admittedly, the 
said profits were neither received by the assessee in British India nor brought 
by him in British India. It was, however, contended by the Revenue that the 
said profits earned by the assessee in his foreign transaction were part of the 
profits of his Bombay business, which was located in British India, and. there- 
fore, the said profits had accrued in British India. After examining the rele- 
vant sections of the Income-tax Act, their Lordships held that the provisions of 
the Indian Income-tax Act do not mean that the situation of the source of the 
profits should determine the place where the profits arose or accrued. At page 
530 of the report, it has been observed: | 


“...To, answer the question, ‘Do these profits accrue or arise in British India?’ by 
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asking another, ‘what in the sense of Section 6 is the source of these profits and is eit 
situate in British India?’ is to divert attention from that to which the statute pointsatd 
to devote attention to what it discards. Nothing could be easier than to say ‘from what- 
ever source derived if situate in British India’ had this been intended.” 

Mr. Joshi, however, tried to take the instant case out of the aforesaid obser- 
vations and the decision of their Lordships by saying that they had relevance 
only in a case where business is the source of the income, and has no applica- 
tion to thé cases where the source of the income is other than business. We 
dre unable to accept this contention of Mr. Joshi. Their Lordships after exa- 


mining the’ various relevant provisions of the Act, have generally considered: 


the question whether the test of chargeability is that profits arise or accrue 
at a place where the source is situate. In our opinion, therefore, the fact that 
the situs of the shares held by the assessee is in Bombay would not by itself 
lead to the conelusion that the dividend income of those shares accrued to the 
assessee in Bombay. At page 527 of the aforesaid report, it has been observed: 
“ ,.‘Profits...accruing or arising in British India’ are words which in their ordinary 
meaning seem to require a place to be assigned as that at which the result of trading 
operations comes, whether gradually or suddenly, into existence.” i 
We have here to ascertain the place at which the result of the investment acti- 
vity .of the assessee, i.e. the dividend income amounting to Rs. 47,120 came 
into existence, and it will be that place where the income can be said to have 
accrued to the assessee. We have already reproduced the observations of their 
Lordships of the Supreme Court that the right of a shareholder to participate 
in the profits by getting dividend is derived from the investment made by him 
in the shares and the foundation of it rests on the contractual relationship 
between the company and the shareholder.. But the enjoyment of that right 
and getting profits in hand is postponed till the dividends are declared. A 
declaration of a dividend thus brings into existence the results of the invest- 
ments made by a shareholder. It is not in dispute that once the dividend is 
declared by a company, it becomes a debt payable by the company to its share- 
holders. We have not been shown, nor are we aware of any legal bar against 
å company from holding meetings of its directors or shareholders at a place 
other than at the head-office. Unless dividend is declared no shareholder is 
entitled to enforce payment of dividend. There is also no bar against a com- 
pany making its dividend payable at a place other than its head-office. There- 
fore, even after dividend is declared, there would be no legal right in a share- 
holder to enforce its payment at a place other than the place at which the 
company had made its dividend payable. The place where a dividend is de- 
clared, and the terms of the declaration, including the place at which the divid- 
énd is made payable to the shareholder, would therefore necessarily be relevant 
factors in determining the date and the place of accrual of dividend income. 
The legislative history of bringing on the statute book the third explanation 
to sub-s. (J) of s. 4 of the Act, and the language in which it is couched. lends 
support to our view that the place where the dividend is made payable has 
relevance in determining the place of accrual of dividend income. One Major 
Goldie, a resident of United Kingdom, held shares in a company registered in 
the United Kingdom, but doing business in British India. The company had 


its shares registered in London. On its business in India, the company de-- 


élared dividends in London, and paid them at its head-office in London. The 
question arose whether the said dividend income of Major Goldie, under the 
Act, was chargeable to tax, and the answer turned on the question whether 
the dividend income accrued to him in British India or outside British India’ 
f the answer was that the income accrued in British India, the dividend in- 
come was taxable. If the answer was that the income accrued outside British 
India, the income was not taxable. The matter came up before this Court in 
Commissioner of Income-tax, Bombay v. Goldie, and it was held that the said 
dividerid’ income of Major Goldie was not income which accrued or arose in 
British India, and therefore. was not taxable. The third explanation to sub- 
s. (J) of s. 4 was introduced in the statute book in 1939 to get over the effects 
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of this. iaon “Its cònstitutionality has béen- upheld.’by the Federal Court 
in Gov:-Gen. in Council:y. Raleigh Investment Co. Ltd. on OA pInGa GON as it 
then stood, was in the following terms: 


““A dividend paid [by ari Indian Company] without British india shall X deemed to’ 

be income accruing and: arising in British India to the extent to which it has’ heen paid 
out of- profits subjected to ‘income-tax in British India.” 
This explanation, has been further amended, but those amendments are not 
relevant for thé purpose of decision of this issue. It is clear that a dividend 
paid outside British India could not, in fact, be said to have accrued to the 
shareholders in British India, and to get over’ that difficulty, by this explanation 
a legal fiction was created and the same was treated as if to have accrued in 
British India, provided certain conditions stated in the explanation were ful- 
filled. Navsari was in Baroda State on the dates the three dividends were de- 
elared. They were madè payable at Navsari. The dividend income of the 
assessee, therefore, in our opinion, accrued to her at Navysari, a place in the 
former Baroda State. Thereafter, by virtue of the States’ Merger (Governors’ 
Provinces): Order, 1949, promulgated and published on July 27, 1949, the for- 
mer Baroda State merged in the Province of Bombay, and became part and 
parcel of the said province from August 1, 1949. 


It is, however, contended by Mr. Joshi that, even assuming that the dividend, 
income had, in fact, accrued to the assessee in the former Baroda State, in law, 
it- accrued to her in. British India, and in this connection, he referred to cer- 
tain provisions. of the Act, and certain amendments introduced in the Income- 
tax Act. Clause 3A of s. 2 of the Income-tax Act as modified up to July 1, 
1948, defined ‘British India’ as follows: 


: “ ‘British .India’ means, as respects any period before the 15th day of August, 1947, 

the territories then referred to as British India but including Berar, and as respects any 
period after the 14th day of August, 1947, the territories for the time being comprised in 
the Provinces of India;” 
The Taxation Laws (Extension to Merged States) Ordinance, XXI of 1949, 
was promulgated and published in the Gazette of India, Extraordinary, dated 
August 26, 1949. By sub-s. (J) of s. 3 of the Ordinance, the Indian Income- 
tax. Act, 1922, and all rules and orders’made thereunder, which were in force 
immediately before the commencement of this Ordinance, were extended and 
brought into’ force into all merged States. Sub-section (2) of s. 3 of the 
Ordinance provided that the Indian Income-tax Act, 1922, and the Indian 
Finance Act, 1949, and all rules and orders made thereunder, shall operate 
as if they had been extended to and brought into force in all the merged States 
on-the first day of April 1949. Section 5 provided that the amendments speci- 
fied in the First Schedule shall be made in the Indian Income-tax Act, 1922, 
and shall be deemed to have been made therein with effect from the first day 
of April 1949.’ The amendment to the Income-tax Act mentioned in the Sche- 
dule, introduced a proviso to el. 3A of s. 2 of the Income-tax Act, i.e., the de- 
' finition of ‘British India’. The.proviso was.in the following terms: 


- . “Provided that, as respects any period included in the previous year for the pur- 
, pose of making any assessment for the year ending on 31st day of March 1950, or for 
any subsequent year, and as respects any period after the 31st day of March 1949, for. 
any of the purposes of this Act, the merged States shall be deemed to be territories com-- 

prised in the Provinces of India.” 

On the basis, of these provisions, Mr. Joshi-argued that from April 1, 1949, the 
former Baroda State was treated as a part of the Bombay State for. the pur- 
poses of the Income-tax Act, and that the two dividerids declared thereafter 
in the meetings held on April 29, 1949, therefore, accrued to the assessee, in 
law, in British India. We find it difficult to accépt this contention of Mr. J oshi 
also. As already stated; the territories of Baroda State did not, in fact, merge 
in-the Province of Bombay’ till the Ist day of August--1949- The three divi- 
dends were declared before August 1, 1949. The dividend income, therefore, 
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cannot be said to ‘have, infact; accrued to the assessee.in British India. - elt, 
is true that by virtue of the above-referred provisions of the Taxation. Laws.. 
(Extension to Merged. States) Ordinance, 1949, as promulgated and published 
on August.26, 1949, the Indian Income-tax Act has been extended and brought 
in force in all the "merged States including the Baroda State, and further a, 
legal fiction has been created that the Indian Income-tax Act shall operate 
in the merged States as if it had been extended and brought in force in the, 
merged States on April 1, 1949. These provisions of law, in our opinion, only | 
create a legal fiction, and by that legal fiction, the territories of the merged 
States including the territories of the merged State of Baroda might be treated. 
as a part of the Bombay State for the purpose of assessment. But, that cannot 
affect the factual position that on the dates these dividends accrued to the 
assessee in the former Baroda State, it was not part of the then British India., 
At the most, all that can be said for the Revenue is that the dividend income 
accrued to the assessee by virtue of the two Resolutions of April 29, 1949, be 
deemed to have accrued to the assessee in British India, but that is not rele- 
vant to the consideration of the first part of the question. In our opinion, 
therefore, so far as the first aspect of the question is concerned,-it cannot be 
said that the said dividend income or any part thereof had accrued tov the. 
assessee in British India. On the other hand, for reasons stated above, in our 
opinion, the said dividend income in its entirety accrued to the assessee in the - 
former Baroda State. ` 


And this brings us to the second aspect of the question ie. whether the said 
income be deemed to have accrued to the assessee in British India. In view. of 
our finding that the source of the dividend imcome is the shares held by the 
assessee in the Mafatlal Gagalbhai & Co. Ltd., and in view of the admitted posi- 
tion that the situs of those shares was in Bombay, there can be no manner of 
doubt that the said dividend income is an income deemed to have acerued’ 
to the assessee in British India by virtue of the provisions of sub-s. (J) of s. 42 
of the Act. Mr. Palkhivala, during the course of his arguments, frankly con- 
ceded that in the event we hold that the source of the said dividend income 
are the shares held by the assessee, then, on the terms of sub-s. (J) of s. 42, the 
said income can be deemed to have acerned ` to her in British India. It is, 
however, his argument that sub-s. (7) ‘of s. 42 has no application to dividend 
income of an assessee. Sub-section (1) of s. 42 is a general provision., The 
third explanation to sub-s. (J) of s. 4 is a special provision relating to dividend 
income of an assessee paid to him without taxable territories. On a well esta- 
blished principle of construction the special provision will have to be taken 
as an exception to the general provision, and that takes out the case of such 
a dividend income of an assessee out of the scope and ambit of sub-s. (7) of s. 
42. It is his argument that to hold otherwise would result in stultifying the 
clear mandate given by the third explanation to sub-s. (/) of s. 4: The third 
explanation, as it stood, at the material time, and even now stands, reads as 
follows: 

“Explanation 3—A dividend paid, by an Indian Company without the taxable territo- 
ties shall be deemed to be income accruing and arising in the taxable territories, to the 
extent to which it has been paid out of profits subjected to income-tax in the taxable 
territories.” 

Adaptation of Laws Order 1950, promulgated on J anuary 26, 1950, introduced 
eertain changes in the Income- tax Act. The expression ‘taxable territories’’ 
was substituted for the expression ‘‘British India”. Clause 3A defining ‘‘Bri-. 
tish India’? was omitted. After cl. 14, el. 14A was inserted which defined 
‘‘taxable territories’. We are here concerned with a period after August 14, 
1947, and before January 26, 1950. The expression ‘‘taxable territories” 
SO far as it relates to this period, is in following vee 

“14-A. ‘taxable territorion means— - ' é 


(a) —. 
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C) as respects any period after the 14th day ‘of August, 1947, and before the 26th 
day of J january, 1950, the territories tor the time being comprised in the Province of 
India,.. 

The dividends have been declared -on March 25, 1949, and April 29, 1949. As 
already stated, on these dates, the former Baroda State was not a part of the 
then Bombay Province.’ The dividend declared and paid in this State would, 
therefore, be dividend paid without the taxable territories. The dividend is 
paid by the Mafatlal Gagalbhai & Co. Ltd, which admittedly is an Indian com- 
pany. It is the argument of Mr. Palkhivala that this explanation applies to 
shareholders who are residents as well as those who are non-residents within 
the meaning of the Act. The case of the assessee, therefore, falls fully within 
the ambit of this explanation, and therefore will have to be decided only in 
accordance with the terms of this explanation. Every dividend paid by an 
Indian company without the taxable territories cannot be deemed to be accru- 
ing or arising in the taxable territories. It is only such dividend or that 
part of the dividend ‘which has been paid out of the profits subjected to the 
ineome-tax in the taxable territories. The statement of the case shows that the 
profits of the Mafatlal Gagalbhai & Co. Ltd., out of which the dividend income 
-had ‘been paid to the assessee was not subjected to income-tax in the taxable 
‘territories. In these circumstances, the 'assessee’s dividend income cannot be 
deemed to be income accruing or arising in the taxable territories. On the 
other hand, it is the contention of Mr. Joshi that the third explanation has 
application only to such cases where the dividend is paid by an Indian com- 
pany without the taxable territories to a- shareholder who is a non-resident 
within the meaning of the Income-tax Act. In our opinion, the contention 
raised by Mr. Joshi is well founded. It is true that the third explanation is 
sufficiently widely worded to include payment of dividends to shareholders 
who are.residents as well as share-holders who are non-residents within the 
meaning of the Act. But then, in our opinion, to understand the true scope 
and ambit of this explanation, it will have to be read in the context of the other 
provisions of sub-s. (Z) of s. 4, to which it is an explanation, and when so read, 
it becomes clear that this explanation has application only to cases where divi- 
dend is paid to non-resident shareholders by an Indian company, without tax- 
able territories. Section 4 is the charging ‘section. The income of both resi- ' 
dents as well as non-residents is charged to tax, when certain conditions are 
fulfilled. Under el. (a) of sub-s. (J) of s. 4, the income of both residents as 
well as non-residents is subjected to tax when received or deemed to be received 
in the taxable territories by him or on his behalf. Clause (b) of subs. (J) deals 
with the cases of resident-assessees. Sub-clause (7) of cl. (b) renders charge- 
able to tax the income of the resident-assessee even if it has acerued to him with- 
out the taxable territories. Having regard to all three sub-clauses of cl. (b), the 
world income of ‘a resident-assessee whether accrued to him within the taxable 
- territories or without it is chargeable to tax. Clause (c) relates to the ease of a 
non-resident assessee, and it enacts that the income of a non-resident, which 
is not received, by him or deemed to have been received by him in the taxable 
territories can be taxed only if it accrued to him or deemed to accrue or arise 
to him'in the taxable territories during such year. It would thus be seen that 
under sub-s. (/) of s. 4, the question as to whether a particular income be deem- 
ed to have accrued to an assessee in a taxable territory or not would arise only 
in‘ the case of a non-resident assessee. The third explanation, which is an ex- 
planation to sub-s. ( n of s. 4, relates to this subject-matter. That being the 
position, in our opinion, the third explanation would have application only to 
the cases where the dividend is paid to a non-resident shareholder by an Indian 
eompany without the taxable territories. The assessee admittedly is a resident 
within the meaning of the Act. The case of the assessee, therefore, does not 
fall within the purview of the third explanation. The provisions of sub-s. (J) 
of s. 42 are applicable to her case. The aforesaid income of Rs. 47,120 is, there- 
fore, an income deemed to have acerued to the assessee in British India. 
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In the result, our answer to the question is that the net dividend incom® at 
Rs. -47,120 though, in fact, acerued to the assessee in the former Baroda State, 
is an income deemed to have accrued to her in British India. i 
' The assessee shall pay the costs of the Department. 


Solicitors for the assessee: Manilal Kher Ambalal & Co. 
` Solicitor for the Commissioner: P. G. Gokhale. 


SUPREME COURT. 


Present: Mr. Justice K. Subba Rao and Mr: Justice Raghubar Dayal. 


KESHAVLAL MOHANLAL SHAH v. THE STATE OF BOMBAY.* `: 


Criminal Procedure Code (Act V of 1898), Sec. 197—Offence committed by Magistrate 
while acting or purporting to act in discharge of official duty-—Magistrate:' not a 
Magistrate on date Court taking cognizance of offence—-Whether Court pronlnees 
from taking cognizance in absence of previous sanction under s. 197, 

No previous sanction under s. 197 of the Criminal Procedure Code, 1898, is : neces“ 
sary for a Court to take cognizance of an offence committed by a Magistrate while 
acting or purporting to act in the discharge of his official duty if he had ceased to 
be a Magistrate at the time the complaint is made or police report is submitted te! 
the Court, i.e. at the time of the taking of cognizance of the offence committed. ` ' 


ver 


S. A. Venkataraman v. The State,’ referred to. í 
THE facts appear in the judgment. | 


B. P. Maheshwari, for the appellant. 
Vir Sen Sawhney, R. H. Dhebar and T. M. Ken, for the respondent. ae 


RagHusaR DAYAL J. This appeal, by special leave, is directed against the 
judgment of the Bombay High Court. 

The appellant was a Third Class Magistrate at Sanand in 1951. He re- 
ceived Rs, 200 in cash from Amar Singh Madhav Singh as deposit for security 
to be released on bail. This amount was not credited in the Criminal Deposit 
Rojmal and the appellant thereby committed criminal breach of trust with, 
respect to the amount. Py 

The appellant was dismissed from service on April 4, 1953, as a result of -a 
departmental enquiry. On June 9, 1954, a complaint was filed on behalf of 
the State against the appellant. He was convicted of the offence under s. 409, 
Indian Penal Code, by the trial Magistrate. The conviction was confirmed 
by the Extra Additional Sessions Judge, Ahmedabad. His revision was dis- 
missed by the High Court. 

. The only point urged in this appeal is that the learned Magistrate disala 
not have taken cognizance of this offence without the previous sanction of the 
State Government in view of the provisions of s. 197, Criminal Procedure Code. 
. Itis not disputed that a Court could not have taken cognizance of this offence 
against the appellant if he had been a Magistrate on June 9, 1954. The appel- 
lant was not a Magistrate on June 9, 1954, when the complaint was filed. The 
question then is whether the provisions of s. 197 of the Code of ‘Criminal Pro- 
cedure prohibit a Court from taking cognizance of an offence committed by’a 
Magistrate while acting or purporting to act in the discharge of his official 
duty even when he is no longer a Magistrate on the date the Court takes cog- 
nizance, Sub-section (J) of s. 197, Criminal Procedure Code, reads: r 

“(1) When any person who is a y udge within the meaning of section 19 of the 
Indian Penal Code, or when any Magistrate, or when any public servant who is not re- 
movable from his office save by or with the sanction of a State Government or the 
Central Government, is accused of any offence. os to, haye been committed by, him 


- * Decided, March 17, ` 1961. Criminal `. os [1988] S. c. R. 1087. ne 
Appeal No 127 of 1960. in Se ae E E 
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shik -acfing or purporting’to actin the’ discharge: -of his official duty, r no Court shall ws 
cognizance of such offence except with the previous sanction— _ ' 
‘" (a) in the case of a person employed in connection with the affairs of the Union, of 
the Central Government; and 
’ '(b) im the case of a person employed in connection with the affairs of the State, of 
the State Government.” 
‘ ‘There cannot be much scope for the contention that a Court is prohibited 
from taking cognizance of an offence committed by a Judge while acting or 
purporting to act m the discharge of his official duty only when that person is 
‘a Judge at the time cognizance is taken, as otherwise full effect will not be 
given to the expression ‘any person who is a Judge’, in the sub-section. Similar 
expression is not used in describing a Magistrate or a public servant. But it is 
clear that thosé two persons should also be ‘Magistrate or a publie servant’ at 
the time cognizance is taken of an offence committed by them while acting or 
purporting to act in the discharge of official duty. 
‘ In connection with ‘public servant’ the expression ‘who is not removable 
from his office save by or with the sanction of a State Government or the 
Central Government’ indicates that. It is only when the publie servant con- 
cerned is in service that the question of his removal from office can arise. If 
the public servant has ceased to be a public servant, no such question arises. 
Therefore, it seems proper to construe the expression ‘when any Magistrate’ in 
the sub-section to mean ‘when a person who is a ‘Magistrate’. 
a Even if the expression be not construed in this form, the section says: ‘When 
any Magistrate....is aceused of any offence’. This indicates that it is only 
when the accusation is against a Magistrate that the Court will not take cog- 
hizance of an offence committed by him while acting in the discharge of his 
official duty, without previous sanction. If a person is not a Magistrate at 
the time the accusation is made, the Court can take cognizance without previous 
sanction.- 

It has been strenuously urged on behalf of the appellant that the expression 
‘when any Magistrate is accused of any offence’ refers to the stage when the 
accusation is first made against the Magistrate, that is to say, when. it is alleged 
for the first time that the Magistrate has committed such an offence. There 
seems to be no justification to add the word ‘first’ and read this expression as 
‘when any Magistrate is first accused of any offence’. The occasion when such 
an allegation is made for the first time against a Magistrate is not in connection 
with the Court’s taking cognizance of the offence but will always be either 
when a complaint is made to a superior officer in the department or to the police. 
Both these: authorities are free to inquire into the accusation. It is only when 
the departmental enquiry or the police investigation leads to the conclusion 
that the matter is fit for going to Court that a complaint would be made or a 
police report would be submitted to the proper Court for taking action against 
the Magistrate. It is at this stage that the Magistrate would be aceused of the 
offence for the purposes of the Court and, therefore, it would be then that the 
Court will see whether the person proceeded against is a Magistrate or not. 

This view finds further support from the language of the els. (a) and (b). 
The previous sanction, according to these clauses, will be of the Central Govern- 
ment if the Magistrate is employed in connection with the affairs of the Union 
and of the State Government if he is employed in connection with the affairs 
of-a State. If the person is not employed, no ‘sanction is necessary. Whether 
-the person is so employed or not, is to be seen shortly before the submission 
of the complaint or police report to the Court. The sanction can be given 
by the proper authority on a consideration of the allegations and evidence avail- 
able to establish them and, therefore, only after the investigation is complete. 
The submission of the complaint or police réport is expected to follow the grant 
of sanction within a reasonable time. 
. A similar question arose in S. A. Venkataraman v. The State’ in connection 
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with the interpretation of the provisions of s. 6%of the Prevention of “Corny 
tion Act, 1947, (Act II of 1947). Sub-section (J) of that section reads:. i 

“(1) No Court shall take cognizance of an offence punishable under section ,161 
or section 165 of the Indian Penal Code, or under sub-section (2) of section 5 of this 
Act, alleged to have been committed by a public servant, except with the previous 
sanction,— 

(a) in the case of a person who is employed in connection with the affairs of ‘the 
Union and is not removable from his office save ee or with the sanction of the Central 
Government, of the Central Government. ; 

(b) in the case of a person who is Sao loyed in connection with the affairs of g~ 
‘State and is not removable from his office save by or with the sanction of the Bae 
Government, of the State Government, ` it 

(c) in the case of any other person, of the authority competent ‘to remove ae 
from his office.” 

. The Court said at page 1046: i 

..The words in s. 6(1) of the Act are clear enough and they must-be given effect 
to. “There is nothing in the words used in s. 6(1) to even remotely suggest that pre~ 
vious sanction was necessary before a court could take cognizance of the offences men-. 
tioned therein in the case of a person who had ceased to'be a public servant at the 
time the court was asked to take cognizance, although he had been such a person at the 
time the offence was committed.... A public servant who has ceased to bé a public 
servant is not a person removable fear any office by a competent authority.” 

The same can be said with respect to the provisions of s. 197 of the Code 
of Criminal Procedure. We, therefore, hold that no previous sanction is neces: 
sary for'a Court to take cognizance of an offence committed by a Magistrate. 
while acting or purporting to act in the discharge of his official duty if he had: 
ceased to be a Magistrate at’ the time the complaint is made or police report 
is submitted to the Court, i.e., at the time of the taking of cognizance of the 
offence ‘committed. We, accordingly, dismiss the appeal. ‘Appeal dismissed: 


*s i 


Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur, Mr. Justice M. Hidayatullah, ‘ 
Mr. Justice J C. Shah and Mr. Justice Venkatarama Iyer. 


THE BERAR SWADESHI VANASPATI v. MUNICIPAL ` 
COMMITTEE, SHEGAON.* 


Central Provinces and Berar Municipalities Act (II of 1922), Sec. 67—~Notification of 
imposition of tax under s. 67 issued by Government—Whether tax can be challenged 
on ground that all steps necessary for imposition of tax not taken. 

Where a notification of the imposition of a tax under s. 67 of the Central Pro- 
vinces and Berar Municipalities Act, 1922, is issued, it is, under s 67(8) of the Act, 
coriclusive evidence of the tax having been imposed in accordance with’ the pro- 
visions of the Act, and, therefore, the tax cannot be challenged on the ground tat 
all the steps necessary for its imposition had not been taken. i 


THE facts appear in the judgment. 


S. P. Varma, for appellant No. 1. ` ` e 
B. 8. Shastri, with Ganpat Rai, for respondent No. 1. 5 
B. R. L. Iyengar and T. M. Sen, for respondent No. 2. 


Karur J. This is an appeal on a certificate by the High Court of Bombay 
against the judgment ‘and order of that Court passed on a petition under 
art. 226 of the Constitution by the present appellan‘s in regard to the legality 
of the notification levying an octroi duty on certain goods. 

The. appellants are some of the ratepayers of the Municipal Committee of 
Shegaon which is respondent No. 1 in this appeal. The other respondent is the 
State of Bombay. The appellants were carrying on trade and business which- 
involved their bringing goods within the limits of the Municipal Committee. 

* Decided, March 28, 1961. Civil Appeal No. 284 of 1959. 
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Ore Juls 25, 1954, the Muniefpal Committee passed a resolution for the purpose 
of levying an octroi duty. instead of terminal tax. This resolution was pub- 
lished in the State Gazette’on June 29, 1956, along with rules for assessment. On 
August 4, 1956, objections were invited tO. the proposed tax. The objections by 
appellant No. 1 were filed on August 4, 1956, and by some others on August 5 
and 6: At a meeting of the Municipal Committee dated August 16, 1956, the 
objections of the other appellants were rejected as being time barred and those 
by appellant: No. 1 were rejected because it was the only objector whose objec- 
tions were within time. : Some representations were made by appellant No. 1 


+ to the Government and a few days later.the other objectors also made similar 


representations but the Government issued the notification sanctioning the im- 
position of the tax and the Draft. Rules on October 27, 1956, though the 
Gazette Notifications were published on two separate dates, i.e., October 30 and 
October 31, 1956. The appellants then filed a petition under art. 226 in the 
High Court of Bombay at Nagpur challenging the legality of thé imposition of 
tlie tax. Two main grounds were urged: (1) that the. notification was ultra 
vires because s. 67 of the C. P. & Berar Municipalities Act, 1922 (Act II of 
1922), hereinafter termed the ‘Act’, had not been complied with and (2) that 
the rate of tax in regard to certain: articles was unauthorised in that it was 
more than the maximum which could be levied under the law. The High Court 
: rejected the first ground but accepted the second objection and gave relief 
aceordingly. 

Appellants Nos. 2 to 6 have not taken steps for the prosecution of the anneal 
and the appeal, in so far as it relates to them, is dismissed for non-prosecution: 

Appellant No. 1 before us has challenged the vires of the imposition on two 
grounds: (1) that all the steps necessary for the imposition of the octroi duty . 
had not been taken and, therefore, s. 67 had not been complied with and (2) - 
that as a matter of fact there was no notification imposing an octroi duty. For 
the purpose of the decision of these objections it is necessary to refer to the 
scheme of the Act, Chapter IX of which relates to the imposition, assessment 
and collection of taxes. Section 66 enumerates the taxes which may be imnosed 
‘and s. 67 prescribes the procedure for imposing taxes. Section 67 reads as 
under :— 

Section 67. (1) “A committee may, at a special meeting, pass a‘ resolution to 
propose the imposition of any tax under section 66. : 

` (2) When such a resolution has been passed, the committee shall publish, in ac- 
cordance with rules made under this Act, a notice defining the class of persons or descrip- 
tion of property proposed to be taxed, the amount or rate of the tax to be imposed and 
the system of assessment to be adopted. - 

(3) Any inhabitant of the municipality objecting to the proposed ie may, within 
thirty days, from the publication of the notice, submit his objection in writing to the 
committee. i 

( 4 )` ‘The committee shall take the proposal and all objections received thereto into 
eonsideration at,a special meeting, and may modify the proposals so-as not to affect their 
. substance, and’ may then forward them to the Provincial Government, along with all 
objections i received, its decisions thereon and its reasons therefor. If the committee 
decides to modify the proposals so as to affect their See: it shall publish them again 
‘m the manner prescribed in sub-section . (2). 

(5) The Provincial Government, on receiving such A may sanction or re-, 
fuse: to sanction the same, or sanction them subject to such modifications as it may think 
fit, or return them to the committee for further consideration... 

(6) .... 

(7) If any E P for taxation have “been. sanctioned under sub-section (5), the 
Provincial Government may, by ‘notification, direct the imposition of the tax as sanc- 
tioned from such date as may be specified in such notification, and thereupon the tax shall 
come into effect*as from the date so specified. 

( 8) A notification of the imposition of a tax. under -this section shall be conclusive 

evidence that the tax has been imposed in actordance With the provision of this Act.” 
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The objection to the vires ofthe notification in regard to. procedure is thatethe 
objections raised by appellant No. 1, though within time, were not considered 
on their merits and were rejected merely on the ground that there was only one " 
objector and as this was one of the essential steps for the validity of the impo- 
sition it could not be said thats. 67 had been complied with; and the imposi- 
tion was, therefore, invalid. The High Court rejected this plea because of 
s. 67(8), although it found that non-consideration of the objections was an 
error in procedure. The language of sub-s. (8) lends support to this view. It 
provides that the issuance of the notification imposing a tax shall be conclusive 
evidence that the tax had been imposed in accordance with the provisions of . 
the Act. But it was argued that as a matter of fact there was no notification 
imposing the tax and, therefore, the question of conclusive evidence does not 
arise. This, in our opinion, is not established. 

As stated above, there were two notifications issued by the Government both . 
of October 27, 1956. One was published in the Gazette on October 30, 1956, 
and the other on the following day. The first notification was as follows :— 

“No. 4963-5869-M-XUI.—In exercise of the powers conferred by sections 71, 76 and 
85 of the Central Provinces and Berar Municipalities Act, 1922 (II of 1922), the State 
Government are pleased to sanction the following draft rules for assessment, collection 
and refund of the octroi tax within the limits of the Shegoan Municipality, ‘in the 
Buldana District. o l 

The rules shall come into force from the date of their publication in the ‘Madhya 
Pradesh Gazette Extraordinary’ ” :— 

And the second notification stated :-— ` 

“No. 4962-5869-M-XIII—In exercise of the powers conferred ‘by sub-section '(2) 
of section 67 of the Central Provinces and Berar Municipalities Act, 1922 (IT of 1922), 
the State Government are pleased to confirm the following draft rules for the imposition 
of the octroi tax within the limits of ‘tthe Shegaon Municipal Committee, in the Buldana 
district, under clause (c) of sub-section (1) of section 66 of the sdid Act, on animals and 
goods brought for‘ sale, expenditure or use in supersession of the rules of terminal tax, 
sanctioned under Notification No. 37-16-B-VIII dated the 15th February, 1921. 

The rules shall come into force from the date of their publication in the “Madhya 
Pradesh Gazette Extraordinary’ ”.— ` Fy 
The first notification purports to be in exercise of the powers under s..71 whieh 
relates to Rules for assessment and for preventing evasion of assessment of 
taxes; to s. 76 which provides for collection of taxes and s. 85 which relates to 
refunds. That notification, therefore, lays down the various rules and other- 
matters necessary for the collection of taxes. The second notification on the 
face of it is under sub-s. (2) of s. 67. It appears to us that this is a mistake and 
should have been under sub-s. (7) of s. 67. By this notification the State 
Government confirmed the draft rules for the imposition of the octroi duty 
which in the context must mean imposition of the tax because the very first 
rule states :— 

Rule 1. “Octroi shall ordinarily be levied on commodities included in the following 
classes and specified in the schedule hereto annexed and at the rates therein entered”. 
The various classes of articles and commodities on which octroi was to be levi- 
ed are then set out and then the exceptions and explanations are given. With 
these rules are the schedules specifying the goods under each class which are 
liable to octroi duty and the rate at which the octroi duty was chargeable. 
This notification, therefore, clearly is one which directs imposition of octroi and 
falls within sub-s. (7) of s. 67 and having been notified in the Gazette it is con- 
elusive evidence of the tax having been imposed in accordance with, the provi- 
sions of the Act and it cannot be challenged on the ground that all the neces- 
sary steps had not been taken. 

In our opinion this appeal is without force and is, therefore, dismissed with 


costs. l Appeal dismissed. 
END OF VOL. LXII. yee a 
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ACT OF STATE. á 

1) Acts of State are diker i in relation to 
foreign States or in relation to individuals. The 
former are transactions of independent States 
between each other, while the latter are acts done 
in the exercise pf sovereign power against -an 
alien neither intended nor purporting to be legal- 
ly founded. 

(2) There would not be any act of State 
if it were done under colour of legal title. 

(3) Any inhabitant of the termtory can make 


+ good in the municipal Courts established by the 


new sovereign only such rights as that sovereign 
has through his officers recognised. Such rights 
as he had under the rule of predecessors avail 
him nothing. 

(4) The new sovereign can choose to waive 
his rights and recognise titles and rights of any 
inhabitant as they existed at the date of cession. 
Such recognition can be given either by legisla- 
tion or under an agreement and it can even be 
inferred from the mode of dealing with the pro- 
perty after the cession. 

(5) According to the view of Fletcher Moul- 
ton, L.J. in Salaman v. Secretary of State for 
India, [1906] 1 K.B. 613, although an act of 
State cannot be challenged, controlled or inter-’ 
fered with by municipal Courts, its intention 
and effect may sometimes be to modify and 
create rights as between the Government and 
individuals who are, or who are about to become, 
subjects of the Government and in such cases the 
rights arising therefrom may be capable of being 
adjudicated upon by the municipal Courts. Thus 
debts due to and from the former ruler may 
be enforced by and against the existing Govern- 
ment in its municipal Courts, 

STATE OF BOMBAY v. Dr. RAGHUNATH., 
" 63 Bom. L.R. 442. 


ADMINISTRATION GF EVACUEE PRO- 

PERTY ACT (XXXI of 1950), S. 8. See Eva- 

CUEE INTEREST (SEPARATION) Acr, 1951, S. 2. 
63 Bom. L.R. (0.C.J.) 798. 


ADMINISTRATION SUIT. See JURISDICTION. 
63 Bom. L.R, (0.C.J.) 552. 


ALLUVIAL LAND, meaning of. 

Land formed on account of dereliction of its 
bed by a river cannot be called alluvial land 
formed on its bank. Alluvial land is land form- 
ed on or added to the ground bordering a water- 
course by gradual washing or carrying of earth 
or other substances thereon: 
ANANT v. STATE OF BOMBAY. 63 Bom. L.R, 371. 
ANNUAL LETTING VALUE, how determined. 

In considering the question of the annual let- 
ting value of premises under the Bombay District 
Municipal Act, 1901, the municipal authority is 
not limited to the exercise of its powers in a 
defined manner. It is not bound to value the 
whole of it as one ‘unit, it may divide it into 


sok] | a. 


ANNUAL LETTING VALUE= Conid. j) e 


several units and value differently: each one of 
‘them for arriving at a fair and reasondble-valua- 
‘tion and for doing so it might employ different 
methods for different units, namely, the ‘com- 
petitive or comparative method’, the: ‘profits 
basis’, the ‘contractor’s method’ or the ‘unit me» 
thod’. If, therefore,:the authority bases its, deci- 
sion on valuation of different parts, merely on that 
ground, its decision cannot be challenged and 
the Court will not be justified ın substituting one 
method for the other unless it is clearly: unsuited 
or wrong. 

In determining the annual letting value, all 
factors, that either enhance or decrease the value 
to a tenant, are to be taken mto account. The 
question is not what, to the Court.would appear 
to be reasonable rent for particular premises, 
but what any tenant expecting to utilise the pre- 
mises for the purpose for which they are being 
used with all their advantages and: disadvantages 

- would reasonably pay for them. 
: The duty of the Court is to determine the 
amount of rent that a hypothetical tenant may 
reasonably pay for the premises bearing in mind 
all the circumstances connected with the premi- 
ses including the amenities or the conveniences 
and the extent of profit that he might reasonably 
be expected to make by the use of the premises. 
MAHAD MUNICIPALITY v. BomBay S.R.T. Corp. 
‘ 63 Bom. L.R. 174, 


ARBITRATION—Commercial 
plicability of principles of natural justice to such 
arbitration-—Whether Rules of Millowners’ Asso- 
ciation, Bombay, exclude application of princi- 
ples of natural justice—Arbitiation Act (X of 
1940), Sec. 16. 

The principles of natural justice are not to be 
ruled out in every commercial arbitration, and 
for rendering those principles inapplicable, at least 
wo things must co-exist. One is an express 
exclusion of those principles by a specific rule or 
a specific term in the contract of the parties and 
the other, that the dispute referred to the arbitra- 
' tors must be-of such a kind as is capable of being 
decided by the arbitrators fairly and honestly 
without the due observance of the rules of natu- 
tal justice. Even in these limited cases where 
rules of natural justice could be said to have 
been excluded, if it appears that the arbitrator 
or the umpire has not acted fairly or honestly or 
has acted in an arbitrary manner his award would 
be open to challenge on the ground of miscon- 
duct. 

The appellants entered into a contract with the 
respondent mills for the purchase of certain goods 
‘manufactured by the latter. As a result of cer- 
tain arbitration proceedings a dispute arose be- 
‘tween the parties relating to the quantum of 
damages to be awarded to the respondents for a 
breach of the contract committed by the appel 
lants, and it was referred to arbitration of two 
arbitrators “under the Rules of the Mullowners’ 
Association, Bombay, to which the contract was 
subject. On the failure of the arbitrators to agree, 
an umpire was appointed. The umpire wanted 
certain. information from the parties and after 
receiving it he made his award. The award was 
. challenged -on the ground inter alia that the um- 
pire in taking into account certain evidence fur- 
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nished by the respondent without notice to and 


.in the-absence of the appellants had acted con- 


trary to the principles of natural justice and that, 
therefore, the umpire had committed legal mis- 
conduct:~— 

Held, that the Rules of the Millowners’ eas: i 
ciation did not expressly exclude the application 
of the principles of natural justice, and 

that by receiving the evidence behind the back 
of the appellants and basing his, conclusion there- 
on, the umpire had committed legal misconduct 


$ and the award was, therefore, liable to be set 


aside, 
The power of the Court to remit an award to 


“the arbitrator 1s limited to the three types of 


cases referred to in s. 16 of the Arbitration Act. 
1940. 
PHULCHAND y. INDIA UNITED MILLS. 

63 Bom. L.R. (0.C.3.) 76. 


ARBITRATION ACT (X of 1940), S. 8&—Arbi- 
irators appointed by name and one of the arbiira- 
tors dying—Whether - Court entitled to appoint 
another person in place of the deceased arbitra- 
toi——-Applicability of s. 8(1){b). 


Section 8(/(b}) of the Arbitration Act, 1940. 


“will not be attracted where more than one arbi- 


trator is appointed by name and one of them dies. 

The principle appears to be that where’ more 
than one individual is appointed by name, the 
parties must have present to their minds the en- 
tire result of the combination of persons whom 
they appoint and their intention, therefore, must 
be to refer. their disputes to the Tribunal com- 
prised of the named individuals as a whole. 
Therefore, if one of those individuals is unable 
to undertake the. task, the Tribunal as a whole 
fails to come up to the intention of the parties. 


MORESHWAR DAMODAR v. MAHADEO. 
63 Bom. L.R. 37. 


——--2§, 14—Bombay Stock Exchange, Arbi- 
tration bye-laws Nos. 282 to 315—Award made 
by arbitrators of Stock Exchange—Whether such 
award can be filed in Court—Awards made by 
Arbitration Committee and Governing Board of 
Stock Exchange whether final—Party deriving 
benefit under award whether a necessary party in 
applications against arbitrators—Question of juris- 
diction of arbitrators of Stock Exchange whether 
can be decided by Court only. 

Arbitration bye-laws Nos. 282 to 315 of the 

Bombay Stock Exchange do not contain any 
provision which is inconsistent with the provi- 
sions of s. 14 of the Arbitration Act, 1940, and, 
therefore, an -application ‘can be made to Court 
to file an award made by Arbitration Committee 
of the Stock Exchange. 
- In respect of matters of, and contentions on, 
merits of claims, awards made by the Arbitra- 
tion Committee and the -Governmng Board of 
the Bombay Stock Exchange, are final, but awards 
made by the Committee and the Board without 
jurisdiction or in violation of principles of natu- 
ral justice can be challenged under s. 30 of the 
Arbitration Act, 1940, 

In an application against arbitrators a party 
deriving benefit under an award should be before 
Court and ought to be joined in the application 

The question of jurisdiction of Arbitration 
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Committee of the Bombay Stock Exchange or 
@ contention made by a member of the Stock 
Exchange that the claim made against him does 
not fall within the arbitration bye-law No. 282 


of the Bombay Stock Exchange is liable to be` 


decided by Court only and not by arbitrators. 
SURAJ MAL v. C. M. SHAH. 
— 63 Bom. ER. (0.C.5.) 884. 


—S, 16--Arbitrator deciding issues not re- 
ferred to him and failing to decide matter refer- 


red to him—Award made by arbitrator whether- 


a nullity—Whether Court can remit such award 
to arbitrator for reconsideration. 

Where an arbitrator has acted beyond the scope 
of his jurisdiction in deciding certain issues which 
were not ieferred to him and he has failed to 
decide precisely the matter referred to him for 
his decision, the award made by him is“not a 
nullity and -the Court can, under s. 16 of the 


Arbitration Act, 1940, remit the award to the 


arbitrator for his reconsideration. 
BaPpuyit DHANAJI y. GANPATRAO. 
' 63 Bom. L.R. 40. 


1ce, 16. , 
The power of the Court to remit an award to 
- the arbitrator is limited to the three types of 
cases referred to in s. 16 of the Arbitration Act, 
1940. 
PHULCHAND v. INDIA UNITED MILLS. 
63 Bom. L.R. (0.C.5.) 76. 


———--——-§, 19. See ARBITRATION ACT, 1940, S. 
16. . 63 Bom. L.R. 40. 


—S, 30. See ArRBiTRATION ACT, 1940, S. 
16. 63 Bom. L.R, 40. 


———--§, 30. See ARBITRATION ACT, 1940, S. 
14, 63 Bom. LR. (0.C.5.) 884. 


——_————-§, 31(2) See ARBITRATION ACT, 1940, S. 
32 63 Bom. L.R. (S.C.} 659. 


en §, 32—-Award in arbitration out of Court 
accepted and acted upon by parties—Suit by one 
of the parties ignoring acts done in pursuance 


`- of award—Defence that suit not maintainable 


based on plea that parties have settled dispute 
by mutual agreement which is bindine—Whether 
such plea barred under Act. 

Where an award made in arbitration out of 
Court is accepted by the parties and it is acted 
upon voluntarily anda suit is thereafter sought 
to be filed by one of the parties ignoring the 
acts done in pursuance of the acceptance of the 
award, the defence that the suit is not main- 
tainable is not founded on the plea that there 
is an award which bars the suit but that the parties 
have by mutual agreement settled the dispute, 
and that the agreement and the subsequent act- 
ing ‘of the parties are binding. Such latter plea 
is not precluded by anything contained in ‘the 
Arbitration Act, 1940. - 

KASHINATHSA v. NARASINGSA,. 


63 Bom. L.R. (S.C,) 659. 
—— S. 33, See ARBITRATION Act, 1940, S. 
32. 63 Bom. L.R. (S.C.) 659. 
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a ial See ARBITRATION ee 1940, 5. 


8. 63 Bom. L.R. 37. 
—_- deciding issues not referred.to him and 
failing ‘to decide matter referred to him—Award. 
made by arbitrator whether a-nullity—Whether 
Court can remit’ such award to .arbitrator for 
reconsideration. 

Where an arbitrator has acted beyond the scope, 
of his jurisdiction in deciding certain issues which 
were not referred to him and he has failed to 
decide precisely the matter referred to him for 
‘his decision, the award made by him is not -a 
nullity and the Court can, under s. 16 of the 
Arbitration Act, 1940, remit the award to the 
arbitrator for his reconsideration. 

BAPUJI DHANAJI y. GANPATRAO. 63 Bom. L.R. 49. 
jurisdiction of. 

When the very existence of the contract. is dis- 
puted, the arbitration clause, which is a part and 
parcel of the agreement, no longer remains in 
force. The jurisdiction of the arbitrators stems 
from the contract. That being the position, the 


-+-arbitrators have no jurisdiction to. decide upon 


either the existence or the legality of the con- 
tract itself. In such an event, it is not open te 
the arbitrators to enter upon the reference and 
proceed to declare the award. When, however, 
neither the existence of the contract nor its lega- 
lity is challenged, but the challenge is restricted 
to the arbitration agreement, which is a part and 
parcel of the parent agreement, the above princi- 
ple will not.apply. 
VARJIVANDAS KHUSHALDAS yv. RAVINDRA. 

63 Bom. L.R. 332. 


ARTICLES GF ASSOCIATION. See COMPANY. 
63 Bom. LR. (0.C.3.) 815. 


BANKING COMPANIES ACT (X of 1949), 8. 
45B—Presidency-towns Insolvency Act {Ill of 
1909), Secs, 11, 9A—A pplication by banking 
company in liquidation for issue of insolvency. — 
notice—Debtor not residing within, -limits of 
jurisdiction of High Court--High Court's power, i 
to entertain and decide such application, ` ~ 
Under s. 45B of the Banking Companies Act. 


4949, the High Court alone can entertain and 


decide an application for the issue of an insol- 
vency notice made by a banking company in 
liquidation, notwithstanding the fact that the. 
debtor does not reside within the limits of its 
jurisdiction. ; 
EXCHANGE BANK ETC. y. LAXMICHAND. 

63 Bom. L.R. (0.C.J.) 889. 


BARODA MAHARAJA—Ħazar order issued by, 
~—Such order providing for payment of compen- 
sation in event of premature retirement of mem- 
ber of State Executive Council—Amount paid te 
such member ut pursuance of Hazur order—New 
ininistry based on popular representation formed 
by Baroda Maharaja in which entire executive 
authority of State vested—New Executive Coun- 
cil passing order cancelling Huzur order and dł- 
recting refund of compensation paid thereunder 
—Whether Hazur order in nature of legislative 
enactment or merely an executive order—Hazir 
order whether affected by subsequent order pass- 
ed by Executive Council—-Act of State, what is— 
Baroda Merger Agreement made on March 21, 


z 
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1949, whether an Act of State-—Government of 
India Act, 1935 [25 & 26 Geo. V, Ch. 42], Secs. 
290A, 290B, 311(1), 5, 6—Government of Baroda 
Act (IV of 1940), Secs. 3, 4, 5(c)-& (d), 18— 
Government Servants Rules and Regulations 
(State of Baroda), Rule 3-—-Baroda State Execu- 
tive Council Rules, Rule 6—Indian Independence 
Act (10 & 11 Geo. VI of 1947), Secs. 2, 3—~Extra- 
Provincial Jurisdiction Act (XLVII of- 1957), Sec. 
3(2)—States Merger (Governors’ Provinces) Order, 
1949—Administration of the Baroda Order, 1949 


~~ 


—~-Baroda State (Application of Laws) Order, 1949. . 


The plaintiff, who was a permanent member 
of the Baroda State Public Service, was appoint- 
ed as the Naib-Diwan (official member of the 
Executive Council) ‘of the State of Baroda in 
October 1947. On January 9, 1948, His High- 
‘ness the Gaekwar of Baroda issued a Proclama- 
tion announcing his intention of constituting an 
interim Government by appointing popular re- 
presentatives ‘to his’ Executivé Council. In view 
of this Proclamation and in order. to .provide 
for the contingency of compulsory and pre- 


mature retirement of official members of the. 


Executive Council in the position of the plaintiff, 
H.H. the Gaekwar issued a Hazur order on 
February 8, 1948, whereby inter alia it was order- 
ed that in the event of premature retirement of 
the plaintiff he would get forthwith as compensa- 
tion an amount equal to the total amount he 
would have received had he continued in service 
upto the due date of retirement and a full pension 
of a certain amount per month to be drawn only 
when he reached his age of retirement. The 
plaintiff was due to retire from the service of the 
State in February 1952, but he was made to re- 
tire from June 1948 from his office as Naib-Diwan 
and he was paid by the Baroda State in terms of 
the aforesaid Hazur order an amount as compen- 
sation for his premature, compulsory retirement. 
“The Executive Council of which the plaintiff was 
a member was dissolved and thereafter by a Pro- 
clamation issued on August 29, 1948, H.H. the 
Gaekwar inter alia constituted an Executive Coun- 
cil consisting.-of a Diwan and members in which 
the -entire executive authority of the State was 
vested. On April 22, 1949, the Executive Coun- 
cil passed an order by which inter alia it pur- 
ported to cancel the Hazur order passed by H.H. 
the Gaekwar about the retirement, compensation 
and pension in respect of the plaintiff and directed 
that the amounts received by the plaintiff as com- 
pensation” having been wrongly allowed should 
be -:forfeited to the State and returned to 
the State Treasury, The plaintiff refunded 
a certain amount to the Treasury and there- 
after filed a suit against the State of Bom- 
bay for inter alia a declaration that the Hazur 
order passed by H.H. the Gaekwar was a proper 
and valid order passed in exercise of the Sove- 
reign powers vested in the Gaekwar of Baroda 
and that*it was valid and binding on jhe de- 
fendant and that the order dated April 22, 1949, 
passed by the Government of Baroda was invalid 
and ultra vires of the Executive Council of the 
State of Baroda and was not binding on the plain- 
tiff and for recovery of the amount paid to the 
Treasury. The plaintiff conténded that the Hazur 
order was an order having the force of law and 
of the nature of legislative enactment providing 
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for ‘compensation in a situation which was then 
anticipated and which happened in June 1948. 
The defendant contended that the Hazur order. 


- was merely an executive order, that the Executive 


Council had the right to revise or modify the 
Hazur order, that the order passed by the Exe- 
cutive Council on April 22, 1949, was legal and 
effective and the plaintiff was bound to refund 
the amourits received by him as compensation in 
pursuance of the Hazur order:— 

Held, that the Hazur order dated February 8,- 
1948, had the combined effect of law and judi- 
cial determination and that it was the law of the 
land in the nature of a legislative enactment, a 
private Act, 

that the order of the Executive Council passed 
on April 22, 1949, was ultra vires its powers and 
was void, when it purported to affect, modify 
or annul a legislative enactment of the nature 
of the Hazur order which had been issued by the 
Sovereign himself in the exercise of his legislative- 
prerogative, and - 
>that, therefore, there was no amount legally 


due and which could be enforced under that 


order and the plaintiff was entitled to the resti- 
tution of the amount paid by him. 

In the’ context of the provisions of the Indian 
Independence Act, 1947, the Government of India 
Act, 1935, and the Instrument of Accession, the 
Baroda Merger Agreement made on March 21, 
1949, between the Governor General of India 
and H.H. the Maharaja of Baroda, cannot be 
regarded as an act of State. 

(1) Acts of State are either in relation to 
foreign States or in relation to individuals. The 
former are transactions of independent States be- 
tween each other, while the latter are acts done 
in the exercise of sovereign power against an alien 
neither intended nor purporting to be legally 
founded. 

(2) There would not be any act of State if 
it were done under colour of legal title. 

(3) Any inhabitant of the territory can make 
good in the Municipal Courts established by the 
new sovereign only such rights as that sovereign 
has through his officers recognised. Such rights 
as he had under the rule of predecessors avail 
him nothing. 

(4) The new sovereign can choose to waive 
his rights and recognise titles and rights of any 
inhabitant as they existed at the date of cession. 
Such recognition can be given either by legisla- 
tion or under an agreement and it can even be 
inferred from the mode of dealing with the pro- 
perty after the cession. 

(5) According to the view of Fletcher Moul- 
ton LJ. in Salaman v. Secretary of State for 
India [1906] 1 K.B, 613, although an act of State 
cannot be challenged, controlled or interfered 
with by municipal Courts, its intention and effect 
may sometimes be to modify and create rights 
as between the Government and individuals who 
are, or who are about to become, subjects of the 
Government and in such cases the rights arising 
therefrom may be capable of being adjudicated 
upon by the municipal Courts. Thus debts due 
to and from the former ruler may be enforced 
by and against the existing Government in its 
municipal Courts. 

Jf a particular Act or order had been passed by 
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the Ruler in the exercise of his prerogative powers 
ahd if such prerogative powers are subsequently 
taken away by legislation, such subsequent repeal 
of prerogative powers cannot affect the existence 
and enforceability of that Act or order which 
had been validly passed when the Ruler was in 
full enjoyment of his prerogative powers. 


STATE OF BOMBAY v. DR. RAGHUNATH. 
63 Bom. L.R. 442. 


BERAR LAND REVENUE CODE, 1928, S. 67—. 


Madhya Pradesh Land Revenue Code (II of 1955), 
Sec. 185—Occupant of unalienated land adjoining 
bank of nver—Rwver changing its course and lay- 
ing bare sou of river bed adjoining land—W he- 
ther such occupant gets any right in soil of river 
bed under Acts. 

The occupant of unalienated land adjoining the 
bank of a river does not get any mght in the 
soil of the river bed exposed on account of the 
river changing its course, either under s. 67 of 
the Berar Land Revenue Code, 1928, or s. 185 
of the Madhya Pradesh Land Revenue Code, 1955. 
ANANT y. STATE OF BOMBAY. 63 Bom. L.R. 371. 


———-—-§, 140. See BERAR LAND REVENUE CODE, 
1928, S. 156. \63 Bom. L.R. 922. 


———_—~§, 156—Suit for possession by auction 
purchaser at sale held by revenue Court—-Defend- 
ant resisting suit on ground that sale not neces- 
sary -as no arrears due in respect of holding— 
Whether such defence can be ratsed by defendant 
in absence of application under s. 156—Ambit of 
inquiry under s. 156. 

Tho ambit,of inquiry under s. 156 of the Berar 
Land Revenue Code, 1928, will not permit an 
inquiry as to whether in fact arrears were or were 
not due or whether the sale is vitiated by some 
other illegality which makes the sale a nullity. 
Thus the bar created under s, 157(/) of the 
Code must be limited to a relief which could be 
asked by making an application under s, 156 at 
the instance of a person interested in the holding. 

Section 157(2) of the Berar Land Revenue 
Code, 1928, which permits a suit being filed to 
set aside the sale on the ground of fraud or on 
the ground that the arrears for which the property 
was sold were not due cannot be interpreted as 
creating a bar in a party which is impleaded as 
a defendant to resist the suit for possession on 
either of these two grounds. Therefore, s. 157(2) 
of the Code has not the effect of depriving a 
party-defendant in resisting the suit for possession 
filed by an auction purchaser at the revenue sale 
in showing that in fact no arrears were due and 
the holding could not have been put to sale. 


_ Haripax CHOTALAL y. PUNAJI. 63 Bom. L.R. 922, 


mS, 157. See BERAR LAND REVENUE CODE, 
1928, S. 156. 63 Bom. L.R. 922. 


——_-—_§, 184—Meaning of word “consolida- 
tion” in s. 184(2). 

The word “consolidation”? used in s. 184(2) 
of the Berar Land Revenue Code, 1928, refers 
to consolidation of two areas of land, which are 
contiguous to one another, irrespective of the fact, 
whether they do or do not form parts of the 
same survey number. ` 
UTTAM CHINDHAJI v. TULSIRAM.~ 

: - - 63 Bom. L.R. (F.B.) 116. 


s 

BERAR REGULATION OF AGRICULTURARP 
LEASES ACT (XXIV of 1951), S. 16A—A ppl 
cation under s. 164 of Berar Leases Act by 
defendant, in suit filed by landlord in civil Court, 
for reference to revenue Court of question, 
whether defendant a protected lessee—Bombay.. 
Tenancy Act coming into force dwing pendency» 
of such application—-Application by defendant: 
under s. 125 of latter. Act for reference to’ Tah-. 
sildar of question whether defendant tenant. 
within Act—Maintainabiltty of application. ~ -. 

In a suit filed by the. plaintiff-landlord in the, 
civil Court against the defendant for possession, 
of land, the defendant contended that Me was 
a protected lessee within the meaning of the 
Berar Regulation. of Agricultural - Leases Act, 
1951. He also made an application under s. 16A 
of the Act praying that reference be made to- 
the revenue Court for decision of the, issue as, 
to whether he was a protected lessee or not. This; 
application was allowed and reference was*made., 
During the pendency of the reference belore the- 
revenue Court the Bombay Tenancy and Agrı- 
cultural Lands (Vidarbha Region & Kutch’ 
Area) Act, 1958, came into force, and the- 
defendant apphed under s., 125 of the latter Act, 
for reference to the Tahsildar for decision of the- 
issue as to whether he was a tenant within the, 
meaning of the Act. On the question whether, 
the provisions of s, 132/3Xb) of the Bombay, 
Tenancy Act were attracted to the facts of the. 
case:— : 

Held, that the suit in the present case was. 
instituted by the plaintiff under the general law 
of the land and thus the action or proceeding, 
was not instituted undei the provisions of the 
Berar Regulation of Agricultural Leases Act, : 

that the fact that the delence that the defendant- 
was a protected lessee was founded on the provi- 
sions of s. 3 of the Berar Regulation of Agricul-. 
tural Leases Act, did not convert the suit into 
a suit under this Act, and , 

that, therefore, the present case fell under the 
provisions of s. 13X2) and not under s. 132(2)b) 
of the Bombay Tenancy Act and should be dis- 
posed of as if the latter Act had not been passed.. 
JAIRAM LAXMANII y. KESHARBAI, `- fe 
63 Bom. L.R. 62. 


BOMBAY CIVIL COURTS ACT (Bom. XIV. 
of 1869), S. 16. See MUNICIPALITIES Acr (C.P., 
& Berar), S. 20A(2). 

63 Bom. L.R. 628. 


BOMBAY CIVIL COURTS (EXTENSION AND 
a aaa ACT (Bom. XCIV of 1958), 
The effect of the first proviso to s. 8 of the 
Bombay Civil Courts (Extension and Amend- 
ment) Act, 1958, is that only anythmg done or 
any action taken under any of the Acts, Ordinance: 
or Order so repealed is saved. =o 8 
TRIKAMIJ1I DAMJI v, BHIKALAL. ° 
63 Bom. L.R. 732. 


BOMBAY CO-OPERATIVE SOCIETIES ACT 
(Bom. VH of 1925}, 8. 54. 

It is open to an employee of a co-operative 
society to proceed against the society in respect’ 
of his claim for wages either under the Payment 
of Wages Act, 1936, by making an application’ 
under s. 15 of the Act or under s. 54 of the 


1961.75. | 
DONEA% CO-OPERATIVE SOCIETIES ACT, 


S. S4Contd.}) 


kl 


~ 


Bombay Co-operative Societies Act, 1925, by: 
making an application to the Registrar in this. 
behalf. 4 

FARKHUNDALI y. POTDAR. . > 
i 63 Bom. L.R. (F.B.) 985. 


-——5. 54—Bombay Renis, Hotel and 
Lodging House . Rates _Control Act {Bom. 
LVH of 1947), Secs, 28, 50—Bombay Co-operative 
Societies Rules, 1927. Rule 35—Transjer of Pro- 
perty Act (IV af 1882), Sec.. 105—Maharashtra 
Co-operative Societies Act (XXIV of 1962), 
Sec. 9i—Disputes between co-operative housing 
society and its member-refating to possession of 
tenement allotted to meniber and amount payable 
for ils occupalion—W hether such dispute can be 
decided by Registrar under s. 54 of Bom, Act VII 
of 1925 or by Courts referred to in s. 28(1) of 
Bom. Act LVL of 1947—Similar dispute between 
two members of society or between member and 
nominal member of society whether can be decid- 
ed by Courts referred to in s, 28(1 ). 

A dispute between a co-operative housing 
Society and a member of such society, to whom 
a tenement has been allotted by the society in 
accordance with the rules, by-laws and Tegula 
tions of the society, relating to the recovery of 
possession of such a tenement or the amount pay- 
able by the member for the occupation of such 
tenement, can. be .decided only by the Registrar 
or his nominee under s. 54 of the Bombay Co- 
aperative Societies Act, 1925. Only the Courts 
referred to in s. 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, will 
have jurisdiction to decide-a similar dispute 
between two members of the Society or between 
a member of the society and a nominal member 
of the society, if the relationship between them 
ts that of landiord and tenant. In-other cases, 
where such a relationship does not exist, the dis- 
pute can be decided only by the Registrar or his 
nominee under s, 54 of the Bombay Co-operative 
Societies Act. a ee 
MANOHAR v. Konkan Co-op. Housrxc Society. 

. ae 63 Bom. L.R. (.B.} 1001. 


BOMBAY COURT-FEES ACT (Bom. XXXVI 
of 1959)—Civil Procedure Code (Act V of £908), 
Sec. 34—Money decree awarding interest from 
date of suit till realization—Whether on memo, 
of appeal against such decree C ourt-fee on amount 
of interest payable, 
ere in-a suit for recovery of money the 
claim is decreed and interest is awarded by the 
Court from the date of suit till Tealization, the 
amount of such interest cannot be included in 
the claim for appeal against the decree for com- 
puting Court-fees. 
MISHRILAL TARACHAND y. THE STATE. 
` 63 Bom. L.R, 689. 


——————S. 12. See BOMBAY COURT-PERS ACT, 
1959, Sch. I, ArT. 15, 63 Bom. L.R. (Q.C.J.) 834. 


———$. 36. See BOMBAY COURT-FERS ACT, 
1959, S. 49. 


r 


40. See 


BOMBAY COURT-FEES ACT, 


- = E = §. 
1959, S. 49. 63 Bom. L.R. 667. 
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SHANTABAI v. MUNICIPAL Corp. 


63 Bom. L.R. 667. 
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BOMBAY COURT-FEES ACTS, S. 46. Sec 
BOMBAY COURT-FEES Act, 1959, S. 49... 8 
63 Bom. L.R, 667. 


“rS. 49—Court-fees Act (VU of 1870) 
Suit instituted before coming into operation 
of, Act of 1959—Appeal in suit filed after coming 
ito “operation of Act—Camputation of claim in 
appeal and rates of Court-fees on memoranduis 
of appeal whether in accordance with Act of 
1959) - g ; 

. Under s. 49 of thé Bombay Court-fees Act, 
1959, in a suit instituted before the coming into 
operation of the Act, the computation of the 
Claim involved in the suit will be in accordance 
with the provisions of the repealed Court-fees 
Act, 1870, throughout all stages of the suif 
including the final appeal, while the rates of 
court-fees chargeable on a memorandum of Rp- 
peal fled in the sut after the coming into 
operation of the Act of 1959, will be according 
to the rates'as specified in the latter Act and 
not in accordance with rates prescribed in the 
Act of 1870. 


63 Bom. L.R. 667. 


——-——_SCHEDULE I, ART. 16—Court-fees 
Aci (Vii of 1870), Schedule I, Art, (dcii }— 
Constitution of India, Seventh Schedule, List Uf 
entries 3, 66; List UI entry 47; List 1 entries 06, 
77; Arts. 146, 229, 248(1), 14—Government of 
India Act, 1935 [25 & 26 Gea. V, c. 42], Secs. 216, 
228—Levy imposed by art. 16 in Sch. I io Bom- 
bay Court-fees Act, 1959, whether ultra vires 
State Legislature—Court-fee distinguished from 
tax—Whether levy under art. 16 offends against 
art. 4 of Constitution—Ap plications by assessees 
under s. 66, Indian Income-tex Act, 1922, made 
after coming into force of Bom. Act XXXVi of 
£959, in respect of assessment pi oceedings com- 
menced when Act VII of 1870 in force—Such 
applications whether governed by art. 16 in Sch. I 
to Bom. Act XXXVI of 1959, 

The levy of Court-fees imposed by art. 16 in 
Schedule I to the Bombay Court-fees Act, 1959, 
is nol beyond the competence of the State 
Legislature. 

The only feature of the Court-fee, which dis- 
tingnishes it from a tax is that unlike the tax, 
which is an imposition made for public purposes 
without ‘any reference to any special benefit to 
be conferred upon the payers of the tax, the 
Court-fee is imposed on persons who want to 
file documents in Court or obtain certified copies 
from the Court and the Imposition can thus be 
said to have reference to the special benefit of 
getting documents filed or receiving copjes which 
are obtained by the persons from whom payment 
is asked. There is, however, no monetary mea- 
sure of the fees charged for the services rendered, 
and the levy of the fees can also not be said to` 
be in proportion to the services rendered., As 
to the second element, namely, that the fees col- 
lected had to be earmarked to meet the expenses 
for rendering the services and must not go to the 
general revenue of the State ta be spent for gene- 
ral public purposes, this element was never pre- 
sent in the Court-fees levied and collected. The 
fees collected under the Court-fees Act were 
always considered as raised for general revenus 
and went to the general public revenue, - 

The. levy’ of Court-fee under art. 16 in Sche- 


\ 
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BOMBAY COURT-FEES ACT, SCHEDULE I, 
ART. 16—(Contd.) 


dule I to the Bombay Court-fees Act, 1959, is 
not discriminatory and’ does not offend against 
art. 14 of the Constitution of India. : 
Applications made by an assessee under s. 66 
of the Indian Income-tax Act, 1922, after the 
coming into force of the Bombay Court-fees Act, 
1959, in respect of assessment proceedings com- 
méneed when the Court-fees Act, 1870, was in 
force, are not governed by art. 16 in Schedule I 
to the Bombay Court-fees Act, 1959, but are 
governed by the Court-fees Act, 1870. Article 16 
im Schedule I to the Bombay Court-fees Act, 
t959, in so far as it prescribes a new method of 
computation of claim in applications by the 
agsessee under s. 66 of the Indian Income-tax 
Act, 1922, cannot apply to the aforesaid applica- 
tors. The rate that is fixed by art. 16. whose 
application only depends on the availability of 
thts computation will not, therefore, also apply 
to such applications, 
C. P. SYNDICATE v, COMMR., INC.-TAX. 
4 sey _ 63 Bom. L.R. (0.C.J,) 834. 


——SCH. I,. ART. 1f). See BOMBAY 
COURT-FEES Acr, 1959, Scu. I, Arr. 16. À 
63 Bom. L.R. (0.C.J.) 834. 


BOMBAY GENERAL CLAUSES ACT (Bom. 
Z of 1904). See Crvit Procepure Cope, 1908, 
S. 6X1). 63 Bom. L.R. (S.C.} 521. 


———§. 3/33). See BOMBAY PROHIBITION ACT, 
1949, S. 65. 63 Bom. L.R. 749. 


BOMBAY HEREDITARY OFFICES ACT 
(Bom. IH of 1874), S. 4. See Crvit PROCEDURE 
` Cone, 1908, S. 60/2). 63 Bom. L.R. (S.C.) 521. 


BOMBAY INDUSTRIAL RELATIONS ACT 
{Bom. XI of 1947), $. 95A. See BOMBAY INDUS- 
RIAL RELATIONS Acr,. 1947, S. 114/2). 

-63 Bom. L.R. (8.C.) 951. 


* 
-r 


————§. 114(2}—Ambit of State Government's. 


power of giving direction under s. 114(2) 
—Whether exercise of power under s. 114(2) to 
be in conformity with law laid down by Full 
Bench of Industrial Court. 9 
The State Government’s power to make a 
direction under s. 114/2) of the Bombay Industrial 
Relations Act, 1947, is co-terminus with the 
_power of an adjudicator (be it’a labour Court, 
an Industrial- Court or a wage board under the 
Act) to make an award thereunder, and the State 
Government cannot under s. 114/2) of the Act 
do what-an adjudicator cannot do under the Act. 
PRAKASH COTTON MILLS y. STATE oF BOMBAY. 
° se 63 Bom, L.R. (8.C,) 951. 


BOMBAY KHOTI ABOLITION ACT (Bom. 
FI of 1950), S. 2—Acquisition of title to land 
claimed by Khot by adverse possession—Whether 
such land would fall within category of Khoti 
Khasgi land. 

Under s. 2D(v)(b)(i) of the Bombay Khoti 
Abolition Act, 1949, the Khot cannot establish that 
the land of which he claims to be the Khot is Khoti 
Khasgi land by claiming or establishing title to 
it by adverse possession. 

Kazı GULAM MAHAMAD y. KERU. 
63 Bom. L.R, 860. 


THE BOMBAY LAW REPORTER. 
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BOMBAY LAND REQUISITION ACT (Bor. 
XXXIII of 1948), $. 6—Order requisitioning pre- 
mises for public purpose, namely, “for the use 
of a public servant”—Whether such order made 
for public purpose within s. 6—Test to be applied 
when order made under s. 6 challenged on 
ground that it is not made for public purpose. 

The only test to be applied where an order of 
requisition made under s. 6 of the Bombay Land 
Requisition Act, 1948, is challenged on the ground 
that it is not made for a public purpose, is to 
find whether the purpose mentioned in the order 
andlor its object is such that it must be held to 
be in the general interest of the community and 
further that the general interest of the community 
is directly and vitally concerned therein. Hf 
these conditions are satisfied then the order can 
be said to have been made for a public purpose 
within s. 6 of the Act.. 


& ef + è 


was made under s. 6 of the Act for a public pur- 
pose, namely, “for the use of a public-servant,” 
held, that the phrase ‘‘public servant” Was, so 
vague and indefinite that it was capable- of in- 
cluding persons belonging to different categories 
and that, therefore, it could not be said that 
requisition ‘for the use of a public servant” was 
requisition for a public purpose within s. 6 of 
the Act. : 
AMRIKSINGH y. STATE OF BOMBAY. 

63 Bom. L.R. (0.C.J.) 863. 


BOMBAY LAND REVENUE CODE (Bom. V 
of 1879), S. 52, 

Section 52 of the Bombay Land Revenue Code, 
1879, when it says that that section will not apply 
where assessment had been fixed under Chap- 
ter VHHI-A of the -Code, refers to actual assess- 
ment under Chapter VIII-A and not to what is 
deemed to be an assessment under that Chapter 
by virtue of s. 117-R of the Code. 

RANGILDAS v. COLLECTOR OF SURAT. 
63 Bom. L.R. (S.C.) 514. 


———-S. 65. See Bompay LAND REVENUE - 
CODE, 1879, S. 66. 63 Bom. L.R. (S.C.) 624, 


——-S. 66—Occupant of ~unaiienated “land 
erecting structures on it without. prior | permission 
of Collector—Collector evicting. occupant from 
land and demolishing unauthorised structures— 
Whether Collector can order demolition of struc- 
tures. i 
Under s. 66 of the Bombay Land Revenue 
Code, 1879, the true effect of eviction is the 
physical removal of the occupant from the land 
with all the consequences, i.e., demolition of all 
unauthorised super-structures put up on the land 
by the occupant. ý 
STATE OF BOMBAY y. FAKIR UMAR. - 
63 Bom. L.R. (S.C.) 624. 


—S. 68. See BOMBAY LAND REVENUE 
Cone, 1879, S. 66. 63 Bom. L.R. (S.C.) 624. 


— 


—_—_——..§, 69. 
Cope, 1879, S. 66. 


See BOMBAY LAND REVENUE 
63 Bom. L.R. (S.C.) 624. 


———-S. 117R. See Bompay LAND REVENUE . 
Cong, 1879, S. 52. 
i 63 Bom. L.R.-(S.C.) 514, 


t 


.1961 $ 

« e s 
ae PERSONAL INAMS ABOLITION 
ACT (Bom. XLII of 1953}—Constitution of India, 
Art. 31-A—~Constitutionality-of Act—Inams dealt 
with by Act whether covered by expression 
“estate” in art. 31-A-—Right of iriamdars to retain 
difference between full. assessment and quit-rent 
whether a right in an estate. 

The Bombay Personal Inams Abolition Act, 
4953, which extinguishes or modifies the rights 
„OË inamdars in’ the inam estates and’ which pro- 
vides no compensation: for extinction of certain 
rights? is protected by art. 31-A, of the Constitu- 
“tion of India and is, therefore, constitutional. 
GANGADHARRAO Y. STATE OF BOMBAY, 

. 63 Bom. L.R. (S.C.) 511. 


———-§, 4, See BOMBAY PERSONAL INAMS 
ABOLITION ACT, 1239 S. 7. 
63 Bom. L.R. (S.C.) 514, 


sg §. 
ABOLITION Act, 1953, S. 7. 
, & Bom. L.R. (S.C.) 514. 


———S, 7—Bombay Land Revenue Code (Bom. 
V of 1879), Secs. -52, 117-R—Whether s. 7 of 
Bom. Act XLII of. 1953 creates an exception to 
gs. 4 & 5 of Act with respect to lands used for 
building or other non-agricultural purposes— 
-Effect of such exceplion-—-Applicability of s. 52 
of Bom. Act V of 1879—Whether section applies 
where assessment deemed to be an assessment 
under Chap. VIH-A of Code by virtue of 
3. 117-R. i 


. Section 7 of the Bombay Personal Inams Abo- 
‘tion Act, 1953,. vests certain parts of inam lands 


in the- Government and but for the exception 
.contained therein even those inam lands which 
“were used for building and non-agricultural pur- 
pose would have vested in the Government. The 
exception made in s. 7 of the Act only saves such 
inam lands from vesting in- Government and no 
smore. , The result of the exception is that such 
"inam lands do not vest in Government and remain” 
what they were: before and are thus subject to the 
provisions of ss. 4 and 5 of the Act. 

Section’ 52 of the Bombay Land Revenue Code, 


- 1879, when ‘it-sdys that that section will not apply 


-where’ assessment had been fixed under Chapter 
“VIII-A of the Code, refers to actual assessment 
under Chapter VIII-A and not to what is deem- 
‘ed to be an ‘assessment under that Chapter by 
virtue of s. 117-R of the Code. 
"RANGHLDAS vy. COLLECTOR OF SURAT. 

63 Bom. L.R. (S.C.) 514. 


BOMBAY POLICE ACT (Bom. XXII of 1951), 
S. 57—Order of externment made on conviction 
which has taken place before coming into force 
of Act-—Applicability of sc 57—Meaning of ex- 
pression “has been” in s. 57—Construction of 
statute—Principles for deciding whether statute to 
.operate prospectively or retrospectively. 

Section 57 of the Bombay Police Act, 1951, is 
retrospective in the sense” that the conviction on 
which the action of externment is based may. have 
taken place before’the Act came into force. 

An externment order under s. 57 of the Act, 
-must be made bona fide, taking into account a 
«conviction which is sufficiently proximate in time. 
-Each case must depend on its own facts. 

The word “has been” used in s. 57 of the 
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BOMBAY. POLICE ACT, S 57—(Contd.) 


Bombay Police Act, 1951,- means “shall have 
been”. It “describes past actions and “is used to 
express ‘a ‘hypothesis, ‘without regard to time.” 

In deciding whether an enactment is meant to 
operate prospectively or retrospectively the car- 
dinal principle is that statutes must always be 
interpreted prospectively, unless the language of 
the statutes makes them retrospective, either ex- 
pressly -or by necessary implication. Penal sta 
tutes which create new offences are always pros» 
pective, but penalstatutes which create disabilities, 
though ordinarily interpreted prospectively, are 
sometimes interpreted retrospectively when there 
is a clear intendment that. they are.to be applied 
to- past events. There are statutes which create 
no new punishment, but authorise some action 
based on past conduct. To such statutes, if ex- 


' pressed in language showing retrospective opera- 


tion, the principle is not applied. An Act design- 
ed to protect the public against acts of a harmful 
“character may be construed retrospectively, if the 
language admits such an interpretation, even 


‘though it may equally have a prospective meaning. 


STATE OF BOMBAY y. VISHNU RAMCHANDRA, 
63 Bom. L.R. (S.C.) 427. 


a “§1-—~Indian Penal Code (Act XLV of 
1860), Secs. 380, 114—Externment order under 
s. 57(a) of Bombay Police Act stating that per- 
son served convicted under s. 380 read with s. 114 
of Indian Penal Code and prosecution under 
s. 124 of Bombay Police Act pending against him 
when order passed-—Prosecution for breach of 
such order—Validity of order. 

The accused was served with an order of ex- 
ternment under s. 57(a} of the Bombay Police 
Act, 1951, by the Deputy Commissioner of Police 


‘on October 15, 1957, and it was to the effect that 


the accused was convicted under s. 380 read with 
s, 114 of the Indian Penal Code, 1860, on Nov- 
ember 16, 1949, and.that he was likely again to 
engage himself in the commission of an offence 
A reference was 
made in the order to a prosecution pending against 
the accused under s. 124 of the Bombay Police 
Act, 1951. Thereafter the accused was prose 
cuted for violating the order of externment under 
s. 142 of the Bombay Police Act. On the ques- 
tion whether the condition contained in s. 57(a)} 
of the Bombay.Police Act that the Commissioner 
had reason to believe that the accused was likely 
again to engage himself in the commission of an 
offence similar to that for which he was con- 
victed, was fulfilled in the instant case: — 

Held, that as the nature of the offence under 
s. 124 of the Bombay Police Act is substantially 
different from the offence for which the accused 
was convicted in 1949, the mere fact that the ac- 
cused was facing a prosecution for an offence 
under s. 124 of the Bombay Police Act, did not 
afford an adequate ground for the Deputy Com- 
missioner of Police to base his belief on, that 
the accused was hkely to commit an offence simi- 
lar to the offence for which he was convicted 
in 1949, 

that the material which was before the Deputy 
Commissioner of Police when he passed the ex- 
ternment order, namely, the prosecution under 
s. 124 of the Bombay Police Act, was not such 
as would satisfy the mind of any reasonable per- 
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son that there was ground for belteving that the 
accused was likely to commit an, offence of a 
similar character for which he was convicted in 
1949, and 

that, therefore, the order of externment was 
not valid and the accused could not be convicted 
for violating the terms of such an order. 
STATE v. VISHNU RAMCHANDRA. 

63 Bom, L.R. 615. 


See Bompay PoLice Act, 1951, 
63 Bom. L.R. 615. 


S. 57. 


— S, 159. 
S. 16L 


——-——-$. 
S. 161. 


See BOMBAY Pouice Acr, 1951, 
63 Bom. L.R. 189. 

160. See Bomsay PoLice Acr, 1951, 
63 Bom. L.R, 189. 


————-§,_ 1GI—Bombay Police Manual, 1950, 
Rules 359-363—Police constable driver driving 
jeep in pursuance of duty imposed on him—Such 
driver driving vehicle rashly and negligently— 
Whether such act an act done under colour or in 
excess of duty—Driver whether entitled to benefit 
of period of limitation prescribed in s. 161(1). 

Where the police are acting in pursuance of a 
duty unposed on them by the Bombay Police Act, 
1951, or any other law in force or any rule there- 
under, and when so acting any act committed by 
them is alleged to amount to an offence or a 
wrong, then, 1f it is found to have been done in 
gross violation of their duty or in contravention 
of the limits placed upon the performance of such 
duty by the law itself or any rules framed there- 
under, the act would cease to be an act done 
under colour or in excess of their duty within 
the meaning of s. 161 of the Act, and, therefore, 
benefit of the shorter period of limitation pro- 
vided under that section would not be available 
io them. 

The petitioner, a police constable driver, when 
driving a police jeep which was carrying a sub- 
inspector of police who was proceeding for an 
inquiry, knocked down a person and injured him. 
In a suit for damages filed against the petitioner 
it was contended by the petitioner that the suit 
was not maintainable as it was filed beyond the 
lime prescribed under s. 161 of the Bombay 
Police Act, 1951. At the trial it was found that 
the petitioner had driven the jeep in a rash and 
negligent manner. On the question whether the 
petitioner was entitled to the benefit of the period 
of limitation prescribed under s. 161 of the Act:— 

Held, that the act of the petitioner in driving 
rashly and negligently, being in total disregard of 
the manner in which he was expected to do his 
duty under the Bombay Police Manual, 1950, 
could not be regarded as an act done under 
colour or in excess of duty imposed upon him as 
a police constable driver, and 

that, therefore, he was not entitled to the bene- 
fit of the period of limitation prescribed under 
s. 161 of the Act. 

PARBAT GOPAL v. DINKAR. 63 Bom. L.R. 189. 
BOMBAY PORT TRUST ACT (Bom. VI of 
1879), Ss. 64, 64-Å. 

Whero auction-sales are held under the provi- 
sions of s. 88 of the Sea Customs Act, 1878, and 
ss. 64 and 64A of the Bombay Port Trust’ Act, 
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1879, with the consent of the Customs authori-- 
ties and after confiscation of the goods, it would 
be a highly improper thing for any Customs 
authority to revise the order of confiscation. It 
would be again further inappropriate that such 
action should be taken solely with a view to 
nullify the effect of the sale and to deprive the 
purchaser of possession of the goods purchased. 
Dina BALDEV v. COLLECTOR OF CUSTOMS? 

63 Bom. L,R. (O.C.J.) 873. 


BOMBAY PROHIBITION ACT (Bom. XXV of 
1949), S. 65—C.P. & Berar Prohibition Act (VII 
of 1938), Sec. 26——-Bombay General Clauses Act 
(Bom. I of 1904), Sec. 3(33)-~Previous convic- 
tions contemplated by cls. (ii) & (in) of s. 65 
of Bombay Prohibition Act whether for offences 
under other Acts. 

The offences contemplated in cls. (i), Gi) and 
(iii) of s. 65 of the Bombay Prohibition Act, 
1949, are offences under the Bombay Prohibition 
Act, 1949, and not under any other Act, albeit 
similar in nature. Therefore, the previous con- 
victions contemplated by s. 65 of the Act must 
be for an offence under the Bombay Prohibition- 
Act, 1949, itself. 

KESHEO PENTAYYA v. THE STATE. 
63 Bom. L.R. 749. 


———— 9, 129A-——Constitution of India, Art. 
20(3)—Whether s. 1294 violates guarantee 
against self-incrimination contained in art. 20(3): 
~~Meaning of word “resistance” in s. 129(3) & 
(5)—Evidence obtained contrary to art. 20(3): 
whether admissible. 

Section 129A of the Bombay Prohibition Act,. 
1949, does not violate the protection against 
compulsory incrimination guaranteed by art. 20(3)- 
of the Constitution of India, and is valid. 

The word “resistance” occurring in sub-ss. (3): 
and (5) of s. 129A of the Bombay Prohibition 
Act, 1949, applies to only active resistance and 
not to passive non-co-operation. 

Evidence obtained by the exercise of testimonial 
compulsion contrary to art. 20(3) of the Consti-- 
tution of India is incompetent and inadmissible. 
STATE y. BALWANT GANPATI. 63 Bom. L.R. 87. 


BOMBAY PUBLIC TRUSTS ACT (Bom. XXIX 
of 1950). 

The Bombay Public Trusts Act, 1950, applies 
to a society registered under the Societies Regis- 
tration Act, 1860, and having its objects not con- 
fined to the State of Maharashtra. 

SERVANTS OF INDIA SOCIETY v, CHARITY COMMR. 
63 Bom. L.R. 380. 


wwe 9, 2—Temple constructed by persons out 
of their own funds and not dedicated to public 
and managed by them—Gift of property to per- 
son appointed Vahiwatdar of temple to enable- 
him to carry on worship of deity from genera- 
tion to generation—Sabha mandap inside house 
containing temple where discourses held—Assess- 
ment in respect of house paid to Gram Pan- 
chayat—Members of public expressly or impliedly 
allowed to visit temple—Whether such temple a 
public religious endowment liable to be regis- 
tered under Act-—Person making application to 
Charity Commissioner seeking exemption from 
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(Contd.) 


registration of institution=Charity Commissioner 
in enquiry held in matter whether cdn call upon 
such person to prove that institution not a pub- 
lic trust. l 

Two sistėrs had inherited some immoveable 
properties from their grandfather including a 
house in a portion of which they constructed a 
small temple and installed an idol of Shri Datta. 
There was also a Sabha mandap inside the house 
which could accommodate about 100 to 150 per- 
sons at a time. The sisters had set apart the 
aforesaid properties for the express purpose of 
meeting the expenses of the temple and car- 
ried on the management of the temple as well 
as the worship of the deity. The temple was 
not dedicated to the public and the properties 
which were set apart for its expenses were not 
dedicated to it. Aftef Some years the sisters exe- 
cuted a Danapatra in favour of the appellant 
whereby they made a gift of the immoveable pro- 
perties in their possession to the appellant and 
appointed him as the Vahiwatdar in respect of 
the temple with an obligation to continue the 
worship of the deity from generation to gene- 
ration. The appellant thereafter started looking 
after the temple as well as the properties and 
he paid assessment in respect of the house in 
which the deity was installed to the Gram Pan- 
chayat. On the occasion ‘of the Datta Jayanti 
some members of the Hindu community were 
invited by him to the temple but on other occa- 
sions some members of the public dropped in 
to have Darshan of the deity. On the question 
whether the trust in respect of the temple was 
liable to be registered under the Bombay Public 
Trusts Act, 1950:-—— 

Held, that the. provision for a Sabha mandap 
in which discourses were held did not necessarily 
lead to the conclusion that the temple was a 
public religious endowment, in the absence of 
proof that members of the public were entitled 
to attend the discourses as a matter of right; 

that in so far as the house tax was levied by 
the Gram .Panchayat, the temple could not be 
said to be in the nature of a public trust; 

that the fact that members of the Hindu com- 
munity were either expressly or impliedly allow- 
ed to visit the temple did not necessarily warrant 
an inference that the temple was a public reli- 
gious trust; and 

that, therefore, in the circumstances of the case 
the temple was not a public religious endowment 
so as to be liable to be registered- under the 
Bombay Public Trusts Act, 1950. 

In order to decide a question as to whether a 
particular éndowment or institution is public or 
private it is necessary not only to rely upon the 
oral evidence, if any, but also upon all the cir- 
cumstances of the case. 

Where members of the public are freely al- 
lowed inside the temple to offer worship to the 
deity and such people make offerings to the deity 
which eventually go to the benefit of the owner 
or manager of the temple, the temple will none- 
theless remain a private temple unless it is shown 
that there was dedication of thé temple to the 
public or there was user by the public of the 
temple as a matter of right. 

_ Where a person makes an application to the 
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Charity Commissioner seeking exemption from 
the requirement of Bombay Public Trust Act, 
1950, as to the registration of an institution 
which he claims as a private property of his own, 
the Charity Commissioner in course of an inde- 
pendent enquiry into the matter held by him, 
cannot call upon such person to prove that the 
institution was not a public trust. 
MarTAND V. CHARITY COMMISSIONER. 

f 63 Bom. L.R. 274. 


PugLIc TRUSTS 
63 Bom. L.R. 418. 


——— S. 18. See BOMBAY 


Act, 1950, S. 19. 


a, 19-—Bombay Public Trusts Registra- 
tion Act (Bom. XXV of 1935), Secs. 5, 6—Find- 
ing made by Registrar under Act of 1935 that 
particular trust not a public trust—Whether open 
to authorities under Act of 1950 to consider 
afresh question whether such trust public or 
private. 

Where the authorities under the Bombay Pub- 
lic Trusts Registration Act, 1935, had held that 
a particular trust was not a public trust, it 
would still be open to the authorities under the 
Bombay Public Trusts Act, 1950, to come to a 
contrary conclusion if such a contrary conclu- 
sion is justified as a result of an enquiry made 
by them under s. 19 of the Act. 

RAMLAL KALURAM vy. CHARITY COMMISSIONER. 
63 Bom. L.R. 418, 


—___§, 50—Civil Procedure Code (Act V of 
1908), O. XXXI—Publie trust claiming property 


sas having been donated to it--Third person dis- 


puting donation and setting up title to property 
as owner or heir to donor—Whether suit based 
on such claim can be instituted without consent 
of Charity Commissioner—Scheme of s. 50. 

Section 50 of the Bombay Public Trusts Act, 
1950, provides for a suit either by the Charity 
Commissioner or two or more persons interested 
in the trust with the consent of the Charity Com- 
missioner in cases where any question relating to 
the management of the property of the public 
trust arises. 

Clause (ii) of s. 50 of the Bombay Public 
Trusts Act, 1950, applies to a case where either 
there is no dispute about the property. belonging 
to the trust and the dispute relates only to the 
trust being a public trust or to a case where some 
person has taken possession of the trust property 
and holds it adversely to the public trust. 
Clause fii) of the Act is wholly inappropriate to 
a situation where the public trust claims the pro- 
perty as having been donated to it and a third 
person disputes that donation and sets up title in 
himself on the basis of being the rightful owner 
of the property or an heir to the donor thereof, 
Therefore, it is not necessary for the institution 
of a suit, based on such a claim, to obtain the 
consent of the Charity Commissioner under s. 50 
of the Act. 

GURUSIDDAPPA v. MIRAJ EDUCATION Socrery. 
63 Bom. L.R. 312. 


See BOMBAY PUBLIC TRUSTS Acr, 
63 Bom. L.R. 418, 


See BOMBAY PUBLIC TRUSTS ACE 
63 Bom. L.R. 418, 


— i, 72. 
1950, S. 19. 


———S. 79. 
1950, S. 19. 
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BOMBAY PUBLIC .TRUSTS ACT, S. 85(2). 
See BOMBAY PuBLic Trusts Acrt, 1950, S. 19. 


63 ee LR. 418, 


t, cane 
BOMBAY PUBLIC. TRUSTS REGISTRATION 
ACT (Bom. XXV of 1935), 8S. 5—-Bombay 
Public Trusts Act (Bom. XXIX of 1950), S. 19 
Finding made by Registrar under Act of 1935 
that particular trust not a public trust--Whether 
Open to authorities under Act of 1950 to consider 
a fresh question whether such trust public or 
private. 
~ Where the authorities under the Bombay Pub- 
lic Trusts Registration Act, 1935, had held that 
& particular trust was not a public trust, it would 
still be open to the authorities under the Bombay 
Public Trusts Act, 1950, to come to a contrary 
conclusion if such a contrary conclusion is justi- 
fied as a result of an enquiry made by them under 
s. 19 of the Act. 
RAMLAL KALURAM v. CHARITY COMMISSIONER. - 
63 Bom. ness 418. 


ond ~ 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (Bom. LVII 
Of 1947), S. 4—~Land taken on lease from local au 
thority and building built thereon by lessee-~Clause 
in lease enabling lessee to remove building before 
expiration of term granted—Rights under lease 
assigned to Union Government—Suit for eviction 
of. tenant in building filed by Union Government 
in Bombay City Civil Court—Whether such 
Court has jurisdiction to` entertain suit—Ap- 
plicability of Act to premises in suit. 
, An open piece of land was taken on lease by 
the lessee from a local authority and he erected 
a. building thereon. By the terms of the lease 
he became the lessee of the land and the build- 
ing but one of the clauses in the lease inter alia 
provided that the lessee could within six months 
before the expiration of the term granted, remove 
such building as may have been erected by him 
upon the demised premises after giving”a year's 
notice of his intention to do so, There were 
successive assignments of the land and the build- 
ing and ultimately the rights under the lease 
were assigned to the Union of India in 1954. 
Prior to the assignment in favour of the Union 
<sovernment,-the defendant was a monthly tenant 
of a flat in the building and the Union Govern- 
ment after terminating the tenancy. of the defen- 
dant by notice filed a suit for eviction in the City 
Civil Court, Bombay. The defendant contended 
that the Bombay Rents, Hotel and Lodging Rates 
Control Act, 1947, applied to the premises and 
that, therefore, the City Civil Court had no juris- 
diction to entertain the suit. The contentions 
were (1) that as the Union Government was a 
lessee and the premises were let to the Govern- 
tment, the defendant was entitled to protection 
under the third part of s. 4/7) of the Act and 
(2) that even if the first part of s. 41) applied, 
the exception contained in s. 44) of the Act was 
available to him, inasmuch as the Government 
had stepped into the shoes of the first lessee who 
had built the building.and s.. 4/4) was intended 
o include such buildings within the ambit of the 

ct:— 

Held, that though the Union Government was 
a lessee of the land, it was. under one of the 
terms of the lease, owner of .the superstructure 
and, thercfore, the first part of s, 4/1) applied as 
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the premises concerned in the suit were only a. 
part of the superstructure, 

that, as in the present case, when the dispute 
was raised, the building was erected on land held- 
by the Government from the local authority; 
S. 4(4Xa) of the Act did not take the case out of 
the provisions of the first part of s. 41), and ' 

that, therefore, the Act did not apply to the 
premises and the City Civil Court had furisdic- 
tion to entertain the suit. 

The third part of s. 41) of the Act applies to 
cases where the question arises between Govern- 
ment as tenant and anyone else as landlord, 
Union OF InpIA y. EVEREST ADVERTISING, 

63 Bom. L.R. 365. 


————8, 5—Court passing conditional decree 
for eviction by consent or in invitum-—Landlord’s 
right to eviction becoming effective on failure to 
pay rent mentioned in decree within stipulated 
time—Whether tenant a statutory tenant under 
sec. 5(11)(b) during time granted to him to make 
paymeni—Court’s power to grant relief against 
forfeiture. 

Where'a conditional decree for eviction either 
by consent or in invitum is passed by the Court, 
the landlord’s right to eviction becoming effective 
on the failure of tenant to pay the amount of 
rent mentioned in the decree within a stipulated 
time, the tenant cannot become a statutory tenant 
under s. 5(J1b) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, during 
the time granted to him to make the payment. 
He is, therefore, liable to be evicted on his 
failure to comply with the terms of the decree. 
DATEATRAYA VISHNU v. PADMAKAR. 

63 Bom. L.R. 148. 


——-——9. Li—Sitandard rent determined on 
basis of consent between landlord and previous 
tenanis—A pplication for fixation of standard rent- 
made by successor tenants—-Maintainability of 
application—Whether decision determining stan- 
dard rent under s. Il operates as judgment in rem. 

Under s. 11. of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, any 
tenant can apply to the Court for the determina- 
tion of the amount of the standard rent irrespec- 
tive of whether such rent was determined in a 
previous decision to which he was not a party. : 

A decision between a landlord and ténant deter- 
mining the standard rent under s. 11 of the Act 
does not operate as a judgment in rem. Such @ 
decision is not binding upon the successor tenant 
and it is open to the latter to reagitate the issue 
in a properly constituted proceeding. Such is 
the position notwithstanding the fact that the 
earlier decision was arrived at on merits of the 
case, i 
VASANT SHANKAR v. RAGHUNATH. 

3 63 Bom. L.R. ii 


— n 2-Tenant in arrears of rent for 
more than six months—Part payment by tenant 
of such arrears before expiry of one month after 
notice, of demand of rent by landlord—Whether 
such part payment protects tenant from operation 
of s. 12(3){a). 

The wording of s. 12/3a) of tho Bombay 
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Renta Hotel and Lodging House Rates Control 


Act, 1947, that ‘if such rent or increases’ are 
arrears for a penod of six months or more and 
the tenant neglects to make payment thereof until 
the expiration of the ‘period of one month after 
notice referred to in sub-section (2)” implies that 
the tenant mit. make payment of the entire 
amount of rent or increases which are in arrears 
for a period of six months or more if he wishes 
to avoid .the consequences of, his earlier default. 
A. part payment of such arrears before the expiry 
of period of one month after notice will not pre- 
yent the bringing into operation of the provisions 
of s. 12/3Xa) of the Act. 

HIRACHAND Sonu. v. MAHADEO, 63 Bom. L.R. 855. 


apa, 13—Tribunal referred to in ss. 13(3A) 
& 13(3B) whether has jurisdiction to decide ques- 
tion whether “premises consist of not more than 
two floors.” 

The scheme of s. 13 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, does not provide for ultimate disposal of 
thé question whether the premises consists of not 
more than two floors by the Tribunal mentioned 
in’ sub-ss. (3A) and (3B) of s. 13 of the Act. That 
question it is provided must be ‘ultimately and 
finally decided only by “the Court” mentioned in 
the Act. Therefore, refusal of a certificate under 
8. 13/3B) of the Act by the Tribunal on the sole 
ground that the applicant’s premises consist of 
more than two floors, would be unjustified. - 
BANSILAL & Sons v. C. R. DESAI. 

63 Bom, L.R. (0.C.J.) 933. 


‘See BOMBAY: RENTS, HOTEL AND 
RATES CONTROL Act, 1947, 
aw 63. Bom. L.R. 106. 


sS G 
Lopcinc Hovusg 
$.-17, d 


meea 17-—Civil Procedure Code (Act V of 
1908), Secs. 2(14) & (2)—Order made under s. 17 
whether an executable order-—-Such order whether 
a decree under s. 2(2) or an order under s. 2(14) 
of Code—Penalty clauses in ss. 16, 17 and 24 of 
Act whether affect executability of orders passed 
under these sections. 


-. An order under s. 17 of the Bombay Rents, 


Hotel and ‘Lodging House Rates Control Act, 
1947, falls within the definition of the term 
‘Order’ under s..2(14) of the Civil Procedure 
Code, 1908, and is an executable order. 

If the scope and purpose of the Act and in 


particular the persons for whose benefit it is in- ` 


tended are considered, the Court would be justi- 
fed in inferring that the orders contemplated in 
ss. 16, 17 and 24 of the Act were intended by 
the Legislatur@to be executable and the existence 
of the penalty clauses in these sections would not 
affect the question. 
RAMKRISHNA | y. LAXMINARAYAN. 

63 Bom. L.R. 106. 


e. 17A. See -BomBAY RENTS, HOTEL 
AND Lopaina House Rates CONTROL Acr, 1947, 
8S. 17. 63 Bom. L.R. 106. 


EOE 24. See Bompay RENTS, HOTEL AND 
Lopainc House - RATES CONTROL Act, 1947, 
5, 17. 63 Bom., L. R. 1064. 
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HOUSE RATES CONTROL ACT, S. 28 


—Bombay Co-operative Societies ` Act- (Bom; 
VII of 1947) Sec, 54—Bombay Co-ope- 
rative Societies Rules, 1927, . Rule 35— 


Transfer of ‘Property Act (IV of 1882), Sec. 105— 
Maharashtra Co-operative Societies Act (XXIV 
of 1961), Sec. 91—Disputes between co-operative. 
housing society and its member relating to pos- 
session of tenement allotted to member and 
amount payable for its occupation—Whether 
such dispute can be decided by Registrar under 
s. 54 of Bom. Act VII of 1925 or by Courts 
referred to in s. 28(1) of Bom. Act LVI of 1947 
-Similar dispute between two members of 
society or between member and nominal member 
of society whether can be decided by Courts 
referred to in s. 28(1). 

A dispute between a co-operative hia 
society and a member of such society, to whom 
a tenement has been allotted by the society in 
accordance with the rules, by-laws and regula- 
tion of the society, relating to the recovery of 
possession of such a tenement, or thè amount 
payable by the member for the occupation of 
such tenement, can be decided only by the Regis- 
trar or his nominee under s. 54 of the Bombay 
Co-operative Societies Act, 1925. Only the 
Courts referred to in s. 28 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, will have jurisdiction to decide a similar 
dispute between two members of the society or 
between a member of the society and a nominal 
member of the society, if the relationship between 
them is that of landlord and tenant. In other 
cases, where such a relationship does not exist, 
the dispute can be decided only by the Registrar 
or his nominee under s. 54 of the Bombay Co- 
operative Societies Act. 


MANOHAR vy. KONKAN Co-op. Housina Socikty. 
63 Bom. L.R. (F.B.) 1001. 


BOMBAY SALES OF MOTOR SPIRIT TAXA- 
TION ACT (Bom. VI of 1946), Ss. 22, 23. 

Refusal of the Government in its own discre- 
tion to consider any matter under s. 23/3) of the 
Bombay Sales of Motor Spirit Taxation Act, 
1946, cannot form the basis of any complaint in 
a suit or other proceedings and cannot be an 
act complained of within the meaning of s. 22/2} 
of the Act. 


BuRMAH SHELL Erc. Co. y. STATE. 
63 Bom. L.R. (0.C.J.) 983. 


BOMBAY SALES TAX ACT (Bom. HI of 1953), 
S. 26—-Collector selling business of assessee dealer 
by public auction on his failure to pay arrears 
‘of sales-tax due—Sales-tax Officer seeking under 
s. 26(1) to recover balance of sales-tax, due fron: 
assessee, from purchaser-—Liability of purchaser 
to pay such balance-—Whether purchaser trans- 
feree within s. 26(1)-—Transfer under s. 26(1) 
whether includes sales by Collector in recovery 
proceedings. l 

The transfer as mentioned in s. 26/1) of the 
Bombay Sales Tax Act, 1953, does not include 
or refer to sales by the Collector i in recovery pro- 
„ceedings. Therefore, under s. 26/1) of the Act 
liability to pay arrears of sales-tax dues relates 
only to transfers made by the dealer himself and 
the provisions of ‘the section are not applicable 


3 
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to forced sales by the Collector in favour of a 
purchaser. 
RAMBALI BHULESHWAR v. SALES TAX OFFICER. . 
63 Bom. L.R. (O.C.J.) 936, 
—__—--§, 36—Indian Penal Code (Act XLV of 
1860), Sec. 353—Sales Tax Officer assaulted by 
hecused when attempting to search and seize his 
books of account under s. 23 of Bombay Sales 
Tax Act—Whether accused could be prosecuted 
only under s. 36(h) of the Act—Powers under 
s. 23 whether could be exercised by Sales Tax 
Officer in absence of order. of Collector under 
I 44(2). 
* A Sales Tax Officer who was seeking to.search 
and seize the books of account of the accused 
under s. 23 of the Bombay Sales Tax Act, 1953, 
was assaulted by the accused when he proceeded 
to do so. The accused was tried for an offence 
under s. 353 of the Indian Penal Code, 1860, and 
he contended that prosecution lay only under 
s. 36(h) of the Bombay Sales Tax Act, 1953. 

Held, that there -was nothing to restrict the 
prosecution to prosecute only under s. 36(h) of 
the Bombay Sales Tax Act and that it was open 
to the prosecution to prosecute the accused under 
s. 353 of the Code. 

The powers under s. 23 of the Bombay Sales 
Tax Act, 1953, can be exercised in the course 
of investigation before the commencement of any 
proceedings under Chapter VII of the Act. 
Therefore, it is not necessary for the Collector 
of Sales Tax to pass any order assigning the 
“proceedings” in favour of a Sales Tax Officer 
under s. 44(2) of the Act before such officer 
exercises his powers under s, 23 of the Act. 
STATE v. VISHANDAS MOTIRAM. 

63 Bom. L.R. 294. 


ae 44. 
S. 36(A). 


See BOMBAY SALES Tax Act, 1953, 
63 Bom. L.R. 294. 


BOMBAY SECURITIES CONTRACTS CON- 
TROL ACT (Bom. VIII of 1925), Ss. 4, 5—Secu- 
rities Contracts (Regulation} Act (XLU of 1956), 
Secs. 4, 9, 10—Native Share and Stock Brokers’ 
Association whether a creature of statute—Whe- 
ther Association ceased to exist by reason of re- 
peal of Bom. Act VIH of 1925—Identity and con- 
tinnity of Association whether affected by change 
in its rules and regulations—Arbitration—Arbi- 
tration clause in contract~—-Award challenged on 
ground that arbitration agreement illegal—Whe- 
ther challenge sustainable. 

The mere fact that for transacting certain kind 
of business the Native Share and Stock Brokers’ 
Association was required under the Bombay Se- 
curities Contracts Control Act, 1925, to be re- 
cognised by the Government did not make it a 
creature of the statute. The Association, there- 
fore, did not cease to exist merely by reason of 
the repeal of the enactment under which it had 
received recognition from the Government. 

The identity and continuity of the Association 
cannot be considered on the same footing as the 
identity of an individual with a physical orga- 
nism. The fact that rules and regulations framed 
by the Association have changed does not intro- 
duce any metamorphosis in the body; nor does 


it constitute a discontinuity. The membership of | 
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an Association is bound to be fluctuating and 
floating as some old members may go out and 
new members may be added. 

When the very existence of the contract is dis- 
puted, the arbitration clause, which is a part and 
parcel of the agreement, no longer remains in 
force. The jurisdiction of the arbitrators stems 
from the contract. That being the position; the 
arbitrators have no jurisdiction to decide upon 
either the existence or the legality of the contract 
itself. In such an event, it is not open,to the 
arbitrators to enter upon the reference and pro- 
ceed to declare the award. When, however, nei- 
ther the existence of the contract nor its legality 
is challenged, but the challenge is restricted to the 
arbitration agreement, which is part and parcel 
of the parent agreement, the above principle will 
not apply. i 

A stray sentence here and there in the state- 
ments or pleadıngs that the arbitration is illegal 
and invalid, or that there is no arbitration agree- 
ment, does not amount to a clear denial of the 
parent agreement. : 
VARIIVANDAS KHUSHALDAS v. RAVINDRA. 

63 Bom, L.R. 332. 


BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (Bom. LXXIX of 1948), S. 2—Premises”, 
meaning of term in s. 2(27)—Stall neither em: 
bedded in ground or attached to wall and above 
certain distance from ground—Stall to be -used, 
under terms of licence granted by municipality, 
only during fixed hours and to be removed 
thereafter—Whether such stall “shop” or “estab- 
lishment” within Act. 

The term “premises” as used in s, 2(27) of the 
Bombay Shops and Establishments Act, 1948, 
means that such premises must be an area of 
land, either open or built upon, with some fixity 
of tenure so that the person using it for the 
purpose of his trade may be entitled to claim 
such land either as his own or as a tenant and 
should be in jts occupation all the time of the 
day and night. - The person carrying on his trade 
on such Jand may be a licensee but he must 
during the continuance of the licence be entitled 
to be in possession of such land for all the hours 
of day and night. Therefore, where a person ig 
neither the owner nor a tenant nor a licensee of 
land on which he carries on his retail trade only 
during certain hours of the day, such Jand can- 
not, be said to be “premises” or a “shop” with- 
in, the meaning of the Act. 

The accused who was holding a hawkers and 
squatters licence issued by a municipality put up 
a stall on the space allotted to him. As required 
under the conditions of the licence the stall was 
not embedded in the ground or attached to a wall 
and some clear space was left underneath it. 
Further under the terms of the licence the accused 
could occupy and use the premises for the pur- 
pose of his trade only during fixed hours of the 
day after which he had to remove himself and 
his stall from the premises and clear the site. 
On the question whether the stall on which the 
accused was carrying on his trade was a “shop” 
within the meaning of the Bombay Shops and 
Establishments Act, 1948:— fog a tae 

Held, that the stall in which the accused. was 


age 


BOMBAY SHOPS” AND ESTABLISHMENTS 
*A@T, S*2—(Contd.)> : 


carrying on his trade could not be called either 
an “establishment” or a “shop” so as to attract 
the provisions of the Act. 


ABDUL GANI v. STATE. 63 Bom L.R. 317. 


BOMBAY STOCK EXCHANGE, ARBIFRA- 
JION BYE-LAWS NOS. 282 TO 315—Arbitra- 
tion Act (X of 1940), s. 14—-Award made by ar- 
bitrators of Stock Exchange—W hether such award 
can be filed in Court—Awards made by Arbitra- 
tion Committee and Governing Board of Stock 
Exchange whether final—Party . deriving benefit 
under award whether a necessary party in appli- 
cations against arbitrators—Question of jurisdic- 


tion of arbitrators of Stock Exchange whether 


can be decided by Court only, 

Arbitration bye-laws Nos. 282 to 315 of the 
Bombay Stock Exchange do not contain any pro- 
‘vision which is inconsistent with the provisions 
of s. 14 of the Arbitration Act, 1940, and, there- 
fore, an application can be made to Court to 
file an award made by Arbitration Committee of 
the Stock Exchange. 

In respect of matters of, and contentions on, 
merits of claim, awards made by the Arbitra- 
tion Committee and the Governing Board of the 
Bombay Stock Exchange, are final, but awards 
made by the Committee and the Board without 
jurisdiction or in violation of principles of natu- 
ral justice can be challenged under s. 30 of the 
Arbitration Act, 1940. 

In an application against arbitrators a party 
deriving benefit under an award Should be before 
Court and ought to be joined in the application. 

The question of jurisdiction ‘of Arbitration 
Committee of the -Bombay Stock Exchange or a 
contention made by a member of the Stock Ex. 
change that the claim made against him does 
not fall within the arbitration bye-law No. 282 
of the Bombay Stock Exchange is liable to be 
decided by Court only and not by arbitrators, i 
SURAJ MAL v. C, M., SHAH. 

63 Bom. L.R. (0. c. J.), 884. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT (Bom. LXVII of 1948), $. 6—Whe- 
ther s. 6(2) ultra vires—Section 6(2) whether ex- 
ceeds limits of permissible’ delegated legislation— 
Doctrine of delegated legislation. 
Section 6(2) of the Bombay Tenancy and Agri- 
. cultural Lands Act, 1948, as it stood before the 
Act was amended in 1956, is not ultra vires. The 
power delegated to the Provincial Government 
by s. 6(2) does not suffer from the infirmity of 
excessive delegation. 
` Per Subba Rao J.: The Constitution confers 
a power and imposes a duty on the Legislature 
to make laws. ‘The essential legislative function 
is-the determination of the legislative policy and 
its formulation as a rule of conduct. Obviously 
qt cannot abdicate its functions in favour of an- 
other. But in-view of the multifarious activities 
of the welfare State, it cannot presumably work 
out all the details to -suit the- varying aspects of 
a complex situation. It must necessarily delegate 
the working out of details to the executive or any 
other agency. But there is a danger inherent in 
such a process of delegation. An overburdened 


Legislature or one controlled by a powerful exe- ' 
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cutive may unduly overstep the limits of delega- 
tion. It may not lay down any policy at all; it 
may declare its policy in vague and general terms; 
it may not set down any standard for the guid- 
ance of the executive; it may confer arbitrary 
power on the executive to change or modify the 
policy laid down by it without reserving for it- 
self any control over subordinate legislation. The 
self-effacement of legislative power in favour of 
another agency either in whole or in part is be- 
yond the permissible limits of delegation. It is 
for a- Court to hold on a fair, generous and libe- 
ral construction of an impugned statute whether 
the Legislature exceeded such limits. But the said 
liberal construction should not be carried by the 
Courts to the extent of always trying to discover 
a dormant or latent legislative policy to sustain an 
arbitratory power on executive authorities, It is 
the duty of the Court to strike down without any 
hesitation any blanket power conferred on the 
executive by the Legislature. 
VASANLAL v. STATE OF BOMBAY. 

63 Bom. L.R. (S8.C.) 138. 


nen ——-§, 29-—Application by landlord for pos- 
session of land for bona fide personal cultivation 
—Landlord relying on partition in such applica- 
tion——Tenant disputing factum of partition-—W he- 
ther Tenancy Court can determine question whe- 
ther partition has taken place. 

In an application made by a landlord under 
s. 29 read with s. 31 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, in which the land- 
lord relies on a partition and the tenant disputes: 
the factum of partition, it will be necessary for 
the Tenancy Court to inquire into the matter and 
determine whether the partition was genuine and 
whether the members of the landlord’s family had 


, really separated or whether it was only a sham 


transaction which had not been acted upon and 
whether the members of the family still continued 
to be joint. The Tenancy Court is, however, not 
concerned with the reasons on account of which 
partition is effected. It is, therefore, not neces- 
sary for the landlord to prove that the partition 
was made bona fide. All that is necessary for the 
Tenancy Court to find is that the partition has 
really taken place. 
ARWINDLAL BHUKANDAS v. KHANDU. 

63 Bom. L.R. 929, 


memm 31, See BOMBAY TENANCY AND AGRI- 
CULTURAL Lanps Acr, 1948, S. 29. 
63 Bom. L.R, 929, 


nn, 3I2ZE—Widow as co-trustee holding 
agricultural lands—Whether benefit of s. 32F 
available to widow. 

The benefit of s. 32F of the Bombay Tenancy 
and Agricultural Lands Act, 1948, is not avail- 
able‘to a widow who as a co-trustee holds in 
trust apricultural lands. 

SERENABAI vy. M. B. PANSE. 63 Bom. L.R. 919. 


amenena SS, 32-32R, See BOMBAY TENANCY AND 
AGRICULTURAL Lanps Act, 1948, S. 88C. 
63 Bom. L.R, 657. 


cies 88. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS ACT, 1948, S. 29. 
63 Bom. L.R, 929. 


` 
qg? x 
1040 
BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. 88C—What income to be taken 
into consideration for purposes of s. 88C-—When 
income of joint family should be taken into con- 
sideration. 
` The income which is to be taken into considera- 
tion for purposes of s. 88C of the Bombay Te- 
nancy and Agricultural Lands Act, 1948, is ‘the 
income of the person who had leased the land. 
, Hf the lease is on behalf of the joint family, 
then the income of the joint family should be 
taken into consideration. Income realised by a 
member of the joint family from his service would 
not ordinarily be the income of the joint family, 
unless it is thrown in the common stock or is 
vlended with the other property of the joint 
family. . 
MURLIDHAR NATHU v. NAGESHWAR. Pona 
63 Bom. L.R. 417. 


i, 88C-—Land leased owned by tenants- 
in-common—Application by one such co-owner for 
exemption from applicability of ss. 32 to 32R—~ 
Income to be considered for purposes of s. 
88C(1) whether income of such applicant only. 
~The word “person” in the expression “leased by 
any person” in s. 88C(/) of the Bombay Tenancy 
and: Agricultural Lands Act, 1948, means and 
includes, where the land is owned and let by a 
number of persons, all these persons. If they 
_ hold the land as tenants-in-common, an applica- 
tion by any one of them for exemption from the 
applicability of ss. 32-to 32R of the Act must be 
in respect of the whole land in ‘which he has an 
undivided share. The income, which will conse 
quently be taken into consideration under 
s. 88C(1) of the Act, will be the income of all 
these persons who own or have leased the land 
jointly. . This will be the position, whether the 
co-owners are Muslims or Hindus or belong to 
any other community. 

JAINABAI v, BAKAJI BHAU. 63 Bom, L.R. 657. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION AND KUTCH 
AREA) ACT (XCIX of 1958), S. 125— Landlord's 
right to recover rent accruing before coming into 
force of Act—Suit to recover such rent whether 
liable to be stayed under s. 125(1). 

Section 125 of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958, must be read subject to s. 132 
of-the Act. Therefore, a landlord’s suit for rent, 
the right to recover which had accrued to him 
before the commencement of the ‘Act, -can be 
continued by him by virtue of the provisions con- 
tained in-s. 132(2)(i) of the Act and such a suit 
cannot .be stayed under s. 125(/) of the Act. 
BALMUKUND v. DEMAJI, 


———5S, 125. See BOMBAY TENANCY-AND AGRI» 
CULTURAL LANDS (VIDARBHA “REGION AND KUTCH 
AREA) Acr, 1958, S. 132. 63 Bom. L.R. 62, 


—————S. 132. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS (VIDARBHA REGION AND KUTCH 
AREA) Act, 1958; S. 125. 63 Bom. L.R. 41. 


n S 132—Berar Regulation of Agricultu< 
val Leases Act (XXIV of 1951), Sec. 16-A—Appli- 
cation under ‘s. 16-A of Berar Leases Act by de- 
fendant, in. suit -filed by landlord in -civil Court, 
for reference to revenue Court of question whe- 
ther. defendant a, protected lessee—Bombay Te- 
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63 Bom. L.R, 41. 
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” *s 
nancy Act coming into force during pendency of 
such application—Application by defendant under 
s. 125 of latter Act for reference to Tahsildar of. 
question whether defendant tenant within Act-— 
Maintainability of application. i 
- In a suit filed by the plaintiff-landlord in the- 
civil Court against the defendant for possession of 
land, the defendant contended that he was a pro- 
tected lessee within the meaning of the Berar 
Regulation of Agricultural Leases Act, 1951¢ Ho 
also made an application under s. 16A of the 
Act praying that reference be made to the reve- 
nue Court for decision of the issue as to whether 
he .was a protected -lessee or not. This applica- 
tion was allowed and reference was made. Du- 
ring the’ pendency of the reference before the 
revenue Court the Bombay Tenancy and Age- 
cultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958, came into force, and the de- 
fendant applied under s. 125 of the latter Act 
for reference to the Tahsildar for decision of the 
issue as to whether he was a tenant within the 
` On the question whether 
the provisions of s. 132(3)(b) of the Bombay 
Tenancy Act were attracted to the facts of the 
case:— 

Held, that the suit in the present case was insti- 
tuted by the plaintiff under the general law of the 
land and thus the action or proceeding was not 


` instituted under the provisions of the Berar Regu- 


lation of Agricultural Leases Act, 

that the fact that the defence that the defend- 
ant was a protected lessee was founded on the 
provisions of s. 3 of the Berar Regulation of 
Agricultural Leases Act, did not convert the suit 
into a suit under this Act, and - 

that, therefeore, the present case fell under th 
provisions of s. 132(2) and not under s. 132(2)(b} 
of the Bombay Tenancy Act and should be dis- 
posed of as if the latter Act had not been passed. 


JAIRAM LAXMANJI v. KESHARBAI. 63 Bom. L.R. 62. 


BOMBAY VILLAGE PANCHAYATS ACF 
{Bom. IH of 1959), S. 14--Madhya Pradesh Land 
Revenue Code (II of 1955), Sec. 214—-Central Pro- 
vinces and Berar Panchayats Act (Act I of 1947) 
—Bombay Hereditary Offices Act (Bom. LIF of 
1874), Secs, 42, 4—Sarpanch of Panchayat gov- 
erned -by Act I of 1947 appointed patel under 
Act II ‘of 1955—Applicability of Explanation 3 i 
to s. 14 of Bom. Act Iof 1959—Whether s. 14 
retrospective in operation. Coo 
The clause »+“under the Bombay Hereditary 
Offices Act, 1874” in Explanation 3 to s. 14 -of 
the Bombay Village Panchayats Act, 1958, governs 
not only the clause “police patel who is an offi- 
ciator” but also the clause “officiating revenue or 
police patel”. Therefore, Explanation 3 to s. 14 
of the Act is not applicable to the case of a per 
son who was elected a Sarpanch of a Panchayat 
governed by the Central Provinces and Berar Pane. 
chayats Act, 1946, and who was also appointed. 
a Patel under s. 214 of the Madhya Pradesh Land 
Revenue' Code, 1954, TEn 
Section 14 of the Bombay Village Panchayats. 
Act, 1958, is not ‘retrospective in its operation. 
SHRIDHAR v, COMMR. OF NAGPUR DIVISION: - - 
-, - : 63 Bom. L.R; 943:: 


1961.) | 
MBAY, VILLAGE PANCHAYATS ACT, 


§: BN See BOMBAY VILLAGE PANCHAYATS: ACT, 
1959, S. 14. 


63 Bom. L.R. %3, 
BREACH OF CONTRACT. See ContTRACT. 
- 63 Bom. L.R. (S.C.) 962. 


BUSINESS PROFITS TAX ACT (XXI of 1947), | 


S. 5, THIRD PROVISO—Excess Profits Tax Act 
(XV of 1940), Secs. 4, 5—Assessee’s business 
showing profits in British India liable to business 
profits tax—~Assessee’s business in Indian State 
showin# loss in relevant chargeable accounting 
period—W hether loss suffered in' Indian State could 
be set off against profits in British India—Scope 
and effect of third proviso to 5; 5 of Business 
Profits Tax Act. 

The assessee’s business in British India showed 
business profits assessable under the provisions of 
the’ Business Profits Tax Act, 1947, but its busi- 
ness carried on in the Baroda State showed a 
loss in the relevant chargeable accounting period 
within the Act. On the question whether the loss 
suffered by the assessee in tho business in the 
Baroda State should be deducted in computing 
the business income of the assessee liable to busi- 
ness profits tax, it was contended by the Revenue 
that the third proviso to s. 5 of the Act (as it 
stood then) had the effect of excluding the 
Baroda business from the purview of the Act, ex- 
cept in so far as the income, profits or gains of 
that business were received or deemed to be re 
ceived in or brought into British India, and, there- 
fore, the losses of the Baroda businéss could not 
be set off against the profits of the business in 
British India: - 

Held, that the third proviso to s. 5 of the Act 
merely made the Act inapplicable to income, pro- 
fits or gains of the Baroda business unless such 
income, profits or gains were received or deemed 
to be received in or were brought into British 
India, but did not exclude the business from the 
purview of ss. 4 and 5 of the Act, and 

that, therefore, the loss suffered by the assessee 
in the Baroda business could be deducted in com- 
puting the business income of the assessee liable 
to tax under the Act. 

. Unlike the other’two provisos, the third proviso 
to s. 5 of the Business Profits Tax Act, 1947, does 
not, use the language of exclusion in respect of 
any business. What it takes ‘out ,of the ambit 
of the Act is merely the “income,- profits and 
gains” of-a particular business. The language is 
thus more apt to effectuate an exemption from 
tax of “income, profits or gains” rather than an 
exclusion of-the_ business from the purview of 
the Act. 
COMMR., INC.-TAX v. K ARAMCHTAND. 
63 Bom. L.R. (S.C.) 534. 


CANDIDATE, Meaning of. See REPRESENTA- 
TION OF THE Peopre Acr, 1951, S. 82(D). 
63 Bom. L.R. 20. 


CENTRAL CIVIL SERVICES (CONDUCT 
RULES, 1955, RR. 4(A) & 4(B). ` See CONSTITU- 
TION OF INDIA, ART. 123/1). 

. E ,63 Bom. L.R, {0.C.3.) 774. 


CENTRAL CIVIL SERVICES (TEMPORARY 
SERVICES) RULES, .1949, R. 3—Government 
servant in continuous service for more than three 


Ca 
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CENTRAL CIVIL SERVICES (TEMPORARY 
SERVICES) RULES, 1949, R. 3-(Contd) |. 


years—Whether such servant must be deemed to 
be in quasi-permanent service in absence of declat 
ration. issued under r. 3(ii)—Nature of such 
declaration. ' 

The conditions laid down in the two sub-rules 

(i) and (ii) of r. 3 of the Central Civil Services 
(Temporary Service} Rules, 1949, must be satis- 
fied in order that the Government servant may 
be deemed to be in quasi-permanent service. 
Therefore, the satisfaction of the condition laid 
down in r. 3(i) of the Rules, namely that the 
Government servant was in continuous Govern- 
ment service for more than three years, is by 
itself not sufficient to give his servite the status 
of quasi-permanent service in the absence of the 
required declaration under r. 3(ii). 
’ The declaration as to quasi-permanent service 
required by r, 3(#) is not a matter of course 
depending on the length of service." It requires 
fulfilment and satisfaction of several considera- 
tions and conditions and unless the said consi- 
derations and conditions are fulfilled the tem- 
porary service does not ripen into quasi-perma- 
nent service. 

It is not obligatory upon the appointing autho- 
rity that the question as to whether the declara- 
tion should be made in the case of a given tem- 
porary Government servant has to be considered 
before his service becomes three years old. In 
the absence of such decision being taken by the 
authority within three years of his service, the 
temporary servant if continued further in service 
cannot be’ deemed to be in quasi-permanent 
service. 

B. M. PANDIT v. UNION OF in: ‘ 
63 Bom. L.R. 581: 


lt, §, See - CENTRAL CIVIL SERVICES 
(TEMPORARY SERVICE) Rugs, 1949, R. 3. 
63 Bom. L.R. 581. 


————-——-R, 8. See CENTRAL CIVIL SERVICES 
(TEMPORARY SERVICE) Rues, 1949, R. 3. 
_ 63 Bom. LR. 581. 


CENTRAL PROVINCES AND BERAR 
COURTS ACT (I of 1917), S. 17-—Religious En- 
dowments Act (XX of 1863), Sec. 4l—Application 
for removal of trustee made to Court of Addi- 
tional District Judge in its ordinary original 
jurisdiction--Order passed by Judge removing 
trustee-—Whether Judge had jurisdiction to pass 
such order. ; 

An order was passed by the Additional Dis- 


| trict Judge at Yeotmal removing the appellant 


from trusteeship of a public religious endowment 
on an application made to his Court in its ordi- 
nary original jurisdiction for his removal from 
the management of the trust property This ap- 
plication was made as a result of the non-com- 
pliance by the appellant of. certain directions 
issued by the Court to him in a previous suit. On 
the question whether the Judge, when he took 
action to remove the appellant, could be said to 
have acted ‘under any jurisdiction under the Reli- 
gious Endowments Act, 1863, or to have acted 
under the ordinary jurisdiction vested in him 
under the Central Provinces and Berar cout 
Act, 1917... sae ` 
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Held, that the application did not purport to 
be under s. 14 of the Religious Endowments Act 
but was an application in the ordinary jurisdic- 
tion of the Additional District Judge made in 
execution proceedings before him, and 

that, therefore, the order was not justified 
under s. 17/1 Xc) of the Berar Courts Act, 1917. 
BHAGWAN SITARAM v. NAMDEO. 63 Bom. L.R. 289. 


CENTRAL PROVINCES AND BERAR EN- 
TERTAINMENTS DUTY ACI(XXX of 1936), 
S. 2—Mechanical devices like Giant Wheel or 
Chaireplane whether amusement—Incidence of 
payment of duty when arises. 

It is not necessary, for an entertainment, as 
defined in s. Xb) of the Central Provinces and 
Berar Entertainments Duty Act, 1936, to be 
‘amusement’ that some other person should do 
something by which the visitor is amused. A 
visitor may be amused by doing something him- 
self or by mechanical effect of either a Giant 
Wheel or a Chairoplane. 

Under s. 3/7) of the Act the liability to pay 
duty is of the proprietor of an entertainment and 
not of the visitor who pays for admission to the 
“entertainment. The initial liability created by 
this charging section arises irrespective of the fact 
that the proprietor has not complied with s. 4 
or s. 4-A of the Act, as it is the duty of the pro- 
prietor to pay duty for every paymentfor admis- 
sion received by him according to the provisions 
of the Act. 

The duty payable under s. 3 of the Act will 
become an arrear of entertainment duty the 
moment there is payment for admission and the 

uty payable on such payment for admission has 
not been paid to Government. 

CHANDRABHAL v. STATE OF BOMBAY. 
63 Bom. L.R. 485. 


————~§, 3. See CENTRAL PROVINCES AND 

BERAR ENTERTAINMENTS Duty Act, 1936, S. 2. 
63 Bom. L.R. 485, 
3 


memean de See CENTRAL PROVINCES AND 
BERAR ENTERTAINMENTS Duty Acr, 1936, S. 2. 
63 Bom. L.R. 485. 


meee 4A. See CENTRAL PROVINCES AND 
BERAR ENTERTAINMENTS Durty Acr, 1936, S. 2. 
63 Bom. L.R. 485. 


ane, §. See CENTRAL PROVINCES AND 
BERAR ENTERTAINMENTS Duty Act, 1936, S. 2. 
63 Bom. L.R. 485. 


CENTRAL PROVINCES AND BERAR INDUS- 
TRIAL DISPUTES SETTLEMENT ACT (XXIII 
of 1947), S. 2—Partners of firm carrying on 
wholesale business of purchasing and selling bales 
of cotton and yarn in shop situated in their resi- 
dential premises—Respondent engaged in shop 
for rendering domestic and personal service— 
Whether respondent working as employee in 
industry within meaning of s. 2(14) of Act. 

The test for deciding whether any business, 
trade, or a calling of an employer, service, employ- 
ment, avocation or occupation of an employee 
constitute an industry within the meaning of the 
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C. P. and Berar Industrial Disputes Settlement 
Act, 1947, is not only the character of the acti- 
vities indicated by the words included in the 
definition contained in the Act but their form and 
organization in relation to the employed labour 
force as an active and creative agent for achiev- 
ing the fruits of the activity. It should be an 
activity which is predominantly carried on by 
employment of organised labour force for the 
production or distribution of goods or dor ren- 
dering of material services to the community at 
large or a part of such community. An activity 
pertaining to or in relation to private and per- 
sonal employment must be excluded from tho 
definition of industry. 

The petitioners owned a shop situated in thejr 
residential premises in which they carned on as 
partners the business of purchasing bales of cot- 
ton and yarn from dealers and selling these on 
wholesale basis in the same form. The purchases 
and sales were effected by the petitioners them- 
selves. The respondent was engaged in the shop 
for doing miscellaneous odd jobs by rendering 
domestic and personal service. On the question 
whether the respondent was an employee work- 
ing in an industry within the meaning of the pro- 
visions of the C. P, and Berar Industrial Disputes 
Settlement Act, 1947:—. 

Held, that the petitioners’ shop could not be 
classed as an industry within the meaning of 
s. 214) of the Act, and 

that, therefore, the respondent was not an 
employee working in an industry. 

TULSIRAM V. ASSISTANT COLLECTOR, LABOUR. 
63 Bom. L.R. 342. 


——S§. 16—Central Provinces and Berar 
Industrial Disputes Settlement Rules, 1949, Rule 
18(2)}—Order of dismissal of employee set aside 
and employee reinstated—Back wages from date 
of order of dismissal ordered to be paid to em- 
ployee—Whether such amount of wages can be 
recovered from employer under r. 18(2) as 
arrears of land revenue. 

The word “compensation” used in s. 16/3-B) 
of the Central Provinces and Berar Industrial. 
Disputes Settlement Act, 1947, or in r. 18(2) of 
the Central Provinces and Berar Industrial Dis- 
putes Settlement Riles, 1949, covers not only 
such compensation as could be granted under 
s. 16(3Xii) of the Act, but also the payment which 
could be made to the employee after his reinstate- 
ment is directed, from the date of dismissal to 
the date of the order of the Labour Commissioner. 
CENTRAL POTYTERIES v. ASST. Comr., NAGPUR. 

63 Bom. L.R. 709. 


CENTRAL PROVINCES AND BERAR INDUS. 
TRIAL DISPUTES SETTLEMENT RULES, 
1949, R. 18/2) See CENTRAL PROVINCES AND 
BERAR INDUSTRIAL DISPUTES SETTLEMENT ACT, 
1947, S. 16. 63 Bom. L.R. 709. 


CENTRAL PROVINCES AND BERAR LET- 
TING OF HOUSES AND RENT CONTROL 
ORDER, 1949. See Crry or NAGPUR CORPORA- 
TION ACT, 1948, S. 114. 63 Bom. L.R. 765. 
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-CIBALIPIES ACT (II of 1922). See MUNICI“ 


PALITIES ACT (C.P. & Berar), 


‘CENTRAL PROVINCES AND BERAR PAN- 


:CHAYATS ACT (I of 1947). See BOMBAY VIL- 
LAGE PANCHAYATS Acr, 1959, S. 14. 
63 Bom. L.R. 943. 


‘CENTRAL PROVINCES AND BERAR P 
HIBITION ACT (VII of 1938), S. 26. See BON- 
‘ BAY PROHIBITION Act, 1949, S. 65. 
63 Bom. L,R. 749. 
‘CENTRAL PROVINCES AND BERAR RELIEF 
‘OF INDEBTEDNESS ACT (XIV ‘of 1939), S. 
“8(I}Service of notice under s. 7 effected within 
two months of ‘hearing fixed therein—Creditor 
failing to file statement before date of hearing— 
Whether creditor's claim against debtor discharg- 
ed under s. 8(1). 
If contrary to the provisions of s. 8(/) of the 
-Central Provinces and Berar Relief of Indebted- 
ness Act, 1939, service of notice is effected with- 
in a period of two months from the date of hear- 
ing fixed in the notice, the penal consequences 
winder the section, i.e. discharge of the creditor’s 
claim against the debtor, will not follow if the 
¿creditor has failed to file a statement of claim 
before the date of hearing. 
LAXMINARAYAN V. TULSIRAM. 
63 Bom. L.R. 487. 


-—_—_—_—_§, 13. 


Section 3 of the Madhya Pradesh Temporary | 


Postponement of Execution of Decrees Act, 1956, 


does not apply to proceedings in execution in - 


respect of a certificate issued by the Deputy Com- 
missioner under s. 13(3) of the Central Pro- 
vinces and Berar Relief of Indebtedness Act, 1939. 
RADHABAI GHUBBAJI v. KONDBA. 

- noe 63 Bom. L.R. 351. 


“CERTIORARI, writ of. 

A writ of certiorari under art. 226 of the Con- 
“stitution of India can be issued by the High Court 
not only in cases of illegal exercise of jurisdic- 
tion but also to correct errors of law apparent 
‘on the face of the record; errors of fact, though 
they may be apparent on the face of the record, 
cannot be corrected. 

An error of law which can be corrected by a 
writ of certiorari must be self-evident i.e. it should 
not need an elaborate examination of the record. 
Such a test may be satisfactory as a working 
test in a large majority of cases, but there may 
be cases in which this test may break down be- 
cause judicial opinions also differ, and an error 
that may be considered by one Judge as self- 
evident might not be so considered by another. 
AmBica MILLS v, S. B. BHATT. 

. 63 Bom. L.R. (5.C.) 497. 


CHARITY COMMISSIONER. See 
PUBLIC Trusts Act, 1950, S, 50. 
63 Bom. L.R. 312. 


CITY OF NAGPUR CORPORATION ACT 
{II of 1950), S. 51—Whether Corporation can dis- 
mantle construction for abating public nuisance 
or for abating dangerous or offensive trades or 
practices..- - i p i 


BOMBAY 
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Under s. 57 of the City of Nagpur Corpora- 
tion Act, 1950, the Corporation has authority to 
dismantle a construction or a part thereof for 
the purpose of abating public nuisance or for 
the purpose of abating dangerous or offensive 
trades or practices, provided other conditions in 
that section are fulfilled, namely, that the Corpo- 
ration must show that the dismantling was for 
the purpose of abating public nuisance or abating 
dangerous or offensive trades or practices and 
that the dismantling was justified in the circum- 
stances of the case. 

PYRCHAND KESARIMAL v. NAGPUR CORPORATION. 
63 Bom. L-R. 355. 


=S, 114—Central Provinces and Berar Let- 


ting of Houses and Rent Control Order, 1949— 
Gross annual rent for purposes of s. 119(b) how 
to be determined—Whether such rent can be de 
termined on basis of actual rent paid by tenant 
—Revision application whether lies to High Couri 
against order of District Court under s. 130. 

Under s. 119(b) of the City of Nagpur Cor- 
poration Act, 1948, in determining the gross an- 
nual rent at which a tenement is reasonably ex- 
pected to be let several factors may have to be 
taken into consideration; the locality of the pre- 
mises, the type of construction, the advantages 
and amenities’ offered to the occupant, the point 
of time when the premises were constructed, the 
present condition of the premises, advantage of 
locality, free access of light and air, or open space 
available, the areas in which the premises are 
situate, whether locality are congested areas’ or 
select localities such as Civil lines, or areas on 
the outskirts of the city, the neighbourhood, the 
amenities, the safety and security of the habita- 
tion, the prevailing rents for similar houses and 
constructions in the neighbourhood, the rent ac 
tually paid or fixed for payment either by con- 
tract or by law are all relevant facts to be consi 
dered in fixing the gross annual rent. 

A Corporation under the Act must fix the gross 
annual rent in respect of each house. It is not 
permissible to determine annual value of a build- 
ing on the basis of gross annual rent without 
taking the individual circumstances of each build: 
ing, the rent at which it is let, the amenities pro- 
vided, the type of structure of that building ete. 
into consideration. 

The gross annual rent cannot be determined 
only on the basis of actual rent paid by a tenant. 

Quaere: What is the effect of the operation of 
the Central Provinces and Berar Letting of Houses 
and Rent Control Order, 1949, in the City of 
Nagpur on fixation or deteremination of gross ars 
nual rent at which premises are reasonably ex- 
pected to be let? 

A revision application lies to the High Court 
against an order of the District Court under s. 130 
of the City of Nagpur Corporation Act, 1948. 
Crry oF NAGPUR Corp. y. BHALCHANDRA. j 

63 Bom. L.R. 765. 


————S§. 119(b}—Central Provinces and Berar 
Regulation of Letting of Accommodation Act 
{XI of 1946), Sec. 2—Central Provinces and Berar 
Letting of Houses and Rent Control Order, 1949, 
Cis. 8, I3<-Basis for determination of annual 
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value of building under s. 119(b) of Act. II of 
1950—Whether such basis rent actually received 
by landlord at time of assessment or rent at which 
building might reasonably be expected to be let 


a 


at such time. . 
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” Section 119(b) of the City of Nagpur Corpo- | 


ration Act, 1948, contemplates ascertainment of 
the amount which a landlord can be expected to 
receive at the time of assessment from a reasonable 
tenant as the value for his occupation of the 
premises on the hypothesis that the premises are 
then vacant and can be. let out to a tenant. 

CITY oF NAGPUR CORPORATION v. RAMCHANDRA. 


63 Bom. L.R. 64. | 


—————S. 119b). See CITY oF NAGPUR CORPO: 
RATION Act, 1948, S. 114. 


63 Bom. L.R. 765. ° 


S. 124. See CITY oF NAGPUR Corpora: ' 


TION Acr, 1948, S. 114. 63 Bom. L.R. 765. 
——S. 130. 
TION ACT, 1948, S. 114. 63 Bom. L.R. 765. 
CIVIL COURTS, jurisdiction. See JURISDICTION. 

~ 63 Bom. L.R. (O.C.J.) 552. 


See CITY OF NAGPUR CORPORA- 


CIVIL JUDGE. See CENTRAL PROVINCES ANDO 


BERAR MUNICIPALITIES’ ACT, 1922, S. 15. 
; -63 Bom. L.R. 732. 


CIVIL PROCEDURE CODE (V of 1908), S. 2— 
Order made under s. 17 of Bombay Rents,. Hotel 
and Lodging House Rates Control Act, 1947, 
whether an executable order. i 

_ An order under s. 17 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, falls within the definition of the term 
“order” unler s. 2(/4) of the Civil Procedure 
Code, 1908, and is an executable order. 


RAMKRISHNA Vv. LAXMINARAYAN. E 
63 Bom. L.R. 106. 


——S. 11—Previous decision supported on 
two or more findings—Whether all findings will 
operate as res judicata under s. Il in subsequent 
suit. 


It cannot be laid down as a general proposi-. 


tion that where a previous decision is supported 
on two or more findings, all the findings will 
necessarily operate as res judicata. | Where the 
previous suit was dismissed on a technical ground 
which made the suit untenable, findings, record- 
ed on the merits would normally be obiter dicta. 
Similarly, if the Court which’ decided the prior 


suit has itself based the decision on only some 
` of the findings recorded by it, or if under the 


circumstances of the case its decision can be 
fairly attributed to only some of the findings so 
recorded, the other findings would not operate 
as res judicata. In other cases, where the pre- 
vious decision is based upon, and is attributable 
to, several findings, all the findings will have the 
force of res judicata. | oe. 2 
LAXMAN y. SARASWATI. -63 Bom. L.R. 152. 
——§. 34—Bombay Court-fees Act (Bom. 
AXXVI of 1959}—Money decree awarding inte- 
rest from, date of suit till realisation--Whether 


[vor. LXO. 
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on memo. of appeal against such decree Court- 
fee on amount of interest payable. oy 
Where in a suit-for recovery of money the claim 
is decreed and interest is awarded by the Court 
from the date of ‘suit till realization, the amount 
of such interest cannot be included in the claim: 
for appeal against the decree for computing 
Caurt-fees. a i 
MISHRILAL TARACHAND y. THE STATE. 
63 Bom. L.R. 689- 


———S. 60/1) PROVISO, Cis. {b)(c)—Bombay 
Hereditary Offices Act (Bom. Act HI of 1874}, 
Sec. 4—-Bombay General Clauses Act (Bom. I of 
1904)—-Meaning of word “Agriculturist” in’ cls, 
(b) & (c) of proviso to s. 60(1) of Code—Wada 
constructed on Watan land after grant whether 
Watan ‘property. 
The attributes of “Watan Property” do not 
accrue to a Wada (building) which was immove- 
able property within the meaning of the Bom- 
bay General Clauses Act, 1904, and which was 
constructed after the grant on land which was 
“Watan Property” as defined by the Bombay 
Hereditary Offices Act, 1874, there being no im- 
pediment under the Sanad in the way of the 
grantee from dismantling the Wada and remov-. 
ing the materials and selling the same, : 
The provisions of cl. (b) of the- proviso to 
s. 60(1') of the Civil Procedure Code, 1908, in 
the case of an agriculturist suggest a person who 
tills the soil_in order to maintain himself. The 
word “agriculturist” in cl. (c) of the proviso to 
s. 60(1) of the Code carries the same meaning 
as the word “agriculturist” in cl. (b) and the 
house. must be occupied by the agriculturist as 
such. Even if it is not necessary that a person 
must till the land with his own hands to come 
within the meaning of the word -“agriculturist” 
in s. 60 of the Code he must at least show that 
he was really dependent for his living on tilling 
the soil and was unable to maintain himself 
otherwise. <i 
APPASAHEB v. BHALCHANDRA. . : 
63 Bom. L.R. (S.C.) 521. 


————_-§. 144—Transfer of Property Act (IY 
of 1882), Sec. 52—Suit for possession of house 
against owner in possession decreed by trial Court 
in favour, of purchaser—Purchaser evicting own- 
er's tenants and~ putting in possession other te- 
nants—-Dismissal of purchaser’s suit in appeal by 
owner against trial Court’s decree—Application 
by owner for restitution claiming actual posses- 
sion of house—Whether owner entitled merely to 
symbolical possession—Tenants put in by pur- 
chaser whether could assert their rights under the 
Bombay Rents, Hotel and Lodging House Rate 
Control Act, 1947, , 

The respondent owned a house which came to 
be purchased by one K. As, however, the res 
pondent remained in possession K filed a suit for 
possession. The suit was decreed by the trial 
Court and K took possession of the house, evict- 
ing the ‘tenants of the respondent and putting 
the appellants in possession as tenants. In thé 
meantime an appeal filed by the respondent against 
the decree passed by the trial Court. was success: 
ful and K’s suit was dismissed. The respondent 
then applied for restitution against K and the 
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dppellants claiming actual possession. ,It was 
contended by the appellants (1) that the restitu- 
tion contemplated under. s. 144 of the Civil Pro- 
cedure Code, 1908, did not mean that the Court 
could place the respondent in a better position 
than what he occupied before he was evicted and 
Ahat as that time, he had no khas possession but 
there were tenants in the house, he was 
entitled to symbolical possession of the 
house and he had to accept the appellants as 
his tenants and (2) that no actual possession 
could be obtained against the appellants because 
they had become tenants of the house by virtue 
of the provisions of the Bombay Rents, Hotel 
and Lodging House Rents Control Act, 1947:— 

Held, that the mere fact that at the time when 
the respondent lost possession in execution of the 
trial Court’s decree his own tenants were in occu- 
pation of the property did not deprive him of his 
right to get actual possession of the house which 
had been obtained by K by evicting the respond- 
ent’s tenants: 

that the appellants who were put into possession 
„during the pendency of the appeal were affected 
by the mile of lis pendens enunciated in s. 52 of 
the Transfer of Property Act, 1882, and were, 
therefore, liable to be removed in the restitution 
proceedings, as there was nothing in the Bombay 
Rent Act which could enable the appellants to 
assert their rights overriding the provisions of 
s. 52 of the Transfer of Property Act. 
MANIKCHAND v. GANGADHAR. 63 Bom. L.R., 163. 


———-§. 148—Notice of motion to set aside 
ex parte decree disposed of by order requiring de- 
fendant to deposit certain amount in Court and 
pay costs of plaintiff within specified time-—Notice 
of motion to stand dismissed on defendant's failure 
fo carry out these terms—Defendant failing to pay 
within time prescribed and applying by chamber 
summons for extension of time to make pay- 
ments—Whether Court has jurisdiction under s. 
148 of Code to entertain application for exten- 
sion of time. o . 

The defendant took out a notice of motion for 
setting aside an ex parte decree passed against 
him and in disposing of it the City Civil Court 
passed an order that on the defendant's deposit- 
tog a certain amount in Court and on his paying 
the plaintiff a certain amount for costs within a 
specified period, the ex parte decree should be 
set aside and if the said amounts were not so 
deposited and paid the notice of motion was to 
stand dismissed. The defendant failed to carry 
out the terms and conditions of the order within 
the specified time and he took out a chamber 
summons for extension of time for payment of 
deposit and costs. The chamber summons was 
heard by the same Judge who. had heard the notice 
of motion and he dismissed it on the ground that 
he had no jurisdiction to entertain the application 
for extension of time. On the question whether 
the Judge had jurisdiction to extend the time under 
s, 148 of the Civil Procedure Code, 1908:— 
~ Held, that s. 148 of the Code did not apply 
to _the case as the deposit and the payment re- 
‘quired to be made by the order were not acts 


which were either prescribed or allowed 
Code, and Tomer 
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that once the Judge had disposed of the notice 
of motion and passed a final order on it, he-was 
completely functus officio and he had no seisin 
over the matter, and he could not, therefore, en- 
tertain the defendant’s application for extension 
of the time for making the deposit and the pay- 


ment of costs. 
L. P, JAIN v. NANDKUMAR.' 63 Bom. L.R. 48. 


maman N 151. See CIVIL PROCEDURE Cone, 1908; 
O. XX, R. 11. 63 Bom. L.R. 655. 
i 


menal UW, R, 2—Suits claiming mesne pro- 
fits filed in successive years—When first suit filed, 
cause of action for claiming mesne profits cover-- 
ed by subsequent suits accruing—Whether subse- 
quent suits barred under O. Il, r. 2, of Code. 

The plaintifs who had obtained a decree for 
possession of lands and for rent filed a suit in 
1953 claiming mesne profits from defendants for 
the year 1949-50. In the years 1954, 1955 and 
1956 the plaintiffs filed three successive suits 
claiming mesne profits for the years 1950-51, 
1951-52 and 1952-53, respectively. When the first 
suit for mesne profits for the year 1949-50 was 
filed the cause of action for claiming mesne pro- 
fits covered by the three subsequent suits had al- 
ready accrued. On the question whether the suits 
of the years 1954, 1955 and 1956 were barred 
by the provisions of O. II, r, 2, of the Civil Pro- 
cedure Code, 1908, as the plaintiffs had omitted 
to include the claims covered by these suits in the 
first suit for mesne profits which was filed in 
1953:— 

Held, that the. plaintiffs had become entitled 
to claim mesne profits only when the defendants, 
who were wrongfully in possession of the lands, 
received the profits, 

that the cause of action for mesne profits, there- 
fore, arose separately in each year as and when 
the defendants wrongfully received the profits, 

that it could not, therefore, be held that the 
claims for mesne profits for the years 1950-51, 
1951-52, and 1952-53 arose under the same cause 
of action or under the same obligation, 

that it was, therefore, open to the plaintiffs to 
file separate suits in respect of the claim for mesne 
profits in each of the four successive years, and 

that O. TI, r. 2, of the Code, did not come in 
the way of the plaintiffs. 


BHUMANNA y. NARAYAN. 63 Bom. L.R. 269, 


- VI, R. 18. 


emamaa CD See CIVIL PROCEDURB 
Cone, 1908, S. 148. 


63 Bom. L.R. 49. 


menen VI R, IL See Civil PROCEDURE 
Cone, 1908, S, 148. 63 Bom. L.R. 48. 


mame FTX, R. 13. 
Cope, 1908, S., 148. 


See CIVIL PROCEDURE 
63 Bom. L.R. 48. 


memmen O, IX, R. 13—Hindu Marriage Act (XXV 
of 1955), Sec. 2l—-Applicability of O. IX, r. 13 
a} Code to proceedings under Hindu Marriage 

ct, i 

Proceedings under the Hindu Marriage Act, 
1955, are regulated by the Civil Procedure Code, 
1998. Therefore, O. IX, r. 13, of the Code is 
applicable to such proceedings. 


SUNANDA v. GUNDOPANT. 63 Bom. L.R. 125. 


1046 


CIVIL PROCEDURE CODE, O. IX, R 13 
Letters Patent (Bombay), Cl. 15—Order under 
Q. IX, r. 13 setting aside decreé whether appeal- 
able under cl. 15, Letters Patent--Whéther such 
order a judgment within cl. 15. n 
An order setting aside a decree under O. IX, 
r. 13, of the Civil Procedure Code, 1908, is not 
a judgment within the méaning of cl. 15 of the 
Letters Patent and consequently no appeal lies 
against such an order. It does not make any 
difference whether the order was made under 
this rule or purports to have been made under 
this rule. 
ELPHINSTONE Etc, MILLS v, SONDHI SONS. 
63 Bom. L.R. (F.B.) 947. 


—————Q0. XIV, R. 2—Applicability of O. XIV, 
r. 2—Whether expression “opinion” means deci- 
sion or discretion—Provisions of the rule whether 
mandatory if conditions mentioned in u are ful- 
filled—Court determining that all issues before it 
issues of fact or some of mixed fact and law-— 
Court whether has discretion to try one or more 
of such issues as preliminary issues. 

Order XIV, r. 2, of the Civil Procedure Code, 
1908, does not apply unless one or some of the 
issues im a case are purely as to law. What 
O. XIV, r. 2 of the Code lays down 1s that the 
Court has first to judicially determine whether 
in the case before it the two conditions mention- 
ed in that rule are fulfilled, viz., whether there 
is any issue or issues which are pure issues of 
law and whether the case or any part thereof is 
capable of being disposed of on such issue or 
issues only. The second condition would be deem- 
ed to have been fulfilled if the decision of such 
issue or issues of law would dispose of the case 
or any part thereof if such decision is one way 
but not the other. If the Court reaches a deci- 
sion that both the conditions have been fulfilled, 
it is obligatory upon the Court and the Court 
has no option but to determine such issue or 
issues Of law as preliminary issues. 


If in the determination of the aforesaid first 
condition the Court comes to the conclusion that 
there is no issue before it which is purely as to 
law but that all issues before it are only as to 
facts or even if some of the issues be of mixed 
fact and law, the provision of O. XIV, r. 2 of the 
Code would not apply but the Court would yet 
have discretion to try one or more of such issues 
as preliminary issues. In such cases the Court, 
in exercising its discretion, would, on the facts 
of the particular case before it, have to bear in 
mind the two well-known but contra-acting prin- 
ciples, one being that to save waste of time and 
costs it would be desirable to dispose of the case 
on a preliminary issue if prima facie there are 
strong probabilities that such preliminary issue 
would dispose of the case, and the other being 
that piecemeal trial of suits should be avoided 
with the view to obviate remands and thereby 
avoid litigation from being protracted. 

WATANMAL v. N. V. STOOMVAART. 
63 Bom. LR. (0.C.4,), 702. 


——O. XX, R. Il—Arbitration Act (X of 
1940), Secs. 41, 15, 16 17, 29—Apphceability of 
O. XX, r. Il to arbitration proceedings-—Arbitra- 
tors under award directing payment in one or two 
instalments by fixed time—Whether Court has 
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jurisdiction, in passing decree in terms of award, 
to direct that payment should be by monthly 
instalments. 

The provisions of O. XX, r. 11, of the Civil 
Procedure Code, 1908, do not apply to an arbi- 
tration proceeding under the Arbitration Act, 
1940. Therefore, where the arbitrators under their 
award directed that a party to the arbitration 
should pay to thé other party a certain mount 
by a certain date in one or two instalments, the 
Court in passing a decree in terms of the award 
has no jurisdiction under O. XX, r, 11 and s. 151 
of the Civil Procedure Code, 1908, to direct that 
the instalments should be paid at a certain rate 
per month. 

NYAL CHAND Etc. v. HIMATLAL. 
63 Bom. L.R. 655., 


mamane a AAL, Rr. 66 & 69. 

Under O. XXI, r. 66, read with O. XXI, r. 69, 
of the Civil Procedure Code, 1908, a fresh sale 
notice is not required to be given when a sale is 
merely adjourned in the discretion of the Court 
for certain reasons. 

RADHABAI GHUBBAJI Y. KONDBA. 
63 Bom. L.R. 351. 


mammam XXI, Re. 85, 86—Whether Court can 
extend time for payment of balance of purchase 
price as prescribed under O. XX1, r. 85—Effect 
of non-payment of purchase price within pres- 
cribed period on auction sale—Court whether can 
order re-sale on default in payment of purchase 
price as required under O. XX1, r, 85. 

The provisions of O. XXI, rr. 85 and 86, of the 
Civil Procedure Code, 1908, are mandatory in the 
sense that in the event of the auction purchaser 
failing to deposit the full purchase price within 
15 days from the date of the auction sale the 
Court will have no option but to order a re-sale 
of the property. This implies that the Court 
has no jurisdiction whatever to extend the time 
for the payment of the balance of the purchase 
price as fixed under O. XXI, r. 85, of the Code. 

The auction’ purchaser at a Court sale pur- 
chased the property on August 17, 1957, and paid 
25 per cent. of the sale price on the same day. 
On August 29, he applied to the Court for 
extending the time to deposit the balance of the 
purchase price. The application was granted by 
the Court and he was required to pay the balance 
on or before September 18, 1957. Neither the 
judgment-debtor nor the decree-holder raised any 
objection to this application being granted. When 
the application reached hearing on September 
18, 1957, the Court refused to accept the deposit 
and ordered a re-sale of the property under O. 
XXI, r. 86, of the Civil Procedure Code, 1908. 
On the question whether the order passed by the 
Court was proper:-— 

Held, that as the auction purchaser had failed 
to pay the full purchase price within fifteen days 
of the auction sale, there was no sale at all in his 
favour, and . 

that as following upon the default in the pay- 
ment of the purchase price as required under 
O. XXI, r. 85, of the Code the Court had straight- 
way to order re-sale of the property, the order 
passed by the Court ordering re-sale was valid. 
UTTAMCHAND y. BALKRISHNA. 63 Bom. L.R. 186. 
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COMPANY—Wiùding úp—ArticleS of Associa: 
tion—Objects clause in;—General object follow- 
ed by specific objecis which are independeni ob- 
jects—Failure of one specific object whether 
affects the substratum of company—Allegation 
that minority of shareholders oppressed by the 
majority of shareholders whether sufficient ground 
for winding up company—Principles relating to 
dissolution of partnership, whether applicable in 
case of deadlock amongst directors inter se~-Whe- 
ther Company can risk new venture when its sub- 
stratum fas been destroyed. 


The objects clause of the Memorandum of 
Association of a company was-inter alia as fol- 
lows: “The objects for which the Company is 
established are to carry on the business and 
undertaking of an Electric Energy Supply Com- 
pany in all its branches and departments includ- 
ing all industries primary or subsidiary to the said 
business and to work with the previous consent 
of the Government of the Central Provinces the 
Akola Electric License No. nil dated nil granted 
by the Government of the Central Provinces to... 
and any other like electric license which the Com- 
pany may be entitled to work hereafter..." There 
were other clauses which were mentioned with 
the preamble “without prejudice to the generality 
of the preceding objects, the Company’s objects 
will include the following”, and twelve objects 
were included in this category. On the question 
whether the main object of the Company was to 
carry on the business of supplying electric energy 
and in particular the work of Akola electric 
licence: — 


Held, on the construction of the objects clause 
of the memorandum, that the working of the 
Akola Electric License was not the main or prin- 
cipal object of the Company, 


that one of the main or principal objects was 
to carry on the business and undertaking of an 
Electric Supply Company and this object included 
starting of industries primary or subsidiary to the 
said business, 

that the starting of primary or subsidiary in- 
dustries would, in itself, be an independent busi- 
ness, n oi 


that the several other general objects mention- 
ed in the clause must be treated as principal and 
independent objects, and 

that, therefore, it could not be said that the 
Company was formed solely for the working of 
the Akola electric licence. 

A general allegation regarding the oppression 
of the shareholders of a company who are in a 
minority by the majority of the shareholders of 
the company will not be a sufficient- ground for 
winding up the company. 

When a situation analogous to a deadlock has 
arisen amongst the directors inter se the princi- 
ples relating to the dissolution of a partnership 
can be extended by the Court to the winding up 
of a company. In such a case if the Court feels 
that it is not possible to put the affairs of the 
company in order, it should have recourse to 
the winding-up under its just and. equitable juris- 
diction. 

_ The shateholders of a company cannot be sub- 
jected to the risk of a new venture when the sub- 
stratum of the company i.e. the sole object for 
which it was formed, has been destroyed or has 
become impracticable. 
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The passing of an order for winding up of a 
company is a matter within- the discretion of 
the Court. The remedy of compulsory liquida- 
tion is a drastic remedy and should be availed re) 
only when a clear case has been made out justify- 
ing such an action. 

IN THE MATTER OF AKOLA ELECTRIC Co. 
63 Bom. L.R. (O.C.J.) 815. 


COMPANIES ACT (VII of 1913), S. 32—Di- 
rector’s default in complying with requirements 
of ss. 32-& 131—Ordinary general meeting of 
company not called—Whether directors incur lia- 
bility under ss. 32 & 131. 

{t is no defence to the charge for breach of 
s. 32 or s. 131 of the Indian Companies Act, 1913, 
to say that the ordinary general meeting was not 
called. 

STATE OF BOMBAY v. BANDHAN RAM. 
63 Bom. L.R. (S.C.) 423. 


—~-—§,  89-—-Negotiable Instruments Act 
(XXVI of 1881), Sec. 26—Company authorising 
bank to honour cheques drawn by directors of 
its managing agency firm on behalf of company 
—Cheques drawn by such directors against bank 
but signatories not stating that they signed on 
account of or on behalf of company—Suit by 
company against bank to recover amount patd 
by the bank on cheques—Liability of bank to 
refund amount—Principle enunciated by s. 89 of 
Indian Companies. Act whether can be extended 

to claim made by company against its bank. 
The principle enunciated by s. 89 of the Indian 
Companies Act, 1913, cannot be extended to a 
claim made by a company against its bank on 
the ground that the cheque which the bank ac 
cepted and honoured was defective in that it did 
not comply with the requirements of s. 89 of the 
Act and could not have been enforced against it. 

ORIOL INDUSTRIES v. B’BAY MERCANTILE BANK. 
63 Bom. L.R. (S.C.) 619. 


——-—-§. 91-B-—Director contravening provi- 
sions of s. 91-B(1)—Whether contract rendered 
void as result of contravention. 

Contravention of the provisions of s. 91-B(I) 
of the Indian Companies Act, 1913, by a direc- 
tor does not render the contract void. It would 
be voidable at the instance of the company and 
not the director. 

BANK OF POONA vy. NARAYANDAS. 
63 Bom. L.R. 122. 


—~--——-§, 131. See Companies Acr, 1913, 
S. 32. 63 Bom. L.R. (S.C.) 423. 


m, 138(4)-—Companies Act {I of 1956), 
Secs. 645, 646, 235, 240—Constitution of India, 
Art, 20(3)—%Inspector appointed under s. 138(4) 
of Act of 1913 whether after coming into farce 
of Act of 1956 can exercise powers under latter 
Act-—-Whether s. 240 of Act of 1956 offends 
against art. 20(3)—Article 14 whether violated 
by ss. 239 and 240 of Act of 1956. 

An Inspector appointed under s. 138(4) of the 
Indian Companies Act, 1913, and officiating as 
such on coming into force of the Companies 
Act, 1956, must be deemed to have been appoint- 
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ed-under s. 235 of the Companies Act, 1956, and 
he can, therefore, exercise his powers and autho- 
Tity under the relevant DONEO of the latter 
Act. - 

Section 240 of the Compas Act, 1956, does 
not offend against art. 20/3) of the Constitution 
of India. 

For invoking the constitutional right against 
testimonial compulsion guaranteed under 
art. 20/3) it must appear that a formal accusation 
has been made against the party pleading the 
guarantee and that it relates to the commission 
of an offence’ which in the normal course may 
result-in prosecution. 

WARAYANLAL BANSILAL v. M. P. MISTRY. 
63 Bom. L.R. (S.C.) 251. 


COMPANIES ACT (I of 1956), S. 2—Manager 
of company, who is. 

The definition of the word “manager” given 
in s. 2/24) of the Companies Act, 1956, is very 
wide, and whatever may be the nomenclature 
employed by the parties, if large powers of 
management of substantially the whole business 
of the company are vested in a person, then that 
‘person becomes the manager. 

RAMCHANDIRAM V. INDIA UNITED MILLS. 
ei 63 Bom. L.R, 678. 


—__—__—§, 235. 

. An Inspector appointed under s. 138/4) of the 
indian Companies Act, 1913, and officiating as 
such on coming into force of the Companies 
Act, 1956, must be deemed to have been ap- 
pointed under s. 235 of the Companies Act, 1956, 
and he can, therefore, exercise his powers , and 
authority under the relevant provisions of the, 
latter Act. 

WARAYANLAL BANSILAL v. M. P. MISTRY. 


63 Bom. L.R. (S.C.) 251. 
S. 138/4). l 
j : 63 Bom. L.R. (S.C.) 251. 
—_——§. 254. See Companies Act, 1956, 
S. 312. 63 Bom. L.R. (S.C.) 505. 
——— S. 255. See COMPANIES Act, 1956, 


S. 312. 63 Bom. L.R, (S.C.) 505, 
———S. 261—Managing agent of company 
whether an officer holding office or place of profit 
under company—Manager of company, who is 
—Whether partner of managing agency firm, 
managing agent of company. 

The managing agent of a company can be 
regarded as an Officer holding an office or place 
of profit under the company for the purpose of 
$. 261(1a) and (d) of the Companies Act, 1956. 

The definition of the word “manager” given 
in s. 2(24) of the Companies Act, 1956, is very 
wide, and whatever be the nomenclature employ- 
ed by the parties, if large powers of management 
of substantially the whole business of the com- 
pany are vested in a person, then that person 
becomes the manager. 


Each of the partners of a firm which is the . Tights by a pariner. 
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managing agent of a company must be regarded 

as a Managing agent of the company. 

RAMCHANDIRAM V. INDIA UNrTED MILLS. 
63 Bom. L.R. 678. 


mS, 312—Indian Companies Act (VII of 
1913), Sec. 86B, first proviso—Whether word 
“assignment” in s. 312 of Act of 1956 includes 
“appointment’’'—Appointment by director of anm 
other in his place by will whether prohibited by 
s. 312. 

In s. 312 of the Companies Act, 1956, the word 
“assignment” does not mean “appointment”. 
Therefore, s. 312 of the Act does not prohibit 
an appointment by a director of his successor. 

The Act contemplates an appointment by a 
director of another person as director to take his 
office, when made vacant by his resignation of 
death or ‘the expiry of the term of his office. 
There will be nothing illegal, if power is exercis- 
ed in the case of the death of the director, by an 
appointment made by his will. — 

ORIENTAL METAL PRESSING -WORKS vy. BHASKAR. 
63 Bom. L.R. (S.C.) 505. 


See Compans Acr, 1956, 
63 Bom. L.R., (S.C.) 505. 


miinnn——§, 313. 
S. 312. 


nS, 346(1)—Whether “further time allow- 
ed” “in that behalf” as mentioned in s. 346(1) 
relates to and rests on an application to Central 
Government for according approval to change in 
constitution of firm-—Application for extension of 
time under s. 346 whether must be made by all 
partners—Order of extension of time whether can 
be challenged in Court--Construction. 

The words “in that behalf” in s. 346(/ ) of the , 
Companies Act, 1956, refer to the provision in 
the section relating to ceasing to act and mean 
that the the further time allowed should be time 
fixed for the purpose ot ceasing to act as manag- 
ing agent. Consequently the managing agents 
firm, it is provided, shall cease to act either (1) 
upon expiry of six months from the date of the 
change in the constitution of theirm, or (2) ex- 
piry of further time in excess. of that period of 
six months as allowed by the Central Govern- 
ment for that very purpose. The approval to be 
accorded by the Central Government to the 
change in the constitution of the firm so that the 
managing agency firm may continue to work as 
such must be accorded before expiry of either 
the period of six months from the date of the 
change in the constitution of the firm or the fur- 
ther time allowed by the Central’ Government. 
The “further time” allowed is thus also related 
to the period during which the managing agency 
firm does not cease to act as managing agent. 
Further time as mentioned in the section can be 
allowed by the Central Government irrespective 
of and even in the ‘absence of an application for 
according of approval of the change in the con- 
stitution of the managing agency firm. 

An application under s. 346 of the Companies - 
Act, 1956, for extension of time with intent ‘that 
ultimately an application may be made for ap- 
proval and accord by the Central Government to 
the change in the constitution of a firm is 
merely an application towards enforcement of his 
It is not necessary that such 
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. an application must be made for and on behalf 
of all'the partners. 
If any order of extension is made under s. 346 
-of the Companies Act, 1956, and is to be chal- 
fenged in a Court of law, the challenge can only 
be on the ground of want and absence of juris- 
diction. 
S. BAGLA v. GOVINDRAM Bros. 
63 Bom. L.R. (0.C.3.) 915, 


PANE i 419—“Employee” in s. 419 whether 
includes ex-employee or past employee——Construc- 
tion of statute—When can Court look to object 
-of enactment in interpreting statute or word 
thereof, 

The word “employee” in s. 419 of the Com- 
panies Act, 1956, means an employee as such 
-and not an ex-employee or past employee or a 
¡person whose contract of service has been put 
an end to. : z 

The first and cardinal rule of construction of 
a statute is to give effect to the words of the 
statute.’ It is only in exceptional cases where 
‘there is any doubt or difficulty as to the inter- 
pretation of the statute or any word thereof, that 
‘*the Court can legitimately look to the object of 
the enactment or the purpose for which it was 
made. E 
STATS y. GIRDHARLAL BAJAJ. 63 Bom. L.R. 743. 


"CONSOLIDATION, meaning of. 
The word “consolidation” used in s. 184(2) 
-of the Berar Land Revenue Code, 1928, refers 
‘to consolidation of two areas of land, which are 
contiguous to one another, irrespective of the 
fact, whether they do or do not form parts of the 

-same survey number. as 

UtTTAM’CHINDHAJI v. TULSIRAM. 

63 Bom. L.R. (F.B.) 116. 


‘CONSTITUTION OF INDIA, ART. 13. See 
‘CONSTITUTION OF ĪNDIA, Art. 123(/). 
63 Bom. L.R. (0.C.J.) 774. 


me ART, 19, 

The right to go on strike is not included in the 
right conferred on citizens under art. 19/1 }c) and 
fg) of the Constitution of India to form associa- 
tions or unions and prohibiting strikes does’ not 
-contravene art, 19/7 c) and (g). 

S$. VASUDEVAN Y. S. D. MITAL. 
` 63 Bom. L.R. (0.C.J.) 774. 


n AART, 20/2)—General Clauses Act (X of 
1897), Sec. 26—Indian Penal Code (Act XLV of 
1860), Sec. 409—Insurance Act (IV of 1938), 
-Sec. 105-—Applicability of art. 20(2)—Whether 
art. 20(2) applies where offences are distinct but 
-allegations of facts in complaints are substantially 
‘similar—When ban imposed by 5. 26 of General 
Clauses Act can. be invoked—Whether offence 
under s. 409, I. P. Code “same offence” as offence 
“under s. 105, Insurance Act. - 

The crucial requirement for attracting art. 20(2) 
-of the Constitution of India is that the offences 
are the same, ie, they should be identical. If, 
however, the two offences are distinct, then not- 
withstanding that the allegations of facts in the 
“two complaints might be substantially similar, the 
‘benefit of the ban cannot be invoked. 
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. The ban imposed by s. 26 of the General 


-Clauses Act, 1897, cannot be invoked if the 


offences are not the same but are distinct. 

The ingredients which constitute the offences 
under s. 409 of the Indian Penal Code, 1860, 
and s. 105 of the Insurance Act, 1938, respective- 
ly, are distinct in their content and scope. There- 
‘fore, the offence under s. 409 of the Code is not 
‘the “same offence” as the offence under s. 105 
of the Act. 

STATE OF BOMBAY v. S. L. APTE. 
63 Bom. L.R. (S.C.} 491, 


———ART. 20/3). See BOMBAY PROHIBITION 
Act, 1949, S. 129A. 63 Bom. L.R. 87. 


————-—ART. 20/3). 

For invoking the constitutional mght against 
testimonial compulsion guaranteed under art. 
20/3) it must appear that a formal accusation has 
been made against the party pleading the gua- 
rantee and that it relates to the commission of 


_an Offence which in the normal course may result 


in prosection. i 
NARAYANLAL BANSILAL v. M. P. MISTRY. 
63 Bom. L.R. (S.C.) 251. 


W3} Criminal Procedure Code (Act V 
of 1898), Secs, 94, 96—Indian Evidence Act (I of 
-4872), Sec. 13i—General Clauses Act {X of 1897), 
Sec. 3(42)—Summons under s. 94, Criminal Pro- 
cedure Code, issued against accused company’s 
officers for production of company’s documents 
—Validity of such summons--Whether protection 
against self-incrimination contained in art, 20(3) 
available to companies. 

The protection against self-incrimination con- 
tained in art. 20/3) of the Constitution of India 
is available to companies as much as to natural 
individuals. Therefore, art. 20/3) would prohibit 
a summons to be issued under s. 94 of the Crimi- 
nal Procedure Code, 1898, against a company 
accused of an offence, requiring it to produce 
documents and records belonging to it in support 
of the prosecution case. As the company cannot 
be so required to produce these documents and 
records, summonses issued against the company’s 
employees requiring them to produce the com- 
pany’s documents and records would be invalid 
if the company objects under s. 131 of the 
Indian Evidence Act, 1872, to its employees pro- 
ducing these without its consent. 

STATE y. NAGPUR ELECTRIC Etc. Co. 
63 Bom. L.R. 559. 


———ART. 23/1). 

To bring a case within the mischief which 
art. 23/17) of the Constitution of India provides 
against, it must be established that a person is 
forced to work against his will and without pay- 
ment. Therefore, what is prohibited by art. 23/1) 
of the Constitution is imposing on the citizens 
forced labour which is similar in form to beggar. 
S. VASUDEVAN vy. S., D. MITAL. 

63 Bom. L.R. (0.C.J.) 774. 


———ART. 31-A. 

The Bombay Personal Inams Abolition Act, 
1953, which extinguishes or modifies the rights 
of inamdars -in the inam estates and which pro- 
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vides no compensation for extinction of certain 
tights, is protected by art. 31-A of the Constitu- 
tion of India and is, therefore, constitutional. 
GANGADHARRAO V. STATE OF BOMBAY. 

63 Bom. L.R. (§.C.) 511. 


———— ART. 121 )—Essential Services Mainte- 
nance Ordinance, 1960—Central Civil Services 
(Conduct) Rules, 1955, Rules 4A), 4(B}—Indus- 
trial Disputes Act (XIV of 1947), Sec. 2(j)— 
Whether constitutionality of Ordinance promul- 
gated under art. 123(1) or Rules framed under 
proviso to art. 309 justiciable—Prohibition of 
strikes whether contravenes art. 19(1)(c) & (g) 
—Applicability of art. 23(1)—Clerks in’ Indian 
Audit and Accounts Department or Income-tax 
department whether workmen within s. 2(j) of 
Industrial Disputes Act—Whether rr. 44) and 
4(B} violative of fundamental sights under art. 19. 

The provisions of art. 310 of the Constitution 
of India do not come in the way of the Court 
in examining the legality or constitutionality of 
an Ordinance promulgated by the President 
under art. 123(/) of the Constitution or Rules 
framed by the President or Governor, as the case 
may be, under the proviso to art. 309 of the 
Constitution. 

Having regard to the provisions of arts. 13 and 
226 of the Constitution of India and having 
regard to the legislative nature of the power con- 
ferred on the President by art. 123 of the Consti- 
tution and the proviso to art. 309 of the Constitu- 
tion, it is open to the Court to examine the con- 
stitutionality of the Essential Services Maintenance 
Ordinance, 1960, promulgated by the President 
under art. 123/7} or the Central Civil Services 
(Conduct) Rules, 1955, framed under the pro- 
viso to art. 309, when action taken thereunder 
by any authority located within the territory over 
which the Court exercises jurisdiction is chal- 
lenged by any person on the ground that his 
fundamental rights have been thereby violated. 

The right to go on strike is not included in 
the 1ight conferred on citizens under art. 19/1 }c) 
and (g) of the Constitution of India to form asso- 


‘ciations or unions and prohibiting strikes does 


not contravene art. 19/1 }fe) and (g). 

To bring a case within the mischief which art, 
23/1) of the Constitution of India provides 
against, it must be established that a person is 
forced to work against his will and without pay- 
ment. Therefore, what is prohibited by art. 23/1) 


‘of the Constitution is imposing on the citizens 


forced labour which is similar in form to beggar. 

Persons employed as clerks in the Indian Audit 
and Accounts Department and the Income-tax 
Department are not workmen in an industry 
within the meaning of s. Xj) of the Industrial 
Disputes Act. 

Rule 4(A) of the Central Civil Services (Con- 
duct) Rules, 1955, so far as it prohibits govern- 
ment servants from resorting to any form of strike 


. does not violate the fundamental rights conferred 


on the citizens by art. 19/7 Ya), (b), or (g) of the 

Constitution and so far as it prohibits them from 

participating ın any demonstration, it does not 

violate the fundamental rights conferred on citi- 

a under art. 19%/1Xa), (c)‘or (g) of the Consti- 
ion. 


Rule 4(B) of the Central Civil Services (Con- 
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duct) Rules, 1955, contravenes the provisions of 
art. 19/1%Xc) of the Constitution and is, therefore, 
liable to be struck down. 

S. VASUDEVAN y. S. D. MITAL. 


63 Bom. L.R. (O.C.J.) 774. 
mnanaa AR~ T, 142. See CONSTITUTION OF- 
Inpia, Art. 161, 63 Bom. L.R. (S.C.) 221. 


mm A RT, 1614-—Supreme Court Rules, 1950; 
O. XXI, r. 5—Criminal Procedure Code (Act V 
of 1898), Secs. 401, 402, 426—Government of 


India Act, 1935, [25 & 26 Geo. V, Ch. 42], . 


Secs. 209(3), 295(2)—Order of suspension of 
sentence of High Court passed by Governor 
under art. i6]l—Accused filing petition far spe- 
cial leave to appeal to Supreme Court—Applica~ 
bility of O. XX1, r. 5, of Supreme Court Rules 
—Scope of power conferred upon Goyernor by- 
art. 1l61—Whether there is conflict between 
art. 16] and 142, 

Article 161 of the Constitution of India does. 
not deal with the suspension of sentence during_ 
the time that art. 142 of the Constitution is in 
operation and the matter is sub judice in the 


Supreme Court. Therefore, where an order of. 


suspension of a sentence of imprisonment, impos- 
ed on the accused by the High Court, was pass- 
ed by the Governor of a State under art. 161 of 


‘the Constitution of India and the accused there- 


after filed a petition for special leave to appeak 
to the Supreme Court, Held, that the order pass- 


ed by the Governor could not operate when the . 


Supreme Court had been moved for granting 
special leave to appeal from the judgment an? 
order of the High Court. 

Section 426 of the Criminal Procedure Code, 
1898, deals with a special case restricted to the 
period while the appeal is pending before an ap- 
pellate Court while s. 401 of the Code deals with: 
the remainder of the period after conviction. 
The words “at any time” in s. 401 emphasise 
that the power under that section can be exer-- 
cised without limit of time, but they do not neces- 


sarily lead to the inference that this power care . 


also be exercised while the Court is seized of the- 
same matter under s. 426, : 

Per Kapur J. The power of the executive ané 
of the judiciary to exercise the power under 
arts. 161 and 142 of the Constitution of India oi 
under ss. 401 and 426 of the Criminal Procedure 
Code, 1898, are different in nature and are exer- 
cised on different considerations and even may 
have different effect. 

There are seven reasons for denying the argu-- 
ment of conflict between arts. 142 and 161: 
(1) the two articles operate in two distinct fields- 
where different considerations for taking actiom 
apply and that is how the two articles are recon- 
cilable and should be reconciled. This interpre- 
tation accords with the rule of statutory co- 
existence, (2) the words of art. 161 are clear 
and unambiguous, It is an unsound construc- 
tion to put a fetter on the plenitude of the powers. 
given in that article by reading an earlier article- 
which deals with the powers of a different depart- 
ment of Government and uses language “which: 
speaks with less perspicuity”, (3) it is a relevant 
consideration in the matter of interpretation thai 
the two articles are in two different parts. Arti- 
cles 142/1) and 161 deal with different subjects. 
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showing operation in ETA fields and were not 


intended to overlap so as to be restrictive of 
each other, (4) the language of art. 161 is general 
ie. the power extends equally.to all class of 
pardons known to the law whatever.the nomen- 
clature used; and therefore if power to pardon 
is absolute and exercisable at any time on prin- 
ciples which are quite different from the prin- 
ciples 8n which judicial power is exercised then 
restrictions on the exercise of the lesser power 
of suspension for a period during which the 
appeal is pending in this-Court would be an 
unjustifiable limitation on the power of the exe- 
cutive. It could not have been the intention of 
the framers that the amplitude of executive 
power should be restricted as to become suspend- 
ed for the period“of -pendency of an appeal in 
the Supreme Court, (5) if this interpretation is 
adopted it would lead to this rather incongruous 
result that if the appeal is pending in a Court 
of Session or the High Court the power of the 
executive will be abundant, overriding and 
operative during the pendency of appeals but 
will be restrictive when appeal is brought in the 
Supreme Court, (6) art. 161 is a later provision 
and when it was adopted the Constitution 
makers had already adopted art. 72 and arts. 
142(1) and 145. It does not seem reasonable that 
by juxtaposing the articles it was the intention 
ofthe framers to constrict the power of the exe- 
cutive, (7) the power given to the Court under 
ait. 142/1) is a general power exercisable for do- 
ing complete justice in any case or matter. If 
arts. 161 and 142/1) deal with the same subject 
matter then art. 161 must prevail over art. 1441) 
which is in accord with the constitutional position. 
K, M. NanavaTi y. STATE OF BOMBAY. 

63 Bom. L.R. (S.C.) 221. 


ART. 226. 


m See PAYMENT OF WAGES 
Act, 1936, S. 15. 63 Bom. L.R. (S.C,) 497. 
ART. - 226. See CONSTITUTION OF 
Inpia, Art. 1237). 63 Bom. L.R. (O.C...) 774. 
ART. 286—Bombay Sales of Motor 


Spirit Taxation Act (Bom. VI of 1946), Secs. 23(3), 
22(2)-—-Company supplying aviation spirit and 
oil to foreign going aircrafts for consumption 
during flights—Delivery of such goods into tanks 
of such aircrafts at airfields in India—-Terms of 
contracts for sale of such goods same as those 
in relation to inland aircrafts—Price of goods 
payable upon completion of delivery—Goods not 
mentioned in cargo manifest of carriers~-Carrier- 
purchasers exporters of goods and sale contracts 
making no reference to relevant exports--W hether 
sale of goods by company “sale in the course of 
export of the goods out of the territory of India” 
within art. 286(1)(b) of Constitution——Refusal 
by Government to consider matter under s. 23(3) 
of Bom. Act VI of 1946 whether an act com- 
plained of within s, 22(2) of Act. 

The plaintiff company supplied aviation spirit 
and aviation turbine fuel to foreign going air- 
crafts for consumption during flights at an air- 
port in Bombay. Under the terms of the con- 
tracts for sale of these goods to the airways 
companies, who’ owned the aircrafts, provision 
was made for physical delivery of the goods into 
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the tanks of the aircrafts at the airfields located 
in India. The terms of the contracts for the 
sale of such goods to the airways companies. 
were the same as regards the sales to international 
aircrafts and inland aircrafts, without reference 
to the nature of the journey involved in either 
case. The price of the goods became payable 
upon completion of local delivery of the goods. 
There was no document representing the goods 
for symbolic and physical delivery of the goods 
to any purchaser or any one outside the territory 
of India and hence the goods were not mention 
ed in the cargo manifest of the carriers. The 
carrier-purchasers were the exporters and the sale 
contracts had no reference to the relevant exports. 
The plaintiff was unconcerned with export by the 
carrier-purchasers. On the question whether 
art. 286/1Xb) of the Constitution of India was 
applicable to the sale of the aforesaid goods by 
the plaintiff: — 

Held, that the sale ‘of the goods did not con- 
stitute “‘sale in the course of export of the goods 
out of the territory of India” within the mean- 
ing of art. 286/16) of the Constitution. 

In all cases where a sale is completed prior te 
the carriage of goods beyond the territory of 
India and the goods are not deliverable outside: 
the territory of India towards completion of any 
contract whatever for sale of such goods, the 
sales must be held to be loca! sales. 

Goods carried into spaces defined as customs 
barrier still continue in the territory of India and 
would stand exported only when carried beyond 
such territory. 

Refusal of the Government in its own discre- 
tion to consider any matter under s, 23/3) of the 
Bombay Sales of Motor Spirit Taxation Act, 
1946, cannot form the basis of any complaint ir 
a suit or other proceedings and cannot be an 
act complained of within the meaning of s. 22(2) 
of the Act. 


INDIA, ART. 286—- 


BURMAH SHELL ETc. Co. v. STATE OF Bomaay.. 


63 Bom. L.R. (0.€.3,) 9032 


ART. 309. 


ae See CONSTITUTION OF 
INDIA, Art. 123/7). 


63 Bom. L.R. (0.C.J.) 774 


ART. 310. See 


a CONSTITUTION OF 
INDIA, Art. 123/2). 


63 Bom. L.R. (O.C.1.) 774.. 


—— LIST Tf, ENTRY 32. 

Societies registered under the Societies Rcgis- 
tration Act, 1869, are neither corporations nor 
quasi-corporations but are unincorporated societies 
contemplated under the second part of entry 32° 
in List II of the Seventh Schedule to the Consti- 
tution of India. 

SERVANTS OF ĪNDIA Socicry yv. CHARITY COMMR. 

i 63 Bom. L.R. 380. 


CONSTRUCTION OF STATUTE, extrancous. 
consideration, when can be taken into account. 
The principal duty of a Court in construing a 
provision of law is first of all to interpret the 
provision, and ‘only if there is any doubt as to 


‘its possible interpretation can extraneous consi- 


derations such as the difficulties or anomalies 
that such an interpretation would create, be 
taken into account. 


TRIMBAKSA RAMASA v, HABIB. 63 Bom. L.R, 721. 


Cio 
{052 
CONSTRUCTION OF STATUTE, Notification 
issued by Government, how interpreted. 
Where a notification is extant and there arises 
a doubt as to its applicability, that interpretation 
should be placed upon it which would make it 


effective and not nugatory. 
TRIKAMJI DAMJI v. BHIKALAL. 63 Bom. L.R, 732. 


“Object of enactment, when can be look- 
ed to. 
The first and cardinal rule of construction of 
' a statute is to give effect to the words of the 
statute. It is only in exceptional cases where 
there is any doubt or difficulty as to the inter- 
pretation of the statute or any word thereof, that 
the Court can legitimatcly look to the object of 
the enactment or the purpose for which it was 
‘made. - 


STATE v. GIRDHARLAL BAJA}. 63 Bom. L.R. 743. 


os 


Principles governing interpretation of 
entries in three Lists in Constitution of India.’ 
The principles governing the interpretation of 
the eniries in’ the three Lists in the Seventh 
Schedule of the Constitution of India are: (1) In 
„construing words in a constitutional enactment 


conferring legislative power the most liberal con-* 


struction should be put upon them, so that the 
same may have effect in their widest amplitude. 
This principle would equally apply to the con- 
struction of the items in the three Lists: None 
of the items should be read in a narrow or res- 
tricted sense and each general word should be 
held to extend to all ancillary or subsidiary mat- 
ters which can be fairly and reasonably compre- 
hended in it. (2) When considering the ambit 
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CONSTRUCTION OF STATUTE, Principles of 

prospective and retrospective operation. 

In deciding whether an enactment is meant to 
operate prospectively or retrospectively the car- 
dinal principle is that statutes must always be 
„interpreted prospectively, unless the language of 
the statutes makes them retrospective, either 
expressly or by necessary implication. Penal 
statutes which create new offences are always 
prospective, but penal statutes which create- dis- 
abilities, though ordinarily mterpreted prospec- 
tively, are sometimes interpreted retrospectively 
when there is a clear intendment that they are 
to be applied to past events. There are statutes 
which create no new punishment, but authorise 
some action based on past conduct.. To such 
Statutes, if expressed. in language showing retros- 
pective operation, the principle is not applied. 
An Act designed to protect the public against 
acts of a harmful character may be construed 
retrospectively, if the language admits such an 
interpretation, even though it may equally have 
a‘ prospective meaning. 

STATE OF BOMBAY v. VISHNU RAMCHANDRA. 
63 Bom. L.R. (S.C.) 427. 


Rules made under Act whether can over- 
ride specific provisions of the Act. - - 

Rules made under any Act could never-be in- 
tended to over-ride' the specific provisions of the 
Act itself. The purpose of the rules is to pro- 
vide for procedural matters or matters which are 
subsidiary to the provisions ofthe Act. They 
may in‘some cases explain the provisions of the 
Act and it might in certain cases be legitimate ‘to 
read the rules along with the provisions of the 
Act in order to find out the true intention of 


of an express legislative power in relation to an | the Legislature in enacting the latter, but no rules 


unspecified residuary power, a broad interpreta- 
tion can be given to the former at the expense 
of the latter. The case, however, is different 
where under the Constitution there are two com- 
plementary powers each expressed in precise and 
definite terms. In such a case, there is no justi- 
fication for giving a broader interpretation to 
one power rather than to the other. Therefore, 


can ever be construed to over-ride the specifi 
provisions of the Act itself, 
GANPAT SHANTARAM V. LINGAPPA. 

63 Bom. L.R. 880. 


————-Taxing statute—Finance Act (XXIII of 
1951), First Schedule--Part I-B. ` 
If the words of a taxing statute fail, then so 


an item in the Union List cannot be interpreted | must the tax. The Courts cannot, except rarely 


at the expense of a complementary item in the 
State List, when both are in precise and definite 
terms. (3) An attempt must always be made 
to reconcile two different legislative powers so as 
to avoid a conflict. In an attempt to reconcile 
conflicting powers it has, however, to be seen 
whether a fair reconciliation is not possible by 
giving to an item in the Union List a meaning 
which, if less wide than it might in another con- 
text bear, is yet one that can be properly given 
to it and equally giving to the language of the 
entry in the State List a meaning which it can 
properly bear. (4) When the validity of-a tegis- 


and in clear’ cases, help the draftsmen by a 
favourable construction. i 

In framing the proviso to Para-B the Legisla- 
ture had in mind “the case of persons. paying 
dividends beyond a reasonable portion of- their 
income. A rebate was intended to be given to 
those who kept within the limit and an enhanc- 
ed rate was to be imposed on those who exceed- 
ed it: The law was calculated to reach those 
persons who did the latter even if they resorted 
to the device of keeping profits back in one year 
to earn rebate to pay out the same profits im the 
next. For this purpose, -the profits of the 


lation is challenged on the ground that though | earlier years were deemed to be profits of the 


purporting to deal with a subject in one List it 
touches also on a subject in another List, the 
impugned statute may be examined in the light 
‘of the rule evolved by the Judicial Committee 
of the Privy Council to ascertain its ‘pith and 
substance’ or its ‘true nature and character’ for 


the purpose of determining whether it is legisla-: 


tion with respect to matters in this List or in that 

List. - 

SERVANTS OF INDIA SOCIETY yv. CHARITY ComMr. 
63 Bom, L.R. 380. 


succeeding years. But the Legislature failed to 
fit in the law in the scheme of the Indian Income- 
tax Act under-which and to effectuate which the 
Finance Act is passed. The Legislature used 
language appropriate to income, and applied the 
rate to’ the “total income”. Therefore, the law. 
must fail in those cases where there is no total 
income at all, and the Courts cannot be invited 
to supply the omission made by the Legislature. 
Commr., In¢.-Tax vy; ELPHINSTONE MILLS. 

i ~ 63 Bom. L,R. (S.C.} 542, 


ey 


eo CT—Bréach.- of < contract—Non-supply- 

af bods by sellers—Plea by seller thdt non:supply, 
due to failure of his own suppliers to deliver 

goods—Seller ‘having ‘no adequate'.contract witir 
his suppliers relating to-supply of. goods—Seller’s., 

défence that he had under contract with his sup- 

pliers-a ‘chance ‘of his obtaining. the goods in time 

whether sustainable. ' 

-In a..syit for damages against the seller r 
failure to deliver the amount of contract goods, 
before the seller can be-heard to say that the non- 
supply was due to “default onthe part of his 
suppliers or some’ other cause beyond his control, 
the seller is bound to show that he himself did 
all in his power fo ensure timely supply. He can 
do so by showing that he had made a contract 
under ‘which he was entitled to obtain. the sup- 
plies in good time. If under his contract with 
his own suppliers he was not so entitled but there 
was merely a chance of his getting the supplies 
in time to enable him to honour his contract the 
non-supply would clearly be -due to his own 
default in not making a contract which would 
have so entitled him and not to a default on the 
part of the supplier. orto a circumstance beyond 
his control. 

CHINA COTTON Exporters -v. BEHARILAL. - 
=- 63 Bom. L.R. (S.C.) 962. 


. 
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COURT, exercise of. derici by. ` See SUM- 
MARY Surr.. 63 Bom. L.R. 568. 


- Jurisdiction to extend time. 

The provisions of O. XXI, rr. 85 and 86, of 
the Civil Procedure Code, 1908, are mandatory 
in the sense that in the event ‘of the auction 
purchaser failing to, deposit, the full purchase 


price within 15:days ‘from the date of the auction | 


sale the Court will have no optian but to order ‘ 
a re-sale of the property. This implies that the 

Court’. has ~no Jurisdiction. whatever to extend 

the time for the.payment of the balance of the 

purchase: price as fixed under O. XXI, r. 85, of 

the, Code, 


UTTAMCHAND y: BALKRISHNA. 
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COURT-FEES- ACT , VII of 1870), S: 3%—Court- 
fees (Bombay Amendment) Act (XIE of 1954), 
Sec. 10--In. suits in forma pauperis whether. 
necessary that. Court-fees should be paid before 
settlentent of issues or recording of evidence for 
applicability. of's. ‘31—-Whethér refund of -Court- 
fees could bé made in respect of Court-fees } re- 
covered from person paying, on behalf of pauper. 

In case of suits allowed to be filed in. forma 
pauperis it is not necessary ‘for the application of 
s, 31 of the Court-fees Act, 1870, (as inserted by 
the Court-fees (Bombay Amendment ) Act, 1954), 
that the court-fee should be paid before the settle- 
ment of issues or recording of any evidence but 
that it should -be Tecoveréd from the plaintif or 
from any person, who has agreed to pay on be- 
half of the plaintiff i in accordancé with the terms 
of the™ compromise arrived at between the parties. 
If the suit itself is settled by agreement, of parties 
before issues are settled or any evidence record- 
ed, half the amount of Court-fees subsequently 
recovered from the pauper or any person” on a 
behalf i is liable to be refunded'to him. > 


LACHTBAT v: STATE OF BOMBAY. -63 Bom. L.R. 307. 


63 Bom. L. R. 186. 
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ACT, 
ĉr; 1870," 


et of 1954), S. 10. See CouRT-EEES 7 
S. E 307! 


63 Bom: 


* 


CRiMiNAL, PROCEDURE CODE (V of 1898), 


See CONSTITUTION oF INDIA; Art. 20/3). 


S: 94, 
' 63 Bom. L.R:. 559. 


wa Ne Ly We Se a 


——S. 145— Preliminary order under s. 14501), 
—Whether- such order can relate to time or date 
when magistrate not salisfied on Police report or 
other information as to existence of dispute like- 
ly to cause breach of peace—Magistrate whether 
bourid to pass preliminary order immediately on 
receipt of police report or other information in 
Court, 

The preliminary order which a magistrate has: 
to pass under s. 145(1) of the Criminal Procedure’ 
Code, 1898, relates to the time and date when’: 
he is satisfied as to the existence of a dispute 
likely to cause a breach of the peace. and it 
cannot relate to any earlier time or date when 
the magistrate had not yet been so satisfied. 

The magistrate-is not bound in all cases: under’ 
s. 145 of the Code to pass the prelimmary order 
mmediately on the receipt of the police report 
or other information in ms Court. He may in 
conceivable cases require some more information 
before he is satisfied as to the likelihood of a 
breach of the peace so as to justify the passing of 
the preliminary order under s. 145/1). 
STATE v. RAMJIVAN KaLuraM. 63 Bom. L.R. 579. 


———S. 173. See CRIMINAL PROCEDURE CODE, 
1898, Ss. 207A. 63 Bom. L.R. (S.C.) 434. 


——--—§s. 179 & 180—Drugs Act (XXIH of 
1940), Sec, 18—Accused purchasing drugs, not of 
standard prescribed under Act, from company 
manufacturing drugs at Calcutta—Accused bring- 


. ing drugs for sale at Nasik—~Accused and manu- 


facturing. Company. and its directors tried by 
Court at Nasik-—~Whether Court has jurisdiction 
to try company and its directors—“Distribute”’, 
meaning of word in s. 18(a). 

Accused No: 1, who was trading in the Nasik 
district, purchased some drug from accused No. 2. 
a company which was manufacturing the drugs 
at Calcutta. Accused Nos. 4 to 6 were the direc- 
tors of the company. Accused No. í transferred 
by rail some of these ‘drugs to Nasik. As the 
drugs on inspection at Nasik were found to be 
not accordirig to the standard prescribed in the 
Drugs Act, 1940, the accused were prosecuted 
under, s. 18 of the Act. Accused Nos’ 2 to 6 
contended that so far as they were concerned the 
offence was complete at Calcutta and, therefore, 
they could not be tried at Nasik for the offence 
charged against them. On the question whethe: 
accused Nos. 2 to 6 could be regarded as having 
committed any offence within the jurisdiction of 
the Court at Nasik within the meaning of s. 18fa) 


_ of the Act:-— 


Held, that though the sale of ‘the drugs was. 
complete at Calcutta, as the drugs were intend- 
ed for Nasik, the process of distribution com- 
menced at Calcutta and ended at Nasik where 
the goods came to repose for the purpose of sale, 
and ~- 

that, therefore, s. 179 of the Criminal Proce- 
dure’ Codey- 1898, applied to the case and the 
Court’ at Nasik- had jurisdiction to try- acctsed 
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Nos. 2 to 6 for the offence charged against them. 


Held, further that as accused Nos. 2 to 6 had 
sold the drugs to accused No. 1 at Calcutta. which 
enabled the latter to commit the offence under 
8. 18 at Nasik, they had abetted the offence com- 
mitted by accused“No. 1 and, therefore, s. 180 
of the Criminal Procedure Code applied and the 
offence could be tried by the Court at Nasik. 
STATE v. NATHUMAL DAMUMAL. 

? 63 Bom. L.R. 362. 


—~——--§, 197-—-Offence committed by Magistrate 
while acting or purporting to act in discharge of 
official duty—Magistrate not a Magistrate on the 
date Court taking cognizance of offence— 
Whether Court prohibited from taking cognizance 
in absence of previous sanction under s. 197. 


No previous sanction under s. 197 of the Cri- 
minal Procedure Code, 1898, is necessary for a 
Court -to take cognizance of an offence com- 
mitted by a Magistrate while acting or purport- 
ing to act in the discharge of his official duty 
if he had ceased to be a Magistrate at the time 
the complaint is made or police report is sub- 
mitted to the Court, i.e at the time of the tak- 
ing of cognizance of the offence committed. 
KESHAVLAL MOHANLAL v. STATE OF BOMBAY. 

63 Bom. L.R. (5.C.} 1029. 


eS, 198-—-Indian Penal Code (Act XLV of 
1860), Sec. 494—Complaint under s. 198 by per- 
son other than aggrieved person—Record not 
showing that leave granted by Court to file com- 
plaint-—-Magistrate taking cognizance of offence 
—Whether granting of leave to be presumed from 
fact of such cognizance. 

`~ In the absence of any record to show that 
under s. 198 of the Criminal Procedure Code, 
1898, leave was applied for and granted by the 
Court for the making of a complaint by a person 
other than the aggrieved person, it cannot be pre- 
sumed or implied that such leave was pranted 
from the fact that the Magistrate had taken cog- 
nizance of the alleged offence. 
JANARDHAN CHATITU v. GUNA.- 63 Bom. L.R., 717. 
S. 207A—In- proceedings instituted on 
police report whether magistrate bound to take 


evidence of all eye-witnesses cited by prosecution . 


—Whether magistrate bound to take evidence of 
other witnesses for prosecution—Magistrate 
whether has jurisdiction to discharge or commit 
accused merely on basis of documents referred 
fo in s. 173-—-Discretion of magistrate exercised 
under s. 207A(4), nature of. 

_ In a proceeding instituted on a police report, 
the magistrate under s. 207A(4) of the Criminal 
Procedure Code, 1898, is bound to take evidence 
of only such eye-witnesses as are actually produc- 
ed by the prosecution in Court. The magistrate, 
if he is of opinion that it‘is in the interest of 
justice to take evidence of witnesses for the pro- 
secution, whether of eye-witnesses or others, has 
a duty to do so. If the magistrate is not of that 
opinion and if the prosecution has not examined 
any eye-witnesses, he has-jurisdiction to discharge 
or commit the accused to sessions on the basis 
of the documents referred to in s. 173 of the 
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Code. The discretion of the magistrate under 
s. 207A{4) of the Code is a judicial discretion 
and, therefore, in appropriate cases the order of 
discharge or commital, as the case may be, is 
liable to be set aside-by a superior Court. 
Suri RAM v. STATE GF MAHARASHTRA. 

63 Bom. L.R. (S.C.) 434. 


—————~§, 213. See CRIMINAL PROCEDURE Cone, 
S. 347. 63 Bom. L. R. 983. 


——__——-§, 347—Committal order nathan can be 
set aside on reappraisal of evidence. 

A committal order made under s. 347 of the 
Criminal Procedure Code, 1898, read with s. 213 
of the Code, can only be set aside if there is an 
error of law and not on a mere reappraisal of 
the evidence or the circumstances. 

STATE v, GANPAT BABAJI. = 63 Bom. L.R, 983. 


See CRIMINAL PROCEDURE CODE, 
63 Bom. L,R. (S.C.) 221. 


se ee: 401. 
1898, S. 426. 
am, 491. See SENTENCE. 

63 Bom. L.R. (S.C.) 517. 


———_——§,  417--Indian Limitation. Act (IX of 
1908), Secs. 5, 29(2)—Delay in making applica- 
tion for grant of special leave to appeal from 
order of acquittal—Whether such delay ‘can be 
condoned under s. 5 of Indian Limitation Act— 
What is “special law” within s. 29(2) of Act 
—Meaning of words “for the purpose of deter- 
mining any period of limitation prescribed” in 
s. 29(2) 

Delay in making an application under s. 417/33 
of the Criminal Procedure Code, 1898, cannot be 
condoned by having recourse to s. 5 of the Indian 
Limitation Act, 1908. 


The expression “special law” in s. 29/2) of the © 


Indian Limitation Act, 1908, means a‘ provisior 
of law, which is not applicable generally, but 
which applies to a particular or specified subject 
or class of subjects. Section 417/4) of the Crimi- 
nal Procedure Code, 1898, is, therefore, a special 
law within the meaning of s. 29/2} of the Indian 
Limitation Act. 

The fact that the first schedule to the Indian 


“Limitation Act, 1908, does not prescribe any 


period of limitation for an application for special 
leave to appeal from an order of acquittal and 


s. 417(4) of the Criminal Procedure Code, 1898, 


prescribes a period of limitation for such an ap- 
plication, makes the period prescribed by s. 417(4) 
of the Code, which is a special law, different from 
that laid down in the first schedule to the Indian 
Limitation Act within the meaning of s. 29/2) of 
the Act. 

The words “for the purpose of determining any 
period of limitation prescribed” in s. 29/2) of the 
Indian Limitation Act, 1908, mean for the pur- 
pose of deciding whether any proceeding is insti- 
tuted in time or can be treated as having been 
instituted in time. 

ANJANABAI V. YESHVANTRAO, 
63 Bom. L.R. (F.B.) 98. 


en, 426. 
Section 426 of the Criminal Procedure Code, 
1898, deals with a special case restricted to the 
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“CRIMINAL PROCEDURE CORE, S. . 426 
=f Contd.) 


period while the appeal is: pending before an ap- 
pellate Court while s. 401 of the Code deals with 
the remainder of the period after conviction. The 
“words “at. any time” in, s. 401 emphasise that 
the power under that section can be exercised 
‘without any limit of time, but they do not neces- 
“sarily lead to the inference that this power can 
-also. be exercised while the Court is seized of 
the same matter under s. 426. 
K. M NANAVATI y. STATE OF BOMBAY. 

63 Bom. L.R. (S.C.) 221. 


DELEGATED LEGISLATION, doctrine of. 

Per Subba -Rao J;;: The Constitution confers 
a power and imposes a duty on the Legislature 
to make laws. The €ssential legislative function 
«dš the determination of the legislative policy and 
ats formulation as a rule of conduct. Obviously 
at cannot abdicate’ its functions in favour of an- 
ether. But in view of the multifarious activities 
“of the welfare State, it cannot presumably work 
‘out all the details to suit the varying aspects of 
4 complete’ situation. It must necessarily dele- 
gate the working out of details to the executive 
‘or any other agency.. But there is a danger in- 
“herent in such a process of delegation. An over- 
“burdened Legislature or “ono controlled by a 
powerful executive may ‘unduly overstep the 
4imits of delegation. It may not lay down any 
policy at all; it may declare its policy in vague 
wand general terms; it may not set down any 
-standard for the guidance of the executive; it may 
confer arbitrary power: on the executiye to change 
‘or modify the policy laid down by it without re- 
‘serving for itself any control over subordinate 
degislation. The self-effacement of legislative 
power in favour -of ‘another agency either in 
whole or in part is beyond the permissible limits 
of delegation. It is for a Court’to hold on a 
dair, generous and liberal construction of an 
4mpugned statute whether the Legislature exceed- 
æd such limits. But the said liberal construction 
‘should not be carried by the Courts to the extent 
‘of always trying to discover a dormant or latent 
‘legislative policy to sustain an arbitrary power 
-on executive authorities. It is.the duty of the 
‘Court to strike down without any hesitation any 
blanket power conferred on the eee by the 
‘Legislature. ` 
"VASANLAL y. STATE OF BOMBAY. 

63 Bom. L.R. (S.C.) 138, 


COMPANIES Acr, 1913, 
63 Bom. L.R. 122. 


DIRECTOR. See 
S.. 9 1-B. 


IDISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT (XLIV of 1954), 
S. 7—Civil Procedure Code (Act V of 1908), 
Sec. 60; O. XXI, rv. 46—Compensation payable 
‘to displaced person under s. 8—Whether such com- 
pensation a debt due to such person and attach- 
able i. in claim made against him. í 
* Net compensation determined under s. 7 of 
the Displaced Persons (Compensation and Reha- 
Hilitation) Act, 1954, and payable to the dis- 
placed person under s. 8 of the Act, is a debt 
im favour of such person which is capable of 
attachment in a claim made against the displaced 
person. 
KHUDABADI ETC. BANK v. VERMA. . 
~- 63 Bom. L.R. 684. 


GENERAL INDEX. 
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DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT, 3. 8. See 
DiIspLacep PERSONS (COMPENSATION AND RE- 
HABILITATION ) Acr, 1954, S. 7. 63 Bom. L.R. 684, 


DRUGS ACT (XXIII of 1940), S. 18—Criminal 
Procedure Code (Act V of 1898), Secs. 179, 180 
~eAccused purchasing drugs not of standard 
prescribed under Act, from company manufac- 
turing drugs at Calcutta—Accused bringing drugs 
for sale at Nasik-—~Accused and manufacturing 
company and its directors tried by Court at Nasik 
-Whether Court has jurisdiction to try company 
and its directors-~‘Distribute”’, meaning of word 
in s. 18(a). 

Accused No. 1, who was trading in the Nasik 
district, purchased some drugs from accused No. 
2, a company which was manufacturing the drugs 
at Calcutta. Accused Nos. 4 to 6 were the direc- 
tors of the Company. Accused No. 1 transfer- 
red by rail some of these drugs to Nasik. As the 
drugs on inspection at Nasik were found to be 
not according to the standard prescribed in the 
Drugs Act, 1940, the accused were ‘prosecuted 
under s. 18 of the Act. Accused Nos. 2 to 6 
contended that so far as they were concemed the 
offence was complete at Calcutta and, therefore, 
they could not be tried at Nasik for the offence 
charged against them. On the question whether 
accused Nos. 2 to 6 could be regarded as having 
committed any offence within the jurisdiction of 
the Court at Nasik within the meaning oí 
s. 18{a) of the Act:— 

Held, that though the sale of the drugs was 
complete at Calcutta, as the drugs were intended 
for Nasik, the process of distribution commenced 
at Calcutta and ended at Nasik where the goods 
came to repose for the purposes of sale, and 

that, therefore, s, 179 of the Criminal Procedure 

Code, 1898, applied to the case and the Court at 
Nasik had jurisdiction. to try accused Nos. 2 to 6 
for the offence charged against them. 
_ Held, further that as accused’ Nos. 2 to 6 had 
sold the drugs to accused No. 1 at Calcutta which 
enabled the latter to commit the offence under 
s. 18 at Nasik, they had abetted the offence 
committed by accused No. 1 and, therefore, s. 180 
of the Criminal Procedure Code applied and the 
offence could be tried by the Court at Nasik. 


STATE v. NATHUMAL DAMUMAL. 


63 Bom. L.R. 362. 


EVACUEE INTEREST (SEPARATION) ACT 
(LXIV of 1951), S. 2—Administration of Evacuee 
Property Act (XXXI of 1950), Sec. 8—Transfer 

eof Property Act (IV of 1882), Sec. 55(6)(>)— 
Charge on property under s. 55(6)(b) of Transfer 
of Property Act sold under s. 10 of Act LXIV 
of 1951—Whether charge destroyed on such sale— 
Meaning of word “claim” in s. 2(b) of Act LXIV 
of 195I—Encumbrances and liabilities referred to 
in s. 11(1) of Act, what are—Custodian of Eva- 
cuee Property in whom property vested whether 
person claiming under evacuee within s. 55(6)(b) 
of Transfer of Property Act—Whether transferee 
of such property from Custodian bound by charge 
created under s. 55(6)(b). 

The Custodian of Evacuee Property in whom 
the property of an evacuee is vested under s. 8 
of the Administration of Evacuee Property Act, 
1950, cannot be said to be a person claiming under 
the evacuee for the purposes of s. 55(6}(b) of 


~ 
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S. 2—(Contd.) 


the Transfer of Property Act, 1882. Where, how- 
ever, in the course of administration of the eva- 
cuee property the Custodian sells it the trans- 
feree from the Custodian would be bound by a 
charge created on the property under s. 55(6)(d) 
of the Transfer of Property Act. 

A charge created on property under s. 55(6)(b) 


of the Transfer of Property Act, 1882, is not. 


destroyed by the fact that the property was put 
to sale as “composite property” by the Competent 
Officer under s. 10 of the Evacuee Interest (Sepa- 
ration) Act, 1951. 

The definition of the word “claim” in s. 2(b) 
of the Evacuee Interest (Separation) Act, 1951, 
excludes a statutory charge or charge under a 
decree or a charge of any-other kind. 

The encumbrances and liabilities referred to in 
s, 11(7) of the Evacuee Interest (Separation) Act, 
1951, must be deemed to be those which flow from 
the claim to which reference is made earlier in 
the section. 

MAHOMED EBRAHIM vy. ESSAK. 


'63 Bom. L.R. (0.C.5.) 798. ° 


e—a, 10. See EVACUEE INTEREST (SEPARA- 
TION ) Act, 1951,'8. 2, 63 Bom. L.R. (O.C.3.) 798. 


———-—-§. 11(1). See Eyacuge INTEREST (SEPA- 
RATION ) Act, 1951, S. 2. 


63 Bom. L.R. (0.C.5.) 798. 

EVIDENCE ACT (I of’ 1872), S. See 
CONSTITUTION OF INDIA, ART. 20(3).. 

63 Bom. L.R. 559. 


131, 


FEE AND TAX, distinguished, - 

The only feature of the Court-fee, which distin-. 
guishes it from a tax is that unlike the tax, which 
i$ an imposition made for public purposes with- 
out any reference to any special benefit to be con- 
ferred upon the payers of the tax, the Court-fee 
is imposed on persons who want to file docu- 
ments in the Court or obtain certified copies from 
the Court and the imposition can thus be said 
to have reference to the special benefit, of getting 
documents filed or receiving copies which are ob- 
tained by the persons from whom payment is 
asked. ‘There is, however, no monetary measure 
of the fees charged for the services rendered, and 
the levy of the- fees can also not be said to be 
in proportion to the services rendered. As to the 
second element, namely, that the fees collected 
had, to be earmarked to meet the expenses for 
rendering the services and must not go to the 
general revenue, of the State to be spent for 
general - public purposes, this clement ‘was never 
present in the Court-fees levied and collected. 
The fees collected under the Court-fees Act were 
always considered as raised for general revenue 
and went to the general public revenue, 

C, P. SYNDICATE v. Commr., Inc.-rax. 
63 Bom. L.R. (O.€.J.) 834. 


FINANCE ACT (XIV of 1949), THIRD SCHE- 
DULE, Part I, B proviso cl. (i)-—-Finance Act 
(XXV of 1950}, First Schedule, Part I, proviso 
el. (ii)—Declaration of- excess dividend by assessee 
company having no undistributed, profits in years 
preceding years of assessment—W hether company 
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FINANCE A€T, THIRD SCHEDULE, Parte L? 
B proviso cl. (ii)—-(Conid.) 


liable to pay additional tax under“provisions of: 


Finance Acts. . 
The fictions introduced by proviso ‘cl. (ii) to- 
paragraph B of Part I of the Third Schedule to` 
the Indian Finance Act, 1949 (corresponding te- 
proviso cl. (it) to paragraph B of Part I-of ther 
First Schedule to the Finance Act, 1950) postulate 
that there should be undistributed profits of one 
or more years immediately preceding the previous. 
year, that such ‘undistributed profits shoujd be 
sufficient to cover the amount of excess dividend’ 
actually paid out in the previous year under assess-- 
ment, and that the undistributed profits should 
not have been taken likewise to cover an excess-_ 
dividend of any other previous year. Where there 
are to profits of any preceding year or years, 
the fiction wholly fails and the method of calcula— 
tion, equally so. : 
COMMR., INC~TAX y. JALGAON Execrric Co. m 
63 Bom. L.R. (S.C.) 549. 


FINANCE ACT (XXIII of 1951), FIRST SCH- 
DULE, Part I, B—Company incurring loss in, 
assessment year and adjudged not liable to-in- 
come-tax—Company in same year declaring divi-~ 
dends which were undistributed profits of pre~ 
ceding ‘years—Whether company liable to pay ad-: 
ditional income-tax by reason of fact that it had’ 
declared “excess  dividend’’—Construction of, 
statute. : 

For the assessment year 1951-52-the assesses: ` 
company was found to have incurred a Joss and? 
was thus adjudged to be not liable to income-tax.- 


‘In that year, the assessee company had made pro--- 


fits: but the depreciation allowance under the- 
Indian Income-tax Act converted the profit into- 
loss‘for income-tax purposes. In the same year 


. the assessee company declared dividends which: 


were undistributed profits of preceding years: Thos 
Incomé-tax Officer treated these as “excess divi-- 
dend” and levied additional income-tax as pro- 
vided in'Paragraph B of Part I of the First Sche- 
dule to the Finance Act, 1951. The assessee- 
company contended that inasmuch as there was: 
no income at all which was taxable the words- 
“on the total income” in Para. B did not apply” 


, to it and, therefore, no additional income-tax could’ 


be charged under it:— 

Held, that as in the present case there was no’ 
total income at all,.the second paragraph of the 
proviso to Para. B of Part I of the First Sche- 
dule to the Finance Act, 1951, ceased to be work- 
able and the assessee was not liable to pay the 
additional tax under. it. 

In framing’ the proviso to Para. B the ‘Legisla-- 
ture had in mind the case of persons paying divi-- 
dends beyond a reasonable portion of their income. 
A, rebate was intended to be given to those wheo- 
kept within the limit and an enhanced rate was- 
to be imposed on those who exceeded ‘it. The 
law was calculated to reach those persons whe 
did the latter even if they resorted to the device 
of keeping profits back in one year to earn rebate. 
to pay out the same profits in the next. For 
this purpose, the profits of the earlier years, were- 
dèemed to be profits of the succeeding years. But 
the Legislature failed to fit in the Jaw in the- 
scheme of the Indian Income-tax Act under. which- 
and to effectuate which the Finance Act is passed.. 


ely 23 


HINANCE ACT, .1951; FIRST ‘SCHEDULE; 
Part I, B—(Contd.) S 


The Legislature Ga language Tuone to ine 
come, and applied the rate to the “total income”; 


Therefore, the law must’ fail in those cases’ where 
there is no total income at all, and the Courts 
cannot be invited to supply the omission made 
by the Legislature. 

If the words of a taxing statute fail, then so 
must the tax. The Courts cannot, except rarely 
and in clear cases, help the draftsmen by a favour- 
able canstruction. 

Commr., INC.-TAX vy. ELPHINSTONE MILLS. 
63 Bom. L.R. (S.C.) 542. 


——_—~-FIRST SCHEDULE, PART 1, B, PRO- 
VISO Cl. (ii}-Finance Act (XIV of 1953), Sec. 
2—Indian Income-tax Act (XI of 1922), Sec. 3— 
Dividend declared by assessee company for rele- 
vant assessment year exceeding ceiling of dividend 
fixed by Legislature—Additional income-tax levned 
on excess dividend declared from undistributed 


profits of earlier years under Finance Act—Whe- 


ther such tax effective. 

The fiction contained in the explanation (i) to 
cl. (ii) of the proviso to para. B of Part I of the 
First Schedule to the Finance Act, 1951, provides 
only that the dividends shall be deemed to be out 
of the profits not of the previous year under ass- 
essment but of some other years. What the Act 
fails to do is to make them “total,income”, so 
as to take in the rate which is prescribed for the 
total income in the proviso. Unless the Act 
stated that after the working out of the fiction 


the profits of the back year or years shall be’ 


deemed to be a part of the total income of the 
previous year under assessment, the purpose of 
the Act fails. Income-tax is a tax on income of 
the previous year, and it would not cover some- 
thing which is not the income of the previous 
year, or made fictionally so. 
COMMR., INC.-TAX v. KHATAU Spa: & Wve. Co. 
E i 63 Bom. L.R, (8.C.) 218. 
GENERAL CLAUSES ACT (X of 1897), S. 26. 
The ban imposed by s. 26 of the General Clauses 
Act, 1897, cannot be invoked if the offences are 
not the same but are distinct. 
on OF BOMBAY v. S. L. APTE. . 
63 Bom. L.R. (S.C.) 491. 


GOVERNMENT SERVANT. See CENTRAL 
Civi Sic ia (TEMPORARY SERVICE) RULES, R. 3. 
; 63 Bom. L.R. 1. 


___—See CONSTITUTION OF INDIA, ArT. 123(¢1). 
: 63 Bom. L.R. (0.C.3.) 774. 


GROSS ANNUAL RENT, determination of. See’ 
CITY OF NAGPUR Corporation Acr, 1948, S. 114; 


, 63 Bom. L.R. 765. 
HIGH COURT, insolvency jurisdiction af. 


Under s. 45B of the Banking ‘Companies Act, 


1949, the High Court alone can entertain and 
decide an application for the’ issue of an insol- 
vency notice made by a banking company in li- 
quidation, notwithstanding the fact that the debtor 
does not reside within the limits of its jurisdic- 
tion. 
EXCHANGE Bing Etc. v: LAXMICHAND. f 
Ee 63 Bom. L.R. (O.C.3.} 889. 
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HIGH COURT, jurisdiction of. : 
The High Court at Bombay has jurisdiction to 


ae 
wy 


‘entertain a- petition for an order. appointing , a 


guardian of the property of a minor who is, 
residing outside the State of Maharashtra but the,. 


' property is ‘situated within the State. 


For the purposes of cl. 17 of the Amended. 


“Letters Patent.of the High Court, 1865, the High 


Court at Bombay has jurisdiction either if the 
infant is residing within the State of Maharashtra ` 
or if the ‘application concerns property situated: 
within the State of Maharashtra. 

JULIETA CIRIACO vy. LILA. -63 Bom. L.R. 273.. 


nature and extent of jurisdiction of, ix 
issuing writ of certiorari. 

A writ of certiorari under art. 226 of the Con- 
stitution of India can be issued by the High Court 
not’ only in cases of illegal exercise of jurisdic- 
tion but also to correct errors of law apparent: 
on the face of the record; errors of fact though 


. they may be apparent on the face of the record, 
cannot be corrected. 


Ampica MILLS v. S. B. BHATT. ` 
63 Bom. L.R. (S.C.) 497. 


powers of—Whether constitutionality of 
J23(1) or 
Rules framed under proviso to art. 309 justiciable. 
The provisions of art. 310 of the Constitution 
of India do not come in the- way of the Court in 
examining the legality or constitutionality of an 
Ordinance promulgated by the President under. art. 
123(1) of the Constitution or Rules framed by. 
the President or Governor, as the case may be, 
under the proyiso to art. 309 of the Constitution.. 
Having regard to the provisions of arts. 13 and. 
226 of the Constitution of India and having re- 
gard to the legislative nature of the power con- 
ferred on the President by, art. 123 of the Consti- 
tution and the proviso to art. 309 of the Constitu:, 
tion, it is open to the Court to examine the con- 
stitutionality of the. Essential Services Maintenance 


' Ordinance, 1960, promulgated by the President 


under art. 123(7) or the Central Civil Services, 


: (Conduct) Rules, 1955, framed under the pro- 


yiso to. art. 309, when action taken, thereunder 


- by any authority located within the territory over. 


which the Court exercises jurisdiction is chal-. 
lenged by any person on the ground that his fun- 
damental rights have been thereby violated. 
S. VASUDEVAN v, S. D. MITAL. 

63 Bom. L.R. (0.C.3.) 774. 


HINDU LAW. 
i. Adoption. 
2. Joint Hindu Family. ia 
(a) COPARCENER. ” 
“ 3. Marriage: See: Hixpu MARRIAGE ACT. 
(a) JURISDICTION. 
(b) MAINTENANCE. 
4, Succession: See HINDU Succession ACT: 


1, Adoption. 


——---- Adoption—Mother—One son dying be- 
fore her husband, leaving widow, and other Son 
dying unmarried after her husband's death—Whe- 
ther adoption made by mother during presentè 
of~her daughter-in-law valid—What amounts.-te 
“inter position of the son’s widow.” st 
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One M had two sons K and R. K died during 
the lifetime of M, leaving behind him his widow 
B. M then died leaving: behind his son R, his 
widow BH and his daughter-in-law B. Thereafter 
R, who was unmarried, died leaving BH as his 
nearest heir. BH then adopted the plaintiff to 
her deceased husband M and then her daughter- 
in-law B adopted the defendant. On the ques- 
tion whether at the time when BH adopted the 
plaintiff, her power to adopt had already extin- 
guished as: B was there in the family competent 
to continue the line by adoption: — 

Held, that the power of the widow BH to adopt, 
which was in abeyance during the lifetime of her 
son R, revived on his dying unmarried and leaving 
her alone as his nearest heir, 

that the mere presence of BH’s daughter-in-law 
B, who was the widow of K who had predeceased 
his father, M, did not amount to “interposition 
of the son’s widow” so as to bring her power of 
adoption to an end, and 

_that, therefore, the plaintiff’s adoption by BH 
asa son to her deceased husband M was valid. 


SAHEBRAO yv. RANGRAO. 


63 Bom. L.R. 411. 


2. Joint Hindu Family. 
(a) `, COPARCENER. 


——Joint Hindu Family—Coparcener—Co- 
parcener entering into partnership with stranger. 

Where a coparcener enters into partnership with 
strangers, the Hindu undivided family exercises 
no controlling power of management over the 
partnership firm. In that view of the matter the 
partnership firm cannot be an “affair”? of the 
Hindu. undivided family capable of being con- 
trolled and managed by the Hindu undivided 
family as such. 

A Hindu undivided family carried on business 
without the taxable territones. Two of the mem- 
bers of the joint family started, with the family 
funds, a partnership firm within the taxable terri- 
tories with other persons. On the question whe- 
ther the Hindu undivided family- could be said 
to be resident in the taxable territories under 
s, 4A (b) of the Indian Income-tax Act, 1922:— 

Held, (by Das and Kapur JJ. Hidayatulla J., 
dissenting) that, on the facts of the case, both 
under Hindu law and partnership law the Hindu 
undivided family as such could exercise no con- 
trol and management over the partnership firm, 

that this partnership business belonged to the 
partners of the firm and it could not be said that 
the business was the “affair” of the Hindu un- 
divided family within the meaning of s. 4A(b) 
of the Act, and 

that, therefore, the Hindu undivided family 
could not be said to be resident in taxable terri- 
tories under s. 4A(b). 
COMMR., INC.-TAX v. NANDLAL. 

63 Bom. L.R. (S.C.) 208. 


a 


3. Marriage. 


BINDU MARRIAGE ACT (XXV of 1955), S. 21 
Applicability of O. IX, r. 13 of Code to pro- 
ceedings under Hindu Marriage Act. 
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Proceedings under the Hindu Marriage Act. 
1955, are regulated by the Civil Procedure Code, 


1908. Therefore, O. IX, r. 13, of the Code is. 


applicable to such proceedings. 
SUNANOA v. GUNDOPANT, 63 Bom. L.R. 125. 


(a) JURISDICTION. » ` 
maere S 25—Whether Court has jurisdiction to 
pass orders under s. 25(1) in absence of decree. 

The existence of a decree is a condition, prece- 
dent to the exercise of jurisdiction under s. 25(1) 
of the Hindu Marriage Act, 1955. If there is no 
decree, then this ancillary relief for permanent 
alimony and maintenance under s. 25(2) of the 
Act will not be available to the applicant. 
SHANTARAM GOPALSHET yv. HIRABAI. 

63 Bom. L.R. 676. 


(b) Maintenance. 


manene e 25meBombay Hindu Divorce Act (Bom. 


XXH of 1947), Sec. &—Maintenance awarded to- 


wife on dissolution of marriage—Wife leading im- 
moral life subsequent to order for mainienance— 
Forfeiture of her right to claim maintenance. 


The right of maintenance allowed to the wife 


on dissolution of marriage under the Hindu Mar- 
riage Act, 1955, must be kept confined within the 
four corners of the provisions of the statute. It 
will not be Segitimate to amplify the scope of 
that right by reference to general principles of 
Hindu law. Therefore, once it is proved that 
the wife has been leading an immoral life she for- 
feits her right to claim maintenance which is 
awarded to her at the time of the dissolution. 
AUDUMBAR GANGARAM v. SONUBAI. 

63 Bom. L.R. 595. 


4. Succession. 


HINDU SUCCESSION ACT (XXX of 1956), § 
4. See Hinpu Succession Act, 1956, S. 14. 
63 Bom. L.R. 576. 


nannies, I4—_Alienation effected by Hindu 
widow prior to commencement of Act-—-Whether 
reversioners can challenge such alienation after 
coming into force of Act. 

Sections 4 and 14(/) of the Hindu Succession 
Act, 1956, affect property held and possessed by 
a Hindu female at the date of the commence- 
ment of the Act and cannot affect any property 
which was held and possessed in the past by such 
female but which she had transferred and thereby 
ceased to hold and possess at the date of the 
commencement of the Act or to which succession 
had opened on her death before the commence- 
ment of the Act. Therefore, in respect of thé 
properties which are dealt with under s. 14 of 
the Act, the Hindu female having become the ful! 
owner, the rights of the reversioners disappear; 
but in respect of such properties which are not 
dealt with in s. 14 the position remains the same 
as before under the customary Hindu Jaw and 
the reversioners are not done away with in res- 
pect of such property. The reversioners are, 
therefore, entitled to challenge the alienation of 
such property and file suits to protect their rights. 
BAPURAO DHONDIBA y. NEROJI. 

63 Bom. L.R. 576. 
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NDU-SUCCESSION ACT, S. 15e: See HINDU 
SUCCESSION ACT, 1956, S. 14. 
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HYDERABAD AGRICULTURAL DEBTORS 
RELIEF ACT (XVI of 1956), S. 65—Hyderabad 
Debt Conciliation Act (1.0of 1349 Fasli), Secs. 3, 
28—Proceeding before Debt Conciliation Board 

of nature described in proviso (a)(ii) of s. 
65 of Act of 1956, pending before ‘Board when 
Act of 1956 coming into force—Whether such 
proceeding lapses and ceases to exist. 

The,second part of the proviso to s. 65 of the 
Hyderabad Agricultural Debtors Relief Act, 1956, 
is void and ineffective. Therefore any proceed- 
mg before a Board established under s. 3 of the 
Bebdt Conciliation Act, 1349 F. and of the-nature 
described in the second part of the proviso to s. 
65 of the Hyderabad Agricultural Debtors Relief 
Act, 1956, pending before such Board at the 
date when the Act of 1956, came into force, 
would lapse and cease to exist. 

MOHANLAL KANAYALAL v. LALCHAND. 
63 Bom. L.R. 183. 


6 Bom. L.R. 576. 


HYDERABAD TENANCY AND AGRICULTU- 
RAL LANDS ACT (XXI of 1950), S. 38E—De- 
ceased landholder leaving heirs--Whether holding 
ef deceased to be treated as one unit for purposes 
ef proviso to s. 38E(1). 

For the purposes of the proviso to s. 38E(2) of 
the. Hyderabad Tenancy and Agricultural Lands 
Act, 1950, the holding of a deceased Mahomedan 
must after his death be treated as one unit, unless 
it i divided by metes and bounds and the shares 
ef his heirs in it are separated. 

Under s. 38E of the Act the tenant becomes 
the owner of the entire land held by him, ie. 
#f the shares of all the joint holders in it, whe- 
ther they are Hindus or muslims or belong to 
any other community, subject to the condition 


that the land left with all the joint holders toge-. 


vher is not less than two family holdings. 
ABDUL SAKUR Y. MARUTI BALI. 63 Bom. L.R. 607. 


IMPORT QUOTA CERTIFICATE, transfer of. 
See IMPORTS AND Exports (CONTROL) Act, 1947, 
S 3. 63 Bom. L.R. (O.C.J.)'1. 


IMPORTS AND EXPORTS (CONTROL) ACT 
(XVII of 1947), S. 3—Imports (Control) Order, 
F955, Cls. 3, 5, 6—The Import Trade Control 
Policy. Paras. 12, 13, 15, 72, 73—Trade Control 
Hand Book of Rules & Procedure, 1956—Import 
quata certificate transferred to person by Chief 
Controller of Imports and Exports—W hether trans- 
feree entitled to rely upon transfer for period 
anterior to obtaining of sanction—Whether such 
sanction condition precedent to grant of import 
licence—Transfer sanctioned whether entitles trans- 
jJeree to obtain licence for -period prior to grant 
ef sanction. © . 

A person in whose. fayour an import ‘quota 
certificate is transferred by the Chief Controller 
of Imports and Exports will be entitled to rely 
upon that transfer only for. a period subsequent 
to such sanction or recognition and not for any 
anterior period. As.such sanction is a condition 
precedent to the.grant of an import licence, the 
transfer sanctioned cannot, therefore, entitle the 
person to obtain a licence from the Joint Chief 
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IMPORTS AND EXPORTS ia ACT, 
S. 3—(Contd.) 


Controller of Imports in peepee of a period prior 
to the grant of the sanction. 

A partnership firm which was recognised by 
the Import and Export Authorities as an estab- 
lished importer and to which quota certificates 
were granted for importing certain goods, was 
dissolved by a deed of dissolution on the retire- 
ment of one of the partners.on August 3, 1957. 
The firm- was thereafter reconstituted by the peti- 
tioners who were the remaining members. The 
petitioners then applied to the Chief Controller o! 
Imports and Exports for transfer to them of the 
import quota certificates which were held in the 
name of the original firm but this application was 
refused on the ground that the deed of dis- 
solution of the firm did not contain a clear state- 
ment to the effect that the continuing partners 
had taken over all the assets and liabilities of the 
dissolved firm. A fresh application was made by 
the petitioners on Apn! 27, 1958 along with a 
supplementary deed of dissolution of partnership 
and release. On June 6, 1958, the Chief Con- 
troller of Imports and Exports informed the peti- 
tioners that instructions were sent to the Joint 
Chief Controller of Imports that quota licences 
admissible to the old firm on the basis of the 
past imports-exports should ‘in future” be issued 
in favour of the petitioners. In the meantime, 
on December 27, 1957, the petitioners applied to 
the Joint Chief Controller of Imports for grant of 
import licence for the period October 1, 1957 to- 
March 31, 1958, but on June 23, 1958, the Joint 
Chief Controller informed the petitioners that their 
application could not be considered “under exist- 
ing instructions” received from the Chief Con- 
troller. On the question whether the Joint Con- 
troller had power or authority to refuse to grant 
a licence after the Chief Controller had given his 
approval to the transfer of the quota certificates 
of the dissolved firm in favour of the petitioners, 
it was contended by the petitioners that once the 
approval was granted, the transfer of quota rights 
related back to the date of the dissolution of the 
old firm and, therefore, the petitioners were en- 
titled by virtue of that approval to the transfer 
of the quota rights to obtain import licences as 
from the date of transfer and not from the date 
of the approval of the transfer by the Chief 
Controller: — 

Held, that as a quota right was not a property 
which was transferable in law, by reason of the 
dissolution of the partnership firm, no transfer 
had taken place with respect to the quota rights; 

that the petitioners would be entitled to rely 
upon the transfer of the quota nghts only for 
a period subsequent to the sanction of the transfer 
of the quota. certificates and not for any anterior 


' period, and 


that as the transfer of the quota certificate is 
a condition precedent to the grant of an import 
licence, the petitioners were not entitled to obtain 
an import licence in respect of a period prior to 
the grant of the transfer sanction. 

Held, further, that the petitioners’ application 
for grant of an import licence made on Decem- 
ber 27; 1957, though made within the time pre- 
scribed (i.e. December 31, 1957) and though 
made well before the expiry of the licensing 
period, could not be considered by the Joint Chief 


10607 ` THE BOMBAY. LAW REPORTER. [VOL LXII, 

e Q: ERA 
IMPORTS AND EXPORTS (CONTROL) Aie IMPORTS AND EXPORTS. A Ean Aes 
S. 3—{Contd.) a S. 3-—{Conid. es , 
Controller because.at the date-of the application. S. 167 (8) of the Sea Customs Act.. Importation 


the petitioners were not, recognised as transferees. > 
of the quotarights:. - 
JAGANNATH v. VARADKAR. 

63 Bom. L.R. (0.€. z 1, 


aw 3 kd 
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rn. i Saon Trade Conirol Order, 1955.' 
Clauses 3, 5-~Sea Customs Act (VIII of 1878),. 
Sec. 167(8)-~-Goods imported by person under’ 
licence issued to another party—Whether such 
goads liable to be confiscated—-Goods imported 
without licence or by person not authorised to: 
import goods or in bréach of conditions in licence 
whether hit by s. 167(8), Sea Customs Act. 

A licence to import certain goods was issued 
in, favour of a partnership’ firm. One of the 
conditions of the licence was to the following 
effect: “It shall be deéméd to be a condition of 
every licence that the goods for the import of 
which the licence is granted shall be the -pro-. 
perty of the licencee at the time of the imrports’’. - 
A person who had no connection with the firm, 
imported the goods under a bill of lading which 
was negotiated in his favour and cleared- the’ 
goods under a bill of entry-and the aforesaid: 
licence. The goods were sold to the petitioners.’ 
The Customs authority however found that the' 
person who had imported the goods was in no 
manner, connected with the hcence and that he' 
had imported the goods unauthorisedly and ‘con- 
trary to law. Subsequently the goods were seized’ 
from the petitioners and ‘they were. ordered to. 
be confiscated under s. 167(8) of the Sea Customs 
Act, 1878, read-with s. 3(2) of the Imports and: 
Exports ' (Control): Act, 1947. The petitioners 
inter alia contended: that although the cléarance 


of the goods constituted a breach of one’ of the 


conditions of a valid licence, it did not consti- 
tute any breach of the ‘provisions of the Import 
Trade Control’ Order, 1955, or the Imports “and | 
Exports (Control) Act, 1947: — | 

Held, that in this case there ‘was a complete: 
and clear violation of the provisions of 's. 3 of. 
the Imports and Exports (Control) Act; 1947," 
and clauses 3 and 5 of the Import Trade Control! 
Order, 1955, and 

that} therefore, the goods were liable to. be 
confiscated. 

Importation of goods mentioned in” Schedule I 
of the Import Trade Control Order, 1955, with- 
out a licence or bya person who himself is not 
authorised to import the goods or in breach of 
conditions in a licence’ will constitute an offence 
as mentioned in's. 167(8). of the Sea Customs 
Act, 1878. 

“What is penalised under s. 5 of the iano 
and Exports’ (Control) Act, 1947 is contraven- 
tion of “any order made or ‘deemed to have been 
miade under thé Act”: A licence or conditions 
in a licence cam never be equated with an ahd 
made under the- Act. 

The scope and’ effect of s. 167(8) of the Sia: 
Customs Act, 1878, is much wider than that of 
s. 5 of the Imports: and Exports (Control) Act, 
1947.. It is not-illegal nor impossible to make 
a finding that contravention of compulsory ` -con<. 
ditions: as: mentioned.in cl. 5(3) of the Import 
Trade Control .Order,, 1955, as reproduced int a 
licence constitutes an offence ` as .mentioned in 


of goods- mentioned in Schedule I of the Import, 
Trade Control Order -without a licence or by at 
person who himself is not authorised to import" f 
the goods or ın breach’of conditions in a licence’ 
would diréctly constitute such an offence. i 
YASVADAN & Bros, y. PILLat. ee: 
63 Bom. L.R. (O.C.5. ) 897. i 
bee E 5. See IMPORTS AND EXPORTS, ae 
TROL ) ‘Act, 1947, 8.3, 63 Bom. LR. (9. C.R) 897.. 


IMPORTS (CONTROL) ORDER, 1955, Cl. 3. 
See IMPORTS AND EXPORTS (CONTROL) Act, 1947, 


S. 3. 63 Bom. L.R. (0.0.5) 1.° 
Eo 26. 5. See IMPORTS AND EXPORTS (Con-` 
i TROL). ACT, 1947, 8S. 3. 63 Bom. L.R. (0.C.3.) 1.” 


See IMPORTS AND Exports (Con-. 
63 Bom. L.R. (O.C.3.) I- 


———Cl. 6. 
TROL) Act, 1947, S. 3. 


INCOME-TAX ACT (XI of 1922), 8. 3—Asso- 
ciation of persons, crucial test for determining. 

The crucial test for determining what is an asso- 
ciation of persons within the meaning of s. 3. 
of the Indian Income-tax- Act, 1922, is that-an, 
association of persons must be one-in which two- 
or more persons join in a common purpose or 
common action and the association must be one’ 
the object of which is to producé Eicon: profits: 
or gains. 

There is no formula of universal ‘application’ ‘as 
to what facts, how many of them and° of *what- 
nature, are-necessary to come-to a conclusion 
that there is an association of persons within the- 
meaning of s. 3 of the Act; it must depend: on- 
the particular facts and» circumstances of each- 
case as’ to whether the conclusion can be. drawn* 


-or- not: 


Inc. “FAX V. INDIRA, 


ComMMR., ` 
i - 63 Bom. L. R. (S.C) 197. 


; EES 4--Commission payable to managing 


agents-—Where such commission accrues. 

Under the Indian Income-tax Act, 1922, nor. 
mally, the commission “payable by the managed 
company to the managing agents accrues at the 
place where the business is actually done, that 
is, where the services of the managing agents are - 
performed: 

SHOORJT VALLABHDAS y. Commnp.,- INC.-TAX. s 
63 Bom.-L.R. (S.C.) 201: 


oe A 4(i), EXPLN. 3. See I iconem. 
Act, 1922, S. 42(7). 63 Bom. L.R. 1011: l 


wii, 4A(b)—Coparceners in joint- Hindu 
family resident without taxable. territories- starting. 
business „with strangers within, taxable: territories. 
with joint family funds—Whether joint- familp. 
resident within taxable territories under-s. 4A(b) 
—-Meaning of expressions” ee and manages 
ment” and “affairs? in. s. 4A(b).~ ots 

.The. expression ‘control and ainara 
under-'s. 4A(b)-of+the Indian Income-tax Act, 
1922, . signifies controlling and directive power, 
“the head. and brain” and ‘furthermore. means, 
de facta control and`management .and not merely 
the right. or power. to-control and manage... -.> 


` 


- 


r a. 
21961.) y se 
oe 9 ® a 


“INCOME-TAX ACT, S. 4A(b) Contd.) 


- The word “affairs” in s. 4A(b) of the Act 
means affairs of a Hindu undivided family which 

‘are capable of being controlled and managed by 
the said-Hindu undivided family as such. 


Where a coparcener enters into partnership with f 


strangers, the Hindu undivided family exercises 
no controlling power of management over the 
partnership firm. ln that view of the matter the 
partnership firm cannot be an “affair” of the 
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INCOME-TAX ACT, S. 18—(Contd.}* 


tax which may become due and payable by the 
judgment-creditor on the plea that the cause of 
action on which the decree was passed was the 
contract of employment and a part of the claim 


‘decreed represented the amount due to the em- 
‘ployee judgment-creditor as salary or damage m 


lieu of salary. 

The decree passed by the Civil Court must be 
executed subject to the deductions and adjust- 
ments permissible under the Civil Procedure Code. 


~ Hind& undivided family capable of. being control- 
“led and managed by the Hindu undivided family 
“as such. 


1908. The judgment-debtor may, if he has a 
cross-decree for money, claim to set off the amount 


A Hindu undivided family carried on business 
without the taxable territories. Two of the mem- 
‘bers of the jont family started, with the family 
` funds, a partnership firm within the taxable ter- 
- ritories with other persons. On the question whe- 
ther the Hindu undivided family could be said to 
be resident inthe taxable territoties under s.4A(b) 
of the Indian Income-tax Act, 1922:—~ 
` Held, (by Das‘and Kapur JJ.;Hidayatullah J., 
dissenting) that,on the facts of the case, both 
under Hindu law and partnership law the Hindu 
undivided family as such could exercise no con- 
trol and management over the partnership firm, 
that this partnership business belonged to the 


partners of the firm and it could not be said that - 


the business was the “affair” of the Hindu un- 
divided family within the meaning of s. 4A(b) of 
the Act, and 

that, therefore, the Hindu undivided’ family 
‘could not be said to be resident in the taxable 
territories under s, 4A(b). 

Per Hidayatullah J. The coparceners who be- 
‘came pariners-could not say that they were not 
fconcerned with the Hindu undivided family to 
‘which they belonged -and an undivided ‘asset of 
which they-owned in common with others. Their 
investing moneys, becoming partners and running 
‘the’ partnership, “starting other partnerships were, 
from the view point “of the coparcenery accord- 
‘ing to Hindu law, as much the affair of the’ rest 
-of the family as their own. 

The Income-tax law anticipated that control 

--and management of the affairs of Hindu undivided 
families might easily -be in two or more places, 
-one Or more coparceners being within the tax- 
able territories-and the other or others, without. 
To prevent the escape of*tax and to get at the 
income of such families having multiple places of 
control and management, it was provided that the 
whole of the control and management must be 
without the taxable territories to avoid the impli- 
cation of residence. Otherwise, different copar- 
_ceners can manage different business in the tax- 
‘able territories and the family cannot be regarded 
‘as resident if the karta lived outside, an anomaly 
‘which does not really arise. 

/Commr., INC.-TAX v. NANDLAL. 

63 Bom, L.R. (S.C.) 208. 


—————§. 18—Amount payable ‘under decree 
partly representing amount due to employee judg- 
-ment-creditor as salary~-Whether employer judg- 
ment-debtor entitled under s: 18 to deduct in- 
come-tax which may become due and payable by 
-sudgment-creditor. i 

In respect of the amount payable under a judg- 
-ment debt, the debtor-is not entitled under s. 18 
æf the Indian Income-tax, 1922, to deduct income- 


‘in that © State. 


due thereunder. If there be any adjustment of 
the decree, the decree may be executed for the 
amount due as a result of the adjusiment. A 
third person who has obtained a judgment against 
the judgment-creditor may apply for attachment 
of ‘the decree and such decree may be executed 
subject to the claim of the third person: but the” 
judgment-debtor cannot claim to satisfy, in the 
absence of a direction in the decree to that effect. 
the claim of a third person against the judgment- 
creditor, and pay only the balance. The rule that 
the decree must be executed according to its tenor 
may be modified by a statutory provision. 

ALL INDIA REPORTER v. RAMCHANDRA. 

s : 63 Bom. L.R. (S.C.) 431. 


S. 42/1}—Taxation Laws (Extension to 
Merged States) Ordinance (XXI of 1949), Sees. 
3(1), 3(2), 5--Adaptation of Laws Order, 1950— 
Part of income of private limited company incor- 
porated within taxable territory derived from di- 
vidends received on shares held by it in company 
without taxable territory—Such income not 
brought within taxable territory but by resolu- 
tion passed’ at meetings of private limited com- 
pany held without taxable terntory, dividend de- 
‘clared out of such accumulated profits—Assessee, 
resident within taxable territory, and shareholder 
in private limited company, receiving without tax- 
able territory, net dividend on shares held by 
assessee—Whether such income deemed to have 
accrued to assessee within taxable territory-—W he- 
ther Explanation 3 to s. 4(1) of Indian Income- 
tax Act applies where dividend paid to resident 
shareholder. 

The’ assessee, a resident of Bombay, in the as- 
sessment year 1950-51, the previous year being 
‘calendar year 1949, received dividend income on 


-certain shares, purchased by the assessee im Bom- 


bay, im a private limited company incorporated 
under the Indian Companies Act and having its 
registered office in Bombay, where its meetings 
were usually held. The income of the company 
was derived mainly from dividends received by 


it from joint stock companies of which it held 


shares and one of such companies was incorpo- 
tated in the former Baroda State and operated 
The dividends received by the 
company on the shares held by it in the Baroda 
Company were ‘not brought into British India 
but they were kept in the Baroda State. In 1949, 
by resolution passed by the company at meetings 
of its shareholders held at Navsart in the former 
Baroda’ State, it declared dividends out of the 
accumulated profits held by it in the Baroda 
‘State. By virtue of these resolutions the assessee 
received-at Navsari in the calendar year 1949 a 
certain amount- by way‘of net dividend on her 
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shares of the company. This amount was not 
brought into British India but was kept in the 
Baroda State. On the question whether, the 
amount of this net dividend income accrued to 
the assessee in the former Baroda State, or whe- 


ther it was income accrued or deemed to have 


accrued to the assessee in British India: — 

Held, that though in fact the net dividend in- 
come accrued to the assessee in the former Baroda 
State, but as the source of the dividend income 
was the shares held by the assessee in the private 


limited company and the situs of those shares was , 
in Bombay the dividend income was an income: 


deemed to have accrued to the assessee in British 
India by virtue of the provisions of s. 42(7) of 


_the Indian Income-tax Act, 1922. 


Explanation 3 to s. 4(1) of the Indian Income- 
tax Act, 1922, applies only to the cases where 


the dividend is paid to a non-resident shareholder ' 
by an Indian company without the xan terri- 


tories. 
KUSUMBEN y. COMMR., INC.-TAX. 
63 Bom. L.R. 1011. 


S. 66. 
Applications made by an assessee under s. 66 of 


-the Indian Income-tax Act, 1922, after the com- 


ing into force of the Bombay Court-fees Act, 
1959, in respect of assessment proceedings com- 
menced when the Court-fees Act, 1870, was in 
force, are not governed by art. 16 in Schedule I 
to the Bombay Court-fees Act, 1959, but are 
governed by the Court-fees Act, 1870. Article 16 
in Schedule I to the Bombay Court-fees Act, 1959, 
in so far as it prescribes a new method of com- 
putation of claim in applications by the 
assessee under s. 66 of the Indian Income-tax 
Act, 1922, cannot apply to the aforesaid appli- 
cations. The rate that is fixed by art. 16 whose 


_ application only depends on the availability of 


this computation will not, therefore, also apply 
to such applications. 
C. P. SYNDICATE y, COMMR., INC.-TAX. 

63 Bom. k R. (0.C.3.) 834. 


INDUSTRIAL DISPUTES ACT (XIV of 1947), 
S. Uj). 

Persons employed as clerks in the Indian Audit 
and Accounts Department and the Income-tax 
Department are not workmen in an industry 
within the meaning s. 2/j) of the Industrial Dis- 
putes Act. 

S. VASUDEVAN v. S, D. MITAL. 

63 Bom. L.R. (0.C.3.) 774. 
—S. 2(00}—Retrenchment, meaning of— 
Termination of services when amounts to re- 
trenchment within meaning of Act. 

Retrenchment within the meaning of the Indus- 
trial Disputes Act, 1947, means discharge of 
surplus labour or staff i in a continuing or running 
industry, The question whether the termination 
of services amounts to retrenchment must be 
determined in each case on the facts and circum- 
stances of that case. If the termination of ser- 
vices is found to be due to the reason that the 
workman discharged was surplus, i.e. in excess 
of the requirement of the business or the industry 
concerned, it will amount to retrenchment within 
the meaning-of the Act. If the termination of 
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services is due to other reason, it will not const 

tute retrenchment. 

Manaa, Dir., NATIONAL GARAGE y. GONSALVES. 
- ” 63 Bom. L.R. (F.B.) 989. 


mai, 10. See INDUSTRIAL DISPUTES ACT, 
1947, S. 12. 63 Bom. L.R. (S.C.} 127. 


m 12—Whether s. 12(5) by itsebf and 
independently of s. 10(1) empowers Government 
to make a reference—Government when acting 
under s. 12(5) whether must base its decision 
only and solely on report made under s. 12(4} 
~~Administrative order passed by Government 


-under s. 12(5) refusing to make a reference when 


can be interfered with by Court—Considerations 


‘of expediency when permissible when Govern- 


ment has to decide whether to make a reference 
or not, 

The power to make a reference under s. 12(5) 
of the Industrial Disputes Act, 1947, which the 
appropriate Government will exercise if it comes 
to the conclusion that a case for reference has 
been made must be found in s. 10/1) of the Act. . 
When s. 12/5} says that the Government may make 
such reference it really means it may make such 
reference under s. 10/7). Section 12/5) by itself 
and independently of s. 10/7) does not confer 
power on the. Government to make a reference. 

A discretion to consider all relevant facts which 
is conferred on the Government by s. 10/7) of the 
Industrial Disputes Act, 1947, could be exercised 
by the Government even in dealing with cases 
under s. 12X5) of the Act, provided the said dis- 
cretion is exercised bona fide, its final decision 
is based on a consideration of relevant facts and 
circumstances, and the second part of s. 12/5) is 
complied with. 

The problem which the Government has te 


-consider while acting under s. 12(5)a) is whether 


there is a case for reference. This expression ' 
means that Government must first consider whe- 
ther a prima facie case for reference has been 
made on the merits. If Government comes te 
the conclusion that a prima facie case for refe- 
tence has been made then it would be open to 
the Government also to consider whether there 
are any other relevant or material facts which 
would justify its refusal to make a reference. 

The order passed’ by the Government under 
s. 12/5) of the Industrial Disputes Act, 1947, may 
be an administrative order and the reasons record- 
ed by it may not be justiciable in the sense that 
their propriety, adequacy or satisfactory character 
may not be open to judicial scrutiny; nevertheless if 
the Court is satisfied that the reasons given by 
the Government for refusing to make a reference 
are extraneous and not germane then the Court 
can issue a writ of mandamus even in respect of 
such an administrative order. 

Though considerations of expediency cannot be 
excluded when Government considers whether or 
not it should exercise its power to make a refe- 
rence it would not be open to the Government 


to introduce and rely upon wholly irrelevant or 


extraneous considerations under the guise of ex- 
pediency. It may for instance be open to the 
Government in considering the question of- “expe . 
diency to enquire whether ‘the dispute- raises 
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a claim which is stale, or which is opposed to 
the provisions of the Act, or is inconsistent with 
any agreement between the parties, and if the 
Government comes to the conclusion that tho 
dispute suffers from infirmities of this character, 
it may refuse to make the reference. But even in 
dealing with the question as to whether it would 
‘be expedient or not to make the reference Govern- 
ment must not act in a punitive spirit but must 
consider the question fairly and reasonably and 
take. into account only relevant facts and cir- 
cumstances. 

Any punitive action taken by the Government 
by refusing to refer for adjudication an industrial 
dispute for bonus would be wholly inconsistent 
with. the object of the Industrial Disputes Act, 
1947. 

STATE OF BOMBAY vy. K. P. “KRISHNA. 
“-* 63 Bom. L.R. (S.C.) 127. 


INDUSTRIAL DISPUTES 
63 Bom. L.R. (F.B.) 989. 


m, 25.5, See 
Act; 1947, S. 2(00). 


=, 25-FEF. See INDUSTRIAL DISPUTES 
ACT, 1947, S. Xoo). 63 Bom. L.R. (F.B.) 989. 


=, 25-FFF. See INDUSTRIAL DISPUTES 
Acr, 1947, S. 33-C. 63 Bom. L.R. 994. 


=, 33(2)-—Industrial Employment (Stand- 
ing Orders) Act (XX of 1946}—Employees of 
establishments not governed by Act XX of 1946 
—Whether employees of such establishments pro- 
tected by s. 33(2). 

Section 33/2) of the Industrial Disputes Act. 
1947, protects the rights of not only those em- 
ployees who are governed by standing orders but 
also of employees of establishments to which the 
Industrial Employment (Standing Orders) Act, 
1946, does not apply. : 
BreaT Bent v. SAWARKAR. 63 Bom. L.R. 998. 
i, 33C-—-Amount due to workman tinder 
s$. 25-FFF—Application by workman under 
s. 33C(2) to Labour Court for determination of 
amount due to him—Whether Labour Court has 
jurisdiction: to entertain such application—Labour 
Court whether can determine only monetary value 
of non-monetary benefits, 


Under s. 33C(2) of the Industrial Disputes Act, 


1947, the Labour Court has jurisdiction to enter- 
tain an application to determine the amount due 
to a workman under s. 25-FFF of the Act. It is 
open to the Court under s. 33C(2) of the Act to 
determine not only the monetary value of non- 
monetary benefits but also the actual amount due 


where it is alleged that certain monetary benefits , 


are not given. 
ABDUL RAHEMAN v. KULKARNI. i 
63 Bom. L.R. 994, 


INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (XX of 1946). See INDUSTRIAL 
Disputes Act, 1947, S, 33(2). 63 Bom. L.R. 998. 


INSURANCE ACT (IV of 1938), S. 105. See 
‘CONSTITUTION nce INDIA, Art. 20/2). 
63 Bom. L.R. (S. €) 491. 
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JURISDICTION—Civil Courts—Valuation of 


| claim—Plaintif{ claiming his share in property in 


partition suit—Whether pecuniary jurisdiction of 
Court determined by value of entire property~ 
Distinction between suit for partition and suit 
for administration—in suit for partition plaintiff 
claiming by -way of relief rendition of accounts 
and share of income found due on taking ac- 
counts—Whether such suit becomes one for ad- 
ministration of estate. i 

In a suit for partition it is the value of tbe 
share which the plaintiff claims in the joint family 
property or the property of which partition is 
sought, which determines the pecuniary jurisdic- 
tion of the Court and not the value of the entire 
property. 

In a suit for partition of property where the 
property is held by one of the members entitled 
to partition, the fact that the plaintiff by way 
of relief in the suit claims that the party in pos- 
session of the property be ordered to render ac- 
counts of the property, that the plaintiff be award- 
ed his share of the income that might be found 
due on taking such accounts and that, if neces- 
sary, the estate of the. deceased be administered 
by and under the directions of the Court, does 
not make the suit one for administration of the 


-eState. 


A true administration suit, when filed by an 
heir, does not restrict itself only to the share 
which he claims in the property and in the income 
of that property when held by another of the 
heirs. In an administration suit it will be neces- 


sary to claim that the estate of the deceased 


may be collected from wherever it is, that the 
debts due by the deceased be ascertained, that the 
outstandings due to the deceased may be ascer- 
tained and collected, that the parties entitled to 
a share in the estate after payment of the debts, 
be ascertained with their respective shares and 
that eventually whatever remains out of the estate 
after payment of the debts due by the deceased 
might be distributed among the heirs or persons 
entitled thereto in proportion to the shares that 
they might have a right to. 
SEBASTIAN ANTONIO v. RUDOLF MINGUEL. 

63 Bom. L.R. (0.C.J.) 552. 


LAND ACQUISITION ACT (1 of 1894), S. 31(2} 
Third proviso—Person lawfully entitled to share 
in compensation money whose claim not adjudi- 
cated upon under Act—Whether such person can 
file suit to recover his share from person who has 


- received compensation amount under Act. 


Under the third proviso to s. 31(2) of the Land 
Acquisition Act, 1894, a person who is lawfully 
entitled to a share in the compensation money 
is entitled to file a suit to recover his share from 
the person who may have received the whole or 
any part of the compensation amount awarded 
under the Act, unless the claim of such person 
is already adjudicated upon under the provisions 
of the Act or such person having had notice of 
such proceedings,’ appears therein and fails to 
assert and- prosecute his claim to a share in ac- 
cordance with the provisions of the Act. 

Suri DEO SANSTHAN v. CHINTAMAN. 
63 Bom. L.R. 692. 


LETTERS PATENT, CL. 12 (Bombay). See 
PRESIDENCY SMALL Cause Courts Acr, 1882, 
S. 18. 63 Bom. L.R. 169. 


{064 


“LETTERS PATENT, (Bombay), CL. 12—Suit by 
plaintiff mortgagee to enforce mortgage of pro- 
perty situate outside Bombay—Mortgagor defen- 
“dant residing outside jurisdiction of High Court 
_—Mortgage executed in Bombay and material 
part of cause of action arising in Bombay-—~Leave 
‘under cl, 12 not obtained by plaintiffi—Whether 
“Court has jurisdiction to try suit—Practice (Civil) 
—~Plaint, retan of—Whether Court can return 
plaint where it has no jurisdiction to try suit. 

In a suit for enforcing a mortgage by sale, the 
existence of property is an essential fact required 
‘to be proved by the plaintiff and the existence of 
the property at a particular place is a part of the 
‘cause of action in the suit which necessarily arises 
at the place where the property is situate. 

In a suit by the plaintiff mortgagee to enforce 
‘the mortgage of property situate outside Bombay, 
the mortgagor defendant was residing outside the 
jurisdiction of the High Court and did not carry 
‘on business or work for gain within its jurisdic- , 
“tion, but the indenture of mortgage was executed | 

-“in Bombay and a’ material part of the cause of 
“action also arose in Bombay:— 

- Held, that as the property mortgaged to the 
. plaintif was situate outside Bombay, a part of 
‘the cause of action arose outside Bombay and 
outside the ordinary limits of the jurisdiction of 
‘ihe Court, and 

that, therefore, in the absence of leave obtain- 
‘ed by the plaintiff under cl. 12 of the Letters 
‘Patent, the Court had no jurisdiction to try the 


> The practice on the Original Side of the High 

-Court is to dismiss suits where the Court has no 

jurisdiction to entertain or try the suits, The 

Court cannot entertain an application for return 

‘of plaint where the suit has -failed on the issue 
‘o£ jurisdiction. 

MANALAL RIKHBAJI v. MOHANLAL. 
i 63 Bom. LR. (9.C.3.) 969. 


CL. 15—Civil Procedure Code {V of 
"1908), O. IX, r. 13—Order under O.. IX, .r. 13 
setting aside decree: whether appealable’ under 
el. 15, Letters Patent—Whether such order a 
judgement within cl. 15. 

‚An order setting aside a decree under O. IX, 
r. 13, of the Civil Procedure Code, 1908, is not 
a judgment within the meaning of cl. 15 of the 
Letters Patent and consequently no appeal lies 
against such an order. It does not make any 
difference whether the order was made under this 
or purports to have been made under this 

€. 

ELPHINSTONE Etc. MILLS v, SoNDHI SONS. 
63 Bom. L.R. (F.B.) 947. 


awn — ACL. 17—Petition to High Court for ap- 
pointment of guardian of minors property— 
Minor residing outside State of Maharashtra but 
property situated within State~Whether High 
Court can entertain petition, 

The High Court at Bombay has jurisdiction to 
enfertain a petition for an order appointing a 
guardian of the property of a minor who is resid- 
ing outside the State of Maharashtra but the pro- 
perty is situated within the State. 

For the purposes of cl. 17 uf the Amended 
Letters Patent of the High Court, 1865, the High 
Court at Bombay has jurisdiction either if the 
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dnfant is residing within the State of Maharashtra 
‘or, if the application concerns property situated 
«within the State of Maharashtra. 

JULIETA CIRIACO v. LILA. 
oe 63 Bom. L.R. (O.C.J.) 272. 


LIMITATION ACF (IX of 1908), S. 4. See 
LIMITATION Act, 1908, S. 29. 63 Bom. L.R. 721. 


—_—_——S. 


5. See CRIMINAL PROCEDURE CODE, 
1898, S. 417. 63 Bom. L.R. (¥.B.) 98. 
$F, 20. + 


A pleader or an advocate is “the duly autho- 
rised agent’? within the meaning of that expres- 
sion in s. 20 of the Indian Limitation Act, 1908. 
Therefore, payment by him in execution is pay- 
ment by a duly authorised agent and as such-saves 
limitation. 

VITHALRAO GOPALRAO v. RAMKISHAN 

; 63 Bom. L.R. 54. 
————-§, 29. he 

‘The C.P. and Berke: Municipalities Act, 1922, 
is a “special law” as contemplated in s. 29 of the 
Indian Limitation Act, 1908, and, therefore, s. 4 
of the Indian Limitation Act would apply to an 
election petition under the C.P. and Berar Muni- 
cipalities Act, 1922. 

‘TRIMBAKSA RAMASA V. HABIB. . 63 Bom. LR. 721. 


———---§._ 29(2)-Delay in making application 
under $. 417(3) of Criminal Procedure Code, 1898 
—Whether such delay can be condoned under 
s. 5 of the Limitation Act—What is “special law” 
within s. 29(2) of Act-—Meaning of words “for 
the purpose of determining any period of limita 
tion prescribed” in s. 29(2). 

Delay in making an application under s. 417(3) 
of the Criminal Procedure Code, 1898, cannot be 
condoned by having recourse to s. 5 of the Indian 
Limitation Act, 1908. 

The expression “special law” in s. 29(2) of the 
Indian Limitation Act, 1908, means a provisionaf 
law, which is not applicable generally, but which 
applies to a particular or specified subject or class 
or subjects. Section 417/4) of the Criminal Pro- 
cedure Code, 1898, is, therefore, a special law 
within the meaning of s. 29/2) of the Indian 
Limitation Act. 

The fact that the first schedule to the Indian 
Limitation Act, 1908, does not prescribe any 
period of limitation for an application for spe- 
cial leave to appeal from an order of acquittal 
and s. 417(4) of the Criminal Procedure Code, 
1898, prescribes a period of limitation for such 
an application, makes the period prescribed by 
s. 417(4) of the Code, which is a special law, dif- 
ferent from that laid down in the first schedule 
to the Indian Limitation Act within the meaning 
of s. 29/2) of the Act. 

The words “for the purpose of determining any 
period of limitation prescribed” in s. 29/2) of the 
Indian Limitation Act, 1908, means for the pur- 
pose of deciding whether any proceeding is insti- 
tuted in time or can be treated as having been 
instituted in time. 

ANJANABAL v. YESHVANTRAO. 

. 63 Bom. L.R. (F.B.} 98. 


See  VAKALATNAMA, 
63 Bom. L.R. $¢- 


———~—ART, 182. 
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se aa 7 : 
MADHYA “PRADESH ‘LAND °REVENUE’ 
CODE (II of 1955), S. 185—Berar Land Revenue 
Code,- 1928, Sec. 67—Occupant ‘of . unalienated 
‘land adjoining bank of river—River changing its 
course and laying bare soil of river bed adjoining’ 
fand—Whether such occupant gets any right in 
soil of river bed under Acts—Alluvial land, what 
is, = 

~ The occupant of unalienated land adjoining the 
bank of a river does not get any right in the 
sail of the river bed exposed on account of the 
river changing its course, either under s. 67 of 
the Befar Land Revenue Code, 1928, or s. 185 
of the Madhya Pradesh Land Revenue Code, 
1955. 

Land formed on account of dereliction of its 
bed by a river cannot be called alluvial land 
formed on its bank. Alluvial land is land 
formed on or added to the ground border- 
ing a watercourse by gradual washing or carry~ 
ing of earth or other substances thereon. 

ANANT y. STATE OF BOMBAY. 63 Bom. L.R. 371.. 


——----§, 214. See nes VILLAGE PANCHA- 
yaTs-Act, 1959, S, 14. 63 Bom. L.R. 943. 


aiei 237. i ` i 
Thé power to make rules which is given to the 
State Government under s. 237 of the Madhya 
Pradesh ‘Land Revenue Code,- 1954, is confined 
to the power-to make rules regarding regulation 
of appointment of Patels under s. 205/1) of the 
Code alone. This power cannot be deemed to 
include the ‘power to ‘abrogate rules' made under 
some other Act and which have beer kept- in 
force and` operation by the statutory proymon 
contizined ins. 239 of the Code. 
ea WANTS MAHADEO vy. NANDKISHORE. 


— 


————S, 239,- : 


The effect of si 239 of “ths Madhya Pradesh 


Land Revenue Code, 1954, is that the appoint- 
ments -of persons made under -s. 50 of -the 
Madhya Pradesh Abolition of „Proprietary Rights 
(Estates, Mahals, ‘Alienated Lands) Act, -1950,. 
as Patels together with the agreements and terms, 
and conditions- ‘of service under: which... such ap- 
pointments were made, continue in force as if 
they were made under the Code. ise # 
YESHWANTA MAHADEO y, NANDKISHORE, 


` a : 63 Bom. L.R. 628. * 


MADHYA PRADESH TEMPORARY. POST.. 
PONEMENT OF EXECUTION OF DECREES. 
ACT (V of 1956), S. 3--Central Provinces & Berar 
Relief of Indebtedness Act (XIV of -1939), Sec. 
43(1)-—Civil Procedure Code (Act V of 1908), 
O. XXI, rr. 66, 69—Whether s. 3 of Act V of 


1956 applies to proceedings in execution of certi~ 


ficate issued under s. 13(3) of Act XIV of 1939 
—Sale adjourned by Court under O. XXI, r. 69 
Whether fresh sale notice required to be given 
under O. XXI, r. 66(2). 

Section 3 of the Madhya Pradesh Temporary 
Postponement of Execution of Decrees Act, 1956, 
does not apply to proceedings in execution in 
respect of a certificate issued by the Deputy 
Commissioner under s, 13(3) of the. Central Pro- 
eg and Berar Relief of Indebtedness Act, 


7 - -63 Bom. L.R. 628. - 


MADHYA PRADESH TEMPORARY: POST- 
PONEMENT OF EXECUTION oY DECREES 
ACT, S. 3—{ Contd.) i 
` Under O. XXI, r. 66, read with O. XXI, r. 69, 

of the Civil Procedure Code, 1908, a fresh sale 
notice is not required to be given when a sale is’ 
merely adjourned in the discretion of the Court 
for certain reasons. 
RADHABAI GHUBBAIT Y. Konpaa. 

63 Bom. L.R. 351. 


MAINTENANCE. See HINDU MARRIAGE ACT, 
1955, S. 25. 63 Bom. L.R. 595. 


“MANAGER”. i 
The definition of the word “manager” given 
in si 2(24) of the Companies Act, 1956, is very’ 
wide, and whatever be the nomenclature employ-' 
ed by the parties, if large powers of management 
of substantially the whole business of the company: 
are vested in a person, then that person becomes 
the manager. : 
RAMCHANDIRAM v. INDIA UNITED MILLS. 
i 63 Bom. L.R. 678. 


1 


. MANDAMUS, issuance of writ of. 

The order passed by the Government under, 
's. 12(5) of the’ Industrial Disputes ‘Act, 1947, 
‘may be an administrative order and the reasons’ 


! recorded by it may not be justiciable in the, 
‘sense that their propriety, adequacy or satisfac-, 


‘tory character may not -be open to judicial scru-” 


‘tiny; nevertheless if the Court is satisfied that 

‘ the reasons given by the government for refusing | 
to make a. reference are extraneous and not 

' germane then the Court can issue a writ of man-. 

. damus even in Fane of such an administrative 

| ; order, 

, STATE QF BoMaAy y. K, P, KRISHNA, j 

Hoa og ~ ‘ 63 Bom; L.R. (S.C) 127. ' 


ree urpo 


MENS” REA Whether mens rea forms essential 
` ingredient of offence of counterfeiting under s. 486, 
Penal Code. . 
The offence of counterfeiting under s. 486 of 
! the Indian Penal Code, 1860,-will‘be complete as: 
f soon as the-various acts mentioned i in the section 
;as forming ingredients of the offence have been 
‘ established. The section makes no’ reference 6. 
, mens rea or å guilty state of mind. After ‘the 
: proof of the essential ingredients, which go to 
{ make up the offence, the burden shifts on to the 
. accused to prove the existence of circumstances, 
' which Will take the case either within the ambit 
, of clauses (a) and (b) or clause (c) of the sec+! 
tion.. Clause (c) will apply only when clauses. 
(a) and (b) do not come into operation. 
‘ The language of s. 486 of the Indian Penal: 
! Code by necessary implication leads to the infer- 
ence that mens rea in its ordinary sense, that is 
to say, in the sense of a dishonest intention or an 
intention of deceiving or cheating does not form 
an essential ingredient for an offence under s, 
486. What is required is the existence of mens 
rea in the sense of an intention to do an act 
forbidden by law. Such an intention can be pre- 
sumed from the conduct of the accused. 
SHANTILAL UTTAMRAM y. DHANJI KANJI. 
63 Bom. L.R. 69. 
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MINIMUM WAGES ACT (XI of 1948), 5. 5— 
Constitution of India, Art. 14-~Whether i E 
tion issued under s. 5(1)(b) published only for 
information of persons prejudicially affected by 
“proposals notified—-Government whether compe- 
tent to reduce or increase rates of minimum 
wages published as proposals under s. 5(1)(b)-—~ 
Whether necessary for Government to publish 
fresh proposals after receipt of representations 
made on proposals notified under s. 5(1)(b)— 
Advisory Board whether can appoint committee 
for collecting information and data regarding par- 
ticular industry—Sections 12 and 22 whether vio- 
lative of art. 14 of Constitution. 

` Under s. -5(7)(b) of the Minimum Wages Act, 
1948, when the Government by notification pub- 
lishes its proposals for revision, the publication 
is for the information of persons likely to be 
affected thereby. Therefore, it cannot be said 
that the notification is published anly for the in- 
formation of persons who might be prejudicially 
affected-and that it would not be’ open to the 
workers-in whose favour the proposals have been 
made by the Government te make any repre- 
sentation with regard to the notification. 

` Section 5 of the Minimum Wages Act, 1948, 
or any other provision: of the Act does not pre- 
vent the Government from either reducing or 
increasing the rates of-minimum wages which 
they might publish as their ~ proposals’ under 
5. ‘3(1)(b) of the Act. 

‘ Section 5 -of the Minimum Wages Act,” 1948, 
does not contémplate a publication of fresh pro- 
posals on the part of Government after the-re- 
ceipt of representations made on the proposals 
published by notification under s. 5(/ )(5) of ‘the 
Act. 


An ‘Advisory Board constituted under the Mi- i 


nimum Wages ‘Act, 1948, can devise its own pro- 
cedure for- collecting information and data for 
the purpose of fulfilling its function of tendering 
advice to‘ the Government under’s.-5 of thé Act. 
Therefore, an Advisory Board can appoint a com- 
“mittee for making an inquiry on the Spot regard- 
ing an industry and may base its opinion thereon. 
Sections 12 and 22 of the Minimum Wages Act, 
1948, are not violative of art.- 14 ‘of the Consti- 
tution of, India. 
GULAMAHAMED V. STATE OF bama 


~“ 


.63 Bom. L.R. oe. 


a 12. See MINIMUM WAGES ACT, 1948, 
S. 5. i . 63 Bom: L.R. 323. 


er §, 22. See MINIMUM WAGES ACT, .1948, 
Ss. 5, 63 Bom. L-R. 323. 


MOTOR VEHICLES ACT (IV of .1939), S. 44—~ 
Whether State Transport Authority, can interfere 
with . decision of Regional Transport Authority 
in matter..of regulation and increase of fares to 
be charged by -taxi_drivers~-State Transport Au- 
thority whether can give directions, to Regional 
Transport Authority where the latter decides mat- 
ter of individual permit holder—-Whether Regio- 
nal Transport Authority can fix fares to be 


charged by contract carriage permit holder where. 


no directions issued. by the State Government or 
State - Transport Authority fixing fares to be 
charged by contract carriage permit holders—Re- 
presentative application for variation of condi- 


tions in permits whether can be made to Regio-. 


nal Transport Authority. 


THE BOMBAY LAW REPORTER. 


[VOL EXT. 


MOTOR VEHICLES ACT, S. 44—(Conjd.) a $ 


Section 44(3) and (4) of the Motor Vehicles 
Act, 1939, gives jurisdiction and power to the 
State Transport Authority to interfere with the 
decisions of the Regional Transport Authority 
in respect of matter of regulation of fares to be 
charged by taxi drivers and increase thereof. 

Where questions of policy and general public 
benefit are involved in a decision in a matter of 
an individual permit holder there is no restric- 
tion envisaged on the powers vested in the State 
Transport Authority under sub-ss. (3) and (4) 
of s. 44 of the Motor Vehicles Act, 1939, 4 to give 
directions to the Regional Transport Authority. 

In the matter of mentioning the fare to Be 
charged if directions are given under s. 43 of the 
Motor Vehicles Act, 1939, by the State Govern- 
ment or by the State Transport Authority under 
s. 44 of the Act, the Regional Transport Autho- 
rity would have to mention the fares so directed 
in each permit. In the absence of such diréc- 
tions unless the Regional Transport Authority 
fixed fares in the conditions of permit it would 
fail to discharge its duty. Where, therefore, no 
directions are issued by the State Government 
under s. 43 of the Act or by the State Transport 
Authority under s. 44 of the Act, fixing the fares 


-to be charged by the contract carriage permit 


holders, the Regional Transport Authority has 
jurisdiction to fix the fares andjor vary the con- 
ditions relating to the fares to be charged by 
a contract carriage permit, holder. 

In ss. 45 to 60_of the Motor Vehicles Act, 1939, 
there is no provision authorising any person or 
association to make a representative application 
to a Regional Transport Authority for variation 
generally of conditions as mentioned in permits 
of -permit holders. á 
AMARNATH v. STATE TRANSPORT AUTHORITY. |. 

63 Bom. L.R. (0.C.J.) 866. 


——_—-§s. 45-60. See MOTOR VEHICLES “Act, 
1939, S. 44. 63 Bom. LR. (0. C. J) 866. 


MUNICIPAL ACT (CORPORATION) (Bom, Mm 
of 1888), S. 19—Whether Commissioner can ře- 
vise list of voters where no claim or objection 
made under s. 19(8) or 19(9)—Applicability ' of 
s. 19(15)—Word “clerical” in s.°19(15) whether 
to be read with -both words “error” and “omis- 
sion”? in section, ` ` 

Where no objections- or pre are filed under 
s. 19(8) or s. 19(9) of the Bombay Municipal 
Corporation Act, the Commissioner cannot under 
s. '19(12) of the Act revise the list on the basis 
of the materials or information in his possession.. 

- Section 19(15 ) of the Bombay Municipal Cor- 
poration Act applies only when anyone’s name 
has been included through a clerical error or. 
omitted on account of such error. 
TREM RATAN, v. M. G. PIMPUTKAR. ’ 
63 Bom. LR. 376. 


MUNICIPAL ACT (DISTRICT) (Bom. LIT of. 
1901), S. 59—Anriual letting value of premises— 
Whether municipal authority bound to value pre- 
mises as one unit—Applicability of different me- 
thods of fixing annual letting value. to different 
uniis of premises—Determination of annual let- 
ting value, factors to be considered in. 

‘In considering the question of the annual let- 
tng value of premises under the Bombay Di» 


Eon kl =~ + Lv 
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MUNISIPAL- ACT -~ (DISFRICS), 
—{Contd.) 


‘trict Municipal Act 1901, the municipal autho- 
Tity is nót limited: to the exercise of its powers 
-in a defined manner. It is not bound to value 
. the whole of it as one unit, it may divide it 
into several units and- valie differently each one 
‘of them for arriving at a fair and reasonable 
‘valuation and for doing: so it might employ differ- 
nt methods for different - units, namely, the 
‘competitive or comparative method’, the ‘profits 
‘basis’ the ‘contractor’s method’ or the ‘unit me- 
‘hod’. If, therefore, the authority bases its deci- 
sion on valuation of different parts, merely on 
that ground, its decision cannot be challenged and 
the Court will not be -justified in substituting one 
‘method for the other unless it is clearly unsuited 
or wrong. 

In determining the annual letting value, all fac- 
tors, that either enhance or decrease the value to 
a tenant, are to-be taken into account. The gues- 
tion is not what, to the Court would appear to 
be reasonable rent for particular premises, but 
what any tenant expecting to utilise the premises 
for-the purpose- for which they are being used 


with all their advantages and- disadvantages would ` 


reasonably pay for them. 


The duty of the Court is to determine the. 


amount of rent that a hypothetical’-tenant may 
reasonably pay-for the premises bearing in mind 


ali the-circumstances connected with the premises 


including the amenities or the conveniences -ànd 
the extent of profit that he might reasonably be ` 
expected to make by the use of the premises. 
MAHAD ‘MUNICIPALITY. v. BOMBAY §.R.T. Corp. 

+ +. 63 Bom. LR. 174. 
——-~—Ss, 60-63. See. MUNICIPAL Act “(Dis- 
mèt), S. „167A. ae. 


w 
oh y 


LA > ` . hd t Lo 


en 167A-—<Indian Limitation Act (IX of 
1908), Sec. 15(2)-—Whether in computing period- 
æf limitation under 5. 167A period required by 
statutory notice can be excluded—Essential re-, 
quirements of ss. 60-63 not followed by munici- 


pality in levying tax——Legality of such fevy-—Whe- 


ther leyy and det “done in ursuance or. execution’ 
or intended execution of Bom. Act Wl of. 1901. ; 
a In computing the „period, -of ; limitation prescrib-, 
ed by s. 167A of the Bombay District Municipal 
Act, 1901, the „period. Tequired by “the: statutory, 
notice caj ‘be excluded. 

Where none, of the essential requirements. laid, 
‘down in ss. 60 to 63 of the Bombay District: Muni-; 
cipal Act, 1901, have béen followed by.a muni- 
cipality in imposing a tax and even the -sanction 
of the Government has not’ been obtained “for: 
levying the tax, the levy of such tax cannot be' 
characterised as an act done in pursuance or exe- 
ution or intended execution of the Act, within 
the meaning of the expression in s. 167A of the 
Act and the levy is illegal and stands on the same 
footing as an act which is ultra vires, 

VINAYAK vy. SHAHADA-KUKDEL MUNICIPALITY. 
63 Bom. L.R. 589. 


MUNICIPALITIES ACT (C.P. & BERAR) (I 
of 1922), S. 15—Bombay Civil Courts (Extension 
and Amendment) Act (XCIV of 1958), Sec. 8— 
Candidate standing for election to municipal com- 
tnittee—Loans’ previously made by such candi- 


-63 Bom. LR. 589, | 


‘GENERAL INDEX; ee P 1067 
S$. 59— |-MUNICIPALITIES ACE (C.P. & BERAR), 


S.. 15—{Contd.) 


date to municipal Committee—Loans outstand- 
ing when nomination paper of such candidate 
coming to be scrutinised—-Candidate holding pro 
notes signed on behalf of Committee in his favour 
—Whether candidate disqualified under s. qa = 
Whether Civil Judge, Senior Division, has juris- 
diction to try election petition under s. 20-A(2) 
-~-Notification issued by Government under sta- 
tute—How it should be interpreted in case of 
doubt as to its applicability. 

A candidate who stood for election to a muni- 
cipal committee governed by the C.P. and Berar 
Municipalities Act, 1922, had advanced certain 


„sums of money to the municipal committee. On 


the date on which the candidate’s nomination 
paper came to be scrutinised these loans were 
still outstanding and he held pro notes signed on 
behalf of the committee in his favour. On the 
question whether under s. 15(/) of the Act the 
candidate had, when his nomination paper came 
to be scrutinised, “directly .or indirectly any in- 
terest in any contract with the committee” 

Held, that the lending of money by the candi- 
date to the committee gave rise to a contract, 
and inasmuch as he was legally concerned in the 


-return of the money, he had directly or indirectly 
-an interest in the contract, and 


that, therefore, the candidate would have such 
an interest in the contract as would disqualify 
him under s. 15(Z) of the Act.- 

A Civil Judge, -Senior Division, has jurisdiction 
to receive and try an election petition made under 
$. 20-A(2) -of the C.P. and Berar Municipalities 
Act, 1922. 

The “Civil Judge, Class I” of the notification 
No. 3130-3360-M-XIII, dated November 6, 1947, 
issued by the then Government of the Central 
Provinces and Berar, can be equated with any 
category | of Civil Judge under. the present dispen- 
sation. 

- Where a notification is extant and. there arises 
a-doubt-as to its applicability, that interpretation 
should be placed upon it which would make it 

effective and not nugatory. 

The effect of the first proviso to s. 8 of the 
Bombay Civil Courts -(Extension and Amend- 
ment) Act, 1958, is that only anything done 
or any action taken under any of the Acts, Ordi- 
hance or Order So repealed is saved. 

TRIKAMJI DAMJI v. BHIKALAL, 63 Bom. L R. 732, 


—_——-§. 15(7). ‘See MUNICIPALITIES Acr (C.P, 
& Berar), 1922, S. 20-A(2). 


f 


63 Bom. L.R. 628. 


eG 20-A(2)—M. P. Municipal Manual, 


1956, Chap. IH; Rules 6, 8, 12—Bombay Civil 
Courts Act (Bom. XIV of 1869), Sec. 16—Central 
Provinces and Berar Local Government Act 
(XXXVUT of 1948), Secs. 10(c), 2(g), 192(d)— 
Madhya Pradesh Land Revenue Code (iI of 1955), 
Secs. 239, 237, 205(1)—Madhya Pradesh Aboli- 
tion of Proprietary Rights (Estates, Mahals, Alie- 
nated Lands) Act (I of 1951), Sec. 50—Central 
Provinces and Berar General Clauses Act (1 of 
1914), Sec, 2(29)—-Madhya Pradesh Land Reve- 
nue (Village Patels) Rules, 1957, Rule 9—Whether 
special empowerment by notification necessary in 
case of District or Additional District Judge ,to 
entertain election petition under s. 20-A(2) of Act 
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MUNICIPALITIES ACT (CP. & BERAR), 
S. 20-A—(Contd.) 


II of 1922—Authority appointed under s. 20-A(2) 
whether a persona designata—Whether District 
Judge entertaining election petition under s. 20-A 
(2) can transfer it to Additional District Judge 
or Civil Judge specially empowered—District 
Judge whether can transfer such petition to Assist- 
ent Judge under s. 16 of Bom. Act XIV of 1869— 


y~ 


Janapada Sabha constituted under Act XXXVIII ` 


of 1948 whether local authority under s. 15(j) of 
Act H of 1922—Effect of s. 239 of Act H of 1955 
on agreements entered into between Government 
and Patels appointed under s. 50 of Act I of 
1951—Power to make rules under s. 237 of Act 
Ul of 1955 whether includes power to abrogate 


rules made under s. 50 of Act I of 1951—Whe- , 


ther remuneration paid to Patel under Act ul of 
1955 a salary. 

Under s. 20-A(2) of the C.P, & Berar Muni- 
cipalities Act, 1922, it is necessary for the Dis- 
trict Judge or the Additional District Judge or 
the Civil Judge to be specially empowered by a 
notification to entertain an election petition. 


The authority appointed to inquire into the | 


vlection disputes under s. 20-A(2) of the C.P. & 


Berar Municipalities Act, 1922, is a persona de- | 
signata and not a Court. Therefore, where a ' 
District Judge entertains an election petition under ' 
s. 20-A(2) of the Act, he-has no power to trans- 


fer the petition to any other persona designata, 
viz, either the Additional District Judge or tho 
Civil Judge specially empowered. ° 


” Section’ 16 of the Bombay Civil Courts he 
1869, does not empower a‘ District Judge. to trans- - 


fer such an election petition for decision by an 
Assistant Judge. 

' A Janapada Sabha constituted ‘under the Cen- 
tral Provinces and Berar Local Government Act, 
1948, is a local ‘authority within the meaning of 
S. 150) of the Central Provinces and Berar Muni- 
cipalities Act, 1922. 

<The effect of s. 239 of the Madhya Pradesh 
Land Revenue- Code, 1954, is that the appoint- 
ments of persons made under s. 50 of the Madhya 
Pradesh Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950, as Patels 
together with the agreements and terms and con- 
ditions of service under which such appointments 
were made, continue in force as if they were 
made under the Code. 

The power to make rules which is given to the 
State Government under s. 237 of the Madhya 
Pradesh Land Revenue Code, 1954, is confined 
to the power to make rules regarding -regulation 
of appointment of Patels under s. 205(7) of the 
Code alone. This power cannot be deemed to 
include the power to abrogate rules made under 
some other Act and which have been kept in 
force and operation by the statutory provision 
contained in s. 239 of the Code. ; 

. The remuneration paid to the Patel by way of 
remuneration under the Madhya Pradesh Land 
Revenue Code, 1954, is a commission or fees 
and nota salary. 

YESHWANTA MAHADEO y. NANDKISHORE. — 
7 63 Bom. L. R. 628. 


e_n 20-A/2). See epr AND BERAR ‘Mowe 
CIPALITIES AcT, 1922, S. 22-A. : 
i : ‘6 Bom. L.R. 721. 
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MUNICIPAIATIES ACT (C.P. & BERAR), 
S. 20-A(2). See C.P. AND BERAR MUNICIPALITIES ` 
Act, 1922, S. 15. 63 Bom. LR. 732. 


s. 22-A—Madhya Pradesh Municipal 
Electoral Rules, Rule 17—Indian Limitation Act» 
{IX of 1908), Secs. 4, 29-~Whether disqualification 
laid down by s. 22-B(b) can come into effect at. 
any stage of election--Nature of disability under 
s. 22-B(b) and manner in which it takes effect 
—Words “especially empowered by the Provin-- 
cial Government in this behalf” in s. 20-A(2} 
whether govern the words “the District Judge” 
and “Additional District Judge’’—Applicability 
of s. 4 of Indian Limitation Act to election peti-- 
tion under C.P. & B.M. Act, 1922—Construction 
of statutes—When in interpreting provision of 
statute extraneous considerations can be taken 
into account, 

The disability under s. 22-B(b) of the C. P. and 
Berar Municipalities Act, 1922, can come into- 
effect at any time and at any stage of an election. 
Therefore, the disqualification laid down by 
s. 22B b) of the Act can be enforced against- a. 
candidate who has incurred it notwithstanding. 
the fact that he has been nominated or his nomi- 
nation paper has been- scrutinized and accepted? 
or he has been allotted a symbol or the date for . 
the final polling. at the election is very close. - 

The attaching of the disability contemplated 
under s. 22-B of the Act does not require the: 
interposition of anybody nor order of any officer. 
The disability is automatic in its operation. 

The words “especially enipowered by the’ *Pro~ 
vincial Government in this behalf” occurring in 
s. 20-A(2) of the C.P. and Berar Municipalities. 
Act, 1922, govern only the preceding words “a 
Civil, Judge” and not the words “the District 
Judge” and ‘Additional District Judge” in a 
section. . 

The principal duty of a Court in construing a 
provision of law is first of all to` interpret- the- 
provision, and only if there is any doubt .as to 
its possible interpretation can extraneous cons?- 
derations such as the difficulties or anomalies. 
that such an interpretation would create, be taken 
into account. 

The C.P. and Baat Mumnicipalitiės, Act, 1922, 
is a “special law” as contemplated i in s. 29 of thè- 
Indian Limitation Act, 1908, and, therefore, s. 4 
of the Indian Limitation Act would apply to an 
election petition under the C.P, and Berar Muni-- 
cipalities Act, 1922. 
TRIMBAKSA RAMASA v. HABIB. 63 Bom. L.R. 721. 
ae ge 22-B. ‘See MUNICIPALITIES Acr (C.P 
& Berar), 1922, S. 22-A, 63 Bom. L.R. Tak. 


m, 67-——Notification of imposition of tax 
under s. 67 issued by Government—Whether tax 
can be challenged on ground that all steps neces-- 
sary for imposition of tax not taken. 

Where a notification of the imposition of a tax 
under s. 67 of the Central Provinces and Berar 
Municipalities Act, 1922, is issued, it is, under 
s. 67(8) of the Act, conclusive evidence of the» 
tax having been imposed in accordance with the 
provisions of the Act, and therefore, the tax can-- 
not be challenged on the ground that all the steps- 
necessary for its imposition had not been taken. ` 
BERAR ETC. VANASPATE y. MUN’PAL CoMMT. ` 

63 Bom. L.R. (S:C.) 1022. 
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MUNICIPALITIES -ACT ` (C.P. & BERAR); 
S. 133—Bye-laws made by -Municipal Com- 
“mittee, Warora. Bye-law No. 
manufactory under ‘s. 133(1)(e) must, be one 
„from which offensive or unwholesome_ smells, 
noises .or smoke .arise-—-Bye-law. No. 1 whether 
excessive or ultra vires of powers of Municipal 
Committee under” s. 133—Test in considering 


validity of. bye-law for regulating activity which | 


normally constitutes public nuisance, 

-The word “manufactory” in s. 133/1 e) of the 
‘Centrgl Provinces and Berar Municipalities Act, 
1922, cannot be dissociated from the words 
-which follow, namely, “from. which offensive or 
unwholesome smells, ` noises or smoke arise” 
“Therefore, under s. 133/1 He) of the Act the manu- 
factory must be one from which offensive or un- 
wholesome smells, noises or smoke arise. 

-À Municipal Committee deciding to make a 
bye-law in exercise of the powers conferred on 
it, under s. 133(1)(e) of the Central Provinces 
‘and Berar Municipalities Act, 1922, will be en- 
‘titled to make a bye-law only in respect of those 
‘manufactories, engine-houses or places of busi- 
ness from which offensive or unwholesome smells, 
noises or smoke arise. 


Bye-law. No. 1 of the Municipal Committee, 


“Warora, requiring a licence to be taken in res- 
pect of flour mills or oil mills is not an exercise 
of the power which can ‘be challenged as exces- 
‘sive or ultra vires of the powers of the Municipal 
‘Committee under s. 133 of the Central Provinces 
-and Berar Municipalities Act, 1922. 

The proper test to be applied in considering 
the validity of a bye-law for regulating an activity 
‘which normally constitutes a public nuisance is 
-whether the act, in ouni is likely to cause a 
public nuisance. 

Bassum Oir Milis v. STATE. 63 ‘Bom. L.R. 751. 


NATIVE SHARE AND STOCK BROKERS’ 
ASSOCIATION—Whether creature of statute— 
Whether association ceased to exist by reason of 
epeal of Bombay Securities Contracts Control 
Act (Bom. VII of 1925)—Identity and continuity 
óf Association ‘whether affected by change in its 
rules and regulations. 

The mere fact that for transacting certain’ kind 
‘of business the Native Share and Stock Brokers’ 
Association was required under the Bombay 
Securities Contracts Control Act, 1925, to be re- 
cognised~by the Government did not ‘make ita 
-creature of the statute. The association, there- 
fore, did not cease to exist merely by reason of 
the repeal of the enactment under which it had 
‘received recognition froni the Government. ` 

The identity and continuity of the Association 
eannot-be considered on the same footing as the 
identity of an individual with a physical organ- 
ism. ‘The. fact that rules and regulations framed 
hy the Association have changed does not intro- 
-duce.any metamorphosis in the body; nor does 
it constitute a discontinuity. The membership 
of an Association is, bound to be fluctuating and 
‘floating as some: old members may go out- and 
new members may be added. 

“VARI IVANDAS KHUSHALDAS p. RAVINDRA. . 
' - 63 Bom. LR. 332. 


-NATURAL JUSTICE, - principles of—Whether. 
-applicable in cases of commercial arbitration. ` 

v The principles of natural justice are not to be 
auléd out in every commercial arbitration, , and 
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natural justice. Even 
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for -rendering those principles inapplicable, at 
least two things must co-exist. One is an express, 
exclusion of those principles by a specific rule 
or a specific term in the contract of the parties 
and the other, that the dispute referred to arbi- 
trators must be of such a kind as is capable of 
being decided by the arbitrators fairly and honest- 
ly without -the due observance of the rules of 
in these limited cases 
where rules of natural justice could be said to 
have been excluded, if it appears that the arbi- 
trator or the umpire has not acted fairly or 
honestly or has acted in an arbitrary manner 
his award would be open to challenge on the 
ground of misconduct. 
PHULCHAND v, INDIA UNITED MILLS. 

- 63 Bom. L.R. (0.C.J.) 76. 


PATEL. See Municrpauities Acr (CP. & 
Berar ) 1922, S. 20-A(2). 
i 63 Bom. L.R. 628. 


PAYMENT OF WAGES ACT (IV of 1936), 
S. 2vi)—Gratuity payable under award whether 
“wages” within s. 2(v1). 

Gratuity payable under an award is not “wages” 
within the meaning of this term given in s. 2(vi) 
of the Payment of Wages Act, 1936. 

BOMBAY CHRONICLE v. V. B. POTDAR. 
63 Bom. L.R. 812. 


ER 15—Constitution of India, Art. 226— 
Nature and extent of jurisdiction conferred on- 
authority by s. 15—Terms of contract between 
employer and employees admitted but dispute 
relating to question whether particular employee 
falls within one or another category of employ- 
ment—Whether such question can be considered 
by authority under s. 15—Certiorari, writ of— 
Nature and extent of jurisdiction of High Court 
in issuing such writ—Error of law apparent on 
the face of the record, what is. 

Under s. 15 of the Payment of Wages Act, 
1936, the authority has jurisdiction to determine 
what the terms of contract between the parties 
are, and if the terms of the contract are admitted 
and the only dispute is whether or not a particular 
employee falls within one category of employ- 
ment or another, that would be incidental to the 
decision of the main question as to what the 
terms of the contract are and, therefore, such a 
dispute can be legitimately considered by the 
authority under s. 15 of the Act. 

Under s. 15 of the Payment of Wages Act, 
1936, the authority, in dealing with claims arising 
out of deductions or delay made in payment of 
wages, inevitably would have to consider ques- 
tions incidental to the said matters. In deter- 
mining the ‘scope of these incidental questions 
care must be taken to see that under the guise 
of deciding incidental matters the limited juris- 
diction is not unreasonably or unduly extended., 
Care must also be taken to see that the scope 
of these incidental questions‘is not unduly limit- 


‘ed so as to affect or impair the limited jurisdic-- 


tion conferred on the authority. . 

-In a claim made by an employee on the ground 
of alleged illegal deduction or alleged delay in 
payment of: wages several relevant facts would 
fall to be considered. Is the applicant an em- 
ployee of the opponent?; and that refers to the 
subsistence, of the. relation between the employer 
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and the employee. If the’ said fact’ is admitiéd, 


then the next question would be: what’ are - the. 
terms of employment? Is there any ‘contract of - 


employment in writing or is the contract oral? 
If that is not a. point of dispute between the 
parties then it ‘would be necessary to “enquire 
what are the terms of the admitted contract. 
In some cases a question may arise whether the 
contract which was subsisting at dne time had 
ceased to subsist and the relationship of em- 
ployer and employes had come to an end at_ the 
relevant period. In regard to an illegal deduc- 


tion a question may arise whether the oot 


declared by the employer is legal or illegal. 
regard to contracts of service sometimes’ sania: 
may be at variance and may set up rival con- 
tracts, and in such a case it may be necessary 
to enquire which contract was in existence at the 
relevant time. 

A writ’of certiorari under art. 226 of the Con- 
stitution of India can be issued by the High Court 
mot only in cases of illegal exercise of jurisdic- 


tion but also to correct errors of law apparent. 


on the face of the record; errors of fact, though 
they-may be apparent on the face of the record, 
cannot be corrected. 

An error of law which can be corrected by a 
writ of -certiorari must be self-evident i.e. it 
should not need an elaborate examination of the 
record. ‘Such a test may be satisfactory as a 
working test in a large majority of cases, but there 


may be cases in which this test might break down - 


because judicial opinions also differ, and an error 
that may be considered by one Judge as self- 


evident might not be so considered: by another. i 


AMBICA MILs v. S. B. BHATT. 

~ 63 Bom. L.R. (S.C.) 497. 
————-§. 15—Bombay Co-operative Societies 
Act (Bom. VII of 1925), Sec. 54—Claim for 
wages made by servant of Co-operative Society 


against society—Whether such “claim ` must be: 


referred to Registrar under s. 54 of Bom. Act 
VIE of 1925 or an application to be made in res- 


pect of claim to Authority under 3. 15(2) of Act 


IV of 1936. 
It is open to an employee of a co-operative 
society to proceed against the society in respect of 


his claim for wages either under the Payment of- 


Wages Act, 1936, by making an application under 
s. 15 of the Act or under s. 54 of the Bombay 


Co-operative Societies Act, 1925, by making an 


application to the Registrar in this behalf. 
FaRKHUNDALI v. Potpar. 63 Bom. L.R. (F.B.):985. 


PENAL -CODE (XLV of 1860), $. 366. See 
PENAL Cope, S. 366A. 63 Bom. L.R. 408. 


——S, 366A-—Meaning of word “sediced” 
—Whether “seduced to illicit intercourse’ means 
“induced to surrender or abandon a condition of 
purity from unlawful sexual intercourse.” 

The word “seduced” in s. 366A Of the Indian 
Penal Code, 1860, is used in the ordinary sense 


of enticing or tempting irrespective of whether. 


the minor girl has been previously compelled: “or, 
Has submitted to illicit intercourse.” se 
GOPICHAND FATTUMAL ve STATE. `` 

63 Bom. L. R. 408.: 
E i 405—Trust registered - urider’ Bombay” 
Public’ Trusts Act, 1950—Accused managing trust 
property situated at Rajasthan—Trustee ~Sending . 
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PENAL CODE, S.405—Cöntd:) 1.775? $s- 


money from Bombay to accused at Rajasthan for. 
carrying out repairs and renovations of- trust, pro- 
perty—Accused spending fraction of such amount. , 
for repairs and renovations—Trustee filing com- 
plaint against accused in Bombay Court -for cri- 
minal breach of trust in respect of remaining 
amount-—W hether Bombay Court has aa 
to proceed with complaint. 


~ The accused were the managers of certain nei 
property which was situate in Rajasthdn.e The. 
trust was registered under the Bombay Public 
Trusts Act, 1950, and its office was in Bombay. 
The ‘complainant who was the sole trustee of the 
trust. had sent an amount from Bombay to the 
accused ‘to carry out repairs and renovations of 
the trust property in Rajasthan. The complainant 
thereafter found that the accused had spent only 
a fraction of the amount'sent for repairs and re- 
novations and he, therefore, filed a complaint 
against the accused under s. 406 of the Indian 
Penal Code, 1860, for criminal breach of trust im 
respect of the remaining amount. The accused! 
raised -a preliminary objection that the Bombay: 
Court had no jurisdiction to -proceed with the 
complaint as the offence of criminal -misappro- , 
priation had taken place outside the limits of the 
Bombay Court. The complainant contended 
that’ the accused were liable to render’ accounts 
with regard to the amount sent for the purpose of 
repairing and renovating the property, and inas- 
much . as they had, not rendered the accounts in 
Bombay with regard to the sums spent by them, 
that was the first overt act regarding the dis- 
honest intention of the accused and that also was. 
the only source of knowledge of the complainant, 
so far as the commission of the offence by the- 
accused was concerned :—~ 

Held, that the offence of misappropriation im 
respect of the amount was completed outside the. 
limits of the Bombay Court, 


that. although in the, instant case the question, 


of rendering accounts of the amount did- not 
arise, as_ there was no allegation that there. was, 
an agreement that accounts had to be rendered. 


- 


in Bombay, in*such cases the place where the: 


accounts are to be-rendered has no relevance, 
so far as the actual offence of misappropriation, 
is concerned, and 

that as in this tase the allegations in the com- 
plaint did not disclose that any offence of crimi- 
nal breach of trust had taken place within the 
limits of Bombay, the Bombay Court had no 
jurisdiction to proceed with the complaint. 
GULABCHAND y, STATE OF MAHARASHTRA. - 

63 Bom. bi R. oa 
g 409, i ' 

The ‘ingredients’ which constitute the Shes” 
under s. 409 of the Indian Penal Code, 1860, and 
s. 105 of the Insurance Act, 1938, respectively, ° 
are distinct in their content and scope. Thero- 
fore, the offence under s. 409 of the Code is not 
the “same offence” as the offence under `s. ` 105- 
of the Act. 


STATE oF-Bompay y. S. L. APTE. . - 
63 Bom, L.R. (S.C.) 491. 


S. 482~Indiàn Merchandise Marks ~Act ` 
(IV öf 1898), Secs. 6,:7-—~Trade Marks‘ Act (V of 
1940); Secs. 21, 25—Same Kind of goods passed ` 
off under counterfeit trade mark—~How. Court 


+ 


t 
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PENAL CODE, S$. 482—(Contd.)~ ` 


should determine ` whether mark is  counter-' 
feit ‘or’ "not—Whether necessary ‘under Penal ; 


ode that user of mark must defraud anyone. 
“In all cases where it is alleged that the same 
kind of goods are being passed off under a coun- 
terfeit-trade mark, it is the duty of the Court to 
find out whether or not the mark is counterfeit 
having due regard to tne similarity or otherwise 
of: the marks and the circumstances connected 
with the case. The principle in all these cases is, 
what is the effect of the particular trade mark 
on an unwary purchaser? And whether or not 


that purchaser would be deceived by the use of. 


that particular trade mark? There may be some 
difference in the designs and yet the Court may 
come to the conclusion that the use of the marks 
is calculated to deceive. 

-The relevant sections of the Indian Penal Code, 
1860, do not require that the user of the mark 
must actually defraud anyone; the use must be 
reasonably calculated to cause any person to 
believe that the goods so marked or any goods 
contained in any such receptacle were of a naturé 
and quality different from their real nature. 

ABDUL SATTAR V. BADRINARAYAN. 

; 63 Bom. L.R. 563. 


63 Bom. L.R. 563. 
————_§. 485, baad PENAL Cone, 1860, S. 482. 

63 Bom. L. R. 563: 
TOERE 486—Whether mens rea AN 


essential ingredient of offence of counterfeiting 
under s. 486—“Reasonable' precautions” ” under 
s. 486(a), what are. 

The offence of counterfeiting under s. 486 of 
the Indian Penal Code, 1860, Will be complete 
as soon as the various acts mentioned in the sec- 
tion as forming ingredients of the offence have 
been established. The section makes no refe- 
rence tO mens rea or a guilty state of mind, 
After the proof of the essential ingredients, which 
go to make up the offence, the burden shifts on 
to. the accused to proye the existence of cir- 
cumstances, which will take the case either with- 
in the Ambit of clauses (a) and -(b) or clause fc) 
of. the section. -Clauce (c) will apply only when 
clauses (a) and (b) do not come into operation. 

‘The words “having taken all reasonable pre- 
cautions” in clause (a) of s, 486 of the Code must 
be read in conjunction with the concluding words 
of the clause, namely, “had no reason to suspect. 
the genuineness of the mark”. That Means that 
the precautions, Which the accused is expected 
to take, have relation to, the examination of ‘the 
mark and his coming tothe conclusion that’ after 
having taken all reasonable’ precautions, he had 
no reason to suspect’ that the mark was a false 
ofa counterfeit mark, © 

The language of $. 486 of. the Indian Penal 
Code by: necessary ; implication leads to. the in- 
ference that ' mens réa in its” ordinary senso, that 
is“ to’ say, ‘in. the, sense “of: a’ dishonest. intention 
oran intention of deceiving or cheating does not 
form‘ an essential. ingredient for an offence under 
8.-486. What is required is the existence of mens 


rea in the sense of an intention to do an act for-. 
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‘bidden by law.. Such an intention can be pre~, 
sumed from'the conduct of the accused. 
SHANTILAL UTTAMRAM v. DuHaNnJr KANJI. ; 

63 Bom. L.R, 69. 


See PENAL Copr, 1860, S. 482 
63 Bom. L.R. 563. 


a, A 486. 


S. 488. See PENAL Cope, 1860, S. 482. 
63 Bom. L.R. 563. 


PLAINT,- return of. 

The practice on the Original Side of the Higk 
Court is to dismiss suits where the Court has no 
jurisdiction to entertain or try the suits. The 
Court cannot entertain an application for return 
of plaint where the suit has failed on the issue 
of jurisdiction. 

MANALAL RIK HABIE v. MOHANLAL. 
63 Bom. L.R. (O.C.J.) 969. 


PREROGATIVE POWER. 

If a particular Act or order had been passed 
by a Ruler in the exercise of his prerogative 
powers and if such prerogative powers are sub- 
sequently taken away by legislation, such subse- 
quent repeal of prerogative powers cannot affect 
the existence and enforceability of that Act 
or order which had been validly passed when the 
Ruler was in full enjoyment of his prerogative 
powers, 

Stare oF BOMBAY v. Dr. RAGHUNATH, 
63 Bom. L.R. 442. 


PRESIDENCY SMALL CAUSE COURTS ACT 
(XV of 1882), S. 18—Letters Patent, Bombay 
High Court, Cl. 12—-Leave to sue granted by 
Court under s. I8(c) in respect of one cause of 
action—Application for amendment of plaint 
sought which introduced a different cause of action 
-Whether competent to Court to grant leave for 
amendment of plaint. 

It is not open to the Court of Small Causes 
to grant leave for amendment of the plaint in 
respect of a substantially different cause of action 
which was not considered by the Court when 
granting leave under s. 18 of the Presidency Small 
Cause Courts Act, 1882. ae 
HIRALAL BABLISA yv. RAMDAS. 63 Bom. L.R. 169, 


PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII of 1954), S. Y1). See Preven- 
TION OF Foon ADULTERATION, Rues, 1955, R. 43. 

, . 63 Bom. LR. 880. 


ee AS, Y1). See PREVENTION OF Foon 
ADULTERATION Rutes, 1955, R. 43. 
63 Bom. L.R. 880: 


mannara S, ZOC )—Prosecutions instituted under 
s. 2011) on basis of written consents—Whether in 
such prosecutions name of complainant: should be 
mentioned in written consents—Whether prosecu- 
tions under $. 20(1) could be instituted with 
written consent of State Government only, 3 

“Where prosecutions are instituted under s. 20/1} 
of the Prevention of Food Adulteration . Ach ` 
1954, on the basis of written consents granted 
by the competent person or authority, the speci- 
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PREVENTION OF- FOOD ADULTERATION PRISONS AUT. (i IX. of 1894), ` See SENTENCES ° 


ACT, S. 20/1 Contd. j 
‘Acation of the name of the complainant in "the 
written consent is not necessary. 

- Under s. 20(7) of the Act a prosecition could 
be instituted with the written consent not merely 
of the. State Government but -‘of a local autho- 


ity” or “a person authorised in this behalf by, 


the State Government or a local authority”. 
STATE OF BOMBAY y. PARSHOTTAM. >` 
63 Bom. L.R. (S.C.) 265. 


PREVENTION OF FOOD- ADULTERATION 
RULES, 1955, RR. 43, 44—Prevention of Food 
»Adulteration Act (No. 37 of 1954), Secs. 2(i), 7(i) 
--Sale of sub-standard butter by accused——Ac- 
cused complying with requirements of r. 43 by 
notifying on label of package of butter amount 
of moisture and fat contained therein—Whether 
accused guilty af offence under s. 16(1)(a) read 
with’ s. 7G) of Act— Whether sale of butter in 
adulterated form not prohibited because “butter” 
not mentioned in list‘in r, 4$4—Construction of 
statute—Rules made under Act whether can over- 
vide specific provisions of the Act. 

Rule 43 does not mean that the vendor of the 
article of food can make a declaration on the 
Jabel of the package containing the article speci- 
fying the amount of addition, admixture etc. 
regardless ‘of the standard laid down by the Pre- 
vention of Food Adulteration Act, 1954, or the 
Rules in respect of that article and contend that 
having complied with the provisions of that rule 
he ‘cannot be held bound by the provisions of s. 7 
of the Act, and that he can sell even an “adulte- 
tated” article to any. one he hked. Therefore, 
under the rule the article must initially conform 
to the standard prescribed by the Act or the Rules 
and the addition of -any ingredient or admixture 
contained in that article as also the deficient in- 
gredient, if any, are required to be specified on 
the label attached to the package containing the 
article. 

Rule 44 means that .even in case of an article 
of food in which any addition or admixture is 
present and has been notified on the label affixed 
to the package containing the article, that article 

ot be sold if it falls within the list of articles 
of’ food given in that rule and the addition or 
admixture is of the kind specified in that rule in 
reference to that article. Therefore, the fact that 
“butter” is not mentioned in the list of articles 
under r. 44, does not mean that by complying 
with. the- provisions of r. 43 a person -can sell 
“adulterated” butter with impunity and thereby 
contravene the provisions of s. 7 of the Preven- 
tion of Food Adulteration Act, 1954. 

-Rules made under any. Act ‚could never be 
intended to override the specific provisions of the 
Act itself. The purpose of the rules is to pro- 
vide for procedural matters or matters which are 
subsidiary to the provisions of the Act. They 
faay in some cases explain the provisions ‘6f the 
Act and it might in certain cases be legitimate to 
tead the rules along with the provisions of the 
Act in order to find out the true intention of ‘the 
Legislatute in enacting the latter, -but no rules 
can ever be construed to override the R 
Visions of the Act itself. , : 
GANPAT SHANTARAM y. LINGAPPA. ; 

>63 Bom. LR. 880: 


he 4, n 


=F 
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PROVINCIAL SMALL CAUSE COURTS “ACE 
(IX of 1887), S. 15—-Suit filed iñ Small Causes 
Court to recover amount not exceeding five 
hundred rupees—Suit registered and tried as 4 
regular suit by consent of parties to suit—Decree 
passed in suit whether appealable to District 
Court. 

The plaintiff filed a suit to recover a sum of 
Rs. 144 from the defendant in the Small Causes 
Court at Sholapur. Later on, by a purshts sign- 
ed by the pleaders of both the parties, the suit 
was registered and tried as a regular suit. On 
the question whether an appeal lay to the District 
Court against the decree passed in: the suit, it 
was contended that the suit was exclusively cog- 
nizable by the Small Causes Court and that, 
therefore, no appeal lay under the Provincial 
Small Cause Courts Act, 1887, from the decree , 
passed in the small cause suit:— 

Held, that the suit having been instituted-as a 
small cause suit and being exclusively cognizable 
by the Small Causes Court, it could not be regard- 
ed as having changed its nature by reason of its 


‘having been registered and tried as a regular suit, 


and P 
- that as there is no provision for an appeal 
against a decree passed in a small cause suit in 
the Act, no appeal from such decree lay- to -the 
District Court. 

DIGAMBAR ETC. MANDIR v. VALUBAL 

63 Bom. L.R, 58. 


16. See PROVINCIAL SMALL CAUSE 
63 Bom. L.R. 58. 


ese 
Courts Acr, 1887, S, 15. 
PUBLIC NUISANCE, abatement of. See City 


OF NAGPUR CORPORATION ACT, 1950, S. 57. 
63 Bom. L.R. 355. 


PUBLIC PURPOSE. See BOMBAY LAND REQUI- 
SITION ACT, 1948, S.6. ` 
63 Bom. L.R. (0.C.J.) 863, 


PUBLIC SERVANT. ` See BOMBAY LAND REQUI; 
SITION "ae 1948, S. 6. 
63 Bom. LR. (0.C.3.) 863. 


RAILWAYS ACT (IX of 1890), S. 72. See Raik- 
ways Act, 1890, §, "}4-C. 63 Bom. L.R. 44, 


——~—---§, 74-C—Oil. in barrels consigned by 
railway at “owner's risk” rate—Goods not inter- 
fered with by human agency nor affected ‘by 
natural agency—Oil found- short as result of leak- 
age when wagon reached destination—Whether 
negligence _ or misconduct Of railway. establishe 
—Mere loss of goods in cases governed by s, 
74-C whether prima. facie sufficient. to establish 
negligence or- misconduct _on part of railway. 
The mere fact that’ the goods entrusted to-the 
railway have sustained damage or have been Jost 
is not prima facie sufficient to show negligence or 
misconduct on the part of the railway, ‘The fact 
of loss may be one‘of the circumstances that max 
be taken into account in judging the negligerice 
or misconduct on the. part of the railway, bit 
where the matter is” governed by ithe, provisions 
Of s. 74-C of the Indian Railways, Act; 1890, ' that 
circumstancé alone cannot, lead. to. such ` a. CON: 
clusion. , ; Rasa 
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“RAILWAYS. ACT, S: 74-C—(Coiid.) 


GENERAL ..INDEX. | p ‘ 


RELIGIOUS ENDOWMENTS ACT,. S. 14— 
(Contd.) : : 


«© So far as s. 74-C of the Act is concerned there 
must be some distinction in the case of damage 
‘sustained to goods in transit by some external 
“agency e.g. rain water and damage sustained 
hecause of any inherent defect’ or weakness in 
the goods themselves. 

UNION oF INDIA y. OUDH SUGAR MILS. 

4 63 Bom. L.R. 44. 


sS. 101—General and Subsidiary Rules 
Rules 52, 52-l—What constitutes. negligence under 
s. 101(c)—Non-observance of rules in undertak- 
ing work which results in accident whether consti- 
futes neghgence—Duty of giving memo under 
r. 52-1 whether on Signals Inspector—Applicability 
ef r. 52—Whether .rule applies to railway servant 
working on insti uctions of another railway servant. 

Under: s. 101(c) of the Indian Railways Act, 
1890, negligence may consist not only in not doing 
the particular work of repairs properly but also 
in not observing the necessary rules in under- 
taking the work which ultimately results in an ac- 
cident. 

The accused, who was a Mechanical Signal 
, maintainer in the Railways, was deputed to re- 
pair the detector at a certain point. The accused 
-opened the point and clamped the tongue rail 
with the main rail by means of a clamp. The 
accused had neither obtained the previous con- 
sent of the station master before interfering with 
the point under r. 52 of the General and Subsi- 
diary Rules nor had he advised the relevant au- 
thority in writing under s. 52-1 of the Rules. It 
was found that the accused had not clamped the 
rails tightly and this resulted in the derailing of 
the engine and two bogies of an express passen- 
ger train. The accused was prosecuted inter alia 
under s. 101(c) of the Indian Railways Act, 1890, 
for endangering the safety of persons by- his 
negligent act: ` 
« Held, that the negligence of the accused con- 
sisted. not only in not putting the clamp suffi- 
ciently tightly but also in not following the rules 
which are rules expressly made for ensuring the 
necessary safety of passenger trains and goods 
trains running on the track, and - i 

that, therefore, the accused was guilty of the 
offence under s. 101 (c) of the Act. 
- Under r. 52-1 of the General and Subsidiary 
Rules, duty is cast on the person who is actually 
entrusted with carrying out the work of discon- 
nection of points, signals or interlocking gears 
of giving a memo in form S.E. 120-B as provided 
by the rule. 
> Rule 52 of the General and Subsidiary Rules 
applies to every’ kind of servant, whether he is 
working on his own responsibility or on the in: 
structions of another railway servant. It is, there- 
fore, no answer to a charge of the breach of this 
rule to say that a Supervisor or Inspéctor had 
asked the work to be done. ORE tae 
RAMCHANDRA GOVINDA y. STATE. - ' 
Lies “8 . 63 Bom. L.R. 711. 
ld E He F 7 7 
RELIGIOUS ENDOWMENTS ACT (XX of 
1863); S. 14—Central Provinces and Berar Courts 
Act (L of 1917), Secs. 17, 26—Application for 
removal. of trustee made to Court of Additional 
District’ Judge-in its ordinary jurisdiction—Order 


_Peorre Acr, 1951, S. 82(b). 


passed by Judge removing trustee—Whether Judge 
had jurisdiction to pass such order. ~ i 

An order was passed by the Additional Dis- 
trict Judge at Yeotmal removing the appelant 
from trusteeship of a public religious endowment 


+ on an application made to his Court in its ordi- 


nary original jurisdiction for his removal from 
the management of the trust property. This ap- 
plication was made as a result of the non-com- 
pliance by the appellant of certain directions is- 
sued by the Court to him in a previous suit. On 
the -question whether the Judge, when he took 
action to remove the appellant, could be said to 
have acted under any jurisdiction under the Reli- 
gious Endowments Act, 1863, or to have acted 
under the ordinary jurisdiction vested in him 
under the Central Provinces and Berar Courts 
Act, 1917, 

Held, that the application did not purport to 
be under s. 14 of the Religious Endowments Act 
but was an application in the ordinary jurisdic- 
tion of the Additional District Judge made in 
execution proceedings before him, and 
, that, therefore, the order was not justified under 
s. 17(1)(c) of the Berar Courts Act, 1917. 
BHAGWAN SITARAM vy. NAMDEO. 63 Bom. L.R. 289. 


REPRESENTATION OF THE PEOPLE ACT 
(XLII of 1951), S$. 37. See REPRESENTATION OF 
THE’ Peopits Acr, 1951, S. 82b). 

63 Bom. L.R. 26. 


wrens, Wh), See REPRESENTATION OF THE 
63 Bom. L.R. 20. 
mmm, §2(b)—Allegations of corrupt practices 
made in petition against candidate—Whether ne- 
cessary under s. 82(b) that corrupt practice com- 
mitted by candidate as a candidate or in his own 
interest--Candidate against whom allegations of 
corrupt practice made in petition withdrawing his 
candidature under s. 37—Whether such candi- 
date must be made party to the petition—Appli- 
cability of last clause of s. 123(3)—Whether s. 
99 applies to order made under s$, 90(3). 
Section 82(b) of the Representation of the 
People Act, 1951, means that so long as alle- 
gations of corrupt practices are made in the peti- 
tion against a candidate he must be made a party 
to the petition. It is not necessary that the 
allegation must be that he committed the corrupt 
practices as a candidate or even that he commit- 
ted the corrupt practices in his own interests. 
A candidate who has withdrawn his candida- 
ture under s.-37 of the Representation of the 
People Act, 1951, must be made a party to the 
petition under s. 82(6) of the Act, if allegations 
of corrupt practice are made against him in the 
petition. f 
Having regard to the nature of the corrupt 
practices mentioned in s. 123 of the Act, it is 
necessary- that the meaning of the word “candi- 
date” should extend even to persons who, in the 
words of the definition contained in s. 79(b) of 
the Act, are persons who hold themselves out 
as prospective candidates, with election in pros- 
pect. i 
The last clause of sub-s. (3) of s. 123 of the 
Representation of the People Act, 1951, “for 
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REPRESENTATION OF THE PEOPLE ACT, 
S. 82/b}-(Contd.) ` 


the furtherance of the prospects of that candi- 


date’s election” applies only to the- ‘third ‘category : 
mentioned in the section, namely, any other per-' 


son etc, and not to the first two categories, ` a 
candidate, or his agent. 


‘Section 99 of the Representation of the People: 


Act, 1951, only applies to actual orders passed 
under s. 98 of the Act and not to orders deemed 
to be under s. 98, such as an order under s. 90(3) 
of the Act. 

‘The opening words of s. 99(1) of the Act con- 
template a case where an order under s. 98 still 
remains to be passed. But if the petition is dis- 
missed as in the case of an order under s. 90(3), 
there .can be no further order remaining to be 
passed under s. 98. 
BABURAO TATYAJI v. MADHAV. 63 Bom. L.R. 20. 
et 7 85. „See REPRESENTATION ` ‘OF THE 
PEorLE Acr, 1951; S. 82/5). 


—__——-§, 90. See REPRESENTATION OF THE 
PEOPLE Act, 1951, S. 825). 63 Bom. L.R. 20. 


See REPRESENTATION, OF THE 
63 Bom. L.R. 20. 


——-S. 98. 
PEOPLE Acr, 1951, S. 82/5). 


sS. 99, 
PEOPLE Act, 1951, S. 82(b). 


See REPRESENTATION OF THE 
63 Bom. L.R. 20. 


————-S, 123. See REPRESENTATION OF [HE 
PEOPLE AcT, 1951, S. 82(b). 63 Bom. L.R. 20. 


RES JODICATA—Previous decision supported 
on two or more findings—Whether all findings 
can operate as res judicata under s. ll of Civil 
Procedure Code in subsequent suit. 

It cannot be laid down as a general proposi- 
tion that where a previous decision is supported 
“on two or more findings, all the findings will 
necessarily operate as res judicata. Where -the 
previous suit was dismissed on a technical ground 
which made the suit untenable, findings record- 
ed on the merits would normally be obiter dicta. 
Similarly, if the Court which decided the prior 
suit has itself based the decision on only some 
of the findings recorded by it, or if under the 
circumstances of the case its decision can be 
fairly attributed to only some of the findings so 
recorded the other findings would not operate 
as res judicata. 
vious decision is based upon, and is attributable 
to, several findings, all the findings will have 
the force of res judicata. 
LAXMAN y. SARASWATI. 


RETRENCHMENT, meaning of: See INDUS: 
TRIAL DISPUTES Act, 1947, S. 2(00). - 
63 Bom. L.R. (E.B) 989. 


63- Bom. L.R. 152. 


SALE- OF GOODS ACT (III of 1930), S. 64-A 


—Applicability of s. 64-A—Whether words “de- 
duct? -and “deduction” in s: 64-A(b) relate to 


physical -act _of deduction at time of payment of; 


price, 


The word “deduct” in s. 64-A(b) of the Indian. 


Sale `of Goods- Act, 1930, relates to and means 


the right to substract andlor take off the- duty 


in :the process of calculation- of and arriving at 
the contract price. In respect of such deduction 


THE BOMBAY LAW REPORTER. 


63 Bom. L.R. 20. | 


In other cases, where the pre-- 


© e, ® 
SALE OF GOODS ACT, `S ‘64-A—(Contd} 
‘the liability to pay the price is wiped off. .The. 


phrase “he shall not be liable to pay..:.such de 


duction” ‘in s. 64-A(b) of the Act means ‘that, 


the buyer shall not be liable to pay towards the 
contract price the amount “as will be equivalent 
to the decrease of duty or remitted duty.” 
Section 64-A of the Indian Sale of Goods Act, 
1930, is applicable only when the incidence of 
imposition, increase, remission or abolition of 
duty, is connected with and related to the goods. 
of a particular contract for sale of goods between 
a seller and a buyer. ; 
CENTRAL HINDUSTAN Erc. Co. y.. Prtry BROS. 
63 Bom. L.R. (0.C.J.) 966: 


SEA: CUSTOMS ACT (VIII of 1878), S. 88. See 
SBA Custos AcT, 1878, S. 184. 


: 63 Bom. L.R. (0.C.J.) 873. 


————§. 167(8). 

The scope and effect of s. 167(8).of the Sea 
Customs Act, 1878, is much wider than that of 
s. 5 of the Imports and Exports (Control) Act, 
1947. It is not illegal nor impossible to make 
a finding that contravention of compulsory condi: 


tions as mentioned in cl. 5(3) of the Import Trade ` 


Control Order, 1955, as reproduced in a licence 
constitutes an offence as mentioned in s. 167(&): 
of the Sea Customs Act. Importation of goods 
mentioned in Schedule I of the Import Trade 
Control order without a licence or by a person 
who himself is not authorised to import the goods 
or in breach of conditions in a licence would 
directly constitute such offence. 
YASVADAN & Bros. v. PILLAI. 

63 Bom. L.R. (0.C.3,) 897: 


———S. 178. See SeA Customs Act, 1878, S; 
184. 6 Bom. L.R. (O.C.J.) 873.. 
f l 


——-—-§. 184—Bombay Port Trust’ Act (Bom. 
VI of 1879), Secs. 64, 64-A—Effect of vesting’ of 
confiscated goods in Government—Whether per: 
missible to seize goods already ordered to be con- 
fiscated under s. 178—Customs authority whether 
can revise order of confiscation whereunder goods 
sold by Port Trust Authorities with consent of 
Customs authorities after goods confiscated. 

The effect'of the provisions of s. 184 of the 
Sea Customs Act, 1878, is that upon confiscation 
and vesting of. the goods i in the Government, the’ 
goods cease to be offending goods. The offence’ 
and infirmity involved in the import of such goods’ 
will not, subsequent to the order of confiscation; 
in any manner affect or attach to the goods. 
The goods will then be available to be dealt with- 
in the’market by the’ Government or by its con* 
sent as if the same’ were not’ offending goods. . 

In s. 178 of the’ Sea‘ Customs Act, 1878, ‘the’ 
phrase “Anything liable to confiscation. undér 
this Act may be seized”, means that the action’ 
of seizure under the section must precede- tho 
order ‘of confiscation. Therefore, it is not per- 
missible to seize any goods already ordered te 
be confiscated under the section. ane a 

Where auction sales are held under the’ pros; 

visions of s. 88 of the Sea Customs Act, 1878, 
and ss. 64 and 64-A -of the Bombay Port Trust: 
Act, 1879, with the consent of the Customs autho? 
rities and after confiscation of the. goods, it 
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SEA CUSTOMS ` ACT, S. 484Ĉontd.) 


would be a highly improper thing for. any Cus-. 
toms authority to revise the order of confiscation. - 


Jt would be again further inappropriate that such 
action should be taken solely with a view to 
nullify the effect-of the sale and to deprive the 
purchaser of possession of the goods purchased. 
Dina BALDEV v. COLLECTOR oF CUSTOMS. 

; - 63 Bom. L.R: (O.C.J.) 873. 


SENTENCE—Sentence of transportation or ini- 
prisonment for life-—-Whether person so sentenced 
has right to unconditional release on expiry of 
particular term including remissions—Indian Penal 
Code (Act XLV of 1860)—Code of Criminal Pro- 
cedure (Amendment) Act (XXVI of 1955)—Pri- 
sons Act (IX of 1894})—Criminal Procedure Code 
(Act V of 1898), Sec. 401.. 

Before the passing of the Code of Criminal 
Procedure (Amendment) Act, 1955, a sentence 
of transportation for the life could be undergone 
by a prisoner by way of rigorous imprisonment 
for life in a designated prison in India. After the 
said Act, such a convict must be dealt with 
in the same manner as one sentenced to rigorous 
imprisonment for the same term. Unless the said 
sentence is commuted or remitted by appropriate 
authority ` under the relevant provisions of the 
Indian Penal Code, 1860, or the Criminal Proce- 
dure Code, 1898, a. prisoner sentenced to life 
imprisonment is bound in law to serve the life 
term in prison. The rules framed under the Pri- 
sons Act, 1894, enable such a prisoner to earn re- 
missions and the said remissions will be given 
credit towards his term of imprisonment. Fon 
the purpose of working out the remissions the 
sentence of transportation for life is ordinarily 
equated with a definite period, but it is only for 
that particular purpose and not for any other 
purpose. As the sentence of transportation for 
life or its prison equivalent, the life imprison- 
ment, is one, of indefinite duration, the remis- 
sions so earned do not in practice help such a 
convict as it is not possible to predicate the time 
of his death. That is why the rules provide for 
a procedure to enable the appropriate Govern- 
ment to’remit the sentence under s. 401 of the 
Criminal Procedure Code on a consideration of 
the relevant factors, including the period of re- 
missions earned. The question of remission is 
exclusively within the province of the appropriate 
Government. 

A sentence of transportation for life or impri- 
sonment for life must prima facie be treated as 
transportation or imprisonment for the whole of 
the remaining period .of the convicted person’s 
natural life. Such a, person has no indefeasible 
Tight to an unconditional release on the expiry of 
a particular term including remissions.’ 

GOFAL v. STATE OF MAHARASHTRA. >° . 
; 63 Bom. L.R. (S.C.) 517. 


SOCIETIES REGISTRATION ACT (XXI of 
1860), $. 5—Bombdy Public Trusts Act (Bom. 


XXEX of 1950), Secs.-2(13), 18—Constitution of ` 


of India, Séventh Schedule, List I, entries 43, 44, 
85; List I, entry 32; List UI, entries 10, 28, 7 
—Society registered’ under Act XXI of 1860 and 
having all-India objects—Applicability of Bom. 
Act XXIX of .1950 to such society~-Whether 
societies registered under..Act XXI of 1860 cor- 
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SOCIETIES REGISTRATION ACT,.'S. 5— 
(Contd.)' f 


porations .or quasi corporations—Principles gov-, 
erning interpretation of entries in three Lists in 


Constitution of India. 


The Bombay Public Trusts Act, 1950, applies. 
'to a society registered under the Societies Regis 
tration Act, 1860, and having its objects not 
confined to the State of Maharashtra. 

Societies registered under the Societies Regis- 
tration Act, 1860, are neither corporations nor 
quasi-corporations but are unincorporated socie- 
ties contemplated under the second part of entry 
32 in List II of the Seventh Schedule to the 
Constitution of India. 

The principles governing the interpretation of 
the entries in the three Lists in the Seventh Sche- 
dule of the Constitution of India are: (1) In 
construing words in a constiutional enactment 
conferring legislative power the most liberal con- 
struction should be put upon them, so that the 
same may, have effect in their widest amplitude. 
This principle would equally apply to the con-, 
struction of the items in the three Lists. None 
of the items should be read in a narrow or res- 
tricted sense and each general word should be 
held to extend to ali ancillary or subsidiary mat- 
ters which can be fairly and reasonably compre- 
hended in it. (2) When considering the ambit 
of an express legislative power in relation to an 
unspecified residuary power, a broad interpreta- 
tion can be given’ to the fotmer at the expense 
of the latter. The case, however, is different 
where under the Constitution there are two com- 
plementary powers each expressed in precise and 
definite terms. In such a case, there is no justi- 
fication for giving a broader interpretation to 
one power rather than to the other. Therefore, 
an item in the Union List cannot be interpreted 
at the expense of a complementary item in the 
State List, when both are in precise and definite 
terms. (3) An attempt must always be made 


‘to reconcile two different legislative powers so 


as to avoid a conflict. In an attempt to recon- 
cile conflicting powers it has, however, to be seen 
whether a fair reconciliation 1s not possible by 
giving to an item in the Union List a meaning 
which, if less wide than it might in another con- 
text bear, is yet one that can be properly given 
to it and equally giving to the language of the 
entry in the State List a meaning which it can 
properly. bear. (4) When the validity of a legis- 
lation is challenged on the ground that though 
purporting to deal with a subject in one List it 
touches also on a subject in. another List, the 
impugned statute may be examined in the light 
of the rule evolved by the Judicial Committee 
of the Privy Council to ascertain its ‘pith and 
substance’ or its ‘true nature and character’ for 
the purpose of determining whether it is legisla- 
tion with respect to matters in this List or in that 
List. l 
SERVANTS OF INDIA SOCIETY y. CHARITY COMMER. 
63 Bom. L.R. 380. 


S, 6. See SOCIETIES REGISTRATION ACT, 
1860, S. 5. 
63 Bom. L.R. 380. 


$, 10. See SOCIETIES REGISTRATION ACT, 
1860, S. 5. 63 Bom. L.R. 380. 


` Jeaving a will, 


a) 


in support of the discretion exercised by it. 
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SPECIAL MARRIAGE ACT (XLII of 1954); S.. 


21—Indian Succession Act (XXXIX of 1925}, Secs. 
370, 213—-Mahomedan whose marriage register- 
ed` under Special- Marriage Act dying- leaving 
will—A pplication for succession certificate 'in res- 
pect of debts due to deceased whether can be, 
granted under s. 370 of Indian Succession Act—~ 
Whether s. 21 of Special Marriage Act bars such 
grant. aa 

-Section 21 of the Special Marriage Act; 1954, 
does not remove the exception made by:s. 213(2) 
of. the Indian Succession Act, 1925, and, there- 
fore, s. 213(/) of the Indian Succession Act is 
not ‘applicable. to.a Mahomedan whose marriage 
is solemnised or registered under the Special Mar- 
riage Act,’ and a succession certificate in respect 
of the debts due’ to-such a person, who has died 
can be granted under s. oe of 
the Indian Succession Act. 


aa LATIFI, RE Dr. -63 Bom. L.R. (0.C.J.) a 


SUCCESSION ACT (XXXIX of 1925), S. 213. 
See Succession Act, 1925, S. 370. 
a : 63 Bom. L.R. (0. c. J. ) 940. 


a 


+ 


>s. 370——Special Marriage Act (XLIII of 


1954), Sec. 2]—-Mahomedan whose marriage re~ 


gistered under Special Marriage Act dying- leaving 
will—A pplication 
respect of debts due to deceased whether can be 
granted under s. 370 of Indian Succession -Act— 
Whether s. 21 of Special Marriage Act bars such 
grant. : 

Section 21 of the Special Marriage Act, 1954, 
does not remove the exception made by s. 213(2) 
of. the Indian Succession Act, 1925, and, there- 
fore, s? 213(1) of the Indian Succession Act is 
not dpplicable to a Mahomedan whose marriage 
is solemnised or registered under the Special Mar- 
tiage Act, and a succession certificate in respect 


of the debts due to such a person, who has died’ 


leaving a will, can be granted under s, 370 of 
the Indian Succession Act. 


ALMA LATIFI, RE Dr. 63 Bom. L.R. (0.C.Y.) 940. 


1 
-t 


SUMMARY SUIT—Court exercising discretion 
on question whether unconditional or conditional 
leave to defend to be given—Whether Court bound 
to give reasons in support of discretion exercised 
by it—Bombay City Civil Court Aet (Bom. XL 

of 1948), Sec. 9. 

. In a summary suit where the Court exercises its 
discretion by either granting unconditional or con- 
ditional leave to defend, in'complicated cases the 
Court should give indication of what it thinks 


, about. the defences. For this purpose it is not 


necessary to give details but reference to, para- 
graphs in the affidavits and the-Court’s conclu- 
sion very briefly may be given. 

The Court need not in every case give reasons 


case must depend on its own facts and the supe- 
rior Court would interfere in revision if it is 
satisfied from the materials before it that the 
Court has not really appreciated the points” at 
issue Or that its order is arbitrary or capricious, 
and: there is consequential failure of justice. 


or BANASPATI Co. Vs, ENGINEER & Go. 
$ 7 . 63 Bom. L.R. £ 568. 
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for succession certificate” in. 


Each. 
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ace CONSEMUTION: OF INDIA, ART. 161. 
63 Bom. L.R. (S.C.) 221. 


TAXATION LAWS (EXTENSION TO MERG- 


ED STATES) ORDINANCE, (XXI of 1989); 
‘S. 3. See INCOME-TAX Acr, 1922, S. 42(1). 


63 Bom. L.R. 1011. 


eee La See IncomE-rax ACT, 1922, s: 


42(1). 63 Som LR. 1011. 


See PENAL Cope, S. 482. 
63 Bom. L.R. 563. 


TRADE MARK. 


TRADE MARKS ACT {V of 1940), S. 6—Whie- 
ther word sought to be registered descriptive of 
goods with which it is associated how to be deter- 
mined—Examining of dictionaries for finding out 
meaning of such word whether justifiable—Word 
in some parts of country given meaning. amount- 
ing to description .of goods in relation to’ which 
it is used and in other parts of country convey- 
ing entirely different meaning—Whether such 
word directly descriptive of goods with which 
it is associated within s.6 of Act. 

For the purpose of considering under s. 6 of 


‘the Trade Marks Act, 1940, as to whether a’ 


particular word of which registration as a trade 
mark is sought is descriptive in any manner of 
the goods with which it is associated,- there is 
no justification for delving deep into the root 
from which the particular word has been derived, 
or into the question as to whether a particular 
meaning could be attached to that word by com- 
bining the meanings .of two different, words of 
which it is made, or whether it could bé said 
to be a noun of the masculine gender and then 


used as an adjective to qualify another noun. 


The plain and popular meaning of the word con- 


_cerned must only be considered unless it is a 


pure invention and in the light of such meaning 
it must_be decided. whether it is descriptive of 
the. goods with which it is associated. If in the 
popular’ sense the word does not describe the 
goods in any sense at all, then there should not 


‘be any objection to such word being adapted and: 


registered. as a trade mark, provided that the 
applicants prove to the satisfaction of the Re- 
gistrar that that word had attained a distinctive 
character by reason of its association with the 
thing in question upto the time of the application. 

The reference to any word or words descriptive 


_ of the goods as used ‘in s. 6 of the Trade Marks 


Act, 1940, only mean such word or words as 
would be known to the people’ all over the coun- 
try and not only to some sections of the people 
or in some parts of the country. 

If between the two different kinds of meaning 
of.a particular word, one is universally popular 
and the other is. not, the meaning which is uni- 
versally popular should be accepted, and if such 
meaning does not amount, to any description of 
the' goods in respect of which that word is used; 
there should be no objection to such word being 
registered as a trade mark under the. Trade Marks 
Act, 1940. 

The petitioners manufacturéd fountain pens, 
pencils, nibs etc. and they dealt in these as ‘‘Sule-_ 
kha” fountain pens; pencils, nibs etc. On the 
question, whether the word “Sulekha” meant 
„Epod writing” so that it amounted. toa descrip- 


1964] - ME 
“TRADES MARKS ACT, S. 6—(@ontd. ) 


tion of the fountain pens and other connected 
materials manufactured by the petitioners and 
was, therefore, not registrable as a trade mark, 
the petitioners contended that “Sulekha” was the 
name of a female and they led evidence to show 
that the word had attained a distinctive charac- 
ter in relation to their fountain pens and other 
materials: 

Held, that the word “Sulekha” had no bear- 
ing on, nor was it directly or indirectly descrip- 
tive of, the merits, quality or nature of the pens, 
pencils and other goods manufactured by the 


petitioners and that all that ıt meant, if at all, was . 


that it was the name of a female person and, 
that, therefore, it was not debarred from being 
registered as a trade mark. 
J. L. MEHTA v. REGISTRAR, TRADE MARKS. 
63 Bom. L.R. (O.C.J.) 642. 


me 6—“Invented word”, what is—Word 
in ordinary use with trifling addition or varia- 
tion whether an “invented word’—“Patentex” 
whether an invented word—Phonetic equivalent of 
word unregistrable as-trade mark whether regis: 
trable—Whether word “Patentex” inherently- in- 


adaptable in relation to any goods—Fact that. 


word registered as trade mark in other countries 
relevant in deciding question of its registrability 
in India. 

For the purposes of s. 6(1)(c) of the Trade 
Marks Act, 1940, a word would not be “invent. 
ed” which, with some trifling addition or very 
trifling variation, still leaves the word one which 
is, well-known or in ordinary use. Therefore,, the 
word “Patentex” used in relation to certain goods 
manufactured by the petitioners cannot be ‘said 
to be an invention of the petitioners, entitling 
them to register it as a trade mark under s. 6(1Vc) 
of the Act, as it-has a very close resemblance to 
the word “Patented” which is in -ordinary and 
common use. ` 

The phonetic equivalent of a word which is 
unregistrable as a trade mark is itself unregis. 
trable. Therefore, as the word “Patented” is 
unregistrable as a trade mark, the word “Paten 
tex” which bears a very close resemblance to thé 
word ‘“Patented” and is a phonetic equivalent 
of ea word would be equally unregistrable as 
suc 
~ As neither the word’ “Patent” “nor the word 
“Patented” can be adapted in, relation ‘to goods 
of any person in order to. distinguish them from 
those of others within the meaning of s. 6(1)(e) 
of the Trade Marks.‘Act, 1940, and neither of 
them could be registered as a trade mark in re- 
lation to any goods, the word: “Patentex”, which 
is indistinguishable from and has‘the same mean: 
ing as the word “Patented” is also inherently 
inadaptable in relation to any goods and cannot 
be registered as a trade mark. : 

The fact that a word has been registered as a 
trade mark in some other countries of the world 
cannot assist the Court in deciding as to whether 
that word should be registered as a trade mark 
under the law prevailing in India. Therefore, the 
question whether that word should or should not 
be registered as a trade mark in India must -be 
decided with reference to the provisions of the 
Trade Marks Act obtaining in India. 

ANNELIESE y. REGISTRAR, TRADE MARKS. 
63 Bom. L.R. (0.C.3,) 650. 
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‘| perty and got possession of it. 
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TRANSFER OF PROPERTY ACT (IV of 1882). 
S. 52. See Civit ProceDURE Cope, 1908, S. 144. 
63 Bom. LR. 163. 


* 
- 


reaS, 52—Suit on Shovaiae by first mott- 


. gagee in which decree passed for sale of mortgag- 


ed property—Suit by subsequent mortgagee of 
same property in which decree passed for sale 
of propertyProperty sold by auction m darkhast 
filed by second mortgagee—Darkhast filed by first 
mortgagee against mortgagor and action-purchaser 
-~Auction-purchaser pending darkhast selling his 
right, title and interest to second mortgagee-plaintif} 
—Defendants obtaining property at auction sale 
held in darkhast filed by first mortgagee—Whether 
plaintiff entitled to redeem first mortgage——Sale 
held in favour, of auction-purchaser in darkhast 
filed by second’ mortgagee plaintiff whether hit 
by bar of lis pendens. 

One G executed a simple mortgage in 1924 in 
respect of certain land in favour of A and there- 
after he executed a possessory mortgage in res- 
pect of the same.land in favour of the’ plaintif. 
A’s‘son B filed a suit on his mortgage, in which he 
plaintiff was not made a party, and obtained a 
decree for sale of the property on June 18, 1933. 
The plaintiff then filed a suit on her mortgage, 
in which B was not made a party, and obtained 
„a decree- for sale of the property on January $, 
‘1933, The plaintiff filed a darkhast for sale of 
the mortgaged property and the property was sold 
by auction on September 25, 1934, to V. In the 
proclamation of the auction sale the prior en- 
cumbrance in favour of B was mentioned. In 
1935 B filed a darkhast.against G and V and 
while the darkhast proceedings were pending V 
sold his right, title and interest in the property 
to the plaintiff on November 10, 1936. At the 
auction sale held on April 20, 1939, the, predeces- 
sor-in-title of the defendants purchased the pro- 
“The plaintiff then 
filed a suit against thé defendants for redemption 
of the mortgage of 194 ` 

- Held, that the ‘atiction sale held in favour of V 
was hit by the bar of lus pendens in view of s. 52 
‘of the Transfer of Property Act, 1882, inasmuch 
as the suit by B had already beeh filed and a final 
decree ‘for sale of the mortgaged property- -passed 
in that suit, _ 

-that “the ‘plaintiff had not in her the right of 
redemption at the time when ‘she filed the suit 
for redemption, and ` 

that what had-been purchased by the predeces; 

sor-in-title of-the defendants in the year 1939 was 
the entire interest in, regard to ‘the suit-property. 
including the right ‘of redemption in respect of 
the first mortgage. 

TaTya LAGAMAN.NA v. YOGABAI. 
63 Bom. L.R. 975. 


S. 53A—"'Signed on his behalf”, mean- 
ing of expression-—-Karta in joint Hindu family 
agreeing to sell family property belonging to him- 


+ 


self. and his minor sons—Legal necessity justify- . 


ing sale—Purchaser paying entire consideration 
and obtaining possession of property--Sale-deed 
not registered—Suit by minors for possession of 
property—Whether suit barred under first part of 
s. S3A—"Transferor” within s. 534, who is. 

The father in a joint Hindu family, consisting 
of himself and the plaintifis who were his minor 
sons, agreed to sell some joint family property 
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. 


to the defendant by a draft sale-deed signed by 
him. The defendant paid the entire considera- 
tion and obtained possession of the property. 


The sale-deed was, however, not registered. It was. 


found that there was legal necessity justifying 
the sale. In a suit filed by the-plaintiffs for pos- 
session of the property it was contended by the 
defendant that they were debarred from institut- 


ing the suit under the first part of s. 53A of the’ 


Transfer of Property Act, 1882, as the contract 
was signed on their behalf by their father ; ~ 
Held, that the father of the plaintiffs, who had 
signed the contract of sale, had in law authority 
to enter into the contract on behalf of his minor 
sons, the plaintiffs, he being the karta of the joint 


‘ family and, the alienation being for legal neces- 


sity, and ` 
that, therefore, he had signed it on behalf of 


.. the plaintiffs also, who were, therefore, debarred 


from instituting the suit under s. 53A of the Act. 

The test that has to be applied in each such 
case 1s whether the contract was binding on the 
person and‘ could have ‘been specifically enforced 
against him. The other test is whether if -the 


- transaction had been completed by a duly exe- 


cufed and registered deed of transfer the transfer , 


would have been binding on the person concern- 


ed. If the answer to both these questions is in 


the ‘affrmative, then the person answers the des- 
cription of “the transferor” within the meaning 
of s. 53A of the Transfer of Property Act. 


LABHCHAND SHANKARLAL y; SHARIFABI. 


63 Bom. L.R. 602. 


` LS. 8564), - 


The Custodian of _Evacuee Property in whom’ 
the property of an evacuce is vested under s. 8 
of- the Administration of Evacuee Property -Act, 
4950, cannot be said to be a person claiming 
under the evacuee for the purposes of s. S56 hb)’ 
of the Transfer .of Property Act, 1882. Where, 
however, in the course of administration of: 
evacuce property the Custodian sells it the trans-' 
feree from the Custodian would be bound by a 
charge created on the property under s. SONE) 
of the Transfer of Property Act. 

A .charge.created on property under s. 55(6Xb) 
of the Transfer of Property Act, 1882, is not des- 
troyed by the fact that the property was put to 
sale as. “composite property” by the ._Competent 
Officer under s. 10 of the Evacuee Interest (Sepa- 
ration) Act, 1951, 

MAHOMED EBRAHIM v. ESSAK. 


63 Bom. L.R., (O.C.J.) 798. 
TRANSPORTATION FOR ‘LIFE. -See SEN- 
TENCE. 63 Bom. L.R. (S.C.) 517. 


ULTRA VIRES—Bombay Court-fees Act, 1959, 
Sch. I, art. 16. 


The levy of Court-fees imposed: by art. 16 in 


, Schedule I to the Bombay Court-fees Act, 1959, 


ve beyond the competence of the State Legis- 
ature, 

Thé levy of Court-fee under art. 16 in Sche- 
dule I to the Bombay Court-fees Act, 1959, ıs 
not discriminatory and does not offend against 
art. 14 of the Constitution of India. 

C. P. SYNDICATE y. Commr., INc. "TAX. 


63 Bom. L.R. {0.C.J.) 834. 


THE BOMBAY LAW a 


[voLi LXM. 


ULTRA VRES, Bombay Personal -Inams bor 
lition Act, 1953. 

The Bombay Personal Inams Abolition ‘Act, 
1953, which extinguishes or modifies the rights 
of inamdars in the inam estates and which pro- 
vides no compensation for-extinction of. certain 
rights, is protected by art. 31-A of the Constitu- 
tion of India and is, therefore, constitutional, 
GANGADHARRAO y. STATE OF BOMBAY. 

63 Bomi. L.R, (S.C.) 511. 


—_——-Bombay Prohibition Act, 1949;'S. 129A. 
Section 129A of the Bombay Prohibitien - Act, 
1949, does not violate the protection against 
compulsory incrimination guaranteed by art. 20/3) 
of the Constitution of India and is valid. 
STATE v. BALWANT GANPATI. 63 Bom. L.R. 87. 
Bombay Stock Exchange  Bye-laws 
Nos. 282 to 315. 

Arbitration bye-laws Nos. 282 to 315 of the 
Bombay Stock ‘Exchange do not contain any 
provision which is inconsistent with the provi 
sions of s. 14 of the Arbitration Act, 1940, and, 
therefore, an application can be made to Court 
to file an award made-by Arbitration Committee 
of the Stock Exchange. 

SURAJ MAL v. C, M. SHAH. oe 
63 Bom. L.R. (0.C.J.) 884. 


soa eid AE Tenancy and Agricultural Lands 
Act, 1948, s. 6/2). 

Section 6(2) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, as it stood before ‘the 
Act was amended in 1956, is not ultra vires, 
The power delegated to the Provincial Govern- 
ment by s. 6/2) does not suffer from the infirmity 
of excessive delegation. 
VASANLAL MAGANBHAI y STATE ¢ OF Home 

63 Bom. L.R, (S.C) 138. 


—————-Central Civil Services (Conduct): Rules, . 


_ 1955, RR. 4(A) & 4(B). 


Rule 4 (A)-of the Central Civil Services (Con- 
duct) Rules, 1955, in so far as it prohibits goverh- 
ment servants from ‘resorting to any form: of 
strike, does not violate the fundamental rights 
conferred on the citizens by art. 19 (1) (aj, (B), 
or (g) of-the Constitution and so far as it prohi- . 
bits them from participating in any’ demonstra- 
tion, it does not violate the fundamental rights 
conferred on citizens under art. 19 (1) (a), (c) or 
(g) of the Constitution. 

Rule 4 (B) of the Central Civil Services (Con- 
duct) Rules, 1955, contravenes the provisions of 
art. 19 (I) (ec) of ‘the Constitution and is, there- 
fore, liable to be struck down. 

S. VASUDEVAN v., S. D. MiTAL. 
- 63 Bom, L.R. (0.C.3.) 774. 


—_—_—--- Companies Act, 1956, Ss. 239 & 240. 

Article 14 of the’ Constitution is not violated 
either by s. 239 or s. 240 of the Companies Act, 
1956. 


-NARAYANLAL BANSILAL y, M. P. MISTRY. 


63 Bom. L.R. (S.C.} 251. 


—Companies Act, 1956, S. 240, 

Section 240 of the Companies Act, 1956, does 
not offend against art. 20/3) of the Constitution 
of India. 

NEES YANEAL BANSILAL v. M. P. Mistry. 
63 Bom. L.R. (S.C.) 251. 


1981] < 


UMRA VIRES, E Hyderabad Agricggtural Debiors 
‘Relief Act, 1956, S. 65, proviso, second part. ` 
The second part of the proviso to s. 65 of the 
Hyderabad Agricultural Debtors Relief Act, 1956, 
is void and ineffective, 
MOHANLAL KANAYALAL v. LALCHAND. ; 
3 63 Bom. L.R. 183. 


Minimum “Wages Act, 1948, Ss. 12 & = 


.. Sections 12 and ‘22 of the Minimum Wages 
ct, 1948, are not violative of art. 14 of the Con- 
“Stitution of India. . 
GULAYAHAMED y. STATE OF BOMBAY, 


te a 
” 


-Warora Municipal Committee Bye-law 
No. 1. 

Bye-law No. 1 of the Municipal Committee, 
` Warora, requiring a licence to be taken in respect 
of flour mills or oil mills is not an exercise of 
the power which can be challenged as excessive 
or ultra vires of: the powers of -the Municipal 
Committee under s. 133 of the Central Provinces 

and Berar Municipalities Act, 1922. ‘ 
Basu Ow MELS v. STATE. 63 Bom. L.R: 751, 


“‘VAKALATNAMA—Authority given to pleader* 
by yvakalatnama in suit—Whether such authority 


-continues to vest in pleader for purposes of ‘exe- 
cution proceedings—Indian Limitation Act (IX 
of 1908), Sec. 20; Art. 182—Hyderabad_ Limita- 
tion Act, Art. 160—Requiremenit of s. 160 satis- 


-fied if application for execution made for- en- 


forcement of part of decretal claim—Whether 
.two applications for execution of same decree can 
be filed one after the other. 

‘Authority given to a pleader by the vakalat- 

_-hama,in the suit ‘continues to. vest in him even 
for the purposes -of execution- proceedings. 
Therefore, where -there is an express authoriza- 
tion given to'a ‘pleader by the vakalatnama in the 
suit to make and receive payments, it is not neces- 
“sary that there should also be any express: autho- 
„tization to him to make and receive payments in 

_exécution proceedings.” - 

A pleader or an. advocate is ‘the duly authorised 
‘agent’ within the meaning of that expression in 
"s. 20 of the Indian Limitation Act, 1908. There- 

_ fore, payment by him in execution is payment by 


Ng duly authorised agent and as such saves 


limitation. - 

If art. 182 of the Indian Limitation Act applies 
to this case, the darkhast of 1944 can be treated 
as an application to take some step in aid which 
will give a fresh starting point for limitation. On 
the other hand; if. art. 160 of the Hyderabad 
Limitation Act applies, all that is necessary under 
that article is that there ‘should, be an application 
for execution made for the ‘efiforcement of the 
decretal claim. This application ‘may be for the 
enforcement of even a part of the claim. That 
would be so, because the words “the appplication 
made in accordance with law for execution” ap- 
pearing in art. 182/5) of the Indian Limitation 
Act do not appear in art. 160 of the Hyderabad 
Limitation Act. 

Two executian petitions in respect of the same 
decree can be filed one after the other, š 
VITELO GOPALRAO v. RAMKISHAN. 

- - - + ~§3 Bom. LR, 54, 


"WINDING UP. ' See. COMPANY. 


63 Bom. LR. (Q.C.3.) 815. 


, GENRAL INDEX,  - | . 


63 Bom. L.R. 323. : 


- Act, 1922, S. 4A(b). 
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WORDS AND PHRASES: 


“Affairs”, See INCOME-TAX ACT, 1922, S. 4A(b). 
63 Bom. LR. (S.C.) 208. 
“Agriculturist”, * See CIVIL PROCEDURE CODE, 1898, 


S. 60/7), Proviso. 63 Bom. L.R. ($.C.) 521. 


“Amusement”. See CENTRAL PROVINCES AND 


“BERAR ENTERTAINMENTS Duty Acr, 1936, S. 2. 


3 63 Bom. L.R. 485, 


an “Anything liable to confiscation under this Act 


may be seized”. See Sea Customs Act, 1878, 


S. 184. 63 Bom. L.R. (O.C.J.) 873. 
“Assignment”, See COMPANIES Acr, 1956. 
S. 312, ' 63 Bom. LR. (S.C.) 505. 


‘See CONSTITUTION OF INDIA, 
63 Bom. L.R. (S.C.,) 221. 


“At any time”, f 
ART. 161. ME 2S 


“Candidate”. See REPRESENTATION OF PEOPLE 
ACT 1951, S. 82b). 63 Bom. L.R. 20. 


“Civil Judge, Class J”. See MUNICIPALITIES ACT 
(C.P. & Berar), 1922,5.15. 63 Bom. L.R. 732. 


“Claim”. See EVACUEE INTEREST (SEPARATION ) 
Act, 1957, S. 2. 63 Bom. L.R. (0.C.J.) 798, 


“Compensation”. See CENTRAL PROVINCES AND 
BERAR INDUSTRIAL DISPUTES SETTLEMENT ACT, 
1947, S. 16. 63 Bom. L.R. 709. 


See BERAR “LAND REVENUE 
63 Bom. L.R. (F.B.) 116. 


“Consolidation”. 
Cope, 1928, S. 184. 


“Control and Management’. See INCOME-TAX 
63 Bom. L.R. GC) 288. 


“Deduct”. 
S. 64-A. 


“enpioyie! 


See Sate or Goons Act, "1930, 
63 Bom. L.R. (O.C,J.) 966. 


See Companies Acr, 1956, S. 419. 
~ 63 Bom. L.R. 743. 


“Especially PE R, by the Provincial Gai: 


ment in this behalf’. See MUNICIPALITIES Act 
(C.P. & Berar), 1922, S. 22-A. - 
63 Bom. LR. 721. 


“For the furtherance of the prospects of that 
candidate’s election”. See REPRESENTATION OF 
THE Peorre Act, 1951, S. 82/5). 63 Bom. L.R. 20. 


“For the purpose of determining any period of 
limitation prescribed”. See CRIMINAL PROCEDURE 
Cove, 1898, S. 417. 63 Bom. L.R. (F.B.) 98. 


“For the use of a public servant”. 
LAND REQUISITION Acrt, 1948, S. 6. 
63 Bom, L.R. (0.C.J.) 863. 


See BOMBAY 


“Has been”, 


See BOMBAY Pouice Act, 19514, 
S. 57. 


63 Bom. L. R. (S C.) 427. 


“Having taken all reasonable precautions’”. 
PENAL Cope, 1860, S. 486. 


See 
63 Bom. L.R. 69. 


| “He shall not be liable to pay...such deduction”, 


See SALE or Goops Acr; 1930, S. 64-A. 
63 Bom. L.R. (O.C.J.) 966. 
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WORDS. AND- PHRASES—(Conitd.) ` ; ; WORDS ANS PHRASES--(Contd. ) @ č n 
S + ~ 
“Tf such rent or increases are in arrears for- a p “Resistance”: ~ BOMBAY PRO RUDITION Aci, 
period of six months ` Or more and’ the tenant 1949; S. 12948 > 63 Bom. L.R, 87: * 
neglects “to make payment” thereof. until. the expi Gos f A r ~~, we 
ration of the period of one month after notice |“ “Samë ro “See. Co€$titution OF INDIA;« 
referred to in sub-section , (2}?. See BomBay- ~ ART. O ne~ 63 Bom, L.R. (S.C.). 491° : 
Rents, HOTEL AND LODGING House: Rates CoN- | = Tera ee yn z 
; Ror ACT, PRT S. mee “63 Bom. LR. 855. , “seduced” See PENAL Coot,’ -1860, S. 7366A. çq * 
l ; Be i x T : 63 Bom. LR. 408., 
“In ihar behalf”. “See. ‘COMPANIES ‘Acr,* 1956; iets, i qet * a. inte = 
S. 346/1). h. 63 Born: L.R: {9- CS. J.) 9152" -“Shop” . See’ [BOMBAY ‘Suds AND? R i 


pS ; BE Oa ` MENTS Act, 1948, 'S. 2. * i 63 Bom. L.R. 317. 
EA 


t 


i ga Fa 
K Invented’, See TRADE NES ACT, 1940, S. 6. es CRs “PROCEDURE Cope: 


; saat Spécial law” ' 
hy GBom, LE OE 5.) 650.5 _ 1898, $..417." _ 63 Bom. LR; EB) 98; 
i n e CEET 
aoe. $e ConA AA Takin ge Mawes A Se, 


phone ee: ee | ne 63 Bom, LR. (0.C.1.) 642." 


3 


anaiai a See ME Act: (C.P. The duly:authoriged agent ‘See VAKALATNAMA,” 


.& BERAR y, 1922,8 21335, °° 63 Bom.. LR 751... . a 83. -Bom, LR. 542 
i ee A r 8 i ; 
“Per son”, ` See Bomaay, TENANCY -AND Aet " eThe head and brain”. See INCOME-TAX “Act, : k 
TURAL LANDS Acr, 1948,,S. 88C, 4 . 1922, S. 4Afb). ‘. 63 Bom. L.R. (S. C.) 208: 
¥ i f k 7 63 Bom. "LR. 657. - 1 s — 

i kai — ròn t “Under ‘the Bombay | Hereditary Offices Act. 
“Premises’?. "See BOMBAY Siors AND ESTABLISH: ,| 187 T. See, BOMBAY VILLAGE PANCHAYATS " AČT4 3 
MENTS ACT, 1948, S. 2.7 ‘ ° 63 Bom. E.R. 317., 1993, S14, Co, 63 Bom. L.R. 943... 

-a tt, 4 
“Public servant”. See Boxiniy ` LAND REQUISI- “Wages”, “See PAYMENTS OF WAGES Aen, 1936, 
TION ActT,"1948, S. 6." = 63 Bom. L.R. {0.C.3.) 863. | Si Xvi). e. 63 Bom. L.R, 812. . 
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